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JUDGES 



OF THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT 

HoN. HORACE 6RAY, CmcriT Justice. 

HoN. LE BARON B. COLT, Circuit Judgb. 

HoN. WILLIAM L. PUTNAM, Circuit Judge. 

HoN. NATHAN WEBB, Distbict Judgb, Maine. 

HoN. EDGAR ALDRICH, District Judge, New Hampshire. 

HoN. THOMAS L. NELSON, Distbict Judgb, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judgb. Rhode Isf.and. 



SECOND CIRCUIT. 

Hon. SAMUEL BLATCHFORD, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Senior Cikcuit Judge. 

Hon. E. HENRY LACOMBE, Junior Circuit Judgb. 

Hon. NATHANIEL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSBND, District Judge, Connecticot. 

Hon. ALFRED C. COXE, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENEDICT, District Judgb, E. D. New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT 

HoN. GEORGE 8HIRA8, Jr., Circuit Justice.» 

Hon. MAROCS W. ACHESON, Circuit Judgb. 

Hon. GEORGE M. DALLAS, Circuit Judgb. 

Hon. LEONARD E. WALES, District Judgb, X>elawaee. 

•Appointed July 26, 1833. 
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IV JUDGES OF THE COURTS. 

Hos. EDWARD T. GRBEN, District Judgb, New Jerset. 
HON. WILLIAM BUTLER, Disïkict Judgb. E. D. PaNNSYLVANiA. 
HON. JOSEPH BUPFINQTON, Disi'bict Judob, "W. D. PaNNsyi-TANU. 

FOURTH CIRCUIT. 

HON. MELVILLB W. FULLER, OiRcgiT Jcsticb. 

HoN. HUaH L. BOND, Cibcuit Judge. 

HoN., NATHAN GOFF, C1EC01T Judge. 

HoBT. THOMAS J. MORRIS, Distbict Judge, Mabyland. 

HON. AUGUSTU8 S. SEYMOUR, District Judge, E. D. North Cabolina. 

HoN. ROBERT P. DICK, Distbiot Judge, W. D, North Cauolina. 

HoN. CHARLES H. SIMONTON, District Judge. South Cabolina. 

HOK. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

HoN. JOHN PAUL, District Judge, W. D. Virginia. 

HoN. JOHN J. JACKSON, 3s., District Judge, Wïst Vibqinia. 

FIFTH CIRCUIT 

HON. LUCIUS Q. G LAMAR, Circuit Justice. 1 

HoN. HOWELL E. JACKSON. Circuit Justice.» 

HoN. DON A. PiRDEB, Circuit Jud'b. 

HoN. A. P. McCORMICK, Ciscuit Juwge. 

HON. JOHN BRUCE, Distbiot JuDon, M. and N. D. Alabama. 

HoN. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

HoN. CHARLES SWAYNB, District Judge, N. D. Plobida 

HoN. JAMES W. LOCKE, Distmtct Judge, S. D. Flobida. 

HoN. WILLIAM T. NEWMAN, District Judge, N. D. Gboboia. 

HoN. EMORY SPEBR, District Judge, S. D. Gbobgia. 

HoN. EDWARD C. BILLINGS, District Judge, B. D. Louisiana. 

HoN. ALECK BOARMAN, District Judge, W. D. Louisiana. 

HoN. HENRY C- NILEB, Disthict Judge, N. akd S. D. Mississirpi. 

HoN. DAVID E. BRYANT, District Judge, E, D. Texas. 

HoN. JOHN 3. RECTOR, District Judge, N. D. Texas, 

HoN. THOMAS ;S.JIAXE y, District Judge, W. D. Texas. 

SIXTH CIRCUIT 

HoN. HENRY B. BROWN, Circuit Justice. 
HoN. HOWELL B. JACKSON, Cibcuit Judge.» 
HoN. HORACE H. LURTON, Circuit Judge.* 
HoN. WILLLâ-M H. TAFT, Circuit Judge. 

>Died Jan. S3, 1893. «Commission^a Peb. 18, 1893. 

•Commissioned Assooiate Justice Suprême Court, Feb. 18, 1S93. 
< Appoiuted March 83, isrs. 



TODGES OF THE COURTS. 

HoN. JOHN WATSON BAER, Disteict Jctdgb, Kbntuckt. 
Bon. HENRY H. SWAN, Disteict Judge, E. D. Michiqan. 
HoN. HENRY P. SEVEREN8, District Jodqb, W. D. Micdigab. 
HoN. AUGUSTUS J. RICKS, Distbict Judgb, N. D. Oma 
HoN. GEORGE R. SAGE, District Jddgb, S. D. Ohio. 
HoN. D. M. KEY, District Judge, E. and M. D. TENNBSSBa 
HoN. ELI S. HAMMOND, District Judge, W. D. TBMNBSSBa 



SEVENTH CIRCUIT. 

HoN. JOHN M. HARLAN, Circuit Justice. 

HoN. WALTBR Q. GRESHAM, Circuit Jxtogb. » 

HoN. JAMES G. JENKINS, Circuit Judgb.2 

HoN. WILLIAM A. WOODS, Circuit Judge. 

HoN. HENRY W. BLODGBTT. District Judge, N. D. Illinois.» 

HoN. PETER S. GROSSCUP, District Judge, N. D. Illinois.* 

HoN. WILLIAM J. ALLEN, District Judge, 8. D. Illinois. 

HoN. JOHN H. BAKER, District Judge, Indiana. 

HoN. JAMES G. JENKINS, District Judge, E. D. Wibconsin. * 

HoN. WILLIAM B. 8EAMAN, District Judge, E. D. Wiaoosem.» 

HoN. ROMANZO BUNN, District Judgb, W. D. Wisoonsis. 



EIGHTH CIRCUIT. 

HoN. DAVID J. BRBWER, Circuit Justice. 

HoN. HENRY C. CALDWELL, Circuit Judgb. 

HoN. WALTER H. 8ANB0RN, Circuit Judge. 

HoN. JOHN A. WILLIAMS, District Judgb, E. D. Arkansas. 

HoN. ISAAC C. PARKER, District Judgb, W. D. Arkansas. 

HoN, MOSES HALLETT, District Judgb, Colorado. 

Hon. OLIVER P. SHIRAS, District Judgb, N. D. Iowa. 

HoN. JOHN S. W00L80N, District Judge, S. D. lowA. 

Hon. CASSIUS G. POSTER, District Judge, Kansas. 

Hon. RENSSELAER R. NELSON, District Judgb, Minnesota. 

Hon. AMOS M. THAYER, District Judgb, B. D. Missouri. 

Hon. JOHN P. PHILIPS, District Judgb, W. D. Missouhl 

Hon. ELMBR S. DUNDY, District Judgb, Nbbraska. 

Hon. ALFRED D. THOMAS, District Judgb, North Dakota. 

Hon. ALONZO J. EDGBRTON, District Judgb, South Dakota. 

Hon. JOHN A. RINER, District Judgb, Wyoming. 

" Appointed Secretary of State, TJ. S. March 6, 1893. 
•Appointed Circuit Judge, March 23, 1893. 
•Resigned Cet. 15, 1893, to take effect Doc. 5, 1892. 
<Commissioned, Dec. 30, 1893. 
'Appointed March 37, 1893. 



VI JUDGB3 OB' THE COURTS. 

. NINTH CIRCUIT. 

HON. STEPHEN J. FIBLD, Cikcuit Justice. 

HON. JOSEPH McKENNA, Circuit Judge. 

HoN. WILLIAM B. GILBERT, Circuit Judgb. 

HoN. WM. W. MORROW, District Judge, N. D. California. 

EON. ERSKINE M. ROSS, District Judgb, S. D. California. ' 

HoN. HIRAM K'NOWLES, District Judge, Montana. 

HoN. CORNELIUS H. HANEORD, District Judge, Washington. 

HoN. THOMAS P. HAWLEY, District Judgb, Nevada. 

HoN. ItfATTHEW P. DEADY, District Judgb, Orboon. 

HoN. JAMES H. BEATTY, District Judge, Idaho. 

HoN. WARREN TRUITT, District Judgb, Alaska. 
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ARGUED AND DETERMINED 

m TEB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS 



NEW YORK CONSTRUCTION CO. v. SIMON et aL 

(Circuit Court, N. D. Oliio W. D. July 10, 189L) 

No. 996. 

1. Rbmovai. op Causes— CoNSTBtJCTioN of Stattjtb. 

Xhe language of the removal act of 1887 (sectloii 2, cL 3) belng the same 
SB Act 1875, § 2, cl. 2, except fliat the right to remove is llmited to the dé- 
fendants, It shoTild be construed. In respect to such défendants, as the 
prlor act was. 

8. Same— CiTizHNSHiP— Formai. Parties. 

In a suit to càncel a promlssory note, bronght by the maker agalnst the 
holder and his Indorsee for collection, who bas been made a défendant 
inerely lu order to retaln the note wlthin the jurlsdlctlon of the court, tha 
Indorser may remove the cause to the fédéral court on his sole application. 
Barney v. Latham, 103 U. S. 205; Bacon t. Rives, 106 U. S. 99, 1 Sup. Ct. 
Bep. 3; Wood v. Davis, 18 How. 467, foUowed. 

8, Same— HoLDER op a Note without Notice op Pbaud. 

In a suit to cancel a promlssory note, where one défendant Is alleged to 
hâve obtained it by fraud, and there is no allégation that his indorsee, who 
is another défendant, was cognizant of or a party to the fraud, the contro- 
vetsies are separable so as to give the second défendant the rlght of re- 
moval to a fédéral court. Barney v. Latham, 103 U. S. 205; Bacon v. 
Rives, 106 TJ. S. 99, 1 Sup. Ct Bep. 3; Fraser v. Jennison, 106 U. S. 194, 
1 Sup. Ct. Rep. 171,— foUowed. 

4 Same — Waivbb op Objection to Impeopbb Sbevicb. 

Aecording to the settled rule of the stxth circuit, a défendant who re- 
moves a cause to a fédéral court wUl not there be heard to say that he 
was not properly brought before the state court, when he has failed to 
raise thls point before applying for removal. Bentllf v. Finance Corp., 44 
Fed. Rep. 667, disapproved. 

8. Nbgotiablb Instruments— Tbanspeb—Iîîdobsbe por Collection. 

In a suit to cancel a promissory note an Indorsee for collection should 
not, after the note is past due, be kept under an injnnctton restraining hlm 
from retumlng it to the owner, when there is nothing to show that such 
owner is in any way irresponsible, since the suit is Ils pendens notice to 
the world of the platntiff's claims. 

In Equitiy. Pétition by the New York CJonstruction Company, in 
the court of commou pleas of Allen coiint>y, Ohio, against Kaufbua» 
v.53F.no.l — 1 



2 FEDEEAL KEPORTEK, VoL 53. 

Simon, thé Chase ÎTational Bank of New York, and the First Na- 
tional Bank of Lima, OMo, to hâve a promissory note delivered up 
and canceled. The lima i'Banlc iwîfe ëjijoined from transferring 
the note. The Chase National Bank removed the cause to this 
court. Motions to remand and to quash the summons issued against 
the Chase NationallSâffLlb; : Depied; Motion to i^solve the injunc- 
tion. Granted. 

Wetmore & Jenner, Walter B. Eichie, and Cable & Earmenter, for 
complainant. 
Simpfiop,. Thache; 4k; Barnum and Wheeler, & Brice, for respond- 

erità' ■■'''-^■' ''^'' ' ''-'' ■ '■' ' ^ ■ ■ ■ ■■ ■ ■■ •' ■ ■! ' i ■' . . :.■,'■ 

JACKSON, Cbèiiit'b'tidgfe. This cause is hef ore thfe court on ser- 
eral motions. The plaintiff moves to remand the suit to the court 
of common pleas of Allen county, Ohio, from whence it was removed 
by défendant the Chase National Bank of New York to this court; 
the Chase National Bank moves to quash the summons issued for it 
by said court tSf'èhmiiflotf T^éà», aiid tti'sèt asidè the service and the 
return of the^officer pn,said<pumm<3!ns;;iand the First National Bank 
of lima, Ohio, moves to dissolve the injunction heretof ore granted 
and issued against it by said court ôf common pleas of AUen county. 

It appears ,from the record that tiie plaintiff is a corporation or- 
^anizéd uSdei* |hè laws Of nUnois, and a citizen of said state. That 
onjuïy 8, 18?*(), its sèCfètâry, at I4mà, Ohio, executed the note of the 
Company for $ii5,787.Ô2, payable foui" months after date to the order 
of B. C. Faurot; the place of payment designated in the note being 
at litma Nalioïial BMik/Linm, Ohio. That said B. C. Faurot in- 
dorsed said note in fclàiik. That défendant KaufEmàn Simon, who 
hà4 business relations .with plaintiff, obtained possession of said 
note, fraudulently and by false représentations, as plaintiff allèges, 
and thereafter passed or transferred the same to the Chase National 
Bank qf New York, and said last-named bank, having placed the fol- 
Êank Lima, Ohio, for collection or order," sent the note to said Lima 
lowing restrictive indorsement on the paper, "Pay First National 
National Bank for collection. While the note was thus held by the 
Dijua National Bank as the agent of the Chase National Bank, the 
plaintiff filed its pétition in the court of conamon pleas of Allen 
county, Ohio, against said Simon, the Ctase National Bank, and the 
First National Bank of Xihia, for the purpose of having the said note 
delivered up and canceled for the alleged frauds of Simon in procur- 
ii)Lg the samê, and becàtiëe it was executed wlthout authority, was 
nèver delivered by the inaker, and because neither of the défendants 
paid or parted with any considération theref or. It sought to hâve 
the note impounded in iîie hands of the First National Bank of Lima 
pending the Utigation, and a temporary injunction was granted en- 
JQining and restraihin^ &aid Lima National Bank "from parting with 
the possession of said instrument, (noté,) or delivering the possession 
thereof to the other défendants herein, or either of them," and requir- 
ing said baîik to' rétain the custody of thé paper until the final hear- 
ing of the cause, so that the same mîght be subject to the order of 
the court. The défendant Simon and the Châse National Bank be- 
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ing both citîzieiis of New York, and the original sinomons issued for 
tliem to the sheriflf of Allen county having been returned "Not 
foTlnd," anotHer summons, with certfeed ieopiea of pétition and or- 
ders of said conrt, were issued to tlie âlieriS of New York county, N. 
Y., wMch. was served upon said défendants by said shèriff in the 
city of New York, and returned accordingly, with proper certiflcates 
as to ofacial character, etc. Thereafter the said Chase National 
Bank flled its pétition for the removal of the suit from said state 
court to this coiu-t, tenderirig with its pétition a bond, with surettes 
as required by law, which was approved by said state court, whlch 
directed the case to be rémoTed to this court. Said pétition con- 
tains ail the requisite ayerments if the petitionet was entitled to the 
removal on its sole application; and it further shows that petitioner 
purchased said note (presumably before maturity) for a valuable con- 
sidération, and without notice of the aUeged fiSiuds on Simon's part 
in procuring the same, etc. 

The claim of the Chase National Bank is that it is the holder of the 
note for value and without notice of the aUeged fraudulent acts and 
représentations of Simon in obtarning its exécution and delivery to 
him. The plaintiff resta its motion to remand the cause on three 
grounds, viz.: First, because ail the défendants did not join in the 
application for removal from the state court to this court; second, 
because the pétition for removal is not suf&cient in law to entitie 
the défendant to the removal prayed for, and was otherwise defective; 
and, third, because the bond on which the removal was procured was 
insufiScient and defective, it not appearing that the seal of the cor- 
poration was attached thereto by authority of said défendant, nor 
that the bond was properly acknowledged, and because it did not 
appear that the surettes wère sufflcient, nor that they had properly 
acknowledged the exécution of the bond. 

In the opimon of the court this third ground for remanding the 
case is without merit. The bond is regular in ail respects. There 
is nothing to show any insufficiency or defect in it, or want of sufB- 
ciency in the surettes thereon. It was properly executed and ac- 
knowledged both by the obliger and its surettes, and was formally 
approved and accepted by the state court to which it was tendered. 
This court, if it could rightfully review the action of the state court 
in approving and accepting the bond tendered, is unable to discover 
from the record any error in the proceeding. 

The ârst and second grounds for remanding may be considered to- 
gether. They présent the questton whether the Chase National Bank 
alone, without the other défendants johiing in the application, was 
entitled to remove the suit. The right of said bank to effect a re- 
moval of the cause on its sole application dépends, or must be rested, 
upon the fact that the suit présents a separable controversy be- 
tween itself and the plaintiff. By the third clause of the second 
section of the act of 1887 it is provided as follows: 

"And wlien, In any suit mentloned In this section, there sliall be a contro- 
versy which is whoUy between cîtizens of différent states, and whlch can be 
fully determUied as between them, then elther one or more of the défendants 
actually Interested in such controversy may remove said suit mto the circuit 
court cl the United States for the proper district." 
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This proyision is the same as that embodied in the second clause 
of the second section of tlie act o£ 1875, with the single exception that 
the light rof removal is limited and restricted to the défendant or de- 
fen^nts in the suit, and should therefore reçoive the same consuruc- 
tion and application, so far as the renjoving défendant is concemed, 
as the courts had previously given to said language under the act of 
1875. 

It is, settled by the décisions in cases of Bamey v. Latham, 103 U. 
S. 205j ma Bacon v. Rives, 106 U. S. 99, 1 Sup. Ot Rep. 3, tollow- 
ing the rule ajmounced in Wood v. Davis, 18 How. 467, under the 
judiciary act of 1789, that the présence of a formai défendant against 
whom no relief is sought will not defeat the right of the real party 
défendant to a remova,! of the suit It is very clear that the First 
Natioi^l Bank of Lima was not an indispensable party to the con- 
troversy between the plaintiff and either or both of the other de- 
fendants. Said bank occupied the position of a mère stakeholder. 
Itwas a- patter of no concern or personal interest to it whether plain 
tiff or the défendants, or either of them, succeeded in the real litiga- 
tion. It waB made défendant, not because of any connection it had 
with, the main controversy, but merely to the end that, as the tem- 
poraiijy iCU^to^an or coËecting agent having in j^ts possession the 
paper abput which the controversy existed, it might be required to 
hoîd ainà retain the same within tbe jurisdictîon, of the court where 
it WjQuld'be subject to its orders. Said bank occupied substantially 
onlyftbe position of a stakeholder or garnishee, and, wiule a proper, 
was ipt no sensé an indispensable, party to the controversy which 
eo»stijbuteis the foundationof the litigation between plaintifif and the 
ôtheri défendants. So fai^ therefore, as the First National Bank of 
Iiim,a( ISi cçftçerned, the right of the Chase National Bank to remove 
the cause is in no way affected or prejudiced by the nonjoinder of 
said lidina Bank in thie application for tiie removal of the suit. The 
cases above cited clearly establish this proposition in the opinion of 
tâtecouft. , 

HpW; stands the case in respect to the défendant Simon? Was 
the CQptroversy between him and plaintiff separable and distinct 
from that between the plaintiff and the Chase National Bank? Or, 
rather,.has not the Chase National Bank a distinct and separable 
controversy with the plaintiff in respect to the paper which plaintiff 
seeks to hâve declared Invalid and canceled? The paper was nego- 
tiable by the law merchant It bears date and was made payable at 
Lima^ Ohiol It was indorsed in blank by the payée, and acquired by 
the Chase National Bank, as alleged, for a valuable considération, 
before matvu'ity, (presumably,) and without notice of the frs'nds 
charged against défendant Simon in procuring the exécution an,' Je- 
Uvery of tbe paper to hùnself. Under thèse circumstaaces, the right 
of said Chas^ National Bank to enforce payment of the note against 
the maker présents a controversy with plaintiff entirely separable 
from that between platatiff and said Simon. The controversy be- 
tween plaintiff and Simon involves the question whether the latter 
obtained the note by fraud or fraudulent représentations, and with- 
out considération, so as to entitle plaintiff to relief as against him. 
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It not being alleged thât the Chase National Bank was a party to or 
cognizant of sucli fraud, it wonld not be concluded, or even aflected, 
by an adjudication in plaintiff's fayor on that point, if it obtained the 
note before maturity, for value, and without notice. If the alleged 
frauds should be established against Simon, the Chase National Bank 
might be put to the necessity of proTing the considération it -palà. for 
the paper, and the further facts that it acquired the same before ma- 
tiu-ity, and without notice of Simon's frauds in procuring the note. 
The plaintiff's controversy with défendant Simon involves the ques- 
tion of fraud and want of considération on his part in obtaining the 
note; its controversy with the Chase National Bank involves the 
question whether the latter is a bona Me holder of the paper for 
value, in due course of trade, and without notice of plaintiff's equities, 
if any. Thèse are separate and distinct controversies. If it should 
be determined that Simon obtained the note by fraud, and without 
considération, and by the transfer thereof to his codefendant had 
rendered the plaintiff liable for its payment, a decree might go 
against him for the amount of the note with interest, leaving the 
plaintiff liable to the Chase National Bank, as the bona flde holder 
thereof, for the payment of the note. The question in controversy 
between plaintiff and said Simon could hâve been litigated without 
the présence of the Chase National Bank as a party to the suit. Nei' 
ther said bank nor Simon was a necessary and indispensable party 
to plaintiff's controversy with the other. In this position of the par- 
ties and of the controversies with them, respectively, it seems clear 
that the Chase National Bank had the right on its sole application to 
rempve the cause from the state court to this court, under the au- 
thority of Bamey v. Latham, 103 U. S. 205; Bacon v. Eives, 106 U. 
S. 99, 1 Sup. et. Eep. 3; and Fraser v. Jennison, 106 U. S. 194, 1 Sup: 
et. Eep. 171. The plaintiff's motion to remand the case to the state 
court from which it was removed is accordingly denied, with costs, 
to be taxed against plaintiff. 

The motion of the Chase National Bank to quash the summons 
issued for it by the common pleas court of Allen county, Ohio, and 
to set aside the service and retum of the sherifl of New York county 
on said sunimons, on the ground that said common pleas court had 
no jurisdiction or authority to issue said summons, and the sherilï 
of New York county, N. Y., no power or authority to exécute said pro- 
cess and make retum thereof, is also denied. It is undoubtedly true 
that one state cannot send its process into another state to be served, 
and thereby acquire any jm-isdiction over the person of the nonresi- 
dent. It is equally true, both under state and fédéral statutes, that 
a nonresident may be notified by publication or by personal service 
of notice upon him of the pendency of proceedings in rem, intended 
to affect the title to or flx liens upon property within the jurisdiction 
of court and state, so as to bind such nonresident's interests or rights 
in the property itself. Whether the plaintiff's suit in the common 
pleas court of Allen county, Ohio, was of this latter character, and 
whether the statutory or Code provisions of the state of Ohio au- 
thorized the mode of service upon said défendant adopted, it is not 
deemed necessary to consider or détermine. The settled rule of this 
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ckoait,î»;<ihatia=defendaMiTyIio'*emovieS a suitlfrbm à etate court to 
the cîlPcult court of the United StatëS Tvill net ibei heard ia this court 
to question tMè fàct that he was properly bef ote itàe stette court wlien 
such remôtaaï was effected. Thé light of remorali involves by neces- 
saryiÉiplicalâôii thé assumption tha't there is ai vaMd and subsisting 
suitlpending in -the state court against tbe removing party. It is only 
the controveray involved in such stàte suit thafc iS intended to be re- 
moved. There is nothing in thèremoTal section of the acts of 1887, 
1888, op of prèvious acts, to waroànt the idea that a défendant could 
remove a cause from thé state court to the circuit «otirt of the United 
States ia order mérély to hâve thë latter court pass upon and déter- 
mine the question whether such défendant was properly before the 
state court. If the défendant does not raise the question In the 
state court as to whether he has been properly served or is properly 
before such court before presenting hls application for and obtatning 
a removftl of such suit to the United States circuit court, he should, 
it seeins to us, be deemed to hâve waived or abandoned such objec- 
tion. The fédéral statutes do not make the question of the validity 
or invaiidity of the service under which a défendant is brought be- 
fore a state court any ground for removing a suit. The right of re- 
moval dépends upon the existence of an actual pending suit, which 
may détermine the matter of controversy involted in the litigation 
between the plaintiJSE and the removing défendant. The removing 
party is required to state in his pétition the pendency of the suit, 
the diverse citizenship of the parties at the commencement bf the 
suit and at the date of application for removal, the controversy and 
amount involved, etc. H, after efCecting the removal of the suit, 
with the controversy or controversiés it involvôs, the défendant may 
then Buccessfully, in thls court> impeach the validity of the service 
under which he was brought into the state court, and thereby cause 
the suit to bè dismissed as to him, it will resuit that the jurisdictiou 
of the court which he bas voluntarily invoked to hear and détermine 
the matter of controversy between thé plaintif? and himself will be 
defealed. Having, of hiâ own motion, transferred the suit to this 
court, the défendant should not be heard hère to say that he was 
not properly brought into the state court, and that the suit against 
him should therefore be dismissed from the circuit court to which he 
had it removed for trial upon its merits. With great déférence for 
the opinion of Judge Wallace, who, in the case of Bentlif v. Finance 
Corp., 44 Fed.: Eep. 667, held that a removing défendant had the 
right in the circuit court to move to quash the service under which 
he was brought before the state court from which the suit was re- 
moved, this court is of the opinion that the contrary rule, as laid dowh 
and enforced in this circuit présents the sounder view on this ques- 
tion, and should be adhered to. The motion of the Chase National 
Bank to quash the summons served upon it and the sheriff's retum 
thereof is accordihgly denied, with costs, to be taxed. 

The motion of the First National Bank of Lima, Ohio, to dissolve the 
injunction granted against it should be sustained. The note in con- 
troversy is now past due, and cannot be further negotiated, so as to 
affect or préjudice the plaintiff's rights in any way. Besides this, the 
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pendency of the suit will operate lis pendens notice to the world of 
the plaintiff's claims in référence to the same. Tliere is no allégation 
that either of the défendants the Chase National Bank and Simon 
are insolvent, or are about to make any improper disposition of the 
subject-matter of the controversy. The First National Bank of Lima 
occupying the position merely of a stakeholder or coHecting agent of 
the Chase National Bank, should not be kept nnder an injunction re- 
straining it from surrendering this past-due note to its principal, there 
being nothing to sliow that said plaintiflE (the Chase National Bank) 
is in ajQy way irresponsible. ïhe motion of the First National Bank 
of Lima is accordingly sustained, and said injunctiOn against it will 
be dissolved. The costs of its motion will be taxed against the plain- 
tiff. 

The clerk of the United States circidt court for the northem dis- 
trict of Ohio, western division, wUl make npon the minutes of said 
court entries in conf ormity with the f oregoing rulings upon the sev- 
eral motions. 



AZTEC MIN. CO. T. KIPLBT. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1893,) 

No. 70. 

1. OiBooiT OoimT OF Appeals— JtTRisDiCTiOîî— Appeals phom TsKRiTORiAi. Su- 

FRBMB COUBTS. 

No appeal lies frran a territorial suprême court to the circuit court of aj^ 
peals in an action of assumpsit between citizeas of the territory for goods 
sold and delivered; for by the judiciary act of March S, 1891, § 15, appeals 
from territorial suprême courts are limited to cases in which the judgments 
of the circnil courts of appeal are "made final by this act," and in section 
6 its Judgments are made final" only in controversies in which the jurisdic- 
tion dépends on diverse citizehship, in admiralty cases, and in cases arising 
under the patent laws, the revenue laws, and the criminal laws. 

2. Samb— CoNSTBncTiON OF Statute. 

There is no ground for the contention that the clause, "in cases in which 
the judgments of the circuit courts of appeal are made final by this act, " was 
inserted in section 15 by a mistake or clérical error. 

In Error to the Suprême Court of the Territory of New Mexico. 
Writ dismissed. 

Warwicb Hough and Warwick M. Hough, for the motion. 
Nathan Frank, opposed. 

Before OALDWELL and SANBORN, Ckcuit Judges, and SHI- 
BAS, District Judge. 

SHIEAS, District Judge. In September, 1890, John W. Eipley, a 
résident of the territory of New ifexico, brought an action in as- 
sumpsit in the district court of the third judicial district of said ter- 
ritory against the Aztec Mining Company, a corporation created and 
organized under the laws of said territory of New Mexico, to recover 
the sum of $1,617.15, alleged to be due for goods sold and delivered. 
Judgment having been entered in favor of the plaintiflf in the ac- 
tion, the défendant therein sued out a writ of error to the suprême 
court of the territory, which, on the 6th of January, 1892, afflrmed the 
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jttd^ent of the district court, (28 Pac. Rep. 773,) and tliefè;npon 
t&ft îAsBtêc Mning Company suéd out a -virit àt errot in tMs court 
to tliëteûpreme court of thé territory, and duly filed th'e transcrijjt of 
thei i*!scon3, and caused the caae to be docketed in this court. Tbe 
defdfldtot.' in error, John W. Rlpley, now files a motion to dismiss tlie 
writontliegroundtliat this court does not haye juridiction, and 
cannot review the proceedings and judgment had ta the suprême 
couiffe of tjle territory in thls cause. 

The jticisdiction of the circuit courts of appeal to reriew the judg- 
ments and decrees of tlie smpreme courts of the territories is con- 
ferred by the fifteentJi section of the act of March 3, 1891, which 
readSiasfoIlows: i ' 

"That the circuit courts of appeal, in cases in wbicli the Judgments of the cir- 
cuit courts of appeal are made ûnal by tbis act, Shall hâve the same appellate 
juriadieUOD, by writ of error or appeal, to review the judgments, orders, and de- 
crees of the suprême courts oftbe seyeral territoriesas by this act they may hava 
to revifeW- the jadgments, orders, and decrees of the district court and circuit 
courts; and for that purpose the several territories shall, by orders of the su- 
prême court, to be made from time to time, be assigned to particular circuits. " 

By order of the suprême court, the territory of New Mexico has 
been assigned to this circuit, and this court tlierefore possesses over 
the decrees and judgments of the suprême court of that territory the 
jurisdiction that is conferred by the section of the act of March 3, 
1891, above cited. This section expressly limita the appellate juris- 
diction of this court to cases in which the judgment of this court is 
made final by the provisions ol the act of March 3, 1891. Section 6 
of tiiat act emicts that "the judgments or decrees of the circuit 
courts of appeal shall be final in ail cases in which the jm-isdiction 
is dépendent entirely upon the opposite parties to the suit or contro- 
versy beihg allons or citizens ôf the United StâteS, or citizens of dif- 
férent States; àlso in ail cases arising under the patent laws, under 
the revenue laws, and under the crimiual Ig^ws, and in admh'alty 
cases." ■ - . 

The case at bar does not corne within aïly one of the classes 
wherein the judgment of this cOurt is declared to be a flnality. It 
is not a case in admirai ty, nor does it arise under the criminal, rev- 
enue, or patent laws of the United States, nor is it a case between 
aliens and citizens of the United States, or between citizens of différ- 
ent states; and therefore it doês not belong tô any of the classes of 
cases in which this court is clothed with appellate jurisdiction. On 
behalf of the plainttËf in errôr it is argued that the words, "in cases 
ia which the judgments of the circuit courts of appeal are made final 
by this act," must hâve been inserted in section 15 of the act of 
March 3, 1891, through some mistake or clérical error, and should 
therefore be disregarded. It is évident that, unless thèse words are 
stricken from the section, it cannot be successfully claitned that this 
court can take jurisdiction in the case, and hence counsel are driven 
to the necessity of arguing that the court must wholly disregard the 
portions of the section which deflne and limit the classes of cases in 
which appellate jurisdiction is conferred. No argument is needed 
to show that such a method of construing the statute is wholly in- 
admissible. It is true, as argued by counsel, that, if it be hdd that 
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thjs court has not appellate jurisdiction in tMs class of cases, then 
th.e larger part of causes pending in the territorial courts cannot be 
appealed either to the suprême court of tlie United States or to the 
circuit courts of appeal, but in that respect the résidents of the ter- 
ritories are only placed on an equal footing with the citizens of the 
several states. In the larger number of cases brought in the courts 
of the state, the only appeal is to the suprême court of the state, and 
in the territory of New Mexico there ia a suprême court to which an 
appeal lies the same as in the several states. On the other hand, if 
it should be held that this court can take jurisdiction in this class of 
cases over the decrees and judgments of the suprême court of the 
territory of New Mexico, the judgment of this court would not be 
ûnal, under the provisions of section 6 of the act of March 3, 1891, 
and thus a case not ÏQVolving any question arisuig under the con- 
stitution or laws of the United States could be carried flrst to the 
suprême court of the territory, thence to the circuit appellate court, 
and thence to the suprême court of the United States. Certainly it 
was not the intent of congress, ia adopting the act of March 3, 1891, 
to thus èularge the right of appeal on behalf of the résidents of the 
several territories. 

According to the plain reading of section 6 of said act of March 
3, 1891, the case at bar does not fall within any of the classes of 
cases in which this court is given appellate jurisdiction over the 
judgments or decrees of the suprême court of the territory of New 
Mexico, and the motion to disraiss for want of jurisdiction is there- 
fore sustaîned. 



UNITED STATES v. NATIONAL BXCH. BANK OF MILWAUKEE. 

(Circuit Court of Appeals, Seventh Circuit. October 11, 1893.) 

Circuit Court of Appeals — Jurisdiction— Writ op Error. 

The United States circuit court of appeals bas no jurisdiction to review a 
judgment rendered before the act creating that court (26 St. at Large, c. 517) 
was passed, where the amount claimed was too small to give jurisdiction to 
the suprême court, since there is nothing in said act giving it a rétrospective 
eflect. 

Error to the Circuit Court of the United States for the Eastern Dis- 
trict of Wisconsin. Dismissed. 

Elihu Colman, for plaintifif in error. 

Van Dyke & Van Dyke, for défendant in error. 

Before GRESHAM, Circuit Judge, and BLODGETT and JENKINS, 
District Judges. 

JENKINS, District Judge. This case was brought in the court below 
to recover of the défendant bank the sum of $1,259.05, and upon the 
trial, and on the 2d day of February, 1891, judgment was rendered in 
favor of the défendant bank, (45 Fed. Rep. 163,) and writ of error to 
this court was sued ont on the 29th day ot July, 1891. The act creat- 
ing this court was approved March 3, 1891, (26 St. c. 517.) At the 
time of the rendition of this judgment there existed no right to a review 
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theteof % au appèllate coWt. The amount clairaed was less than the 
minimum amount necessary to give the suprême court power to enter- 
tain such review. We are 6f opinion that this court is without jurisdic- 
tion td ïèview this judgment. We find no lapguage in the act indica- 
ting aiî iùtention to màkeit rétroactive. Such statutes should be given 
orilyfi prospective- opération j unless a contrary intent is expressed in. the 
act. 0. S. V. Heth, 3 Cranch, 399; Mayor v. Schermerhorn, 1 N. Y. 
423,426; Burch v. Newbury, 10 N. Y. 374; In re Eager, 46 N. Y. 100; 
RailWiay Co. v. Judge, 10 Bush, 564; Rowell v. Railway Coi, 59 N. H. 
35; Vansittart v. Taylor,'4 El. & Bl. 910; In re Phœnix Bessemer Steel 
Ce, 45 Law J. Ch. 11. Writ of error dismissed. 



CARNEGIE, PHIPPS & CO., Limited, v. HULBERT et al. 
<Ciïcult Court ofAppeals, Eigbtfa Circuit. October 81, 1893. 
; No. 134. 

FbdBKXI. jTmiSDICTIOJÎ— DlVEKSB CiTIZBNSHIP— LiMITED PartNERSHIP. 

A limited partnership brganized undër the laws of Pennsylvania, and em- 
powered thereby to sue in its partnersliip name, is neither a corporation nor 
a'Citizeoj of thàt 8tate,)within the meaning of the statute requiring diverse 
citizenship to give juri^diction to a fédéral circuit court; and it can qnly 
màlnta'in such a suit by averrîng the proper citizenship of the partners. 

In lËm>T to the Circuit Court of the United States for the District 
of Nebrasl^. 

Action by Carnegie, Phipps & Co., Limited, against J. H. Hulbert, 
E. A. Blum, H. P. Drexel, Albert Foll, and E. J. Eefregier, sureties on 
a bond given to prevent the fliing of mechanics' liens, pursuant to 
section 4 of the act of the gênerai assembly of lowa, approved April 
7, 1884, entitled "An act to protect subcontractors for labor performed 
and material fumished for public buildings ànd improvements." 
Judgment for défendante. Plaintiff brings error. Eeversed. 

Westel W. Morsman, J. M. Junkin, and Smith MoPherson, for plain- 
tiff in error. 

B. G. Burbank, for défendants in error Drexel and Foll. 

0. H. Breck and A. A. McClanahan, for défendant in error Eefregier. 

Brome, Andrews & Shéeanflled brief for défendants in error Hul- 
bert and Blum. 

Before CALDWELL and SANBOEN, Circuit Judges, and SHIEAS, 
District Judge. 

CALDWELL, Circuit Judge. This action was brought in the cir- 
cuit court of the United States for the district of Nebraska. A de- 
murrer to the complaint was sustained, and judgment rendered for the 
défendants, and liereupon the plaintaff sued out this writ of error. 
The case has been argued upon its merits, but, upon looking into the 
record, it appiear's the foUowing is the oïdy jurisdictioiial averment in 
the complaint relating to the citizeiisMp of the plaintiff: 

"The plaintifl, Carnegie, Phipps <& Co., Limited, a copartnership organized nn- 
der and creatéd by the laws of the state of Pennsylvania, and Wy the laws of said 
atate of Pennsylvania authorized and empowered to sue and besued in its copart- 
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nership name, respectfully reprèsents that said copartnership is engaged in, and 
has its principal place of business in, the city of Pittsburgb, and state of Penn- 
sylvania, and is a citizen of said state." 

This averment does not show a case of wMch. the circuit court could 
take jurisdiction. Tàe allégation is that the plaintiff is a copartner- 
ship created by the laws of the state of Pennsylvania, and not a corpo- 
ration. A copartnership is not a corporation, and cannot be a citi- 
zen of a state, within the meaning of the statutes regulating the juris- 
diction of the circuit court By force of the décisions of the suprême 
court, the stockholders of a corporation, for the purpose of determin- 
ing the jurisdiction of the fédéral courts in suits to which the corpora- 
tion is a party, are conclusively presumed to be citizens of the state 
by whose laws the corporation was created. Eailroad Co. t. Wheeler, 
1 Black, 286; Bridge Co. v. Shepherd, 20 How. 227. But no such pre- 
sumption obtains as to the members of a copartnership. The fact 
that, by the laws of the state of Pennsylvania, this copartnership ia 
authorized to sue in its copartnership name in that state, does not 
authorize it to sue in the fédéral court as a citizen of that state. 
Chapman v. Bamey, 129 U. S. 677, 682, 9 Sup. Ct. Eep. 426. When a 
copartnership sues, the citizenship of the partners composing it must 
be averred, and must be such as to confer the jurisdiction. For aught 
that appears in the record, the members of the copartnership and the 
défendants may be citizens of the same state. "Hie judgment of the 
circuit court is rerersed, for want of jurisdiction, at the costs of the 
plainttfiE in error, and the cause remanded, with directions to that 
court to dismiss it unless the plaintiff shaU ameind its complaint to 
show jurisdiction. 
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THE PILOT V. UNITED STATES. 

DUNSMUm V. BRADSHAW, Collector of Customs. 

Circuit Court of Appeals, Ninth Circuit. December 1, 1893. 

Nos. 80. 81. 

CiEcnrr Court of Appeals— JuBisDiCTroN—TnEATiES—FoKEiaN Watkrs. 

The treaty between the United States and Great Britain of June IS, 1846, 
fixes the boundary between the two countries in the straits of San Juan d© 
Fuca by a line following the middle of the strait; but the same treaty secure» 
to each nation a right of free navigation over ail the waters of the strait. 
Rev. St. ^ 4370. imposes a penalty against foreign tugs towing American vessels 
from one American port to another except where the towing, in whole or in 
part, is on foreign waters. Held, that the circuit court of appeals has juris- 
diction of an appeal from a decree in admiralty holding that the waters 
north of the boundary established by the treaty are not "foreign waters," 
within thé meaning of the statute, since neither the validity nor the con- 
struction of the. treaty is drawn in question, so as to require that the appeal 
should be to the suprême court, under the judiciary act of March 3. 1891, § 5, 
subd. S, (36 St. at Large, p. 830.) 

Appeals from the District Court of the United States for the North- 
ern Division of the District of Washington. 

In Admiralty. Libel by the United States against the British 
steam tug Pilot for towing an American vessel between Americao 
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ports, iû violation of Eév. 8t. § '■ 4370. A decree f of libelants was en- 
tered iii tlïé district court. 48 Fed. Eep. 319. Joan Olive Dùnsmuir, 
owner of the Pilot, appealed to this court, and the decree was reversed. 
50 Fed. Eep. 487, 1 0. G. A. 523. Libelant now moves to vacate the 
decree of reversai, and to dismiss the appeal, on the ground that under 
26 St. at Large, c. 517, § 5, subd. 5, the circuit court of appeals had 
no jurisdiction of the case. Denied. 

Also, a libel by Joan Olive Dunsmuir, owner of the British steam 
rag Lomé, against Charles M. Bradshaw, coUector of customs of the 
United States for the district of Puget sound, to recover money paid 
by hër under protest iu order to release the Lorne from a seizure made 
to enfôrce a flne for violation of Eev. St. § 4370. In this case the libel 
waS dismissed, libelant appealed, and the decree was reversed. 50 
Fed. Eép. 440, 1 0. 0. A. 525, The libelee now moves to vacate the 
decree of reversai, and to dlsmiss libelant's appeal, on the ground that 
uh^er 26 St. at lÂrge, c. 517, § 5, subd. 5, the circuit court of appeals 
had no jurisdiction of such appeals. Denied. 

Rev. St. § 4870 provides: "AH steam tugboats, not of the United States, found 
êmployed in towitig documented vessels of the United States, plying from one 
port to another, ëhall be liable to a penalty of flfty cents per ton on the measure- 
lUent of every such vessel so towed by them, respectively, which sum shall be re- 
covered by way of libel or suit. This section shall not apply to any case wbere 
the towing, ïn whole or in part,, is within or npon foreign waters. " The treaty 
between the United States and Great Britain of'June 15, 1846, fixes the boundary 
between the two countriesin tbe straits of San Juan de Fuca by a boundary line 
following the middle of the strait, and also secures to each a right of free navi- 
gation over the entire watersol the strait. 26 St. at Large, c. 517, {5 5, subd. 5, 
provides that "appeals or writsbf error may be taken frôm the district court or 
from the existing circuit courts direct to thé suprême court, in any case in which 
the constitutionality of any law of the United States or the validity or construc- 
tion of any treaty made under its authority, is drawn in question. " 

Burke, Shepard & Woods, for appellants. 
Charles A. Shurtleflf, for appellees. 

Before McKENNA and GILBEET, Circuit Judges, and MOREOW, 
District Judge. 

PEE CUEIAM. It is perfectiy clear that the validity of the 
treaty was not "drawn in question." The case, upon the facts, simply 
ealled for a construction of section 4370, Eev. St. U. S., as to what was 
meant by the words "foreign waters." No rights were directly 
elaimed under the treaty. No question of the jurisdiction of either 
nation over the waters of the straits, on either side of the boundary 
line, was involved. The question of the construction of the treaty, 
if ràised at ail, was only incidental, as to a question of fact not denied 
Bjr ^either party, to wit, the right of both nations to hâve free and 
open navigation over the waters of the straits. The statute of the 
United States was to be construed with référence to the existing state 
of facts under the treaty. No direct question as to the construction 
of the treaty was raised. The treaty established a boundary line be- 
tween the United States and Great Britain, and gave each nation the 
right of free navigation. Thèse were facts proper to be considered, 
and were not in any nianner disputed or drawn in question. The 
question — and the only question— was whether, upon such adniitted 
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fa<'l8, the waters north of the boTmdary Une established by the tieaiy 
were "foreign waters," within the meaning of that term as used in the 
statute. Section 4370. Décision on the question whether a motion 
vj fiismiss an appeal can be made after judgment of this coui't ia re- 
eerved. The motion will be denied. 



UNITED STATES v. POWKEa 
(Circuit Court of Appeals, Third Circuit. November 10, 1892.) 

1. Circuit Court of Appeals— Jumsdiction— Habbab Corpus. 

Dnder Act March 8, 1891, §§ 4-6, the circuit courts of appeals hâve buc- 
ceeded to the appellate jurisdiction of the circuit courts under Rev. St. § 763, 
for reviewing habeas corpus proceedings in the district courts. 

2. Circuit Courts— Appellate j urisdiction— Habeas Corpus— Offenses Un- 

der Interstate Commerce Act. 

Under Rev. St. | 763, the circuit court had appellate jurisdiction to review 
a décision of the district court, releasing, on habeas corpus, a person arrested 
in Pennsylvania for violation of the Interstate commerce act, and held for 
rernoval to Missouri to answer to an indictment there found. Seavey v. Sey- 
mour, 8 ClifE. 489, f ollowed. 

8. Interstate Commerce Act— Venue op Offenses. 

The signing oE a "line voucher" by a freight claim agent at Philadelphia, 
in the third circuit, relating to the payment of freight in the eighth circuit, 
if an offense punishable under section 10 of the Interstate commerce 
act, is not begun in one judicial circuit and completed in another. within the 
meaning of Hev. St. g 731, and is therefore not cognizable In a district court 
in the eiehth circuit. In re Palliser, 10 Sup. Ct. Rep. 1084, 136 U. S. 357, and 
Horner v. U. S., 12 Sup. Ct. Rep. 407, 143 U. S. 207, dlstinguished. 

4. Criminal La-w — Rëmoval to Anothkk District for Trial — Offenses 
UNDER Interstate Commerce Act— Habeas Corpus— Evidence. 

Under Rev. 8t. § 1014, providing for the arrest of ofEenders, and their rë- 
moval to such fédéral courts as hâve cognizance of their offenses, a person 
arrested in Pennsylvania merely on the strength of an indictment found in a 
fédéral district court in Missouri for violation of the Interstate commerce act 
can, on application for habeas corpus, and for a warrant of rernoval to such 
court, introduce évidence to prove that the act alleged as an offense was com- 
pleted in Pennsylvania, and is therefore not cognizable in the fédéral court 
in Missouri. 49 Ped. Rep. 50, afflrmed. 

Appeal from the District Court of the United States for the East- 
«rn District of Pennsylvama. 

Applications by the United States for a warrant of rernoval of 
Frank W. Fowkes from the district court for the eastem district of 
Pennsylvania to the district court for the eastern division of the 
eastem district of Missouri, and by the prisoner for habeas corpus. 
The district court denied the warrant, and discharged the prisoner. 
49 Fed. Eep. 50. The United States appeal. Afflrmed. 

Eobert Ealston, Asst. U. S. Atty., and EUery P. Ingham, U. S. Atty., 
for the United States. 

Thomas Hart, Jr., for appeUee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFESTG- 
TON, District Judge. 

DALLAS, Circuit Judge. This was an appUeation made on behalf 
of the United States to the United States district court for the 
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éàstëni 'UsiÂét'ùt IPènnéifî^sMà, tôt A warrâiit fol' thé remôval 
ôf jtMé 'tli|»tjeiléé to liliè eaStérti flivisioû of tlie êaètém jodicial dis- 
trièt ®l! fîklîBSptlïi: At tïie éaiàé tiftie the appelïee- wlio had l)een 
(Sainltittiêa b;i^ tlië commié^ôiîei' to the custpdy of the marskal, pre- 
sented Lis pétition to the same éotirt for a. %ïît of àalïéias corpus, 
which was allowed, issued, and returned fortliwith. Under this 
writ the relator was, after héàring, discharged, and thereupon this 
appeal was taken fçpni that ordër, as well as in the matter of 
the application for a warrant of rémoval. The assignments of er- 
ror ràa,te to both proéeedingB a& ï)i'a(ytically constituting a single 
matter, and the whole case may be disposed of hère, as it was by 
the district court, with référence to the habeas corpus; for, of course, 
îf thè Sippeîleé was entitled todisftharge under that writ, no warrant 
for hisfqrther détention couid ïl^irié been properly Issued. It is not 
necessàry'to consider the severàl assignments in détail. The material 
pointa presented may be disposed' of by determining the answers 
whijîh slj.ould be ma;de to thé two général questions to which the ar- 
guinejtttsiof coungel haye been dlrect'ed: First fias this court juris- 
diction of this appeal? Second. Was there error in the discharge 
of the appellee, in view of the factsand circumstances of this case? 

1: The act of congress: ôf Miarch 8, 1891, which creàted the several 
ciitetiit courts of appels, prpvijiës (section 4) that no appeal shall here- 
afterbe allowed from any district court to the existihg circuit courts, 
bot that "ail appeals; by tmt of error or otherwisé, from said district 
cotirts, ^hall pîily be eubjéct tb ,teyîew in the suprême court of the 
United States oiT in the circuit, 'cpnrtsof ajppéàls, heréby established, 
as is hereinalterproTlded.''i, action 6 of the same statute provides 
that the circuit courts of appe^ shall exercise appellate jurisdiction 
to reViéw final décisions in the district courts, other than those provid- 
ed for in the fifth section, ùjiless o^herwise provided by law. The 
présent case ia not included among those which are provided for by 
the flfth section, and there is ho othér provision of law affecting the 
subjeët. Hence it is clear that, if au appeal in sùch a case as this could, 
before the création of this court, ïiave been taken to the circuit court 
for this circuit, the présent case is now cognizable by this tribunal as 
the lawful successor of that court with respect to such appellate juris- 
diction. McOsh v. Rofif, 141 U. S; 661, 666, 12 Sup. Ct. Eep. 118; 
Lau Ow Bewf. U. S., 144 U. S. 47, 86, 12 Sup. Ct. Eep. 517. Enter- 
taining this view of the matter, we hâve made investigation as to the 
jurisdiction of the circuit courts in such cases prior to March, 1891, 
atnd flnd that it existed. The question presented itself , and was judi- 
cially answered in a manner which accords with oUr judgment, in 
the case of Seavey v. Seymour, 3 Cliff. 439. See, also. Ex parte Yer- 
ger, 8 Wall. 85, and Rev. St. § 763. 

2. The appellee was in the custody of an officer of the United 
States, under color of a law of the United States. Hls détention was 
alleged ta be justified solely by' sectioii 1014 of the Eevised Statutes, 
which provides for the arrest and imprisonment of offenders only "for 
any crime or offense against the United States, * ♦ • for trial 
before such court of the United States as by law has cognizance of the 
offense." The court alleged to hàv^ èuch cognizance in this case is a 
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district court of the United States in Missouri. If he had commîtted 
a crime against tlie United States, and if tlie district court referred to 
did hâve cognizance of it, tlie prisôner was, of course, lawfully hield; 
but, if either of thèse f acts did not exist, then his imprisonment, being 
"without the sanction of the only law of the United States relied upon 
for its justification, was violative of that law. Seavey v. Seymour, 
supra. It foUows from what has been said that it was the duty of 
the district court, makiag "inquiry into the cause of restralnt of lib- 
erty" (Rev. St. § 752) in the case of the relator, who alleged that he 
was in custody in violation of law, to direct that inquiry to the mat- 
ters we hâve alluded to as relevant to the issue joined upon that allé- 
gation. Homer v. U. S., 143 U. S. 207, 12 Sup. Ct. Bep. 4=07. Of this 
there can be no doubt; and, indeed, we do not understand that the 
learned district attorney has questioned the soundness of this gênerai 
proposition, thus broadly stated, but that his contention relates only 
to the character of the inquiry which should be made and the extent 
to which it should be carried. The position taken on behalf of the 
United States is that the district court could not look beyond the in- 
dictment and the action of the conunissioner by whom the relator had 
been committed; and this position was adhered to throughout the 
prdceedings in that court, notwithsta-nding the fact that ample oppor- 
tunity was afforded the appellant to produce évidence to réfute that 
which was presented on behalf of the appeUee. We, however, cannot 
sustain this View of the law. We do liot doubt that a district court 
may, in its discrétion, and in a proper case, order a warrant of removal 
upon the indictment alone; but it would be going much further, and 
much too far, as we think, to hold that in aU cases, and especiaUy in 
such a case as this record discloses, the judge is precluded from hear- 
ing any other évidence whatever, and must, upon mère inspection of 
the indictment, order the removal bf the accused person to a considéra- 
ble distance for trial, although évidence be offered which, if received, 
would conclusively establish that the court to which it is asked that 
he shaU be remanded is without jurisdiction to try him. 

We must not be understood as deciding that upon an application 
for a warrant under section 1014 of the Eevised Statutes it is the duty 
of, or would be proper for, the court to enter upon an inquiry in the 
nature of a trial to détermine the guUt or innocence of the accused. 
The learned judge of the district court did not do so in this case; but, 
in the exercise of a sound discrétion, and with référence to the spécial 
circumstances stated in his opinion, he — properly viewing the func- 
tion which he was called upon to exercise as a judicial, and not as a 
merely miaisterial, one — simply refused to grant a warrant in despite 
of proof that a condition prescribed by the statute was nonexistent. 
It must be assumed that the power to issue a warrant was conflded 
to the judge, instead of to the commissioner, not without reason ; and 
what good reason can be assigned for the interposition of a judge at 
ail if not for the purpose of securing to a person threatened with 
compulsory removal a judicial détermination that such deprivation 
of his liberty wUl not be permitted "without due process of law?" 
The course which the learned judge pursued was necessitated by the 
just application of essential princioles of liberty in the administration 
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of tbJs siatute,! and it if supported by the considerately adopted prac- 
tice q{ other of the courts of th.e United States in similar cases; 
amojig otters, in U. S. v. Brawner, 7 Fed. Eep. 86; In re James, 18 
Fed. Kep. 853; U. S. v. Rogers, 23 F«d. Eep. 658; In re Wolf, 27 Fed. 
Eep. 606; In re Terrell, 51 Fed. Eep. 213. The court, as already re- 
marked, did not try the case, but the leamed judge did require that he 
shouîdrbe satisfled, before he would depiive the relater of his personal 
liberty, and order his transfer to a distant state for trial, that there 
was eîidence on whick a jury might convict in that state. Yet no 
évidence wjiatever was offered on behalf of the government, and the 
only question whieh remains is as to whether tlie circumstanees al- 
leged and "proved by theiappellee justifled tiie requirement that some 
evidenc© phonld be produped by the appellantj ; As was said by the 
learne<J Judge, the circuinstances were extraordinary. After a caref ul 
examinatlon^of the record, we adopt his statemont of them: 

"Therelatorjîbaving beeû sirrested and boand over to court, chargea with the 
commission ol; crime in the state of Missouri, eued eut a writ of habeas corpus, 
and tjie districtattorney at the same time applied for a warrant of removal. On 
retvjrn of thô «rit, an indîetment— found in Missouri^charging him with viola- 
tioii of section 10 of the intei-state commerce statute was presented in justifica- 
tion of the arrestnnd détention. In answer, his counsel represented that the in- 
dictmeqt lyas f ound without previous heariog, and that no hearing (except in 
form) bas yet béèn allowed him; thàt no évidence can be produced to support 
the charge; that he bas neverbeënwithin 'thé state of Missouri; that he bas no 
connection with any other .railroad than that of the Philadelphia & Reading Rail' 
road Company, and that hi? connection wi,th it, when the indictment was found, 
and preyiously, couferred on him no aùthority whatever over the freight rates or 
changes ïoi''transportation, and that he nèver assumed, or attempted to exercise 
snéh autno'i*îty; that he was sim^ly 'freight claiïn agent' of tbe company, and 
that his duties as such consisted in passing npon claims, and certifyi.ng his con- 
clusioijs, for compensation on acçount of erroneous exactions in excess of the es- 
taWished raies, and for loss of or damage to property received by the compaby 
for transportation. In view of thèse représentations, tbe relator was permitted 
to introduce évidence in support of thém. Tho testimony heard (tbe truth of 
which is not questioned, as I understand) fnlly supports the représentations, 
The casé vrasheld over for several weeks to allow the prosecutor to produce év- 
idence in support of the charge. None, however, bas been produced. " 

It was under, and in view of, thèse circumstanees that the district 
court hère conceived it to be its duty to inquire for itself, and notwith- 
standiug the indictment, as to whether the court in Missouri had 
"cognizançe of the offense." To this point the investigation was di- 
rected, and upon the resuit of that investigation the judgment ap- 
pealed from was based. What was the resùt of that investigation? 
It w;as that, if "any crime or offense against the United States" had 
been committed, (which we need not, and therefore do not, décide,) 
itis certain that none could hâve been committed of which the United 
,States court in Missouri had cognizançe. The accused had never been 
within that state; This fact is unquestioned; but it bas been argued 
that the offense chargea, though begun ta the third circuit, was com- 
pleted in the eighth circuit, and that, therefore, under section 731 of 
the Eeviged Statutes, it might be tried in either. In our opinion, 
however, the facts of this case do not bring it within the terms or 
opération of that section. 

The appellee was tndicted, under the tenth section of the Interstate 
commerce act, for that he (with certain other persons named) "did 
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then, at said division of said district, (first count,) unlawf ully and wîll- 
fully charge to, and demand of, and collect and receive from, and did 
then and there unlawfully and willfully cause tp be chargea to, and 
demanded of, and collected and received from, and did then and there 
unlawfully and willingly permit to be charged to, and demanded of, 
and collected and received from, the American Brake Company, a cor- 
poration, less compensation than was then and there specifled in the 
schedule and said joint tariffs of rates and charges, filed as aforesaid, 
and in force at that time," etc. (Second count:) "UnlaM^fully, felo- 
niously, and willfully, directly and tndirectly, by a spécial rebate and 
drawback, charge to, and demand of, and collect ahd receive from, and 
cause to be charged to, and demanded of, and collected and received 
from, and willfully permit to be charged to, and demanded of, and col- 
lected and received from, the American Brake Company," unlawfully 
and unjustly discrlminating charges. 

The appellee was simply the freight claim agent of the Philadelphia 
& Eeading Kaikoad Company. As such agent, ail that it was compé- 
tent for him to do in or about the transaction averred to be crimiual 
was the signing of a "Une voucher," and the évidence was to the effect 
that no vdùcher which he had any authority to sign could hâve oper- 
ated as an allowance of a claim for rebate from the schedule rate. If 
it be assumed, however, that he did sign an instrument which permit- 
ted an unlawful act, yet it is beyond question that whatever he did 
was done in Pennsylvania, and that his offense, if any, was both begun 
and completeri la iiat state; and that he did not elsewhere, in any 
manner, c'"'.rge, demanul, collect, or receive, or cause or permit to be 
charged, dt naïaded, collectad, or received, from any person whatever, 
an unlawful compensation fo? the carriage or shipment of property, as 
in the indiotm^iat is alleged. This case differs materiaUy, as to the 
facts affecting tu* point unda? considération, from those cited in ar- 
gument. In re P^lliser, 136 U. S2. 257, 10 Sup. Ct. Kep. 1034, was 
a case in which t>e offense charged was an offer of money, 
or a tender of a convact for the ^i^ayment of money, contained 
in a letter mailed in Kew York, and addressed to a postmas- 
ter in Connecticut, to inàvice Mm to violiste his officiai duty, and it 
was held that the offense coitinued to be committed in Connecticut. 
The letter, it wUl be observed, was mailed directly to, and was received 
by, the postmaster in Connectic.it; and the oniy doubt intimated by 
the suprême court was as to whetL«r the offenseVas at ail committed 
before the unlawful proposai becamt known to the person to whom it 
was addressed. Horner v. U. S., 143 U. 8. 20T, 12 Sup. Ct. Eep. 407, 
was decided under a statute making it i.n offense to cause lottery clr- 
culars to be delivered by mail. The deli^ ^ipy oecurred ht Hlinois, and 
the offensé was, therefore, held (citing In i» Palliser) to be triable 
there. It is necessary only to compare the ti'cts of thèse cares with 
that now before this court in order to perceive "tiie différence» which 
distinguish them from it. In the présent case, thv" ntmost that, under 
the évidence, can be attributed to the appellee, is that he signed at 
Philadelphia a paper which was not addressed or deh-^ered to the pei'- 
son whom it is said to hâve unlawfully f avored, but, h: pursuance oi 
which, another .person did, or was authorized to do, a whoUy iiide° 
v.53F.no.l — 2 
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j^èidi^éMti'àaid distilict thiQg, nàûielyj to pày a sum of money, and at 
anàtihlë? place. 

Weiareof opinion that, under Oie circumstances of tliis case, no 
erroP #as cbminitted ifi reqiiiring évidence, other than tkè indictment 
itself, that the court in Mssôuri had cognizance of the offense alleged, 
or in discharging the prisoner, upon the failure of the goremment to 
comply iftih that reqTltrèmènt. Therefore the judgment is afQrmed. 



8TATB OF INDIANA v. TOLLESTON CLUB OP CHICAGO et aL 

(Circuit Court, L». Indiana. November 22, 1892 ) 

No. 8,717. 

1. Bbhoval op Causes— Diverse Citizenship— Actios bt State. 

Astiit'by a 'State in one of itg own courts against a citizeu of another state 
is nqt removable to a fédéral circuit court on the ground of diverse citizen- 
shipdf the parties. 

2. SAMi-rËÉMÀND BT CotJRT OP ITS OwN MoMON. 

ItÎBthe duty of a fédéral court to ramand, of its own motion, whenever 
on th^'face of the record a clear want of juriBdiction, either of the parties or 
Bubject-^atter, is aiflrmativ^Jy shown. 
S. Fédéral CocBTs—JuBisDiçTioNBT Consent. 

Neithef silence ngr positive consent of the parties càn confer jurisdictlon 
upon a fédéral court -rthea such jurisdictlon Is denled by statute. 

At Law. Action by the state of Indiaija against the ToUeston Club 
of Chicago and others, coramenced in a state court, and removed to thia 
court by défendant. Remanded for want of jurisdiction. 

A. G. Smith, for pkintiff. 
J. W. Youohè, for défendants. 

BAKBÏlj District Judge. This action was hrought în the circuit 
court of Lake ébunty, Ind., by the state of Indiana làgainst the Toiles- 
ton Club of Chicago, 111., and 19 others, to quiet the title to, and re- 
coyer the possession of, numerous parcels of land in said county of 
Ijake, alleged to belong to fhe state, and which the défendants were al- 
leged to claim as owners without right, thereby casting a cloud on the 
title of plaintiËf. At the proper time, at the September term of the 
court for the year 1891, theTolIeston Club of Chicago presented its veri- 
fied pétition and bond for the removal of the cause of action against it 
into the United States circuit court for the district of Indiana. The pé- 
tition set forth as ground of removal the diverse citizenship of the plain- 
tiff and said défendant, and alleged that the controversy between the 
state and itself was a separate and separable controversy, in which the 
plaintifî and the petitioper were alone interested. 

No motion has been made to remand, and the question for décision 
is whether the court of its owù motion oughtto remand the cause to the 
state court. Wherever on the face of the record a clear want of jurisdic- 
tion, either of the parties or of the subject-matter, is affirmatively shown, 
it is the duty of the court to reraand of its own motion. Consent of the 
parties cannoï confer jurisdiction, except in cases where the law has au- 
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thorized tiie court to exercise jurisdiction. In the case at bar this court 
bas no jurisdiction, except upon the ground of diverse citizensbip. 
Whether such diverse citizensbip exista hingea on the question, is the 
state of Indiana a citizen of the atate of Indiana, witbin the meaning of 
the removal act, for the purpose of giving tbia court jurisdiction? This 
question must be answered in the négative. A suit instituted by a state 
in one of ita own courts against a citizen of another state is not remov- 
able into a circuit court of the United States on the ground of a diversity 
of the citizensbip of the parties. Stone v. South Carolina, 117 U. S. 
430, 6 Sup. et. Rep. 799; Ferguson v. Ross, 38 Fed. Rep. 161; State 
of Alabama v. Wolffe, 18 Fed. Rep. 836. There is no fédéral question 
presentçd by the record in this case, and in tbat respect it différa from 
the case of Railroad Go. v. Mississippi, 102 U. S. 135. 

The want of jurisdiction la affirraatively shown on the face of the rec- 
ord. In such case neither silence nor positive consent will confer juris- 
diction, because the parties catlnot confer on the court a jurisdiction 
denied to it by the statute. If this court sbould try the case, it would 
be the duty of the appellate court to wbich it might be taken to reverse 
and remand, with instructions to this court to return it to the state 
court. Graves v, Corbin, 132 U. S. 671, 10 Sup. a. Rep. 196. This 
court will not permit a caUae of action of which it bas no jurisdiction 
to be tried before it, even if the parties should stipulate in writing to 
abide its judgment. 

Let the cause be remanded, at the costs of the défendant. 



NEW CHB8TER WATER CO. et al. v. HOLLT MANUF'Q CO. et al 
(Circuit Court of Appeals, Tliird Circuit. November 14, 1892.) 

No. 7. 

1. Fbdbbal CotJRTS— Jtjrismotion— Citizenship— Pabtibs. 

A flrm o'wning substantially sll the stock of a water company pnrchased 
engines for tbe same, and subsequently BuSered judgment by confession for 
a balance due tbereon. In the mean time tliey sold and transferred ail the 
stock to others, and conveyed the land on which the engines were located to 
the vrater company. A suit was subsequently brought by the seller of the 
engines to assert a vendor's lien tbereon, and by an amendment the mem- 
bers of the firm were made parties plaintiff. Éeld that, as no relief was 
sought against them, and as they had parted wlth ail their interest, they 
were merely formai parties, and it was not necessary to make thém parties de- 
fendant, and the fact that they were citizens of the same state with corn- 
plainants did not oust the jurisdiction. 48 Fed. Bep. 879, afBrmed. 

2. Equity— Parties— JusisDiCTiON or Fedbbal Godets. 

In a suit to assert a vendor's lien against spécifie machinery of a corpora- 
tion it is not necessary to make the trustée of its mortgage bondholders 
a party défendant, when substantially ail the bondholders thernselves are 
beiore the court. The trustée being without the territorial jurisdiction of the 
court, its présence can be dispensed with under equity rula 47, even though 
it might otherwise be deemed a proper or necessary party. 48 Fed. Rep. 879, 
affirmed. 
S, Vkndob's Ltbn— Noticb — Coepobations, 

A fIrm which owned ail the stock of a water company, and whose em- 
ployés were its officers, purchased pumping engines, contracting that tha 
same should be subject to a lien for the price, and placed them in the corn- 
pany'8. Works. After érection, the engines remained in the exclusive charge 
and management of thé seller's agent. Meanwhils the flrm disposed of u) 
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■itg itock, And conveyed tô'ïhe water compaiiy the laaddn whicU tlle engines 
»toQi.', 'Meld. tbat the çompwy bad notice of the lien, and took subject 
tbereto. 48 Fed. Rep, 87Ô, affli-toed. 

i. SAMB—VALiDiTr— Public PoMcï. 

Thetis is no public polfcy whieh renders invalid a contrâctual vendor's lien 
upon the pumping engines o£ a water company. 

5. FçcTaBBs—SAiiB— Intent OF Parties. , 

On a sale of pumping engines for waterworks the purchaser expressly 
agreed that the seller should bave a lien thereon, with f ùll right of posses- 
sion, until the priée was paid. Held, that this showed an intent tbat they 
shouldinot become a part of the realty, and, under tbe,Pennsylvania déci- 
sions, this intent was controlling, and the lien was not waived in favor of the 
ihortffaé.e bondholders or other creditors by attaching the engines to the 
fouBdation in the usual manner. 

Appéal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

In'Eqùity. BÙl to establish and enforce a lien on certain pumping 
engines for the purchase price thereof. Decree for complainants. 48 
Fed.Sep.879. Défendants appeal. Afflrmed. 

Statement byWAUES, District Judge. • 

Thiswaià ai suit in equity, brought in the United States ciricuit court for the 
easterri district of PennaylVanià by tbe Holl^ Mantifacturing Company, a corpo- 
ration orgatiized ander the laws of the state of New York, and a citizen of that 
State, agaii)»t tb.e JJew Chester Water Company and the South Chester Water 
Company, corporations ofganized under the laws of the âtate of Pennsylvania, 
and citizetis^of isaid state; William G. Hopper and Harry.S. Hopper, citizens of 
the state of Pennsylvania, trading under the name of William G. Hopper & Co.; 
William Buckoelli a citizen of the state of Pennsylvania; Ricljard Wood, George 
Wood, Waltef Wood, and StUart Wood, cîtizëns of the State of Pennsylvania, 
trading under the firm name of R. D. Wood & Co. ; and the Bienville Water Sup- 
ply Company, a corporation existing under the laws of the state of Alabama, and 
a citizen thereof. 

The bill. «s originally flied, allèges that on March 31, 1887, the New Chester 
Water Company made a contraét with Samuel R. Bullock and William 8. Mercer, 
citizens of the state of New York, doing business under the name of Samuel R 
Bullock '& Co., by which Bullock & Co. agreed to construct and equip, at their 
own proper cost and expense, a System of waterworks at or near Chester, Pa., in 
tbe manner and according to the plans and spécifications prepared by the cbief 
engineer pf the water company; the said works to be completed and ready for 
occupation on or before thé lat day of January, 1888. Bullock & Co. also agreed 
to furnisj» at their own expense ail lands necessary for the location of engine and 
boiier hçu^e ap(J réservoir site. On thecpmpletion of the works the water com- 
pany was to cause an inspection and test of the same, to satisfy it that the said 
Works were ponstructed and equipped in accoi-dance with the terms of the con- 
tract. Bulipck & Ço. covenanted to transfer and deliver tbe said waterworks 
and other property to the New Chester Water Company free from and unincum- 
bered by any. liens for the lj,eneflt of laborers. ipecbariics, pr material men. In 
Con8iderfttion<)f the exécution and performance of the contract by Bullock &Co., 
the water cpBipany was to pay that flrm $500,000 in flrst mortgage 6 percent, 
bonds of tbe water cornpany, secured by a flrst inortgage on ail the property and 
franchisesqftbe water companV, as authorized by resolutions ofits stockholders 
and board qf diréctors. and ll'.OOO shares of its common capital stock at a par 
value of |50,èach. The bonds and stock were ail delivered' to BiiUock ■ft Co. to 
enable them to prôceed With and to procure the construction and completion of 
the water supply System, and to be used f6r that purpose, and to the pàyment of 
the said Bullock & Co. therefpf when çornpleted. That, for thé purpoae of car- 
rying but tiêir contract With the water company, Bullock & Co., on August 3, 
1887, made a contract with the Holly Manufacturing Company to set up in work- 
ing order al, the pumping station in Chestèi'.' Pa. , two pumping engines, for which 
, Bullock & C,(): were to pay to the HoUy Manufacturing Company the sum of $50,- 
000 in six Speçifled installments until the whole amount of tbe purchase money 
pf the said ç^ngiees and connections should be fuUy paid tothe Holly Manufactur- 
ing Company, That the Holly Manufacturing Company constructed and erected 
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the engines in accordance with the contract, and received from Bullook & Co.* 
18,333.33 on account; and there remains due and o\7ing to the complainant the 
8um of $41,667, with interest from August 11, 1888. That Bullock & Ce, after 
making the contract of August 3, 1887, with the Holly Manufacturing Company, 
for the purpose of raising money to carry on the construction of the water works, 
pledged the bonds and shares of the water company to William G. Hopper & Co. 
to secure the priée of materials and money to be supplied for the completion of 
the said waterworks. 

The bill averred, in substance, the facts above slated, and prayed a decree es- 
tablishing a lien in f avor of the Holly Manufacturing Company, free and superior 
to any and ail liens and claims of any other parties upon thé said pumping en- 
gines; and, furtber, that the défendants in Ihis cause may be decreed to pay to 
the Holly Manufacturing Company the amount ascertained to be due for said 
pumps at a short day; and that, in default thereof, the défendants be absolutely 
foreclosed of ail right in equity of rédemption in the same. 

To the bill as originally filed the défendants demurred upon the ground of the 
nonjoinder as parties in the cause of Samuel R. Bullock and William 8. Mercer, 
trading as Samuel R. Bullock & Co., whereupon the said Samuel R. Bullock & 
Co. were brought upon the recor(} by an amendment which set forth they joined 
as parties plaintifl, "not as seeking any spécial or distinct relief in the premisea 
in this prooeeding, but in afiirmance of the rights of their coplaintifl, the Holly 
Manufacturing Company, and in order to invest the court with full jurisdictiôn 
in the premises, so that a complète decree, protecting the rights of ail parties, 
can be made. " Thereupon the défendants answered, intér alia, suggesting that 
the principal controversy in the cause wasbetween the complainant the Holly 
Manufacturing Company and Bullock & Co., ail of whom were citizens of the 
State of New York, and that, therefore, the court wàa w'ithout jurisdictiôn in the 
premises. 

At the hearing upon the bill, answer, and proofs, the following facts appeared: 

In the year 1885 charters of incorporation were obtained for four water com- 
panies, nâmely, the New Chester Water Company, the South Chestef Water Com- 
pany, the Penn Water Company, and the Upland Water Company, formed for 
the purpose of furnishing water for public and domestic use to the city of Ches- 
ter and adjacent boroughs in Delaware connty, Pa. On DecemberO, 1888, before 
any work was donc by them, a written agreement was entered into between the 
four named companies in their corporate capacity, ail the stockholders thereof 
individually, and Samuel R. Bullock & Co., a firm of waterworks contractors. 
The leading purpose of the parties to this agreement is expressed in the follow- 
ing clause of the preamble: 

"And whereas. the stockholders are désirons of selling their said shares of cap- 
ital stock, and of transferring and surrendering the absolute control of the water 
companies, and thevendees (Bullock & Company) are désirons of purchasing and 
acquiring the same, accordingly the stockholders tbereby agreed to transfer ail 
the stock of said companies to Samuel R. Bullock & Company, and to deliver to 
them ail the charters, certificates of organization, books, papers, deeds, maps, 
plans, estimâtes, stock certificate books, transfer books, minute books, receipts, 
accounts, contracts, the corporate seals, and ail other property of any and every 
description, kind, or nature belonging to the water companies, or any of them; 
and, in considération thereof, Bullock & Company agreed to enter into a con- 
tract with the water companies, on terms to be arranged, for the construction 
and equipment of a System of waterworks for furnishing water to the places which 
the companies were authorized to supply. " 

The stockholders having complied with their part of this agreement, tiie follow- 
ing transactions took place and conlracts were entered into, ail on March 31, 1887; 
Resolutions were adopted by the stockholders of the Penn Water Company and 
Upland Water Company to sell and convey the franchises and property of those 
companies to the South Chester Water Company, and such written transfers were 
executed. Resolutions were adopted by the stockholders of the South Chester 
Water Company to increase its capital stock from $1,000 to $600,000, and toissu© 
its bonds for $300,000, to be secured by a mortgage upon its franchises and prop- 
erty. Resolutions were adopted by the stockholders of the New Chester Com- 
pany to increase its capital stock from $.500,000 to $1,000,000, to issue its bonds 
for $500,000, to be secured by a mortgage upon its franchises and property. and 
that the company guaranty the said bonds of the South Chester Water Company. 
The New Chester Water Company and the South Chester Water Company en- 
tered into an agreement which, inter alia, provided that the former company, by 
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itl»Àa«pi|lnet7V:,#nd from its, reaeryojrsidWoald supply water through the pipes of 
tbe lati^t^r: tcompASy to its térritory.;; And, flnally, a contract in writing was en- 
teT«dviDt>^)b«tween:$amuejl R. Bullpck&Co. and the New CheatçrWater Com- 
pany,, whérêby the former agreed tp provide the necessaryJand for au engine 
and' bp0iBT bouse and a resçrvoir site, ami to f urniah ail material andiabor for and 
to con^truct ^nd.equipwftterworfesftt Ohester, to be acoepted by the water Com- 
pany after oompletioa aijd satisfactoriy inspection and test, for the considération 
to the contractors of |500,000 in the mortgage bonds of the water corapany and 
17,000 shares of ita capital stock of the par;vaiue of $50 each. Atrthatdate, March 
SI, 1887, the stockholders of the New Cbester Water Company and the niiraber of 
their respective shares were as foUows::: Samuel R. Bullock'& Co., 9,995 shares; 
J. L. Forwood, 1 share; W, H. Miller, 1 skare; B. F. Fuller, 1 share; ElUsMorrison, 
1 Btaare; (Charles M, Berri^n, 1 share. Each of the last-named flve persons then 
beld; ope; share of stock in eaçh of the o^her named water companiea, Bullock & 
Co. holding the rest of tbe stock therepf, The proofs fully warrant the conclu- 
sioij thatjtfiese holdings of stpck by Fqrwood, Miller, Fuller, Morrison, and Ber- 
rian w^re nominal and fornial, merely togive a légal status to the organization. 
Thèse fi^^ persons constituted: the board of directors of the New Chester Water 
Company, Forwoodbeing, président, and Miller secretary. Fuller was chief en- 
gineçr ofthe cqmpany, and an employeof Buliofek &Co, Berrian was the attor- 
ney of th» cpmpany, and priTftte counsel of Mr. Bullock. AU thèse flve directors 
were Gooxplet^ly under the cpntrol and4>rection of Samuel R. Bullock <& Co. Emil 
Woltman. the.treasurer of the company, was the confldential clerk of that firm. 
Samaeli::B>;^qlloçk testiJBed; "An arrangement was perfected, whereby the per- 
sonnel ofilh^lirew Chester Water Company was subordinated to the management, 
direciioHi jnd control of my firm, bttaed upon the idea that we would carry out 
the oibjeçiiBfpr wbicb tbatcompany wasincorporated. " At the dates of several 
transactions to which référence is about to be made, and from March 21. 1887, 
continuou9ly4own: untll NQyeniber, ISSS.iSamuel R. Bullock & Co. had "the ab- 
solute cbntrpl":,pf, the New : Chester Water Company, and the organization of 
that cpmpany iWia» wbolly undRr the managetiaent and practically in the hands of 
tbat firm. . Thedir^ctorBacquiesced in whatever that flrmdid, and practically 
were but its, agents, 

On Aprill, 1887, tbe New Cbester Water Company executed a mortgage of its 
franchises andpjioperty, then pwned or thereaf1»er to be acquired, to tbe Farmers' 
Loan & Trujt;iÇiOinpany, a corporation of tbe state of New York, to secure pay- 
mentof $500,000 of. its bonds, payable to Samuel R. Bullock & Co. or bearer, and 
thç South Gbsster Water Conipany executed a; like mortgage to tbe same trustée, 
to secure like bonds to the amount of $300,000. On May 31, 1887, an agreement 
in writing was eaatered intobetween tbe Soutb Ward Waterworks, a corporation, 
the city of Cbester,, and thei New Chester Water Company, whereby, for a con- 
sidération mentioned, and moving from tbe Jaist-named company, the first-named 
corporation «greed to sell, transfer, and convey ail its property, real and personal, 
to the New Chester Water Company. On June 13, 1887, a contract in writing 
was made between WilUftro.G. Hopper &,Co. and Samuel R. Bullock & Co., 
whereby, for aspecifled considération, the formed agreed to furnish to the latter 
advances of money upon thebonds of the New Chester Water Company, as earned 
by and delivered to Bullock & Co., and the notes of that firm, witb a deposit as f ur- 
ther collatéral security of ail the stock of the New Cbester Water Company and 
tbe property of the Soutb Ward Waterworks. On July 7, 1887, Hopper & Co. 
made a spécial advance of about $300,000 to Bullock & Co.,to en able them to 
consummate the purchase of tbe South Ward Waterworks, and as security tbere- 
for Bullock & Co. deliveredito Hopper & Go. tbe above-mentioned $300,000 of 
bonds of tbe South Cbester Water Company. In pursuance of a written aulhor- 
ity signed "J. LrFprwood; Président," and "W. H. Miller, Secretary," the real 
estate of tbe Sputh Ward Waterworks, by the deed of that corporation, dated and 
executed July 7^ 1887, was eonyeyed to Samuel R. Bullock in fee. On ,Tuly 13, 
1887, Samuel R. Bullock, bydeed of that date, conveyed tbe said real estate to 
H-:8. Hopper,. iyehp, on July39'; 1887, executed and gave to Bullock an instrument 
in writing setitingilprtb that the conveyance to him was made as security for ad- 
vances made^and to be made by Hopper & Coi to Bullock & Co. AH the advances 
which Hoppee À Go, e ver made under their contract of June 13. 1887, were made 
prior to September, 1887. On August 3, 1887, Samuel R. Bullock & Co. and thfr 
HoUy Manafacturiug Company^ a corporation of the state of New York, entered 
into a written contract, whereby the latter agreed to manufacture two pumping 
engines of gpecifled capacity, and set up tbe same at tbe city of Chester, for tha 
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8um of $50,000; payable $8,333.33 on each eagine when delivered in Chester, and 
the like 8um on each engine when it has been properly run 80 days, and the like 
8um oh each engine 30 days thereàtter. The contract contains the following 
clause: 

"When said engines and connections are completed and ready for service, and 
on notice thereof to the party of the flrst part (Bullock & Co.) to that efEect. the 
same shall be subjected to a fair trial of their capacity and efflciency for not ex- 
ceeding twenty-four hours, and on the successful testing thereof the liability of 
the party of the second part (Holly Company) hereunder shall cease and déter- 
mine, but it is expressly understood and agreed that the party of the second part 
shall hâve a lien on ail of said engines and connections, and the party of the sec- 
ond part may remain in and hâve fuU possession thereof until the vyholé amount 
of the purchase price of said engines and connections shall hâve been fully paid 
to the party of the second part or its assignée. " 

One payment only, namely, the sum of $8,383. 33. was made to the Holly Com- 
pany und'er its contract, and at the date of the bringing of this suit the balance, 
or sum of $41,667, was due that company on said engines. 

On October 26, 1887, atripartite agreementwas entered into between Samuel R. 
Bullock & Co., R. D. Wood & Co., and William G. Hopper & Ce, whereby, atter 
reciting contracta between Bullock & Co. and Hopper & Co. for advances by the 
latter to the former upon a pledge of bonds and stocks of water companies, and 
assignme'nts by Bullock & Co. to Wood & Co. of the bonds and stock so pledged 
as collatéral security for materials that they had furnishèd, and contracts be-, 
tween Bullock & Co. and Wood & Co., by which the latter had undertaken to 
complète waterworks at Chester, Greencastle. and Mobile, and the représentation 
by Bullock & Co. that $200,000 would enable them to complète those works, 
"William G. Hopper & Co. agreed to advance to Bullock & Co. $300,000, the same 
to be applied by Wood & Co. to the completion of the waterworks at the three 
named places in certain specifled proportions, Wood & Co. to présent to Hopper i 
& Co. the detailed applications by Bullock & Co. for money as needed, and Hop-^ 
per & Co. thereupon to furnish such amounts (within the limit stated) to Wood 
& Co., who should give their checks for the same to Bullock & Co., who should 
disburse the moneys for the purposes aforesaid-, and, in considération of this ad-i 
vance by Hopper & Co., Wood & Co. agreed to procure the completion of the 
waterworks at the three named places, clear of ail liens ahead of the securities 
held by William G. Hopper & Co. " Under this agreement Hopper & Co. ad- 
vanced the $200,000, which was ail applied to the waterworks at the three named 
places, but not in the proportions mentioned in the contract. The specifled 
amount applicable to the works at Chester was $129.800, whereas the sum actually 
applied was $61,000 only. But the représentation by Bullock & Co. that $200,- 
000 would sufflce to complète the works at the three places proved to be incorrect, 
for, besides the money so advanced by Hopper cfe Co., Wood & Co., in the com- 
pletion of thèse works, used $105,000 of their own money, and even then the 
balance of $41,667 due the Holly Company on the pumping engines at Chester 
was left unpaid, and also $25,000 due that company on engines at Mobile. AU 
the advances by Hopper & Co. under the tripartite agreement were made before 
the latter part of January, 1888, except a trifling sum, which was paid shortly 
afterwards. 

In October, 1887, the Holly Company shipped one of the pumping engines to 
Chester, and in February, 1888, the other. Each was consigned to that company 
itself, and its agents at Chester received the engines, and proceeded, at its ex- 
pense, to put them in place. They were set on the top of masonry foundations, 
and were attached thereto by a number of two-inch iron bolts. They could not 
be operated or tested otherwise. The engines stand in a brick building erected 
on land which the SOuth Ward Waterworks Company agreed to sell and convey 
to the New Chester Water Company, but actually conveyed to Samuel R. Bullock, 
who conveyed the same to H. S. Hopper for the purpose set forth in the paper 
esecuted by the latter, as already mentioned. Kach engine weighs from iibout 
70 to 80 tons, but they can easily be disconnected from tlie foundations on which 
they rest without disturbing the foundations, and can readily be taken apart and 
through the door of the engine house without injury to the building. When the 
first engine was shipped to Chester, John Lockman, by order of the Holly Com- 
pany, and as its agent, went there to superintend the érection of the engines, and 
to take charge and control thereof. This he did, remaining constantly in charge. 
The work of setting them up and ready for service was not completed until some 
time in July, 1888, but for the delay the Holly Company was not responsible. 
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From tbe^ime tbe flrst engine was got in working order Lockman acted asengi- 
iieer,.an(] b^has maintained tbe exclusive charge and custpdy of both engines. fie 
bas eai^ripd « key to tbe buildpg- His wagss bave ail been paid by tbe Holly 
Company, and be bas acted tbrougbout as its agent. No formai test of tbe pump- 
ing çapacityof;the engines,' as provldcd by the~^contract, was ever made; nor was 
tbere any for:iQal acceptance of them by any one. Wben ready. they were set to 
work pumping water into tbe rejservoir, and bave continued to do so under Lock- 
man's cçntrpL It is sbown that explicit instruction waagiven by tbe Holly Com- 
pany tp Lockman to bold possession of tbe engines for that.company, but tbe 
exact date Ibereof does not appear. Lockman States that it was given about mid- 
summer,; 1888. Samuel R. Bullock, referring to conversations ne bad witb tbe 
offlcer» or, représentatives of tbe Holly Company, testifled tbus: "They told me 
tb»t tbey proposed to bave Lockman remain tbere as tbeir représentative in 
charge of tbe pumps, but they didn't want to interfère witb tbe opérations of the 
Company, «obe could act as engineer and run the pumps rightalong;" and Mr. 
Bullpcte fflrthpr testifled that be çonsented to Lockman's reinaining in possession 
and charge, as desired by the Holly Company. Tbe bill in this case was flled 
September 19, 1888. wbile Lockman was still in control of tbe pumping engines. 
In November, 1888, Bullock & Co. assigned tbeir entire remaining interest in tbe 
bonds and stock of tbe New Cbester Water Company tp Wood & Co., and at tho 
same time d«l;ivored to them repignations of the olficera of tbe watçr company. 
Thereuppn neW;OjScers were oleçted, and the water company tben topk the actual 
possession of tbp, Works, but Lockman's control of the engines continued. 

Hopper & Co.r and Wood & Co. togetber bold substantiallv tbe entire mortgage 
bond issue of $500,000 of the New Chester Water Company: 16 bonds of $1,000 
eaob are beld by Ûyer & Black, under a pledge made in July, 1887, but only to 
indemnify them against a claim''vhicb tbe water company itselfmay bave against 
tbem as sureties,for Bullock & Co., toucbing a lien or $15,000 wbich they were to 
remove. AU the bonds and stock of the New Chester Water Company wbich 
Bullock & Cp, lîfere to reçoive under tbeir construction contract bad been deliv- 
ered to tbem probable before the flrst pumping engine reacbed Chester, and cer- 
tainly before its ççection be^^n. On Marcb 31, 1890, Samuel R. Bullock and wife 
executed and deliyçred to therN^ew Chester Water Company a deed of conveyance 
of the land uppn which tbe engine bouse and pumping engines stand. 

Upon tbis Unding of facts by the court, a decree was entered on the 12tb of 
October, 1891, djsmissing the bill as to R. D. Wood & Co. so far as it sought to 
establish an indiyjdual liability against that flrm, and sustaining the lien of the 
Holly Manufacturlng Company upon tbo pumping engines; fixing tbe balance of 
tbe purcbase money due upon the said engines and remaining unpaid at the sum 
of $41,667, witb interest therepn from tbe lltb day of August, 1888; and further 
ordering that, unless tbe défendants, or gome of them, sball, on or before tbe 33d 
day of November next, pay to tbe plaintifïs tbe amounts found due tbem, tben 
thé said engineip and tbeir appliances, etc., to be sold at public sale on at least 
three weeks' notice, etc. ; whereupon the défendants the New Chester Water Com- 
pany and D. B. Wood & Co. prayed an appeal to tbis court, and tbrough tbeir 
counsel bave filed the foUowing assignments of error: 

. Flrst. The learned court erred in holding that "upon the whole case, tben, we 
are of tbe opinion that tbe contractual lien of the Holly Manufacturlng Company 
upon the pumping engines hère in question is valid and binding, and is enforce- 
able in tbis suit. " 

Second. Tbe learned court erred in holding that Samuel R. Bullock and Wil- 
liam S. Mercer, trading as Samuel R. Bullock & Co., were not necessary parties 
défendant to the cause. 

Tbird. Tbe learned court e'yred in holding: "So far as tbe bill seeks to enforce 
tbe Holly Company's lien, it is manifest that tbere is no dispute between tbe com- 
pany and Bullock & Co. Samuel R. Bullock, indeed, was one of the principal 
witnesses in the case on behalf of the Holly Company to establisb its lien, and 
hence a decree in its favor would conclude him and bis flrm. if tbere was any 
open question on that subjeot aflecting them. But tbere is no such open ques- 
tion, Tbe Holly Company is not seeking any relief, and needs no decree against 
Bullock & Co, It is urged, indeed, that that company is proceeding as for a f ore- 
closure witbout making ils (Jeutbr, who istbe owner of tlie property, a party de- 
fendant; but this is a mistaken view. Tbe ownership of tbe eniiines is not in. 
Bullock & Co., and, in trnth, was never intended to be in them, for in tbe pur- 
cbase they acted in the Interest and behalf of tbe New Chester Water Company. 
But there caa be no longer any prêteuse of ownership in Bullock & Co., for Sam- 
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iiel.H.' Bullock, by hisdeed, has convëyed the title to the real estate to tbe wa- 
ter'company. It is laid down in Jones on Mortgages (volume 2, g 1404) that in 
an équitable suit forforeclosure the mprtgagor, after he bas convëyed the Whole 
of the premises mbrtgaged, is riot a riecessary party to the suit. Moreover, Bul- 
lock & Co. bave assigned ail their interest in tbe bonds and stock of the water 
Company to Wood & Go.; therefore tbey bave no longer any interest, near orre- 
mote. in tbis particular controversy. Tbey are altogether formai parties, whose 
présence does not oust thé jurisdiction Of the court, coming witbln the rule laid 
down in Wormley v, Wormley, 8 Wheat. 451, where the applied test was wbether 
a decree was sought against the party. Hère the Holly Company seeks to enforce 
a charge in rem, and Bullock & Co. hâve neither title to nor interest in tbe 
tbing. " 

Fourth. The learned court erred in holding that the Farmers' Loan & Trust 
Company wàs not a necessary party défendant to the cause. 

Pifth. "The learned court erred in saying to the objection that the Farmers' 
Loan & Trust Company is not joined as a défendant in this suit: "It is sufflcient 
to say that, as substantially the whole body of bondholders is before the court, 
the présence of their trustée is wholly unnecessary. Moreover, the enforcement 
of the Holly Company's spécifie lien does not involve the validity of the trust 
mortgage. nor affect its standing as respects the principal mortgaged thing, the 
controversy relating to a mère incjdental matter. Again, as the joinder of the 
trust company might oust the jurisdiction of the court, the omission to make it 
a party défendant is f uUy warranted by equity rule 47. " 

Sixth. The learned court erred iu holding: "But, in truth, with respect to 
this transaction, the distinction between Bullock & Co. and the water company 
is purely formai and flctitious. Bullock & Co. were tbe water company in every- 
thing but name. Tbey really held the entire capital stock. Kow, no court has 
ever yet decided that an incorporated company in this artiflcial capacity can be 
deemed to be ignorant of a matter aflecting the company wbich is known to 
every individual stockholder. In our judgment. to treat the water company as a 
bona flde purchaser or possessor of the èngines without notice of tlie contractual 
lien of the Holly Company would be uflreasonable and unjust. The water com- 
pany cannot honestly retain tbe engines without paying the balance of the pur- 
chase price. " 

Seventb. The learned court erred in holding that the contractual lien of the 
Holly Manufacturing Company was effective after the pumping engines had been 
delivered and put into opération upon the property of another. 

Eighth. The learned court erred in holding that the lien of tbe mortgage made 
by the New Chester Water Company to the Farmers' Loan & Trust Company of 
New York, dated April 1, 1887, did not attach to the pumping engines when tbey 
were placed upon the mortgaged premises. 

Ivinth. The learned court erred in directing a sale of the pumping engines 
upon which complainant asserted a lien without the prior entry of a décrie in 
personam against Samuel R. Bullock & Co., who, by the undisputed évidence in 
tbe cause, were primarily liable to the Holly Manufacturing Company for the 
debt, to secure payment of which the sale is ordered. 

Eichard C. Dale and Samuel Dickson, for E. D. "Wood & Co., appel- 
lants. 

William Ward, for the New Chester Water Co., appellant. 

Eowland Evans, E. L. Ashhnrst, and L. F. & G. W. Bowen, for ap- 
pellees. 

Before DALLAS, Circuit Judge, and WALES and GEEEN, District 
Judges. 

WALES, District Judge, (after stating the facts.) 

ON THE QUESTION OF JURISDICTION. 

If Bullock & Co. had been made parties défendant, as suggested by 
the demurrer to the bill, the jurisdiction of the circuit court would 
hâve been ousted, because the individual members of that flrm were 
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citîzeaâ of the same state vdth tHe Holly Company. But, as there 
^a^;3|6(^,«it);j^ or mattier ùf contrôTefsy fèxisting between the Holly 
Compluiy aaid Bulloçk «Si CSOjr tl^ëre w^i'io; necessity for making the 
ârm ^defeMaùts, and they were thereiforé Diade CQplaintiffs only for 
the Jnii*|t|^, as stated ûl the'*^ the bill, of investing "the 

court T?)^fpU jtiHsdictioii of the prémices, so that a complète decree 
proteeite^ tke lights of aU parties can oe made." The flrm had di- 
Testéd'thteHlBelVéB of ail intèrest in the bonds and stock of the water 
compàniës by théir assigimients to Wood & Co. and to Perrott, and 
on iMajrch 30, 1890, Samuel E. Bullpck and wife had conveyed to the 
New Chester Water Company the land upon which the engine house 
and ptiB|^g en^ne Btatld. , In addition to this, the amount due by 
BuUoçk « Ço. to the Holly; Ooimpany had been reduced to a judgment 
by confession, so that there was no dispute about the indebtedness of 
thefirm! Itô theit coplaintiff. Under thèse circumstances, it is évident 
that i^'^pjek & Co. ar6 PO lûore than nominal parties. No relief is 
soughiiagainst them, the çbject of the bill being to enfofce thè corn 
piaulants' lien in rem; and the rule is weU settled that the assigner 
of a D(t<)rtgagié, who has parted with his intèrest in the mortgaged 
preinise!8,,i8 noii a necessa^y party to a foreclosure bill. 2 Jones, 
Mortgi § 1404 Under the rule laid down in Wormley v. Wormley, 8 
Wheat. 451, it Would seem 1i):at Bullock & Co. might haVe been joined 
as défendants ^yithout depriving the court below of jurisdiction. In 
that case Wormley was made one of the défendants to the suit, and 
his wife and minor chUdren were plaintiffs, so that ail the parties on 
each side of the cause wete not citizens of différent states; but the 
court held that Wormley was but a nominal défendant^ joined for the 
sake of confonnity in the bill, against whom no decree was sought. 
He voluntarily appeared^ though perhaps he could not hâve been com- 
pelled so to do, and the court would not suffer its jurisdiction to be 
ousted by the mère joinder or nonjoinder of formai parties, butrather 
proceed without them, and décide upon the merits of the case between 
the parties W'hb had the féal interests before it, whenever it could be 
done withouti préjudice to the rights of others. In Kerr v. Watts, 6 
Wheat. 559, the court, in describing the necessary parties in eqiiity, 
said: **No one need be made a party complainant in whom there ex- 
ists no inteiçst, and no one a party défendant from whom nothing is 
demanded." The pumping engines had never been delivered to or ac- 
cepted by; Bullock & Co., and no ownership had been vested in, 
daimed, or exerçised by that flrm. The engines were intended to be, 
when paid for, the property of the New Chester Water Company. 

The objection that the Farmers' Loan & Trust Company was not 
joined as à défendant iS: perhaps still less tenable. That company 
was the trustée of the bondholders, but, as substantially ail of the lat- 
ter were before the court, the appearance of their trustée was not 
necessary. The enforoement of the complainants' lien on the engines 
wiU not affect the validity of the trust mortgage which attaches to 
the land, and not necessartly to the personal property which may be 
found thereon. But, if there was âny doubt as to the necessity of 
making the trust company a party défendant, it would be removed by 
the application of equity rule 47, which provides that "in ail cases 
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wh.ere it sliall appear to tiie court that persons who inight otherwîsè 
be deemed necessary or proper parties to the suit caniiot be made par- 
ties by reason of their being out'of the jurisdiction of tke court, or 
incapable otherwise of being made parties, or becaùse tbeir joinder 
would oust the jurisdiction of the court as to the parties before the 
court, the court may, in their discrétion, proceed in the cause without 
making such persons parties; and in such cases the decree shall be 
without préjudice to the rights of absent parties." This rule is declar- 
atory of the previous décisions of the suprême court on the subject. 
The gênerai rule as to parties lii chancery is that persons falling 
within the définition of "necessary parties" must be brought in for the 
purpose of putting an end to the whole controTersy, or the bill will be 
dismissed; but in the fédéral courts this rule has been relaxed, resuit- 
ing from two causes: First> the limitation imposed upon the jurisdic- 
tion of thèse courts by the citizenship of the parties; and, secondly, 
their inability to bring in parties, out of their jurisdiction, by publica- 
tion. Notwithstanding this rule, a circuit court can make no decree 
affecting the rights of an absent person, and ail persons whose inter- 
ests would be dtrectly aflEected by the decree are indispensable parties. 
Chadboume v. Coe, 51 Fed. Kep. 481. But the Farmers' Loan & Trust 
Company does not belong to this category. 

ON THE QUESTION OF LIEN. 

The counsel for the appellants rely on their ignorance of the con- 
tract between the HoUy Company and Bullock & Ce. by which. a lien 
on the engines was reserred. The évidence shows that, to whatever 
estent the other parties défendant may hâve been ignorant of the lien, 
the New Chester Water Company must hâve had knowledge of the 
contents of the contract of August 3, 1887, for, prior to that date this 
company had become virtuaUy identical with Bullock & Co., and was 
subject to the control and management of that flrm for aU practical 
purposes. The offtcers and directors of the water company were the 
ajgents and servants of Bullock & Co., and some of the directors had 
Personal knowledge of the terms of the contract. From the time 
when the engines were delivered at Chester, consigned to the Holly 
Company, they remained in the exclusive possession of that company, 
through its agent, John Lockman, whose wages were paid by the com- 
pany, and who was instructed to retaùi possession of the property. 
Thèse facts were open to the observation, and must hâve corne to the 
knowledge, of the water company. The précise date when Hopper & 
Co. and E. D. Wood & Co. flrst acquired knowledge of the lien is a 
matter of dispute, but it sulficiently appears that they had intimate 
business relations with BuUock & Co. in référence to the loans of large 
sums of money to be applied to the construction of the waterwôrks at 
Chester; and the tripartite agreement of October 26, 1887, between 
the three flrms, provided that thèse waterwôrks should be completed 
clear of ail liens prior to the securities held by Hopper & Co. Samuel 
B. Bullock testified that he gave to Hopper & Co. and to R. D. Wood 
& Co. typewritten copies of the contract of August 3, 1887, of which 
the latter say they hâve no recollection, but the probabUities are 
strongly in favor of the truth of Bullock's statement. Apart from 
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thfe, tkére is nothing in the history of thèse transactions xTom which 
it can be inferred that either Hopper & C!o. or Wood & Co. advanced 
money or gare crédit to Bullock & Oo. on the faith of the engines, or 
under the belief that they would constitute a part of the real property 
of the water company. 

But it is contended that it would be against the policy of the law 
to ehforce the lien against an intégral part of the property of a public 
corporation, and iu support of tMs proposition référence is made to 
the case of Foster v. Fowler, 60 Pa. St. 27, in which the court decided 
that the buildings, etc., of such a corporation, necessary for carrying 
on its opérations, are not sûbject to a mechanic's lien. In that case 
the plaintifE attempted to enforce a statutory mechanic's lien, which, 
if effectuai at ail, covered not only the nmchinery and building con- 
taining it, but also the entire premises on which they stood. Hère the 
Holly Company claims a contractual lien on a spécifie pièce of prop- 
erty, which, in fact, had not been delivered to or accepted by the wa- 
ter Company hefore the flling of the bUl, September 19, 1888, and 
which up to that time had not become a part of the real estate. The 
Holly Company had not parted with its possession of the engines 
which had been placed on foundations for trial, to test their ca- 
pacity and efBciency, and, had they proved to be defective, would bave 
been removed and thrown back on the vendor's hands. By attaching 
the engines to the foundations the Holly Company did not intend to 
waive their lien, which thèy continuai to maintain by actual posses- 
sion of thé property. The sale to Bullock & Co. Was not an absolute 
one, thé lien was not a secret one, aiid up to the flling of the bill pos- 
session in fact; of the property had not passed to the water company. 

It is conceded that the validity of the lien dépends on the laws of 
Pennsylvanià, and an examination of the judicial décisions of that 
statewill put at rest any doubt that may be entertained on this sub- 
Ject; Thèse décisions hold that the intention of the parties to the 
contraet is the main thing to be considered in deciding whether they 
ineant to give the vendor a. lien on the property sold. Thus, in Shell 
V. Haywood, 16 Pa. St. 523, whère manufacturera had flxed parts of 
maohinery in a building attached tô a mill, the owner of the latter, 
beiîoming enlbarrassed, agreed that the boilers and the machinery 
attached or to be attached to them were tlie property of the manu- 
factm^rs, w^ho were to be left to their légal remedy for the materiala 
already fumished, or to the removal.of the same at their option; 
and the court held that, as the parties had agreed that the property 
sold to the mUl owner should be considered as personal property, it 
was immâterial whether or not, or in what manner, it was attached 
to the realty. In HiU t. Sewald, 53 Pa. St. 271, the court said that 
it was not the physical character of the connection with the realty 
which constitutes the criterion of annexation, but the intention to 
annex, whether rightfully or wrongfully, is the true légal criterion. 
In Vail V. Weaver, 132 Pa. St. 363, 19 Atl. Eep. 138, it was decided 
that the engine, machinery, and appliances of an electric light plant 
do not pass, with the real estate upon which it is operated, to the 
purchaser of the realty, àt a sale under a mortgage judgment, unless 
it was the intention to make the plant a part of the realty when it 
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was erected. If, therefore, under the law of Pennsylvania, as de- 
clared by its highest judicial tribunal, the intention of the contract- 
ing parties is the standard by wMch the character of boilers, en- 
gines, and their appliances which may be placed upon the premises 
of another, îb to be judged, it will not be necessary in the présent 
case to pursue the inquiry as to whether or not a mortgage of the 
premises will cover after-acquired property; for we hâve only to 
discover what was the intention of the parties to the contract of 
August 3, 1887, to ascertain whether the pumping engines manu- 
factured by the Holly Company were to be considered as personalty 
or realty. In Vail v. Wearer, supra, the court emphasized its con- 
clusion by saying, "No matter what the law formerly may bave 
been," mère physical attachment with the realty is no longer a cri- 
terion of annexation, but the latter dépends on the intention of the 
parties; citing Hill v. Sewald, supra; Seeger v. Pettit, 77 Pa. St. 
437; Morris's Appeal, 88 Pa. St 368. 

It is admitted by counsel for the api)ellants that, while the engines 
remained detached and separable from the real estate, the Holly 
Company was entitled to its lien, but it is claimed that when they 
were incorporated into the real estate the rights of the défendants, 
as mortgage creditors and bondholders, attached, and the lien was 
lost. If, however, this question is to be determined by the law of 
Pennsylvania, as aimounced in the cases just cited, then the inten- 
tion of the parties to the contract of August 3, 1887, must prevaU. 
What the ptaotion was is to be gathered from the terms of the con- 
tract, and the parties to it could not hâve used plaluer language than 
they did ito express their iinderstanding of the conditions on wMch 
the engines were to be made and placed in position, namely: "It is 
expressly understood and agreed thàt the party of the second part 
(the Holly Company) shall hâve a lien on ail of said engines and 
coimectiops, and the party of the second part may remain in and 
hâve full possession thereof until the whole amount of the purchase 
price of said engines and connections shall hâve been fuUy paid to 
the party of the second part or its assigns." fhe parties did not 
Intend an absolute sale of the property. The sale was not to be per- 
fected imtU the property had been paid for, and to secure the pay- 
ment of the price the vendor was to retain possession untU this con- 
dition had been complied with. Rétention of possession under such 
circumstances is inconsistent with an absolute sale. Hineman v. 
Matthews, 138 Pa. St. 204, 20 Atl. Kep. 843. The words used by the 
contracting parties must be taken in their ordinary sensé, and there 
is no rule of construction which admits of any other meaning being 
given to them than that the sale was made subject to the payment 
of the price agreed on; and this interprétation is conflrmed by the 
action of the Holly Company in holding on to the possession of the 
engines, and by the proof that there had been no delivery of the 
property to BuUock & Co. or to the water company, or of acceptance 
by either of the latter. 

As to the gênerai rule of law, uncontroUed by local statutes. gov- 
erning conditional sales, the opinion of the suprême court o* the 
United States, in Harkness v, Eussell, 118 U. S. 663, 7 Sup. Ct Hep. 
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5lj contàiiis^aiiji eîaborate discussion of tlie wliole sufeiect, with a'frdl 
reviëW jif ' '|;îïe ^djudged (iaS^s ^Ôtji in England ànd in the courts of 
our bwi'éqitttry: and thô 'décision of the cotift was that, botii on 
priliëijplïé ^M àtitnority, a cpi^ditî^nal sale oî pei^oûal prôperty, even 
wliëre' it''li4s ieén acconipàniéd 1()y delivery, is Vaîid botli as against 
thé Jpartiéa atfd third perSbiis; and the court étâted the gênerai 
rùlé, as èëtabl^àlied by orèr^ïièlniing authority, td be "that, in thé 
absence of fràtiid, a ConditioiiîÙ sale is good aiid vâlid as well against 
third pei^HiiS ^ against the parties to the transa*ition." 

The présent case dôès n0t fâll within the clàss of cases clted 
by appelants' èoilnsel, in wMçh ,it has beén hâd that the rails and 
bridges of è^ râilroad, of nefcessity, become a permanent part of the 
whole strùbWé, and therefôre cannot be made thé subjects of spé- 
cial lienSi. but is more an^lôgous to the class in which the rolling 
stock of a railroad company has been held tô be the subject of a 
conditional sale, and on whiçh a lien may be reServçd by the vendor. 
And this appéats to be teksoinable. Locomôtite engines and cars 
are as essentîal to the opération of a railroad as pumping engines 
are to waterworks, but it lias been held that the former may be 
treated as personal property, and as such may be liable to a lien in 
favor of the seller, •which. "wiH nbt be lost in conséquence of a prior 
mortgage which, by its téitoM, was made to cover after-acqulred 
property. Û. S. v. Nçw Oi-léâïis & 0. B. Co., 12 Wall. 362, See, also, 
Gregory v. Morris, 96 U. S. 619; Harlan v. Hàrlan, 20 Pa, St. 303; 
Êenedict t. Marsh, 127 Pa. St. 309, 18 Atl. Kep. 26; Haak v. Linder- 
man, 64 Pa. St 499; Kratise V. Corn., 93 Pa. St 421; Peek v. Heim, 
127 Pa. Bt 500, 17 Atl. Èép. 984; Summerson v. Hicks, 134 Pa. St. 
566, 19 Atl. iElep. 808; Lévàii V. Wilten, 135 Pa. St. 61, 19 Atl. Eep. 
945; Hinemah V. MatthewS, 138 Pa. St. 204, 20 Atl. Eep. 843. 

As betwéen the parties to the contract, there can be no question 
of the validîty of the lien, or 6f the right of the Holly Company to en- 
fprce it againât Bullock & Co.; and it must net be overlooked that 
Bullock & Go., at the date of the contract, wère substantially tiie 
owners of the whole capital stock of the New Chester Water Com- 
pany, and that Samuel E. Bullock held the légal title to the real 
eState on which the pumping engines were erected, and did not 
convey it to the water company untE long after this suit had been 
instituted. 

It has not been deemed necessary to consider the question of the 
invalidity of the bonds, issued by the water companies, on thé ground 
that the companies had no power to issue thèse obligations because 
of the failure to comply with the requirements of the Pennsylvania 
statute which authorizes the issue of bonds by stock corporations to 
an amount proportioned to tbe Talue of their pàid up shares. The 
facts found by the circuit court, and conflrmed by an examination 
of the évidence, are sufficiently conclusive to establish the création 
of the lien of the Holly Company, and to satisfy us that this Uen was 
not lost or waived by any act of that company, and that no one of the 
appellants had acquired a superior équitable right to the property 
in dispute. The decree of the circuit court is therefôre afQrmed. 
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WAT80N y. 8TEVEN8 et al. 

(Circuit Coyrt of Appeala, First Circuit. October 29, 1892.) 

Brtiii OF Rbvibw— Appeal— Maiidate. 

After the décision of an appeal it waa made to appear by suggestion et 
connsel in open conrt, and by a verifled pétition supported by affidavits, tiiat 
counsel for the def eated party conceived lilinself entitled to make application 
loT leave to aie a bill of review. Held, that tlie circuit court of appeals would 
not itself détermine the riglit of such party to file the bill, but would, in its 
mandate,, réserve, to him liberty to file an application therefor in the circuit 
court, and to prooeed thereon and on the bill of review, as the circuit court 
migbt détermine.'. 

App^al from t^e Circuit Court of the United Statea for the Dis- 
trict ôf Massachusetts. 

In Bijuity. Bill by Jeremiah M. Watsdn against "George H. Stevens and othera 
for infi-ingement of letters patent No. 367,484, issued Auguste, 1887, to the com- 
plàinant, |pr the "method of " aûd apparatus for cômpressing shank stiffeners. 
Thecircu'it court held that the alleged invention consisted only of the mechanical 
adaptation ot'^'ellknpwn machines and processes to a new use, and dismissed 
the bill. 47 ï*ed. Rep. 117. The complàinant appealéd to this court, which, on 
September 6, 1892, rendéred the following décision, (see 51 Fed. Rep. 757:) 

The deçree of the circuit court is reversed. The flrst and sixth claims of com- 
plainant's patent are sustained for use in producing shank stiffeners f rom leather 
board; and the case is remanded to the circuit court, with instructions to enter a 
decree for complàinant for an accounting, and for a perpétuai injunction against 
making, tending, or usin^, for producing shank stiffeners from leather board, 
any machine or method infringing the flrst or sixth claims; and for other pro- 
ceedings in conformity with this opinion; the complàinant to recover his costs in 
this and the circuit court. " 

Thereafter, on September 28, 189S, the appellees (défendants below) flled in the 
circuit court of appeals a pétition supported by affldavits alleging that, since the 
publication ôf the opinion on the merits of the appeal, they had discovered the 
existence and use of two machines for more than two years prior to the applica- 
tion for the patent, which machines were an anticipation of the alleged invention. 
The machines were described in f ull, and the pétition alleged that their existence 
and use were well known to complàinant bef ore applying for his patent. The re- 
lief prayed was: 

"(i) That this case be reopened for the purpose of introdncing the newly-dis- 
covered évidence herein referred to. (2) That this^ase be remanded to the cir- 
cuit court, with instructions that the case be reopened for the purpose of intro- 
dncing the newlydiscovered évidence herein referred to. (3) That the decree in 
this case shall be without injunction, or that injunction proceedings shall be sus- 
pended until such time as your petitioners shall hâve an opportunity, when the 
case is remanded Xo the circuit court for further proceedings, to move in that 
court for the reopening of the case for the introduction of the newly-discovered 
évidence herein referred to; and, in case said motion is granted by said circuit 
court, that the injunction proceedings shall be suspended, pending the final dé- 
termination of the cause on the new évidence. (4) That the decree in this case 
shall not be entered or recorded, and that ail proceedings therein shall be stayed 
pending the considération of this pétition. (5) Your petitioners pray for such 
other or further relief in the premises as to this court may seem meet, and as is 
required by the principles of equity and good conscience." 

The appellant thereafter filed a motion to strike this pétition and its accompa- 
nying affldavits from the files, which motion was heard bef ore Coït and Put- 
nam, circuit judges, and Aldrich, district judge. At this hearing the court sug- 
gested that Under the décision in Southard v. Russell, 16 How. 547, 571, permission 
should be obtained by application to the circuit court of appeals to file a bill of 
review or snpplementâl bill in the nature thereof, and thereupon counsel were 
granted lèave toflle briefs on the question of the appropriate procédure. 

Frederick P. Fish and W. K. Eichardson, for appellant 

At the hearing it was suggested by the court that under the décision in South- 
ard V. Russell, 16 How. 547, 571, permission to file a bill of review or a supple 
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mental bill in the nature thereof shoiild be obtained by application to the appel- 
late court. Upon examinàtiôn df t^àt case ànd 'sll oib«r cases we could flnd, we 
frankly ad,mlt tba,tiBUch appiear8,to be the law. (For convenit^nce we will speak 
of defendànVs rémedy as a "bill oî review," though it is tecnnically à "supple- 
mental bill in the nature of a bill of review," for the same rules apply to both.) 

sThè pétition ofdflfendA&tB; (appellees,) however, is entirely insufflcient to be 
taken as a petitidn for leaTfi'to file abill of review which isof a àefinite form. 
See SDaniell, Ck PI. (6th Ed.) p. 1578, note 1. We do not, however, désire to 
b^spose any teohnical objections, but we submit thatthe pétition ought to be 
ffimendedto clearly State whàtit desires. As it stands, it gave no notice whatever 
tb nsthat'leave to flle a bill bf review was to be appliedfor; and, as we therefore 
ffled a motion to suppress.weeubmitthat we should be allowed costs on the mo- 
tion and argument, as is done when a bill of complaint is amended after demur- 
rer., 

Tre&ting thia pétition, theii, as amended into a pétition for leAve to file a bill 
of review, a dlÉBculty at once occurs, namely, is the question whether a bill of 
revieysr, should be allowed to bp flled to be decided by the circuit court of appeals 
or bythe circuit court? It wals suggested by the court at the argument that the 
application to the appellate ipQurtwas merely formai, and leave would be granted 
as of course. Tliis can be so only if the appellate court aimply reserves to de- 
fendapt the rlght to apply to thé circuit court for leave to flle, for it is plain that 
the preliminAry questions of ditlgence and materiality niust be settled by some 
court before'JeaVeto file is flnàlly granted. This will appear from the following 
considérations: 

It is well ôstablîshed generally'that granting of leave to flle a bill of review is 
not a matterof course. "The granting of such a bill of review for newly-dis- 
covered évidence is not a matter of right, but it rests in the sound discrétion of 
the court.» Stbryi Eq. PI. (iOth Ed.) § 417; 2 Daniell, Ch. pi. {5th Ed.) p. 1577, 
note 3. Tbîs rule is expressly statéd by Mr. Justice Story in the leading case on 
bills of review. Dexter v. itwold, 5 Magon, 303, 315. 

The principal preliminary question to be examined by thé court before grant- 
ing leave to flj,e such a bill of review is whether the alleged newly-discovered év- 
idence was not,d,isc6vered by thé party until after publication of the decree, and 
could not haye been known tp him by the use of reasonable diligence. In Dex- 
ter V. Arnold, ibove ci ted, at page 313, Story, J.,says: 

"In regard toiiéw matter, there are several considérations deserving attention. 
* * * In the'next place, thé new matter must bave come to the knowledge of 
the party silice the period iii which it could hâve been used in the cause at the 
original hearing. * # * A qualification of the rule, quite as important and in- 
structive, is that the matter must not only be new, but that it must bè such as 
that the party. by tlie use of reasonable diligence, could not bave known it, for, 
if there be any lâches or négligence in this respect, that destroys the title to the 
relief." . ' , 

The court cites numerous English décisions to this eflect. (In this case, affl- 
davits frorii both sidea were received in order to détermine whether the matter 
was newly discovered or hot.) See, to the same effect, Story's Eq. PI. (lOth 
Ed.) §414, citii^g numerous English and American cases. The rule as to dili- 
gence is stated as foUows by 3 Daniell, Ch. Pi. p. 1578: 

"Upon the application [for leave to flle a bill of review] the court must be 
satisHed that the new matter has come to the knowledge of the applicant and 
his agent for the flrst time since the period at which he could bave made use of 
it in the suit, and that it could not, with reasonable diligence, hâve been discov- 
ered soonei;, " 

1 Fost. Fed. Pr. (3d Ed.) § 855, states the rule as follows; 

"Leave should be obtained by a pétition praying for leave to flle the bill, sup- 
)orted by an affldavit showing that the ,new matter which it is desired to prove 
vas not known to the petitioner, and could not hâve beén discovered by him 
ivith the exercise of due diligence, in time to prove it before the entry of the 
lecree sougbt to be reviewed. " 

. The reasons for this rule are vigorously stated by Lord Bidon, — Young v. 
Ceighly, 16 Ves. 348, 351, where he says, after stating that the évidence newly 
oflfered is very inaterial: 

"On the other hand, it is most incumbent on the court to take care that the 
•ame subjeot shall not be put in the course of repeated litigation, and that, with 
% View to the termination of the suit, the nécessity of using reasonably active 
diligence in the flrst instance should be imposed upon parties; and the court 
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must not, therefore, bé induced by any persuasion as to the fact that the défend- 
ant had originally a demand which he clëarly could hâve sustained to break 
down ruies established to prevent gênerai miscliief at the expense even of par- 
ticular injury. " 

See Bingbam v. Dawson, 1 Jac, 343, whére Lord Eldon, in dismissing a péti- 
tion for leave to flle a supplementary bill in the nature of a bill of review, 
said: "If itîs to be laid down that a party may go on to a decree without looli- 
ing over the défense, and may then make application of tbis kind, there will 
never be an end to them. It is not a case of a search made, and a miscarriage 
in that search. but it does not appear that there was any search at ail. " 

Mr. Chancellor Eent also states the same rule emphatically in Wiser v. Blachly, 
2 JobncbCh. 488, 491; and it is laid down also in numerous décisions of the su- 
prême and circuit courts. 

It is equally well settled that the alleged newly-discovered évidence must be so 
material that it would unquestionably lead to a reversai of the judgment, and 
that it must not be cumulative. 

Thèse questions of "diligence" and "materiality" are preliminary questions, 
which must be settled by some court before leave to flle a bill of review is 
granted. Af ter leave bas been once granted, the bill is flled, and the contest 
proCeeds as to the truth and sufBciency of the new évidence. We submit that 
it is Dur undoubted right to be heard on thèse preliminary questions, and we 
fully believe that we can show absolute lack of diligence on the part of the de- 
fendants, if not full knowledge of the "new" facts from the beginning. We 
désire the opportunity also to flle counter aifldavits on this question of diligence, 
as Mr. Justice Story stated was the proper practice, in Dexter v. Arnold, above 
cited. And it seems obvions that this question should be settled before leave to 
flle is granted; it is plainly a preliminary question affectiug the right to flle the 
bill at ail. 

Whether, in the case at bar, this investigation of the right of the défendants 
to flle a bill of review should be made by the circuit court of appeals, or by the 
circuit court, it is not necessary for us to urge; but we submit that, if this appel- 
late court déclines to décide the question, the court clearly should not give the 
défendant absolute leave to flle a bill of review. Its mandate should merely 
give the lower court power to entertain an application for leave to flle a bill of 
review, in order that we may there hâve the opportunity of addressing ourselveg 
to the discrétion of the court, and showing that this is not a case where a bill of 
review should be allowed to be flled. 

As the question of practice is, however, an interesting and novel one to this 
court, we will say that, upon as thorough an investigation of cases as the time 
allowed to us has perroitted, we believe that the proper practice is that it is the 
appellate court which should exercise its discrétion in granting the leave, aftei 
hearing counsel on both sides on the preliminary questions of diligence and ma- 
teriality. The varions citations which we bave given above from text books and 
cases as to the rules to be foUowed in granting or refusing leave to flle, make 
no distinction whateyer between courts of appeal and courts of the flrst instance, 
and it would appear that whichever court is properly appliedto for leave to flle 
(in this case, the appellate court) has the conséquent duty of.exercising the dis- 
crétion. The cases of Southard v. Russell, 16 How. 547; U. S. v. Knight's 
Adm'r, 1 Black, 488; Kingsbury v. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. Rep. 
638,— where it is said that permission to flle a bill of review in a case decided 
by the suprême court should be given by the suprême court, throw no particular 
light upon the question how the permission is granted. But in the two casés 
which we hâve discovered, in which a pétition for leave to file a bill of review 
was flled in the suprême court, that court considered the questions of diligence 
and materiality, heard arguments on both sides, and rendered opinions dènying 
the motion for leave. It would seem that thèse cases are direct précédents for 
this court. Rubber Co. v. Goodyear, 9 Wall. 805; Purcell v. Miner, 4 Wall. 531 

In the former case the court quotes the rule as to diligence, and then says: 

"Whether such an application shall be granted or refused, rests in the sound 
discrétion of the court. The requisite leave is never a matter of right." 

The subject of bills of review is thoroughly considered in the récent case of 
Kimberly v. Arms, 40 Fed. Rep. 548, 553, where Judge Jackson says: 

"The court rendering the decree should properly exercise the discrétion of 

granting or withholding leave to the unsuccessful party to flle a bill of review to 

impeach or set it aside, èither for error apparent br fôr new matter. The infe- 

rior court should not be called upon to exercise'such discrétion or to grant such 

v.53F.no.l — 3 
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yw^ft lé respect to the de(ïreeof a superior court, over whose jndgmeht It pos- 
séBBSrf 00 control or right 6f supervision. " > 

Iti-n^ouid seem, therefore, that tlie appellate court staould. détermine whether 
leave should be granted after a full considération of the questions whicli aSect 
itS!4iSCretion, and not graiît the appliCstioù as a matterof course, leaving the 
qHéStton to the lower conïtt 

Wé do liot, at this stage «f the case, includo in this brief an argument on the 
question bf défendants' diligence, because. owing to, the strong intimation from 
the ooartatthe argumentiWe do not feel certain thattheywill détermine, this 
point. If,' however, thia court, shali décide (as would seem to be the correct prac- 
tice^fréth the cases abovè;olted) that it wiU exercise its discrétion in granting 
lAavieto flle a bill of review; then we hereby rèspectfuUy ask to be heard or t» 
file a brief as to the showing made by the défendants' amdavits upon the ques- 
tion ibÉîdlligencej Wedesire to cite the décisions afJudge Blatchford, Judge 
Walldc»; and others'on reapening patent causes by a bill of review. Weibelieve 
that \re can show from défendants' affldavits such an absolute lack of the dili- 
geneé reqnired as will inâucë the court to décline to reopen this case, wbich bas 
been pendiiig for flve entire years, when tbe alleged facts now brought forward 
ds to «n alleged "priorusti" wei'e either known by the défendants, or perfectly 
âcceseiblâ toitim during the entire period. If this court shall entertain the ques- 
tion 'of'dlligenceiwe aiso lask for leave, under tbe practice sanctioned by Mr. 
JusttelE^ Story In this circuit, to introduce counter iffldavits, to. show. absolute 
waât of dJUgence on the part of the défendants. This is the only stage in the 
case iiT:hèn <«(re' eàn properlyibe heard upon this point. 

Wè alSo shall désire to submit that, if leave be given to the défendants to flle 
a biît Of review, It inust plaihly be dépendent upon the payment of complainant's 
coSts wp to^thts stage of: theiscasé. This is not only équitable, but is the estab- 
lished practice when a case is reopened to admit alleged newly-discovered évi- 
dence. Jddgê Lowell settled the practice for this circuit in Henry v. Stove Co., 
5Ban. & A. 108,' 111: "The patent baving been sustained at the flrst bearing, the 
complainaht shoald hâve hls oosts to the time when the rehearing was ordered." 

WiUiaim A. ifcLeofljfor appelleee. 

Upon ;a considération of the case, it Wôuld seem that the appropriate relief for 
the petitibnérs is Ijy a bill of review in the circuit court. 1 Fost. Fed. Pr. § 855, 
p. 678; Stoi-y, Eq. PI. § 4(33 et seq., (see section 413.) 

The cirpuit court cannot entertain such a bill when the case bas been heard 
and decidëâ'hy the appeïlàte court without leave of the latter court. Southard 
V. RussélîillÔ How. StO, and^dàses cited; U. 8. v. Knight's Adm'r, 1 Black, 489; 
Kimberljr' "if. iftms, 40 Fed. Rep. 548,— where the practice is fully discussed by 
Judge jabkson; Story, Éq. Pï. § 419, (see note.) 

It is proper. therefore, i6r this court to grant such leave in this case upbn this 

Î)etitipn. Thàt a prayer for gênerai relief wlU enable the court to grant any re- 
ief appropriate wiU not be disputed. Id:§40. 

The ttiotion of the respondents to strike the pétition and affldavits from the 
flles ouèhtnbt tp be granted— 

(1) Becàuse the pétition Can onlybe taken from the files for irregularitiesin 
the petitiopi; itsèlf. Wood v. Grifflth, 1 Mer. 85; 1 Fost. Fed. Pr. § 352, middle 
p. 867. Thé regularity bf; the pétition is not queationed on this ground. 

(2) If relief t^ granted undér the pétition, the pétition ought notto be stricken 
frbm the files., 

It is suhmitted that the petitioners are entitled to such action hj this court as 
will préservé their rights to procècd by way of a bill of review in the circuit 
court, and that their pétition and affldavits ought not to be taken from the files. 

Before COLT and PUTNAM, Circuit Judges, and ALDKICH, Dis- 
trict Judge. 

P!EE OUBIàM. Ordered, that wliereas, it appears fropi the sug- 
gestion of the counsel for the appellees made in open court, and ac- 
companied with a Terifled pétition and affldavits, that the appellees 
cônceive thatthey will hâve just cause for application for leave to file 
a bill of review and to proceed with such bill, tbis court reserves to 
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the appellees liiaérty to file such application, and proceed thereon and 
on such bill of review în the circuit court as the citcuit court may dé- 
termine; and tMs prder shall form a part of the mandate in this 
cause, which shall issue forthwith. 



HAKpER V. HABPER et al. 

Oircuit Court of Appeals, Third Circuit December 5, 1892. 

Rbs Judicata— Questions Which might hâte been Litigatkd. 

A bill was flled in the fédéral circuit eodrt in New Jersey for the cancellation 
or ref ormation of an agreement alleged to hâve been fraudulently procured. 
Complainant set forth that, desiring to constitute bis divorced wife his agent 
for the management of his property, and to make certain provisions for her 
support, but with no intention of thereby recognizing any existing marital 
rights, butfor the sake of conciliation, he requested his counsel to draw an 
agreement containing such provisions, but. on the contrary, such agreement 
was fraudulently so written that it constituted in law a séparation agreement. 
which recognized the claims of his divorced wife, and invested her with the 
power to sign deeds as such. To this bill défendant pleaded that a bill had 
been flled in the chancery court of New Jersey to restrain complainant from 
collecting rents, in violation of such agreement. and for an accounting, etc.; 
that complainant answered, admitted the exécution of the agreement, but 
averred that défendant hàd f ailed to keep up repairs, so that the rents had 
fallen ofE, and that in conséquence be wasunable to pay the annuity provided 
for; that complainant also flled a cross bill, which défendants answered; that a 
final decree was enterpd upon the issues raised, dismissing the cross bill and 
sustaining the agreement, Held, that the decree of the New Jersey court was 
conclusive of the validity of the agreement; for plaintifif was then in posses- 
sion of ail the facts, and might bave litigated them in that suit. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

In Equily. Bill by John Harper against EUen Harper and Gilbert 
CoUins for the cancellation or reformation of an agreement alleged 
to hâve been fraudulently procured. BUl dismissed. Plaintifl brings 
error. AfSrmed. 

John A. Dennin, for appéllant. 
Charles L. Corbin, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BTIPFINGTON, District Judge. This is an appeal by John Harper 
from a decree of the circuit court of the district of New Jersey, dis- 
missing a bill flled by him against EUen Harper and Cilbert Collins. 
In his biU Harper alleged that in 1882 he had been, by a decree of a 
Dakota court, diyorced from his wife, Ellen Harper, That thereafter 
he tried to convey his real estate in New Jersey, but was prevented 
by her setting up a claim of dower thereto. That on consultation 
with Gilbert Collins, who had been his légal adviser, he was told she 
had no valid claim, but was advised to make an agreement with her 
which would constitute her his agent for the management of his 
realty, but would in no way recognize a subsisting relationship of hus- 
band and wife between them; that this would end ail disputes. That, 
relying on Collins' counsel, he consented to make an agreement 
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whereby EUen Harper should receive from the rents of bis property an 
âmiuibr of $1,200 for herself and their children, and tte further sum 
Qf ,|5fj9 to be by her used in the repair of his bouses, Harper paying 
taxes and water rents. That, under tbe belief and on tlie représenta- 
tion that it embodied the terms proposed, Harper, on June 15, 1883, 
signed the agreement which Gollins drew. That in June, 1887, he 
found the paper was net as rçpresented; that it was a séparation 
agreement between husbànd àiid wif e, in the f onn in use in New Jersey, 
which recognized the claims of Ellen Harper as his wife, gave her a 
right to sign deeds as such, and did not require her to use the $550 in 
repairs. , ,$hat there had been inserted, wititiout his knowledge or con- 
sent, a clause making the annuity a lien on certain property on Hen- 
derson sti*eet, Jersey City, and another for the signing of deeds by El- 
len ;)9a,rpèf tb bar dower in certain specifled real éstàte. Tbat he sup- 
posed Gollins had been acting as his counsel, but theti flrst learned 
that he had signed the agreement as trustée for Ellen Harper. That 
he .-«(fis tôld the agreement pronded for the substitution of another 
pêrson in place of Ellen Harper, at his option, to coUect the rents, but 
instead theïeof the power of substitution placed in the agreement was 
on'fy iti case she were upwilling or unable to act. Hè therefore, by 
hiSibili,; prayed for the cancellation of the agreement, or its reforma- 
tioa innaccordance with the ta-ms agreed on and specifled as above. 
; To;this bîll the défendante 'çleaded that on July 1, 1887, they had 
flïqd';^,,bm iia chancery i;p.,î^)e:1v Jersey to restrain John Harjjer from 
colleoting: the rents of hi» réaJ estate in violation of said agreement, 
(a copy of which théy ann^^èd to their bill,) pfayed for an accounting 
by h|pi,faild that the lien o^f EUen Harper, providçd for in the agi'ee- 
ment, be established on the premises specifled, and the agreement be 
specific^lly enforced. That JflhJtt Harper appeared, answered the bill, 
admîiied thé exécution of tte agreement, but averred that EUen Har- 
per li^d; not kept up rçpairs,, 80 that the rentp had fallen off, and he 
was titérèf bre ùnable to pay thé annuity or taxes. That she had re- 
fused to join in the conveyance of real estate provided for în it, where- 
by the agreement was forfeited. That John Harper had also flled a 
cross biU in which he alleged he had been advised by Gollins and Cor- 
btn, his coi^nsel, to fix the annuity at $1,750, instead of $1,200 ; that, on 
the préparation of the agreement, he found a clause for securing the 
annuity by mortgage, which he required should be stricken out, and 
which he supposed was done; that he in^isted on the substitution of 
a clause p^viding for the appointment by him of some other person 
to take change of the premises^ if Ellen Harper should fail to properly 
perform her duties, and he supposed ithad been done; that she had 
refused to join in a conveyance of certain premises ; and prayed the 
agreement be set aside and decreed void. That to this cross biU an- 
swers were flled, which alleged the agreement was the resuit of a com- 
promise; that Gollins and Corbin had acted as counsel for Ellen Har- 
per; that Harper had acted for himself ; denied he regarded them as 
his counsel; averred the terms of the agreement were made between 
John Harper and Ellen Harper themselves ; that on report of them to 
counsel they were fuUy discussed, and the agreement then drawn; 
and that jt was signed by John Harper and Ellen Harper after fuH 
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explanation, and after changes had been made at his instance, and 
others, proposed by him, had been refused by Ellen Harper's connsel. 
That, on hearing of the issnes thus raised, a final decree was made by 
Hon. Alexander T. McGriU, chancellor of New Jersey, on April 24, 1888, 
as foUows: 

"First. That the cross bill of the said John Harper against Ellen Harper and 
Gilbert Collins, her trustée, should be, and the same thereby was, dismissed. 
without costs, 80 far as It prayed relief against said agreement. Second. That 
the said agreement bearing date the 15th day of June, A. D. 18S8, made betwepn 
John Harper, of the flrst part, Ellen Harper, of the second part, and Gilbert Col- 
lins, trustes for Ellen Harper, of the third part, was valid and binding upon said 
John Harper, and that the same, and so much thereof as provided that the said 
John Harper should pay to Ellen Harper seventeen hundred and fif ty dollars per 
year for life, for the support of herself and the children of herself and John 
Harper, and directed the said payment on the two houses, 478 and 474 Henderson 
Street, constituted a valid lien in equity upon said houses for ail sums then due 
to Ellen Harper, and for ail sums thereafter to grow due to her under said agree- 
ment. " 

The circuit court "being of the opinion that the plea is well f ounded 
' in point of law, and présents a complète défense, to the complainant's 
bill," sustained it, and on March 22, 1892, dismissed the bUl, with 
costs. 

This action is assigned hère for errer. A careful examination of 
the pleadlûgs discloses none. On the contrary, it shows an attempt, 
under the guise of additional allégations, to raise a second tûné an is- 
sue which had already been passed on by a court of compétent juris- 
diction, between the same parties. The exécution, the validity, the 
binding force, of this agreement, were passed upon by the New Jetfeey 
chancery court. Ellen Harper and Collins, her trustée, aUeged its va- 
lidity, made profert of it, and prayed spécifie performance of itby John 
Harper. In his answer Harper alleged she had forfeited her rights 
under it, and in his cross bUl went still f urther, and prayed it be dfei- 
clared void. He then had the opportunity to set up ail the grounds of 
relief on which he bases his présent bill. At that time he knew ail 
the facts he now allèges. He says in his bill he leamed them in June, 
1887, and the former bill was not flled untU July foUowing. That he 
may not hâve then presented some phases of relevant évidence, or not 
in as strong a light; that he may not hâve stated his grounds of re- 
lief as fuUy as now, — camiot avail httn to procure a retrial of substan- 
tiaUy the same issue in another court. He had the opportunity of do- 
ing so; the facts were in his possession; and "in légal theory the con- 
clusive presumption is that aU matters susceptible of being presented 
were passed upon and decided by the court at the time of rendering a 
judgment." Belvidere v. Eailroad Co., 34 N. J. Law, 196. To sift the 
évidence, to analyze the reasons, which led to it, would avaU nothtng. 
The question is not, why was the judgment entered? but simply 
whether a judgment was entered by a court of compétent juBisdiction 
between the same parties on the same issue. "The allowance of such 
a plea as is set up in this case is based on the maxim, 'expedit rei- 
publicae ut sit finis litium;' and the test question is whether the par- 
ties had in the former suit full opportunity to litigate the subject- 
matter of the présent one." Gardner v. Raisbeck, 28 N. J. Eq. 71. 
Tried by this test, the biU was rightfully dismissed by the circuit 
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faorart. The questions tovolved in it ivere passed lipon by the chancery 
court ®f îfew Jersey, ît hafl jurisdiction of the sùbject-matter, and the 
partie» iwere the saihei* Ail questions now raised could hâve been 
raiiséd thére* In légal presumption^ they were. With the entering of 
the judgment by that court, ail matters involved in that issue passed, 
as be^w^een thç parties thereto, from the possibjlity of litigation after- 
war<fe and elsewhere, into tide oonclusiyeness of a final decree of that 
court. That decree waë a complète answer to the présent bill, and 
the décreë digmissing it ià afflrmed. 



In re CERTAIN 8TOCKHOLDER8 OF THE CALIFORNIA NAT. BANK OF 

SAN DIEGO. 

(District Court. 8. D. Californià. November 28, 1892.) 

National Banks— Rbceiver—Shabbholdeks—Compoukding Statutory Lia- 

A federpl court will not, even if it tas tlie power under Rev. St. § 5234, • 
grant an order authôrizing areceiver of a national banlî to çompound the 
statutory liability of certain stockhoïders by accepting payinent of a gross 
Bum, less than is due, in satisfaction and discharge tbereof, althougli more 
motiey would thus be realized than by proceedings to collect the same in the 
usija|.\ytty.,wjien it appears probable that such stockholdershave fraudulently 
conveyed; (hèir property to avoid their légal obligations as stockholders, or 
to shield theniselves from injury and exposure by litigation. 

In Eqiuiy. 

M. T. Allen, for petitioner. 

ROSS, District Judge^ This is an application for an order of the 
court authorizing the receirer of the Cakfornia National Bank of San 
Diego to çompound the àtatutory liability of certain of its stockhold- 
ers. Th© pétition for the order sets f orth the insolveney of the bank, 
the appointment of the receiver by the comptroller of the currency, 
the qualification of the receiver, and his entry upon the duties of his 
office. It f urther sets forth that, at the time of the suspension of the 
bank, 781 shares of thé capital stock of the a,ssociation were owned by 
certain named persons, in certain stated shares, residing in the states 
of Marylànd and Pennsylvania; that subsequently, it being made to 
appear to the comptroller of the currency that the assets of the bank 
were not sufficient to pay its liabilities, the comptroller, on the 5th 
day of May, 1892, levied an assessment of |100 per share upon each 
and every share of the stock of the bank, and directed the petitioning 
receiver to takë the necessary proceedings to enforce to that extent 
the individual: liability of the shareholders. The petitioner states, 
upon information and belief, that many of the owners of the 781 
shares are lusolvent; that not more thàn 40 per cent, of the amount 
of the assessment against those shares could be collected by process 
of law, and that such collection would be at great coSt and expense; 
that among other information furflished the petitioning receiver is 
that conta,ined in the pétition to the; comptroller, signed by H. H. 
Haines, David M. Taylor, and S. E. Dickey, (holders of a portion of the 
781 shares of ' stock,) a copy of which is attached to the pétition of the 
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receirer; that the holders of the 781 shares, beîng 41 persons in niun- 
ber, hâve proposed to the receiver to pay a gross sum of $30,000 in 
satisfaction and dischargé of thetr liabUity as such shareholders; that 
the proposition to accept that sum of money, and compound and set- 
tle the liability of the stockholders, has been submitted to the comp- 
troller of thé currency, who has directed the receiver to pétition the 
court for an order authorizing the settlement, a copy of which in- 
structions is annexed to the pétition; that the comptroller, however, 
required that ail daims which any of the holda^ of the 781 shares 
may hâve against the trust, whether proven or unproven, shonld be 
assigned to the receiver for the benefit of the trust. The petitioner 
further represents that, in his opttuon, it is for the best interests of the 
trust that the offer of $30,000 in cash frpm the holders of the 781 
shares of stock, in addition to the assigninent and transfer of ail their 
claitns against the trust, be accepted in f ull of their statutory liability. 

The pétition of Haines, Taylor, ând Dickey, addressed to the comp- 
troller of the currency, represented, among other thiags, that the 781 
shares of stock of the insolvent association are held by persons resid- 
ing in the immédiate vicinity of their résidence; that of the 781 
shares a large number are held by persons who are wholly insolvent, 
others by persons of very lunited means, from whom nothing could 
be coUected by exécution, and others by persons who would resist the 
'assessment by litigation and otherwise; that they (Haines, Taylor, 
and Dickey) hâve caref ully computed the amount which could proba- 
bly be realized by the trust through adverse proceedings from thèse 
j781 shares, the holders of ail of which are personally known to them, 
as well as their responsibility, and in their judgment it would be less 
than 20 per cent.; that they (Haines, Taylor, and Dickey) hâve inter- 
jviewed the holders of the 781 shares with a view of iaducing them to 
ijoin with the petitioners (Haines, Taylor, and Dickey) in making an 
offer of compromise, and through their efforts they hâve induced the 
j insolvent stockholders to consent to make partial payment, which, 
added to the sum to be contributed by the remaining stockholders, 
wiU make a sum largely in excess of any sum that could be collected 
from them ail by adverse proceedings; that the acceptance of the 
offer of compromise would resuit in immédiate payment to the trust 
of a large sum of money, and would be a saving of time, trouble, and 
expense of litigation, which in some cases might be determined in 
favor of the stockholders; that thls litigation would resuit in long 
delay, and, even if successful, in the mean time those who are now 
thought to be solvent may become insolvent, or otherwise unable to 
pay any judgment that ultlmately may be recovered against them; 
that the petitioners (Haines, Taylor, and Dickey) are authorized, on 
behalf of the 41 stockholders of the 781 shares whom they represent, 
to pay the sum of $30,000 in cash; and they ask that their proposition 
be accepted. 

In his letter of instructions to the receiver, the comptroller said: 

"The three gentlemen wlio make the proposition were largely instrumental in 
placing the stock of the bank with the holders in their immédiate vicinity, and 
for that reason hâve some interest in shielding them from unneceasary loss or 
vexations through litigation. It is perfectly apparent, however, that the men 
who make tbis proposition of settlement on behaff of the others, and who would 
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atioaco.aâvance the tbQpejr if accepted, do sd for the p'urposè :of sàving them- 
selvertrointhe payaient. of an assessment in full. Thesç three men daim, how- 
èv^r, that the assessment çotild not be collected from them by adverse proceed- 
ibgs. It is a question of the employment by the receiver of thèse three men as a 
collection agency, and wbethér the trust would realize more funds thereby than 
^n the-regular course of Htigatioi}. It is reported to this office, on what seems to 
l3,ç,gopd;authority. that mapy of thèse stockholdera hâve plaoed their property 
OUI of tl»eir bands with a View to successfully resisling any prOceëdings which 
ra^y'bè cotnmenced to enférce the coltection of the amount assessed as^ainst 
them: ; Itiia clairaed, also, that many of thisse stockholders are whoUy insolvent, 
or atjeast exécution proof; being married 'women, çlerks.. aad so forth. The 
stockhpiders included in this Offer reaide çihly à few hours' distance from Wash- 
ington, àrid hâve been hère in peraon, many of them, — and by représentatives, 
ail of them,— flrst, with a view to restoring the bank; next. with a view to volun- 
tarytiquidation; and now, with a view to compromising their claims. This bu- 
reau bas employed such means of investigation as are at its hands to ascertain 
the gérerai character of thèse stockholdérs with respect to solvency. Some of 
them, notably the three who make this proposition, according to their réputa- 
tion àmong their neighborS, are perf ectly sOlvent, and the amount claimedagainst 
them coula be collected by law. They hâve submitted, however, a statement of 
their flhancial condition and obligations, and insist that the claini against them 
cannot be collected. One of them is président of a bank, the others are in re- 
sponsible positions, and they want to savethemselves from the exposure which 
would follow litigation. Thèse creditors being so much nearer to this office than 
to the receiver. I deemed it just to enter upon an investigation, somewhat with 
the view to advising you more explicitly as to your duty in the premises. It is 
impossible to réach any satisfactory conclusion as to the coUectibility of thèse 
claims. That could pïobably only be determined by suits apd exécution. I am, 
however, satisfled that the açceptance of this |80,000 in cash at once will net 
more moiiey to the trust than could be realized through the regular course of 
collection by means of suit àdd éxecution, and in that view of the case its aç- 
ceptance may be Wise. This: proposition is made upon a basis of forty per cent, 
approximately ; tbe parties making the offer (against whom the principal liability 
exists) making up for those who are unable to pay anything, and the deficiency 
of those who' are unable to pay the full forty per cent., and by so doing hope to 
save themselVes from paying one hundred per cent., or from injury and expo- 
sure by litigation. They insist, however, that any suits commenced for the pur- 
pose of enforcjng the collections against them will be resisted, and I hâve no 
doubt they will. That is the situation of the matter, as fully as I can ascertain 
the same. ■ 1 tbérefore authorize you tOsubmit the proposition to the court for 
its considération. It would seem to me that each individual claim should be 
treated on it3,raerits; and yet I am of the opinion, as stated. the açceptance of this 
oflEerwill }-ieI<î the trustmOre money than would be realized by proceedingstocol- 
lect the same in the u»ual wây. Thèse people hâve united to èffect a compromise, 
and bave also united to resist any adverse proceedings for collection. It seems 
to me, therefpre, tliat the question is one which may be fairly presented to the 
pourt for its considération and décision. You will therefore cause to be pre- 
•p&red a pétition to the court for such purpose, accompanied by this letter, or a 
copy thereof. 

"P. 8. As a part of the proposition inclosed, it is understood that ail amounts 
due shareholders included in the list as creditors shall be forfeited; or, if claims 
hâve been proved, your certiflcate shall be assigned to you for the beneflt of 
your trust. " 

Assuming that the court is authorized to grant the order asked for, 
it is unhesitatingly refused. To sanction proceedings by which a 
stockholder in a natlônial banking association fraudulently puts away 
his property for the purpose of avoiding his just and légal obligations 
as such stocMiolder, and is then permitted to compromise his liabUity 
by the payment of a less sum than is due, is to place a premiimi upon 
frâud. With such conduct there should be no compromise. Laws 
{ire made to be observed and enforced., and every one should be made 
to hnow that, in respect to every contract made pursuant to their pro- 
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visions, the govemment wîll accord and exact fair dealing and the ut- 
most good faith. It is far better tliat the entire amount of the obliga- 
tions of the stockholders in question should be lost to the trust fund 
than that the slightest judicial countenance should be given the pro- 
posed proceedings. The liability of the stockholders of the insolvent 
banb is several and not joint. Kennedy t. Gibson, 8 Wall. 505. And 
there is no reason why the property of every one who has conveyed or 
may convey it for the fraudulent pui-pose of avoiding his just and 
légal obligations arising under the law should not be followed, and 
every reason why it should be. 

What has been said is sufficient to dispose of the pétition. It is, 
however, to say the least, extreinely doubtful whether the court has 
the power to authorize the compounding of the statutory liability of 
a stockholder in a national bank. The provision of the statute upon 
the subject is found in section 5234 of the Eevised Statutes. By that 
section it is declared: 

"Such receiver, under the direction of the conlptroller, shall take possession of 
the books, recorda, and assets of every description of such association, collect ail 
debts due and claims belonging to it, and, upon the order of a court of record of 
compétent jurisdiction, may sell or compound ail bad or doubtful debts, and, on 
a like order, may sell ail the real and personal property of such association on 
such terms as the court shall direct, and may, if necessary to pay the debts of 
such association, enforce the individual liability of the stockholders. " 

It is by no means clear that the statutory liability of the stockhold- 
ers is a debt, within the meaning of the clause authorizingthe court to 
sanction the cosipounding of ail bad or doubtful debts. In the view 
I hâve taken of the case, however, it is not necessary to décide this 
point. Pétition denied. 



CASE V. FANT et al. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1892.) 

No. 181. 

1. MoKTGAGES— Subséquent Convetance— Mbrgeb. 

A mortgasee assigned the mortgage and note as collatéral, and Ihereftfter 
received the fee by a conveyance wherein the mortgage was expressly ex- 
cepted from the warranty against inciimbrances. He thereafter executed a 
second mortgage as security for a debt past due, giving notice of the prier 
mortgage to the second mortgagee. Beld, tlist there was no intention to 
merge the prior mortgage in the fee, nor could such merger take place even 
if the parties had so intended. 

2. Same. 

Where a note secured by a pledge of a note and mortgage, and not paid at 
maturity, is renewed, and the renewal note recites that the note aud mort- 
gage are pledged to secure its payment, the pledge has relation to, and will 
be given efifect as of, the date when it was flrst made, if the interest of tho 
pledgee requires it. 
8. Payment— Application at Ckeditob's Election. 

A. man holding two notes by one maker, one of them secured by mortgage, 
who receives further security, with an express agreement that he may apply 
it to either note at his élection, may make such application to the unsecured 
note, and a second mortgagee can make no valid objection thereto. 

Appeal from the Circuit Court of the United States for the District of 
Nebraska. Reversed. 
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Staten^eat by CALDWBIiL, Circuit Judge: 

pu ihè lath day of October, 1890, John K. Case, the appellant, flled bis bill In 
thé district court of Buflalo connty, Neb., against Dillard R. Faut, William A. 
FâSh, MeMna G. Fash, Èthàû fi. Gowles, Bessie Cowles, Stanley Thompson, and 
the Bnffalo County Kational Bank, to foreclose a mortgage on certain real es- 
tate. ;^ The mortgage was inade on the llth of September, 1884, by the défendants 
Paçh ànd iri{$ to the défendant Ëthan H. Oowles, to secure tbe payment of a 
promisgbty nttté, of even dût®'with the mortgage, made by FaBh, and payable to 
the order of Cowles, duBi Çeptember 11, 1889, for the sum of $18,000, drawing 8 
per cent.; interest por annuna, for which annnal inlerest coupons were attached, 
running Until tbe maturity bif tlie note, the principal sum drawing 8 per cent, in- 
terest &ït6r tnaturity nntil ptrid. Case acquired the note and mortgage in the 
following manner: On the 7th of February^ 1885, Case loaned the défendant 
Cowles 18,000, and to secure. tUe payment of the same Cowles indorsed and as- 
signed to Case the Fash hot^ «od mortgager On the 12th day ol December, 1885, 
Case loaned CowIès $18,000. for which siim Cowles executed his note, payable 
oneyearaf ter date.' Outofthe nîoney received on this last loan Cowles paid the 
$9,000 previouslyiborrowed, and the Fash note and mortgage, which had been 
pledged; to secure the paymentof the $9,000 loau,: were now pledged to secure the 
payment of the $18,000 Ibah. The $18,000 note was not pàid at maturity, and its 
payment was extended one year by a change of its daté.'l)ut It was not paid at 
the expiration of; the, year. and; on the 19th pf October, 1888, it was renewed by 
Cowles giying a note payable ISth of December, 1889. The old note was not 
canceled or surrendered, apd the Fash npte and mortgage càhtinued to be held 
by 1ibci<appellant as security for the payment of the $18,000 loaii- On the 19tb of 
Ootpheri 1888, Case lent Cowles the furthersupi of $10,000, which was secured 
by a pledge of coUaterals., The $10,000 note was not paid, and on the 16th of 
November, 188?, -sras renewed, there being included in tberenewal note the 
overdue interost, on tbe $18,000 note to that date, making the sum of the note 
$14,1^.60. On thB lOth day of June, 1890, Cowles and wife executed a certain 
instrument assigning to Case certain property as further secUrity for the pay- 
ment of the notes for $18,000 and $14,183.50, respectively. Case was authorized 
by the tèrms of this instrument to apply thé proceeds of thé securities therein 
mentiohedto either of the notes, "as he shail elect, " and the instrument was not 
to aiïect or impair the securities which he already held* The property men- 
tioned in this instrument was sold, and the proceeds applied in part payment of 
the note for $14,183.50, except the sum of $1,307.50, which was credited on the 
note for $18,000. On April 4, 1888, Fash and wife conveyed by deed to Cowles 
the land covered by the mottgage from Fash and wife to Cowles, and which 
mortgage had been tranaferred by the latter to Case in the manner and for the 
purpose befdre stated. This deed warranted against incùttibrainces, "except a 
mortgage of $18,000, which grantee hereby agrées to assume as part of purchase 
priée." On February 1, 1884, the défendant Cowles executed his promissory 
note to the défendant D. R. Faut for the sum of $6,488, and on the 6th day of 
March, 1889, to secure the payment of said note, less $1,000 which had been paid 
thereon, Cowles and wife executed a mortgage on the lands embraced in the 
mortgage from Pash and wife to Cowles, and which lands Fash and wife had 
conveyed by deed to Cowles, as betore stated. At the time this mortgage was 
given, Fant execii^ted the following instrument: 

"Mr. E. H. CoT^les having this day given a mortgage to p. R. Fant on land in 
BufiEalo county to secure a note of $6,488, dated 3-1-84, due July 1, '84, on which 
was paid $1,000 May 22. '86, this is to certify that said Cowles represents and 
claims that there is now existing on said lands a mortgage for $18,000; but said 
Fant does not acknowledge the existence of said mortgage for want of full in- 
formation. " 

Fant appeared to the suit in the state court, and removed tbe case into the cir- 
cuit court on the groUnd of diverse citizenship, and there flled an answer and 
cross bill. By his cross bill he seeks the foreclosure of the mortgage made to 
him by Cowles, and to havé the lien of this mortgage decreèd to be prior and su- 
perîor to the mortgage from Fash to Cowles, and which the complainant is seek- 
ingto foreclose by the original bill. Tbe grounds upon which Fant claims that 
his mortgage âhoùld be detireed to be the flrst lien on thé mbrtgaged premises are 
(1) that the conveyance of the mortgaged premises by Fash to Cowles merged the 
légal title to the lands in Cowles, and thereby extinguished the Cowles mortgage, 
which had been previoilsly assigned to the complainant Case; (2) that the renewal 
on the 19th of October, 1889, of the Cowles note to Caae for the $18,000 was the 
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création of a newdebt, or was a new loan, and, if tbe Fasb note ai(d mortgage 
was pledged to secure the renewal note, the pledge must bave relation tothe date 
of that note, and be operative only from that daté, and that as Fash had six 
months betore that time conveyed tbe mortgaged premises to Cowles; that con- 
voyance worked a release of the mortgage, and Cowles had no mortgage to as- 
sign Case, as collatéral seourity or otherwise; (3) that tbe proceeds of the sale of 
the securities mentioned in the assignaient from Cowles to Case, dated June 10, 
1890. Bhould be applied on the 118.000 note. The lower court deCreed that the 
mortgage from Cowles to Fant was the first lien on the property, and gave it pri- 
orlty over the mortgage from Fasb to Cowles, whicb had been assigned to Case. 
From this decree the complainant. Case, appealed to this court. 

Henry S. Qsbome, (Osbome Bros. & Burgett, on the brief,) for ap- 
pellant. 

Before CALDWELL and SANBORN, Circuit Judges, and SHIRAS, 
District Judge. 

CALDWELL, Circuit Judge, (after stating the facts.) 1 . The con- 
veyance by Fash to Cowles of the mortgaged premises did not operate 
as a merger or extinguishment of the mortgage forseveral reasons. The 
gênerai rule is that a mortgage will not be merged or extinguished by a 
subséquent conveyance from the mortgagor to the mortgagee of the 
mortgaged premises uniess such appears to hâve been the intention of 
the parties, and justice requires it. 1 Jones, Mortg. § 870; James v. 
Morey, 2 Cow. 246, 285; White v. Hampton, 13 lowa, 259; Purdy v. 
Huntington, 42 N. Y. 334; Miller v. Finn, 1 Neb. 254. In this case 
the deed from Fash to Cowles was made subject to the mortgage for 
$18,000, and when Fant took his mortgage he signed a writing distinctly 
admitting that he had notice that there was then "existing on said 
land a mortgage for $18,000." The stateraent in the deed that the 
premises are subject to the mortgage shows that it was the intention of 
the parties to thé deed not to extinguish the mortgage. 1 Jones, Mortg. ' 
§ 870; Insurance Co. v. Corn, 89 111. 170; Bank v. Essex, 84 Ind. 144. 
Fant had notice in fact that it was not extinguished at the time he took 
his mortgage to secure an indebtedness which accrued years before. It 
is clear, therefore, that he was not misled or prejudiced in any manner, 
and has no equity to claim that the mortgage should be extinguished for 
his benefit. The note which the mortgage from Fash to Cowles was 
given to secure was negotiable, and was indorsed and transferred with 
the mortgage, for a vaîuable considération moving at the time, beforeits 
maturity, and before the exécution of the deed from Fash to Cowles for 
the equity of rédemption. Tlie mortgage deht had not matured at the 
date of this deed. Upon thèse facts it was not compétent for Fash and 
Cowles to extinguish the mortgage if they had desired and intended to 
do so. The rule is well settled that, where the mortgagee has trans- 
ferred his mortgage as collatéral security for the payment of a debt be- 
fore his purchase of the equity of rédemption, no merger takes place, 
for the reason that the différent estâtes in such case do not vest in the 
same person. Kellogg v. Ames, 41 N. Y. 259; 1 Joues, Mortg. § 870. 
It would operate as a fraud upon the pledgee of the mortgage to hold 
that a subséquent conveyance of the equity of rédemption to the mort- 
gagee extinguished the mortgage. 
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2v The $18,000 loaned by Case to Cowles on the 12th of December, 
IB85, ^às lïever paid. Thçre was due ou that loan at the date of the de- 
cree inttlie lower court $22^787.50. The time of payment was extended 
and the note renewed from time to time, but thèse extensions and renewals 
did lijot pay or extinguish the debt, but at most only changed the 
evideace of it. The Fash note and mortgage was held as collatéral se- 
curity fof the payment of the debt. Giving a new note for the debt did 
not pày the debt. Independently of any agreement to that effect, the 
collatéral security would remain as security for the debt precisely as 
though there had been no renewal bf the note. Jones v. Guaranty , etc. , 
Co,, 101 U. S. 622, 630; Bank v. Cheeney, 87 111. 602, 614; Collins v. 
DaWley, 4 Colo. 138; Lytle's Appeal, 36 Pa. St. 131. But, in fact, at 
each extension or renewal there was a spécifie pledge in the same terms of 
the same collatéral security, for the payment of the debt. The récital in 
the renewal note of the security plédged for its payment was but a répé- 
tition and confirmation of the original piedge. The créditer never parted 
with the security. Itreniained ail the time, by virtué of its first pledge, 
in hîs possession, as security fbr the payment of the debt due him. 
Nbtwitbstahding the renewal note recited the note and mortgage were 
pledgëd'to secùre its payment, the pledge bas relation to, and will be 
gïveil'efiFe'ct as of, the date it Was first pledged for the payment of the 
debt ëx^denced by the renewal note, if the interest of the pledgee re- 
qtlirës it. 

'3. By the express terms of the instrument by which Cowles assigned 
to Ciâè'e Certain property to be sold, and the proceeds applied on Cowles' 
indèbtèdness, Case had the right to crédit the proceeds on the note for 
$18,000, or on the note for $14,183.50, at his élection. Case applied 
part of the proceeds on each noté, as he had an undoubted right to do. 
The right of appropriation of payments belongs oxclusively to the debtor 
and creditor, and no third party has a right to deraand a change in the 
appropriation of payments assented to bv them. Mack v. Adler, 22 
Fed. Rep. 570; Whart. Cont. § 926_; Gordon v. Hobart, 2 Story, 243, 
264; I Suth. Dam. 411. No principle of law or equity required Case 
tô kpply the payment on his debt secured by the mortgage, instead of 
his unsecured debts, in order to give Fant the benefit of this mortgage 
security. Fant had no lien upon, or interest in,»the property sold un- 
der the assignrhent or the proceeds derived from its sale, and Cowles had 
the right that belongs to every debtor to appropriate the property or its 
proceeds to the payment of any bona fide debt which he owed. The de- 
cree of the circuit court is reversed, and the cause remanded, with di- 
rectionls to render a decree deolaring that the mortgage from Fash to 
Cowles is the first and prior lien on the mortgaged premises for the 
ambutit found due thereon at the date of the decree below, namely, 
$22,787.50, with interest on that sum from that date. 
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GAT MANDF'Q CO. et al. v. GITTINGS et aL 
(Circuit Court of Appeals, Fourtli Circuit. October 19, 1802.) 

No. 30. 

COKPOBATIOHS— RKCElvœilS— PkOVABLE CliAIMS— Guabantt. 

A corporation which had guarantied the payment of the principal and in- 
terest of railifoad bonds payable in 1911 Bubsequently went mto the hands of 
a receiver. The railroad company was solvent, had seeured the bonds by 
mortgage of ail its property, and had promptly met ail couppns. Reld, that 
owners of the railroad bonds could not prove the guaranty of the corpora- 
tion, and hâve a dividend declared thereon, or hâve money retained in court 
to meet a possible future liability on the guaranty, as against creditors of the 
corporation, who were pressing for a sale and distribution, and who held 
either spécifie and gênerai liens or demanda past due. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. Afflnned. 

Statement by SIMONTON, District Judge: 

The Gay Manufacturing Company is a corporation under the laws 
of Virginia, engaged in the lumber business. Its opérations were 
extensixre, and it enjoyed large crédit. Getting into pecuniary 
straits, a bill was flled against it by Gittings and others, — ^a cred- 
itors' bUl. The bill sets eut that there is outstanding a mortgage 
upon ail the property of the company to secure payment of bonds 
issued by it to the amount of $60,000; that the company cannot 
meet said bonds, and that a sale under the terms of the mortgage is 
inévitable; that, besides this, the company owes some |70,000, press- 
ing for payment; that of thèse at least |21,000 is in judgment or 
under mechanic's lien, and that there is danger that the large and 
valuable assets ôf the company wiU be wasted and lost. The bill 
then prays the appointment of a receiver, and the settlement of the 
affairs of the company. The trustées of the mortgage and the cor- 
poration, parties défendant, flled their answers, substantially ad- 
mitting the facts of the bill. A receiver was appointed. The cause 
was referred to a spécial master on 24th August, 1889, who made 
his report at length. This report was conflrmed in part 13th Janu- 
ary, 1892. On 4th April, 1892, an order for the sale of ail the prop- 
erty of the company was entered. This order recognized certain 
claims as valid and existing debts of the Gay Manufacturing Com- 
pany, and as liens on the property in the order set out in the report; 
but no distribution of the proceeds of sale is provided for. Pending 
thèse proceedings, certain persons, among whom were Gittings, 
Brôoks, and others, complainants in the bill above alluded to, flled 
a pétition in the cause December 4, 1891. This pétition, in sub- 
stance, sets forth that they are holders of certain bonds of the Suf- 
folk & Carôlina Kailroad Company, guarantied by the Gay Manu- 
facturing Company. After stating in detaU. what bonds they hold, 
they add that many other persons unknown to them are also owners 
of bonds of the same class and issue as those held by the petitioners. 
The schedules flled with the pétition show that on the 13th April, 
1886, the Sufifolk & Carôlina Railroad Company prepared for issue 
coupon bonds aggregating 1150,000, payable, as to ijiinciiiîil, in 1911, 
With seMannUal coupons for iutcri'st. >•(•;•!. n',1 hy a iii()rl..na.ii' •i)\ t-r 



46 PBDEBAL REPORTER ,: ypl. 53 : 1 

ing ail of its property of every Hnd and description. That, as thèse 
bonds were tO''*© issuedïfor thé pnrposô of «ttending the road to 
some valu^'We'/t^BiJberJaiijds of the Gay Ma^nff çturing Company, 
that Company agreed to gùaranty said bondé!. On each bond, before 
its issue, was Indorsed the following: 

"Sfate pf Virginia, to wit: The Gay Manufacturing Company îndorsement 
and giiiir^ilty. lii Considération of tbe sum of one dollar and other good and 
vaiuable pônsideirations and teneflts to ît paid and aocïuing, the Gay Manufac- 
turing OoMpany, ëf Suffolk.'Viïginia, fteréby guaranties and assures unto the 
holdei' ôf this bond the paymentof the same, principal and înterest coupons, 
acçording to its terttis thérein séï'out and contained. In ■wltness whereof, "etc. 

Thèse are the bonds and this the gùaranty referred ta in the péti- 
tion. '*rh€! pétition avers tiiat ïmder the terms of the gùaranty stated 
they are creditprs of the Gày Manufactui-ing Company, and that, in 
case ofatyiàlëof the property, they are entitled to be. recognized as 
such, and their claims duly taken tnto account in the distribution 
of the assets. To this end they ask that the proper dividend be as- 
certàinèd %id iallowed, and iretained in court until the contiagency 
shall occ#. If the bonds be paid by the railroad company, the 
money ^0 retètined may be distributed among the othCT creditors; 
if not, that it be used in ûieéting the gùaranty. They ask to be made 
parties to this suit No formai pleading was used, but the pétition 
canie to bè heard as on demurrer, and was dismissed by the circuit 
court piiSlBt January, 1892. The petitioners appeal to this court, 
assignihg for' èrrors the refusai to aJlow the petitioners to file their 
pétition; tii<9i refusai to allow petitioners to be made parties to the 
cause; the refiisal to ascertain and adjùst the claims of the peti- 
tioners, and toaward thèBi their share of the assets of the Gay 
Manufacturinè Company; the decree of the sale of the property of 
the Gay Maïiufacttiring Company without flrst making the petition- 
ers partieè; There is no feround for suspicion of insolvency in the 
Stîffôlk & CaMina BailWày Company, and to this day it has met 
its coupons àt' maturity. It is not known whether the assets and 
property 6f the Gay Maniffacturing Company will pay the mort- 
gage, jùdgménts, and claims proved in the main cause. 

W. L. MarJbu^, for appellahts. 

Bobert K^ Prentis and Aifried P. Thom, for appellees. 

Before GOFF, Circuit Judge, and HUGHES and SIMONTON, 
District Jiïdges. 

SIMONTOiN, District Judge, (after stating thèse facts.) This is a 
case of novel impression. In the argument before us no case ip point 
was quoted, and no authorities presented, bearing directly on the 
issues inrolvedi Thè petitioners are holders of bonds of the Suffolk 
& Carplina Bailroad Company, due, as to principal, in 1911, with 
semiannual coupons for iaterest. On each of thèse bonds is the 
gùaranty of the Gay Mamiffflcturing Company. They daim the right 
to prove their contract in the main cause, and to hâve a dividend de- 
clared thereon, the amount of which is to be retained by the court 
until it shall appear whether the gùaranty go into effect or not; and 
they do this acbnitting that the railroad company is perfectly solvent. 
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with no f èar of its insolveûcy in tlie near future. If the petitioners' 
bondholders had tliis contract of guaranty secured by a lien, they 
could not ask or receive more than they now clatm. It is contended, 
however, tliat thèse proceedings in tlie main cause are virtually tlie 
destruction of the corporation, and will end in the administration of 
its assets; that the assets of a corporation, under thèse circum- 
stances, are impressed with a trust in favor of creditors, and that, 
as such creditors, they are entitled to come in and he protected. 
This brings us to the vital issue in this appeal: Are the bondhold- 
ers, holders of this guaranty, entitled to rank as creditors on the prés- 
ent assets of the Gay Manufacturing Company? The creditors be- 
fore the court, pressing for a sale and distribution, are creditors hold- 
ing a spécial lien by way of mortgage; creditors holding gênerai 
liens by way of judgment and exécution and mechanic's lien; and, 
third, creditors holding demands past due, recognized and allowed 
by the Court. It is clear that, as against the r^hts of lien creditors, 
thèse petitiotiere cahnot be heard. Thèse liens must and will be en- 
forced as of right. What are the equities of thèse petitioners as 
against the holders of demands past due, recognized by the court? 
The pétition contemplâtes one of two courses: Either to postpone 
the distribution of the assets until the period shaU arrive when the 
responsibUity under the guaranty shall hâve been determined, or to 
set apart now out of the assets the dividend to which thèse bonds 
vîTould be entitled were they présent creditors, and retain this in 
fcourt to await the resuit of the guaranty. If this shows that the 
guaranty is not ûeeded, then the money thus retained wUl be divided 
among the creditors. The ôrst looks to the entire postponement of 
payment of the claims of past-due creditors; the second, to the post- 
ponement in part. The bare statement of the flrst proposition 
stamps it as one so inéquitable that no court would entertain it. 
With regard to the second, the creditors before the court hâve ful- 
fllled ail that the law requires. They made their contract on short 
time. When default occurred they took prompt steps to obtain 
payment, and hâve, by activity and vigilance, established them In 
court. The petitioners hold the bonds of a solvent railroad Com- 
pany, secured by a mortgage of ail of its property, the coupons of 
which hâve been, aire, and In ail human probability wUl be, promptly 
met. On each of thèse bonds is the guaranty of the Gay Manu- 
facturing Company, which may or not become an actual liability in 
1911. The first difficulty in their way is, is this a provable claim at 
this stage of the main case? When a court of equity calls Upon 
creditors to come in and prove their claims before the master, it is 
a substitute for separate suits at law on each of thèse claims; and it 
would seem as if the party proving must hâve not only a cause of 
action, but a right of action. Claims not yet due hâve no standing 
in court, unless spécial provision be made by statute for them. 
There is no such statute in the United States Statutes. Under the 
bankrupt law, (Eev. St. 5069,) "when the bankrupt is bound as 
drawer, * * * surety, or bail, or guarantor npon any * ♦ • 
contract, • • • but his liability does not become absolute untU 
after the adjudication of bankruptcy, the créditer may prove the 
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saaae àfter such liability fcecomes flxed, and before final dividend ia 
declàred." Such. a daim cannot be proved before the liability bas 
beebme ûxed. Until tbat time it is not regarded as a debt due and 
paiyaBle, or even as a debt existing, but not payable until a future 
day, so as to be pro'vrajjle. In re Loder, 4 Ben. 303. But it is said 
tbat the 'i)etitioners bave an equity wbicb this court wiU recognize 
and administer. The practical difflculty is insurmountable. If this 
equity is recognized and protected, to what extent sball it be done? 
Will thé courts déclare :a dividend proportionate to the whole prin 
cipal of 1150,000, and sthe coupons accruing bê^tween this date aud 
1911? Will it go iuto an estimate by balancing probabilities, and 
attempt nôw to fix a sum which will represent the présent value of 
this guaipaûty? When ithe holders of thèse .bonds accepted the 
simple gUaranty of therGay Manufaéturing Company at the long 
date, they did so knowing that it was subject to aU the vicissitudes 
which maybefall an trading corporation. They voluntarily sus- 
pendéd; a right of action until a late period, knowing that the cor- 
poration Would inctir debts, and that thèse debts must be paid. The 
petitioners at this stage of the cause can hâve no standing in coiu*t. 
This case has been decided as; between creditors and persons 
claiming to be creditors. It was stated at the bar that the prop- 
erty of the Gay ManUfacturing Company may realize more than 
enough to pay the liens and the proved past-due debts. Should 
this be tbe resulfc of the sale, there may arise a very différent ques- 
tion with regard to tWs surplus, as between the petitioners aud the 
stockàolders. No opinion is expressed on this point. Deciding the 
case simply upon the equities between creditors and thèse peti; 
tionerSj we afilrm the; oju-cuit decree dismissing the pétition, with 
costs. Let the case be temanded to the circuit court for such othai' 
proceedings as may beproper. As great delay has already occuri-ed 
in enfordittg the unquestionable rights of lienholders, let the man- 
date issue on the filiug of this opinion. 



NORTHERN PAC. E. CO. v. AMACKBE et al. 
(Circuit Court, D. Montana. November lé, 1892.) 

1. PuBiiio Lands^Pbbbmption— Abandonment. 

One S. flled hls deolaration of intention to daim certain land near 
Helena, Mont., under the pre-emption law. He built a cabin, and llved 
there part of the year 1869. He then removed to Helena, and resided 
there nincyeàrs. Therèafter he resided in Butte City. He faîled to com- 
ply in any way with the pre-emptlon law after leavlng the land. Held, tb&t 
he bad abalidoned lils right to purchase -when he left the land. 

2. 8amk-^Homb8Tkad Entkï— Railroad Land Gbant. 

In 1864 the Northern Pacific RaUroad recel ved Its land grant, which 
was to dttaçh when theline should be definltely fixed, and a plat flled in 
the gênerai land office. The gênerai tonte was located Februaiy 1, 1872. 
On May 3, 1872, one M. flled an application to enter certain land as part 
I of bis homesjjead clalm. Notice of the withdrawal of the lands at the time 
of the tixing of the gênerai route of the railroad from sale, entry, or pré- 
emption was flled in tbe local land ofllce In Helena, Mont., May 6, 1872. 
The act of AprU 21, 1876, provlded that entries made ta good faith by ac- 
tnal settlerS under any law of the United States upon l^nds within the 
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limits of any land granit prlor to tàe notice of the wlthdrawal of such lands 
from entiy shall be conflrmed, and patents shall issue. Edd, that M. was 
entltled to perfeot his title under thls act. 

5. Same— Cancellation of Entry— Présomptions. 

On December 1, 1874, the commissioner of the gênerai land office wrote 
to the reglster and recelver of the land office at Helena, Mont., that M.'s 
entry was held for cancellation, on the ground that the right of the raU- 
road had attached prior to the entry. On July 3, 1879, the reglster and 
recelver wrote to the commissioner of the gênerai land office that M. had 
been notlfied to show cause why his entry should not be canceled, that no 
action had been taken on such notice, and recommendtng the canceUng 
of the entry. September 11, 1879, the acting commissioner of the gênerai 
land office replied, cancelùig the entry. On July 2, 1882, the deflnite route 
of the plaintiffi's road was fixed opposite this land, and a plat filed with the 
commissioner of the gênerai land office. EeM, that it should be presumed 
that the land officers performed their duty, and served M. with due notice 
of the prbceedings to cancel his entry. Cofleld v. McClelland, 16 Wall. 
331, foUowed. 

4. Sajie. 

On the. cancellation of M.'s entry the land was restored to the public do- 
main, as free for occupation or purchase as if the entry had never at- 
tached thereto. 

6. Same— HoMESTEAD Entbies— Act Jcne 15, 1880. 

Subséquent to this cancellation, the act of June 15, 1880, was passed, 
which provided in section 2 that any persons who had theretofore, under 
any of the homestead laws, entered lands properly subject to entiy, or any 
persons to whom the rights thereby acquired had been attempted to be 
conveyed by bona flde instrument in writiag, might entltle themselves to 
the lands by paying the goremment piice, etc. M. died without taking any 
steps to acquire title under this statute. Before thé map of deflnite loca- 
tion of the railroad was flled, but after such location, his widow liled an 
application to be allowed to perfect the entry. Held, that the right given 
by this act to M. or to his widow, tf it applied to her at ail, was a mère 
Personal pi-ivilege, not constituting any interest or right in the land, and, 
as the privilège was not exercised before the deflnite location of the road, 
the land was then such as the United States had fuJl title to, "not reserved, 
sold, granted, or otherwlse appropriated, and free from any pre-emptlon 
or other clalm or right," and hence the title vested in the railroad Com- 
pany at that time. 

At Làw. Action in the nature of ejectnient by the Northern Pa- 
cific Railroad Company against Maria Amacker and others. Judg- 
ment for plaintifif . 

F, M. Dudley and W. E. Cullen, for plaintiff. 
Thos. 0. Bach and Massena. Bullard, for défendants. 

KNOWLES, District Judge. This is an action in the nature of 
ejectment, brought by plaintiff to recorer from défendants the pos- 
session of the S. 1-2 of the N. W. 1-4 of section 17, in township 10 N., 
range 3 W. of the principal meridian of Montana. Plaintiff allèges 
that it is the owner in fee simple of said land ; that défendants hâve 
ousted and ejected it therefrom, and withhold the possession thereof 
from it. Défendants, in their answer, deny the allégations of owner- 
ship of said lands set forth in the complaint, and those concerning 
the ouster of plaintiff, but admit that they are in possession of the 
same, and are holding the same against plaintiff. The évidence in 
this case fully establishes as a fact that plaintiff received from the 
United States, in 1864, a grant of ail odd sections of publie land not 
v.53F.no.l — i 
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ta|iî!L€0]|, to ttie amount ôf 20 odd àèctiôns per mile on eaçh si(ïe of 
sàid plamtiff's rallroad Une wlùch ït Should establish. throùgli thé 
temtory of Montana, and wlienever tho United States sliould liave 
f iill titlô to the same, not reserved, sold, granted, or otkerwise appro- 
priated, and free from pre-emptiou %■ other claints Or rights at tlie 
time theîine of said road $liould be deïlnitely âxed and ,a plat tliereof 
filed in tiie office of the conunissioner of the gênerai larid office; that 
plaintifF ttccepted the grant, and constructed the road' named in the 
act makiag the same; thàt the land in dispute is an odd section 
within 40 miles of the deflnite line of said road, flxed as rèqnired by 
said act. 

In Octobef, 1868, one William M, Scott^ it appears, flied in the 
XJnlted Stat^ land office at Hèlena, Mont., liis declaratory statement 
to thé èflèct that it was hls intention to claim the said tract of land 
as a préemption right under the provisions of the act of congress of 
September, 1841. In 1869 he built a cabin on the same, and lived 
there iffitiltiie fall of that year, when he left the same^ and moved to 
the city or town of Helena, where he Uved nntil 1878, when he re- 
moved to Butte, Mont. He nev^ retnrned to gaid land after leav- 
ing the sauie, ^nd never snbsequently exercised any, acts of owner- 
ship over the isame. Hèlena is but a short distance from where this 
land is eituâ.te,—less thàn three miles. 

On Hày 3, 1872, trUlianj McLeati flled an application la the 
United $tates land offtceat Helena, Mont., to enter the same as a 
part of his homestead claim. It does not appear as to whether or not 
he ever residèd upon said land, or ever made any ùnprovements upon 
the same. On Ûecemtjet 1, 1874, the commissioner of the gênerai 
land office wrote to the register and receiver of the United States 
land office at Helena, Mont., informing them that this homestead 
entry of Mcljeans, wlth others, was held for caneellatîon, on the 
ground that the same was made subséquent to the thne at which 
the right of the Northern Pacific Eailroad Company attached to the 
same as a part of an odd section within their grant, and directing 
thémi to servénotice upon McLean to show cause why it should not be 
canceled. It appears that the gênerai route of the Northern Pacific 
Eailroad opposite to the land in dispute was locatedabout Februaij 
1, 1872. "ViTiether any notice was served, or anything further done 
at that time, does not appear. On the 3d day of July, 1879, the reg- 
ister and receiver of the said Helena land office, the same being J. H. 
Moe and F. P. Sterling, respectively, wrote to the commissioner of 
the gênerai land office ti^e following letter: 

"We hâve the honor to report tliat June 2nd, 1879, the appllcants to the fol- 
lowing homestead entries were duly notified In accordance wlth your cli-cular 
•of Pecember 20th, 1873, toshow cause within thlrty day^ frOm date of said 
notice why thelr entries should not be canceled, and up to this date no action 
toas been taken: • • 'No. 819, William McLean, W. 1-2, N. W. 1-4, S. B. 1-4, 
N. W. 1-4, and S. W. 1-4, N. E. 1-4, of sec. 17, 10 N., 3 W., n^ade May 3d, 1872. 
We would respeotfuUy recoinmend that thèse homestead entries be canceled." 

On September 11, 1879, the acting Commissioner of the gênerai 
land office wrote to the register and receiver of the Helena land office 
the foUowing officiai letter: 
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"I; ain in recçipt of ypur lettQrg of June éth and July 3d last, atating that 
the appllcants in the folloWlng hoitnestead entriès were duly notifled, in ac- 
cordance with the clrcular of Dëcember 20tli, 1873, to show cause why their 
entries should not be canceled, and that no action had been taken by tliem, 
and récommending for caI^cellatIDn the sald entries, viz.: * ♦ • No. 819, 
made May 3d, 1872, by WiUiam McLean, W. 1-2, N. W. 1-4, S. B. 1-4, N. W. 
1-4, and S. W. 1-4, N. B. 1-4, sec. 17, 10 N., R. 3 W. • • • In Uew of the 
fact tliat the above entries were held f or cancellation in Nov. and Dec., 1874, 
and of thé further facts tliat ttie parties hâve allowed the limitation provided 
by statute to expire without making final proof as required, and hâve failed 
to éstablish fheir claims af ter due notice given, the sald entries are hereby can- 
celed." 

The inference from thèse letters is that, as a fact, there had been 
no cancellation of McLean's entry until this letter- of September Hth. 

On Jnly 2, 1S82, the definite route of plaintiJï'a road was âxed 
opposite to where this land was located, and a plat thereof filed with 
the commissioner of the genei-al laud office. In August, 1882, Wil 
liam McLean died. On or about tlie 15th day of March, 1883, Maria 
McLean, as the widow of William McLean, made her application to 
enter said land, stating in the same that she applies to perfect the 
Baid liomesteàd entry made by her hnsband on the 3d day of 
May, 1872, and that her claim thereto is based upon the second sec- 
tion of the act of congress approved Jime 15, 1880, and section 2291 
of the Eevised Statutes of the United States. Plaintiff contested 
this application. On the 20th day of February, 1885, the commis- 
sioner of the gênerai land office sustained the application of the said 
Maria McLean. Plaintiff àppealed from this décision to the secre- 
tary of the interior. On March 28, 1887, H. L. Muldrow, as acting 
secretary of said department, afflnned the décision of the commis- 
sioner of the gênerai land office, and the application of Maria Mc- 
Lean was again sustained, and a patent to said land awarded her. 

The provisions of the United States statutes considered in deciding 
this question are as follows: 

Act of Aprïl 21, 1876: 

"That ail pre-emption and homestead entries, or entries In compUance with 
any law of the United States, of the public lands, made in good faith, by actual 
settlers, upon tracts of land of not more than one hundred and sixty acres 
each, withln the limits of any land grant, prior to the time when notice of the 
withdrawal of the lands embraced In such grant was received at the local land 
office of the district in which such lands are sltuated, or after their restoration 
to market by prder of the gênerai land office, and where the pre-emption and 
homestead laws hâve been complied with, and proper proofa thereof hâve 
been made by the parties holding such tracts or parcels, they shall be con- 
flrmed, and patents for the same shall issue to the parties entitled thereto." 

"Sec. 2. That when at the time of such withdrawal as aforesaid valid pré- 
emption or homestead claims existed upon any lands withln the limita of any 
such grants, which afterwards were abandoned, and imder the décisions 
and nilings of the land department were re-entered by pre-emption or home- 
stead clalmants who hâve complied With the laws goveming pre-emption or 
homestead entries, and shaU make the proper proofs required under such laws, 
çuch entries shaU be deemed valid, and patents shall issue therefor to the per- 
son entitled thereto." 

See Supplément to the Eevised Statutes of the United States, 
p. 99. Section 3 of said act refers to entries made subséquent to the 
expiration of a land grant, and has no référence to a,ny such ques- 
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tion as la presented i^ thls casé. Jhe notice ôf th.e wlthdrawal of 
the lands, at the timeoi tke âxing of tte gênerai route of plamtiflC'a. 
Pôad, from sale, entiy, or pre-emption, by the commissioner of the 
geûeral land office^ was âled in the local land ofiftce at Helena, Mont., 
on May 6, 1872. 

Section 2, Act 1880, is as folïows: 

"That persons wlio hâve heretofore under any of the homestead la-ws en- 
tercd lands properly subject to such entry, or persons to whom the right of 
those harlng so entered for homesteads mny liave been attempted to be trans- 
ferred by bona fide instrument in wrlting, may entitle themselves to said 
lands by paylng the govemment priée therefor, and in no case less than one 
doUar and twenty-flve cents per acre; and the am'ount heretofore paid the 
fiovemment upon sald lands shall be talœn as part payment of said priée: 
provlded, thls shall in no wise Interfère with^ the rights or claims of others 
vho may hâve subsequently entered such lanàs under the homestead laws." 
■21 St. U. S. 23a 

UndOT the issues presented in tliis case, the burdén of proof was 
cast upon plaintiff, and it must rely on the strength of its own title. 
The gçfint to the Nortliern Pacific Eaiiroad Oonipiany was one in 
prae^qntîl, and conveyed to it the légal title to ail édd sections of pub- 
lic land, npt minerai, on each side of the Une pf Its road as deflnitely 
fixed, to the estent of 20 sections, in Montana» ,itthen being a ter- 
ritory, pr, in ail, 40 sections per mÛe, whenevef .the United States 
should hâve full title thereto, and they wei*é pot reserved, sold, 
granted, pr otherwise appropriated, and free from préemption or 
other claim or right, at the time thé route of its road shôuld be 
deflnitely flxed, and a plat thereof flled in the offlce of the commis- 
sioner .pf the gênerai land office. TJntil the road was thus deflnitely 
fixed, the grant was in the nature of a float; then it received pré- 
cision, and became attached to certain and spécifie land as of the 
date of the grant. St. Paul & P. É. Co. v. Northern Pac. E. Co., 139 
U. S. 1, 11 Sup. et. Eep. 389; Sait Co. v. Tarpey, 142 U. S. 241, 12 
Sup. et. Eep. 158; Wisconsin Cent. E. Co. v. Price Co., 133 U. S. 
496, 10 Snp. et. Eep. 341. If at the tune of the fixing of the definite 
route of plaintiff's road it transpired that any portion of the odd 
sections on each side of its road as above described was in such a con- 
dition that the United States did not hâve full title to the same, or 
the government had reserved, sold, granted, or otherwise appro- 
priated them, or they were not free from préemption or other claims 
or rights, they did not pass to plaintiff in its grant, and it was en- 
titled to others, as provided by law, in lieu thereof. 

The ruling of the commissioner of the gênerai land offlce or the 
secretary of the interior did not de]termine any right of plaintiff to 
the land in dispute. The ruling of the land department does not dé- 
termine the iright to or ownersMp of land when the government 
has partéd %ith the same, but ônly as to whether the govermnent 
should issue or not a patent to the land claimed by the applicant. 
Eaiiroad Co. v. Wright, 51 Ped. Eep. 68. The court is therefore called 
upon to détermine the question as to whether the land did or did 
not pass to plaintiff in its grant. It is claimed that by ràtue of 
section 6 of the said act, making the grant to plaintiff, the odd sec- 
tions of public land, which include the land in dispute, on each side 
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of the gênerai route of plaintiff's road, to the extent of 20, were with- 
drawn at the date of the flxing of such gênerai route from entry, 
sale, and préemption. The gênerai route of plaintiffs road, as we 
hâve seen, was âxed on February 21, 1872. Admitting this to be 
true, and it becomes necessary to inqulre what was the status of this 
land at that time. Scott had flled his application to pre-empt the 
same, but he left it in 1869, and never returned thereto, or af terwards 
raade any claim thereto. In order that a party should hâve the 
benefit of the préemption laws, it'must appear that his résidence on 
the land claimed w^as both continuous and personaJ. • Bohall v. Dilla, 
114 U. S. 47, 5 Sup. et. Eep. 782. The préemption laws give a right 
of purchase-of land from the United States, and a préférence to per- 
sons who hâve complied with their terms over other claimants. 
Frisbie v. Whitney, 9 Wall. 187; Yosemite Valley Case, 15 Wall. 77. 
It is not a vested interest in land. This right may be abandoned. 
Whenever a person leaves property of which he is possessed, without 
any intention of reclattning the same again, he abandons it. IRich- 
ardson v. McNulty, 24 Cal. 339; Judson t. Malloy, 40 Cal. 299. A 
right may be abandoned as well as property. 1 Amer. & Eng. Enc. 
Law, tit. "Abandonment." The leaving of said land by Scott; the 
failure in any way to comply with the pre-emption laws af ter leaving 
the same; his removing to the town of Helena, but a short distance 
from the land, and remaining there, foUowtag his vocation as a plas- 
terer, for nine years, and then his removing to Butte City, Mont., and 
making that Ms résidence up to the date of trial, — ^must be consid- 
ered as an abandonment by Scott of ail right he had under the pré- 
emption laws to a préférence in purchasing said land he had ac- 
quired by his filing his application to purchase the same, and his 
résidence thereon. What Scott's intention was may be shown by 
circumstances. The circumstances, I thihk, show that his intention 
was to relinquish whatever rights he had to pre-empt this land. 
When did this intention taUe place? At the time he left the land, 
must be the answer. He left the land, and his subséquent conduct 
shows he had no intention of returning to it. There is no fact which 
would hâve any tendency to show that this intention took possession 
of him at any other time than when he left it. If the land was with- 
drawn from market by virtue of said section 6, the law withdrew the 
same, and not the order of the secretary of the interior. There are 
several décisions of the fédéral courts that hold, in view of the above 
interprétation of the said section 6, that the application of McLean 
to enter as a homestead said land at the time he did was a nullity. 
About the time, however, of the location of the gênerai route of 
plaintifif's road, there were rendered several décisions of the land de- 
partment to the effect that the land was not withdrawn from market 
until the flling of a map of such route in the local land offices in the 
state and territories through which such route lay. Then it was that 
the local offices had notice of the flxing of the gênerai route. Under 
this ruling, the flling of the application of McLean was in time. 
With a view of relieving men who had flled under this ruling, the act 
of AprH 21, 1876, was passed, and, according to my view, corrected 
any error in that respect 
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.lÎDere was' another View undei* which that law tvoulè hâve: eored 
an.y?'defe©t în McLean's filing. By yirtue of certain ottter ruiings 
of the lànd department it was heidj if tiaère eïdsteà a prenemption 
ap|)lidati0il on fllè at the time of the fiiing bf the mâp of the gênerai 
romite with the commissîoner of tJie land office or secretafy of the in- 
terior, tàe land did not paes to the plttintiff, but was excluded from its 
grant. I believe the reasoning which resulted in this ruling was 
bajsed npon the view that the provisions of the act which excludes 
certain lands from the grant of plaîntiff which were in a certain con- 
dition at the time of tàe deflnite flxing of plainttff's road applied 
to the fixing of the gênerai route of its road. If Scott's claim was a 
subsisting ©ne at the time of the flxing of the gênerai route of plain- 
tiff, uinder this ruling it did not pass to plaintiff; In view of this 
rùllng^ the second section: of the said act of 1876 was paissed. With 
this vlew of the law the ruliag of acting secretary of the interior in 
considering the application of Mrs. McLean, now Maria Amacker, was 
coiré^t, if she could be subrogated to the rights of her husband, Mc- 
Lean, 'undër the law ôf June 15, 1880; for the land, not passtng to 
plaiiitiff, was subject ta entry. The secretary was bot confronted 
with the f act of the dbandonment of Scott before this gênerai route 
was âxed. The intention of congress was to validate ail pre-emption 
and homestead entries made under thèse ruiings of the land depart- 
ment, whether erronebus or not, where the applicants complied with 
the pre-emption and homestead laws. If section 6 bears the con- 
struction which the landi department has given the same, as weU as 
some courts, tt should be Considered as modifled by tliis act of 1870. 

Under the tiet^ which this court has held of tiie provisions of said 
section 6 of the, grant to plaintiflf, McLean's application was valid. In 
the case of Eaàlroad Go. t. Sanders, 46 Fed. Itep. 239, and 47 Fed. Eep. 
604, this court held that the effectof section 6 of said act was not to 
withdraw any lands from sale, entry, or pre-emption at the time of 
the filing of the plat of the gênerai route of plaintiff's road. The 
language is that the lands hereby g^anted — ^that is, by the act in 
which said section is found — ^shall be reserved from sale, entry, and 
pre-emption. In the case of Barney v. Kailroad Co., 117 U. S. 228, 6 
Sup. et. Eep. 654, the suprême court, in considering a similar grant, 
defined the tram "granted lands," and said: "They are those falling 
within limits specially designated, and the title to which attached 
when the lands are located by an approved and accepted survey of 
the line of the road filed in the land department as of the date of the 
act of congress." In several cases ;the suprême court has held that 
the title attaches only when the route bf the road is deflnitely flxed. 
St. Paul & P. R. Oo. V. Northern Pac. E. Co., supra; Sait Co. v. Tarpey, 
supra; Wisconsin Cent. E. Co. v. R-ice Co., supra. The granted lands 
haid not then been designated and made Icnown at the time of the lo- 
cation of the gênerai route of plaintiff's road, and not until the loca- 
tion bf the deflnite route thereof. I do not see, thfen, how they could 
be reserved from sale, entry, and préemption imtil the deflnite route 
of said road was flxed, and they became known; The view that un- 
known and undescribed lands can be withdrawn from sale, entry, or 
pre-emption does not seem to me possible. I know it is sometimes 
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«laimed that the gênerai route should be substantially the same as 
the flxed route. There is nothing in the law whicL. requires tWs, 
and, as a matter of fact, this is not at ail places the same, even sub- 
stantially. 

There is one matter for considération in considering when the local 
land oiïice had notice of the withdrawal of the lands along the gên- 
erai route of plaintiff's road. If they were withdrawn by law, then 
there was notice of this law, when approved by the président. But I 
do not think that the aboyé act of 1876 had this in miad. It was en- 
dearoring to make valid entries made under rulings of the land de- 
partment, and the notice referred to was the one givèn by the gênerai 
land office to the local offices. In any view, except under the pro- 
visions of section 2 of the act of 1876, the flling of McLean was a valid 
one, and it was not valid under that section on account of the aban- 
donment by Scott of his rights before the ôling of the plat of the 
gênerai route of plaintiff's road. McLean could hâve legally perfected 
his title, according to my view. He did not do this. There is noth- 
ing to show that he resided on the same^ or in any way complied with 
the homestead laws. In accordance with the rules of the land de- 
partment, notice was served on him that he should within 30 days 
show cause why his entry should not be canceled. He faUed to show 
cause, and on the llth day of September, as before stated, his entry 
was canceled, because he had not complied with the law in making 
proper proofs. 

It was urged by défendants, in the argument of this cause, that it 
did not appear that proper notice was given to McLean. The regis- 
ter and receiver, in their letter of July 3, 1879, recite that McLean 
had, among others, received due notice, in accordance with the circu- 
lar of the commissioner of the gênerai land office, to show cause why 
his entry should not be held for cancellation. In the letter of Septem- 
ber 11, 1879, the commissioner of the gênerai land office recites that 
due notice was given Mcljean. My attention was not called to any 
law providing for preserving thèse notices, or the manner of the 
service thereof . I think, under thèse circumstances, this cornes within 
the rule expressed by the suprême court in the case of Cofleld v. Mc- 
Clelland, 16 Wall. 331. In that case the court was considering a stat- 
uto of the territory of Colorado that required a i)robate judge to 
give a certain notice of the entry of a town site, under the act of con- 
gress. There was a failure of proof as to this notice, and in regard to 
the matter the court said: 

"We think tbia Is a case In whlch the presumptlon appliea that the otHcer 
has done his duty, especially as no provision was made in the act for procur- 
Ing évidence that notice had been published. The case cornes within the 
rule so weU settled in this court that the légal presumptlon is that the sur- 
veyor, register, govemor, and secretary of state hâve done their duty ta re- 
gard to the several acts to be done by them in granting lands, and therefore 
snrveys and patents are always received as prima facie évidence of correct- 
ness." 

What was the effect of the cancellation of McLean's entry? In 
the case of GaUiher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. Eep. 873, 
the suprême court said of the cancellation of a homestead entry under 
circumstances almost identical with the one at bar: 
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"At that time, and by that act, ail her rights of every Mnd and nature were 
ended, and the land was fuUy restored to the uublic domain, free for occupa- 
lioii aiid purchase by any other citizen, as though there never had been any 
sémblance of occupation or entry." 

TaMflg titis nile, and applying it to this case, we flnd that the land 
in dispute was, on the 15th day of June, 1880, when the act above re- 
cited was passed, as free for occupation and purchase as though there 
hadîïever been the entry of McLean attached thereto. What was 
the effect Of that act? It did not grant to McLean any interest in the 
land in dispute. It did not amount to a sale or an entry of the land. 
He had the privilège to enter the land until the rights of others at- 
tadiedtherèto. He certainly could not wait indeflnitely before exer- 
cising this privilège or right. He did nothing towards exercising this 
rightforover two years, and died without making any move to exer- 
cise tMs privilège af ter the same was given him by tiiat act. This 
privilège; was not a clalm upon the land. In the case of Eailroad 
Co. V. Sanders, supra^ this court took occasion to consider to a 
iimited estent the tenu "claim" as used in the grant to plaintiff, and 
then said: 

"I would not say that every assertion of title to land would be entltled to 
the I terni fclalm.' Perhaps acts sufflclent should accompany the assertion of 
ti%;to eptitle the clalmant to a standing In a court of jus^oe to contest the 
right to the possession of the premises.*' 

The mère privilège to enter land, unaccompanied by any acts, if 
treated as a claim, would incumber ail the public domain subject to 
entry and pre-emption tô a claim, for every citizen has the privilège 
of entering or pre-empttng the same. By virtue of the act itself un- 
der which défendants clatoi this privilège of entry or purchase of the 
land, coricernîng which this privUege or right was giteû, it was subject 
to entry as a homesteàd by any qualifled citizen at any time before 
this right was exerciSed. Certainly, then, the intention of congress 
was not to inciumber this land with a claim in favor of McLean. 
It is urged, however, that the provision of the statute making the 
grant to plaintifl is thât the land which passes to it must be free from 
any right as well as any claim at the time of the deflnite fixing of its 
road. Thé term "right," as hère used, does not appear to me to be 
very deflnite, ànd its légal meaùing mot altogether certain. It will be 
observed that thé land must be free from this right. There is a différ- 
ence between a right which is given an individual, and a right at- 
tached to land. Bouvier, in his Law Dictionary, deflnes "right" to be 
"a well-founded claim." In the case of îJewkerk v.Newkerk, 2 Gaines, 
345, the court said, "Eight is équivalent to 'ail right.'" "Right" and 
"estate" are synonymous, at least in wills, with each other. Rapalje 
& Lawrence's Law Dictionary, in deflning "right," said of it: "Right 
to bring an action for possession of land given the owner." In some 
States the action to recover the possession of land is termed the "ac- 
tion of right." In such an action the plaintiff claims some estate in 
the land which is the subject of the action which entitled him to the 
possession thereof. I feel confident that the right mentioned in plain- 
tiff 's grant was some estate in land, and not a privilège which per- 
tained to the individual; and I cahnot think that the said act of ISSft 
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yave to McLean any right in the land. If so, it was în some way a 
grarft to some estàte in the land. Such, I am sure, waS not the inten- 
tion of congress in' passing that act. If an estate in the land, would 
it pass to his heirs or administrator? How would it be subject to dis- 
tribution? The sug^stion of such questions show that certainly no 
estate of any kind was granted to MeLean in the land. 

There is One other point presented in considerrng that statute. It 
is very doubtful as to whether any right or privilège was given to 
Mrs. McLean thereunder. The widow is not named therein as a ben- 
eflciary. In the case of Galliher v. Cadwell, supra, when considering 
this statute thë suprême court said: 

"And the argument is worthy of considération that becanse In some acts of 
congress she Is specifically named as entltled to rights origtoally vested in her 
busband, and the omission to specify her in the act In question was an Inten- 
tlonal exclusion of her from the privilèges named therein, and that congress 
did not intend to grant to others than the homesteader and the persons holding 
under him by Instrument in writing any rights by reason of his incompleted 
homestead entry." 

In support of this view the court cites Suth. St. Const. § 327, 
and cases cited. In looking at that section we flnd this language: 

"Where a statute enumerates the persons or thtngs to be affected by its pro- 
visions, there is an implled exclusion of others; there is a natural inference 
tliat Its appïïcatlon is not intended to be gênerai." 

While the court in that case rested its décision upon the ground of 
lâches, still, ail the way through the same, it treats the fact that the 
widow was not named in the statute of 18S0 as an important one 
in the considération of the case. 1 do not see how the provision 
of section 2291, Eev. St. U. S., can be cousidered a supplément 
to that of 1880, above named. That statute applies to another di- 
rectly. The said statute of 1880 does not purport in any way to sup- 
plant or take the place of any part of said section. It is an inde- 
pendent statute by itself. While in pari materia with the other 
statutes for the disposai by gênerai laws of the public domain, and to 
be construed with them, there is nothing which will warrant a court 
in taking a clause of one statute, which applies to a particular sub- 
ject and condition, and make it apply to a totally distinct statute. 
But, allowing that part of said section which gives the privilège to a 
widow to complète the homestead entry of her husband applies, and 
can it be said that it conveys any estate to her in the land, — ^any inter- 
est in it whatever? We hâve seen the land become public domain, 
free to any citizen to occupy and pre-empt or enter the same upon the 
canceUation of McLean's entry. Considering, then, ail of thèse stat- 
utes, and it appears to me that the land in dispute was such as the 
United States had full title to, not reserved, sold, granted, or other 
wise appropriated, and free from any préemption or other claim or 
right, at the time when the deflnite route of plaintifE's road was flxed, 
and a map thereof flled in the office of the commissioner of the gên- 
erai land office. By the terms of the grant it then passed to plaintiff. 
Neither McLean nor his widow had then exercised the privilège 
granted them, If any was granted to the latter, by the act of 1880. 
The right granted to McLean by the act of 1876, above referred to. 
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was Jost by Ws failure to comply with. tàe statute that required his 
■&imhpTiMati& be. made within a certain time, and the cancellation of 
hi» eD.tts!:ih. 1379. Oonsidering, as I hâve steadily maintained we 
should, âiè «condition of the land a,t the time the deflnite lîne of plain- 
tiff's road was flxed, and the grant to it received précision, I cannot see 
how I can reach any other conclusion than that plaintifl is the owner 
of the land in disputé, I theref oJ?e flnd that the plaintiff is the owner 
of the landâescribed in the complaint herein, and entitled to the pos- 
session thereof:;= that défendants are in possession of the same with- 
out its consent; and wi?ongfully. It is therefore ordered that judg- 
ment be entered in this case in faivîor of plaintiff and against défend- 
ants for the possession of the land described iu the complaint, and for 
its eosts of suit 
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1. Lakdlorb and ThnanT-^LbaSe— Assignmeniv-Conditions and Covenants. 
A leage contained the following clause: "This lease not to be sold. as- 
sigtied, or transferred wîthout the written consent of the party of the flrst 
part." JSeld, that this Vas a covenant, and not a condition, and the lease 
wonld pass by an assignment without the lessor's consent, so that the assignée 
could maintain ejectmeijt under it. 

8. Same— iNS-rBUOTiONS— SuBEENDBR DP Leasb. 

A request. to charge that a surrender of a lease had occurred by opération 
of làw becttùse of the factb therein stated côntained only a part of the facts 
bearing on the question of surrender. Held, that the court properly refused 
the request, and submitted the question to the jury on ail th,e évidence. 

8. Same— Êjkctment— BuBDEN of Pboop. 

Where, iû an action of ejectment, based upon a lease from the owner, de- 
fendant relies on an allégea surrender thereof, the burden is on him to show 
it, and that burden is not shifted merely because the évidence as to the sur- 
render went in with plaintiff's proofs. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvai^. 

Action of ejectment Iwought by G«orge H. Ahrens against W. W. 
Hague. Judgment for plaintifl. Défendant brings error. Affirmed. 

William H. Webb, being the owner of certain lands, made a lease thereof for 
15 years to O. & J. Siggîns, for the purpose of mining for oil and gaa. The lease 
côntained the following, çlatise: "This lease not to be sold, assigned, or trans- 
ferred without the written. consent of the pàrty of the flrat part." The lease 
also provided that the miniiig opérations therein contemplatéd should be prose- 
cuted with diligence, and that nO cessation of work should continue over 30 days, 
and also that the lessees might terminale and surrender the lease at any time 
after it shpuld be proved by drilling one or more wells that oil could not be found 
on or under the land in payiU'g quantities. The lessees never entered under the 
lease, but, without the consent of the lessor, assigned it to the Citizens' Gas Com- 
pany, who entered and drilled a well upon the land. After obtàining some gas, 
whioh they did not utilize, they drilled for a short time, when they lost or "stuck" 
their drill in the well, and wholly ceased opérations upon the land, and removed 
the engine and boiler used'ih drilling. Some months after the Citizens' Gas Com- 
pany ceased drilling, Wëbbinade another lease to Hague, (ihe défendant,) who, 
flnding the possession vacant, entered and drilled a well thereon, which produced 
gas in large quantities, and rendered the land profitable to the owner and lessee, 
While so engaged, the Citizens' Gas Company made no claim of any right or in- 
terestih th'e premises, but some time thereafter executed a paper purporting to 
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assign the lease under which they claîmed to Ahrens, (the plaintiff.) who brought 
thig action of ejectment against llague to recover possession of the premises. 

Cari I. Heydrick, Eoger Sherman, and Samuel Grumbine, for 
plaintiff in error. 
John P. Vinœnt and WUbur & Schnur, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLEE and BTJPFING- 
TON, District Judges. 

BUTLER, District Judge. The errors assigned are as foUows: 

First. "Li its answer to the said defendajit's flrst prayer for in- 
structions to the jury, which prayer was as follows, to wit: 'Tho 
lease from W. H. Webb to Orin Siggins and John Siggins, by its ex- 
press tenns, is not assignable, except by and with the consent in 
writing of the said W. H. Webb, and, no such consent having been 
shown, the plaintiff has shown no such title under said lease as will 
support this action;' and was answered by the court as foUosvs, 
towit: Œlefused.'" 

Second. "In its answer to the said defendant's second prayer -for 
instructions, which prayer was as follows, to wit: 'The lease under 
which the plaintiff claims, on the one hand requires that the lessee 
shaU prosecute the mining opérations therein contemplated with rea- 
sonable diligence so long as they shall hold thereunder, and not 
cease opérations for more than thirty days, and on the other hand 
provides for a surrender by the lessees before the expiration of the 
term. Therefore, if the lessees, or those claiming under them, com- 
mence the drilling of a well upon the premises, and after drilling the 
aame to the depth of about 1,500 feet, and while continuing the 
drilling "stuck" the tools in the well and never thereafter took them 
out, or in any manner rendered the well productive of profit to the 
lessor, but on the contrary whoUy ceased opérations upon the land, 
and removed their engine and boiler from the premises, and there- 
after made no claim to any right or interest in the premises while 
the défendant, Hague, was drilling thereon until after he had ob- 
tained a large and profitable gas well thereon, such acts and omis- 
sions amoimt to a surrender by act and opération of law, and the 
plaintiff cannot recover;' and was answered by the court as follows, 
towit: 'Eefused.'" 

Thrrd. "In that portion of its charge to the jury which was as fol- 
lows, to wit: 'On the other hand it is claimed by the défendants 
that the whole conduct of the gas company is consistent with the 
theory that it gave up the property, faUing to strike a productive 
well, and that its actions must lead to a conviction that it had in- 
deânitely suspended opérations and abandoned the property, and 
that it was only after the défendant commenced opérations and ob- 
tained a good well that the gas company concluded to hold on to its 
lease. The testimony has been fully reviewed by the counsel, and 
it is not nec«ssary that it be again detaUed to you, The burden is 
upon the défendants to satisfy you upon this question.' " 

The court treated the clause of the lease (recited ru the flrst as- 
signment) as a covenant, simply. The plaintiff urged and stUl urges 
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6Mât It is a "limitation." By this tenu, he must be iinderstood to 
meaitr a cdûdition subséquent, or a coûditional limitation; as appliëd 
it eau haT« no other signification. Was tlie court rîght? A condi- 
tion subséquent is a contingency named, on the happening of which 
a grant may be defeated»— such as the failwe to pay money, erect 
buàdings, or do any other required act, the failure to do which au- 
thoiizés the grantor's i*é-entry. A cônditional limitation — an ex- 
ample of which is a grant to one so long as he occupies the premises, 
or to a widow during widowhood — differs from it only in form, and 
the fact that re-entry is not necessary to terminate the grant. The 
law regards conditions with the same disfavor it does foi'feitures; 
and f or similar reasons, A clause will not theref ore be treàted as a 
condition if it can bè cotnstrued a covenant without violence to its 
terms. If the purpose to create a condition, or cônditional limita- 
tioiv is not expressed in clear, unequivocal language — ^as the courts 
hâve Irequently said in "apt tenus," such as "upon condition," "pro- 
vided nevertheless," "so long as," "during," etc^he clause will be 
treated as a covenant, simply. The provision under considération 
does not contain such language. The terms, "This lease shall not be 
sold, assigned, or transf erred, without the written consent of the 
party of the flrst part/' convey no suggestion even that the lease 
may be lost by such transfer. They express simply an agreement by 
the léssee, who alone coùld make the transfer, that he will not do it. 
If the lessor was not satisfled with the remedy wliich the law afifords 
for breaches of such agrëements he should hâve stipulated for an- 
other by adding terms of condition or forfeiture. That he knew 
veny wëll how to do this, and had it in mind, as respects breaches of 
other provisions of the lease, is shown by the following clause: "A 
faillir©! to pay the money after demand made, or put down the well, 
as faeceilialter stipulated, shall f orf eit this lease within ône year from 
the date hereof." The inference is strong, therefore, that he did 
not coutemplate similar conséquences as the resuit of a transfer. 

?rhis construction has the support of abundant authority. In Doe 
V. GbdidHn^ 4 Maule & S. 265, the lease coutained a similar provi- 
sion against assigning; and also a provision for forfeiture on 
breach of other covenants. The court held that there was no 
right of re-entry for breach of the provision against assigning; that 
it did not create a condition but a covenant merely. In Crawley v. 
Price, L. B. 10 Q. B. 302, the lease contained a similar provision; 
and it was held that the lessor could not re-enter for its breach; 
that it was not a condition, but a covenant merely; and that a right 
of re-entry provided for the breach of other covenants, could not, 
under the circumstances, be applied to it. In Shaw v. CoflBn, 14 C. 
B. (N. S.) 372, the lease contained the following clause: "The tenant 
agrées that he will not underlet the premises without consent of the 
landlôrd." On its breach the court held that it did not create a con- 
dition, for the reason, as expressed, that no words of agreement 
merely will create a condition; that to produce this effect apt terms 
must always be employed. In Den v. Post, 25 N. J. Law, 285, the 
lease contained a simUar clause; and upon its breach the court held 
it to be a covenant merely and not a condition, saying that to war- 
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rant a différent construction, other language; plainly indicating tlie 
purpose to create a condition, aa provision for re-entry, forfeiture, 
etc., must be employed. In Spear v. Fuller, 8 N. H. 174, where a 
similar provision v\ras under considération, tlie court held it to be a 
covenant merely, and not a condition. The autliority of this case is 
weakened kowever by the fact tliat its ruling does not rest exdu- 
sively on tliis ground. In Wlieeler v. Dascomb, 3 Cush- 285, tlie 
lease contained the following provision: "The tenant agrées to deliver 
up tiie premises (during the term) on three months' notice." This it 
was held did not create a condition, for the same reason — ^the ab- 
sence of appropriate language to express such a limitation. See, also, 
1 Washb. Eeal Prop. §§ 504--506, 510, 511. The plaintifl refers us to 
Mason v. Corder, 7 Taunt. 9, and Hynes v. Ecker, 34 Mo. App. 650. 
The former is a décision on motion for new trial, and is so meagerly 
and unsatisfactorily reported as to be of little value. The latter is 
a décision of the district court of St. Louis and Kansas City, and does 
not seem to involve the question. 

The point recited ra the second assignment, the answer to which 
is also complataed of, requested the court to say that because of fche 
facts thereia stated a surrender by opération of lav? had occurred. 
The statement contains only a part of the facts bearing on the ques- 
tion. Tl|.e court refusedthe point and submitted the question of sur- 
render to the jury on aD the évidence. In this we think it was right. 

The thirà assignment is based on the court's instruction thafc the 
burden of proof respectiag the question of surrender was on the 
plaintifl in error. Hère agajn we think the court was right. It is 
immaterial that the testimony respecting the question, on which the 
plaintifl relied, went in with the defendant's propfs. The aUegatkm 
of 8urre;ider was the plaintiffs — ^was a part of his case — and he was 
therefore bomid to sustain itj by référence to the necessary proof. 
Pinding no error in the several assignments, the judgment is af- 
ârmed. 



CHICAGO & N. W. RY. CO. v. DAVIS. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 

No. 84 

Masteb anb Sekvant — Death bt Wrongful Act — Contkibutobî Négli- 
gence. 

A section man on a railway, wlio releases his hold on a hand car, descends 
therefrom, stands upon tlie track on a down grade, in front of a dump car, 
by chance detached from the hand car, and closely following it at the rate of 
from three to four miles an hour, and is killed thereby, is guilty of such con- 
tributory neglie;ence as to bar a recovery for his death. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Action by A. T. Davis, administrator of the estate of Olaf Hoedling, 
deceased, against the Chicago & Northwestern Eailway Company, for 
death by wrongful act. Verdict and judgment for plaintifl. Défend- 
ant brings error. Eeversed. 
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' Frank P.fJDàvcIey' &ïid J. G. Ctobk, (W. 0. Goudy and N. M. Hubbard, 
ontiie-brfelÇ)torplaintlfE'ln«FFor.i - 

Gmtu BcfWeiV'(J. It Barcrdft and O. M. Brockett, on the brief,) for 
defehdanl iiileiiroi-. 

fi^ôrô ÔÉEWEE, CîiriJuît JmUté, and OÀJiDWÊLli aÉd SAN- 
BÔRK CMf Jifidges. 

SANBOIÎIî,- Circuit Judèë. ' "Tte défendant In eirb^; wlio waa the 
plaintifl beloW, 'brôoght tMs îictîbn for thô ne^igeirt'kîlling of the de- 
ceased by thé défendant iaîlwajf ëôikpany. The company; in its an- 
Bwer, denied négligence on its pitrt, ànd alleged that the négligence 
of the deceased' caused his àèath. _ The testimony was nndisputed, 
and established the following facts:^ ' i ' 

Oitt July lly 1888, thô dêtSeasëil Vas working as a section man for 
the défendant. Hé had beçh th its service in that çapacity about 
two weeks, and on this day Wàà orie of a section gang df six men who 
were engaged in transporting.railroàd ties by mèans of a hand car 
and dump car iàlbng the Une of the railroad to the point where they 
were to be uséd' tprépai* it Threpof thèse men stood upon the for- 
wârd end of thé hand car; âhfl three u|>on the réàr end. The de- 
ceased was the MidcÛe one pf thé threie 'standing ùpbil tbe rear of the 
car. Dump cars ordinarily*haVè nb brake, and no means of fastening 
thém to a hand car, and tMs pné hiàid iiône. In the forenoon of this 
day thèse men loaded 22 or 5^ neW cëdàr ties lehgthwise upon the 
dump car, and ikauled them àbbUt a mile and a half over a hiUy road, 
fl^hen tli.ey linloadéd them, reriiored the cars from the track, ate their 
diimer, then réiôaded the dumîp car, and again proéeeded on their 
way. In the morning, whèri ïÉé diimp car was îoàdéd, the section 
boss struck a pièk into one èf tiiéties near its forward end, so that its 
handle projeÇted forward, and directed some one to take hold of the 
pick; The hand car was placed lii front of the loaded dump car, and 
the deceased, standing on the rear end of the hand car, grasped its 
handle with his right hand to hpld hlmself in position, and took hold 
of the handle of the pick with his left hand, to control the speed of 
the dump car, and ke^ it at a proper distance from the hand car. 
They passed |ome rising grades in the forenoon, and there they got 
o£f and pusliéd the dump car, feëcause the propèlïing power of the 
hand car was not sufflcient to haulit. After reloading the car in the 
aftemoon, they proceeded in thç same way, the deceased still grasp- 
ing the handle of the hand bar and the pick handle, untU, as they 
were passing down a descending grade, one or two of the ties and the 
pick fell off. When the ties fell, the boss appUed the brake to the 
hand car, wh^ch diminished its, ipeéd, but he immediately saw that 
no more ties would fall, and released the brake. When he applied 
the brake, the dump car came up against the hand car so that the men 
standing on it fdt it "a little bit," but neither the deceased nor any 
of the men on the car lost their balance on this acçount, or had any 
diflficulty ih kèeping their places. vWhen the brake was released, the 
hand car, wMch wâs moving about three br fbur miles an hour, — so 
slowly that the men could easily step from it to the ground without 
falling, — separated from 2 to S feet from the dump car. When the 
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hand car had moved about 150 feet from the place where the ties and 
pick fell off, the deceased released his hold on the handle of the hand 
car, and went down hetween that and the dnmp car, where he was run 
over and killed by the latter. When the brake was let off, he had his 
right hand on the handle of the hand car, and as he released his hold 
and went down upon the roadbed he did not call ont, or reach ont his 
hand to grasp anything or any one, nor did he lose his balance or fall, 
but stood stÛl, as if he had stepped down, or walked a step or two 
towards the dnmp car, untU it struck him, and threw him under it. 

At the close of the testunony the défendant requested the court to 
instruct the jury to return a verdict in its favor, but this was refused, 
and this refusai is one of the errors assigned. There was a verdict 
and judgment for plaintiff. 

In providing his employés with a reasonably safe place in which 
to work, in supplying them with reasonably safe machinery and ap- 
pliances with which to perform the service assigned to them, in the 
employment of compétent men, and in the gênerai conduct of his busi- 
ness, it is the dnty of the employer to use that degree of care, com- 
mensurate TV^th the character of his varioùs opérations, which an or- 
dinarily prudent person wonld exercise under like circumstances in 
order to protect his employés from injury; and for any injury caused 
by his f ailure so to do he is liable in damages, provided the injured 
employé does not by his own négligence contribute to such injury. It 
is likewise the duty of the employé to exercise that degree of care, 
commensurate with the character of his occupation, which an ordi- 
narily prudent person would employ under like circumstances in order 
to protect himself from injury, and, if he fails to exercise this care, he 
cannot recover for any injury to which his own négligence has coU' 
tributed, even though his employer has faUed to exercise due care. 
Where the. injury results from the concurrent négligence of the em- 
ployer and employé, the latter cannot maintain an action for dam- 
ages resulting from it, because it is impracticable in the administra- 
tion of justice to divide and apportion the compensation in propor- 
tion to the varying degrees of concurrtag négligence. If he volun- 
tarily and unnecessarily places himself in a position that he knows is 
dangerous, or that an ordinarily pnident man in his position would 
know was dangerous, and is thereby injured, when there are other 
positions that he might take in the discharge of his duty that are safe, 
he cannot recover of the défendant, although the latter is in some 
degree négligent. He cannot recldessly and unnecessarDy expose 
himself to a known danger, and then recover for an injury to which 
such exposure contributed. Ounningham v. Railroad Co., 17 Fed. Rep. 
882, 886; Bunt v. Mining Co., 138 U. S. 483, 485, Il Sup. Ct. Eep. 464; 
Railroad Co. v. Jones, 95 U. S. 439, 443; Kane v. Railway Co., 128 U. 
S. 91, 94, 9 Sup. Ct. Rep. 16; Goodlett v. Railroad, 122 U. S. 391, 411, 
7 Sup. Ct. Eep. 1254; Kresanowski v. Railroad Co., 18 Fed. Rep. 229, 
234, 235; Railroad Co. v. îilickels, (Sth Orcuit,) 4 U. S. App. 369, 1 C. 
0. A. 625, 50 Fed. Rep. 723. 

Under the statute upon which this action is based, the administra- 
tor can maintain it only in case the deceased could hâve recovered 
damages for his injury if he had survived. The flrst question there- 
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hlpe 18, did the négligence of thê deceased cause br contrijjîité to tbé 
àtiéident ànd <leath? ', , ! 

Tlie projdmàté cause of the' âeath waa that the dé^âased rèleasèd 
lïîs grasp upon the handle of thè hand car, went down upon the road^ 
hr^- hetween the cars, and thëre Stood still, or walked towards the 
apprdaching dump car, until it struck hlm. Thèse acts were not nec^ 
essary to the propél" performance of his duties. They did not tend to 
assist him in the pfoper dischai-gë of those duties, but tended to pré- 
voit their pfoper discharge. 'me danger of releasing his hold and 
placfaig Imnself on the roadbed in front of the descending loaded car 
was plain and palpable, No man of ordinary prudeûce côuld faû to 
apprfehend it. The deceased must hâve seen and known it. He was 
48 years old. He had been in this country 10 years, He had worked 
for thia raiiroad company four or flve weeks on a graver train, and 
two weeks inunediatdy preceding the accident on thiS section where 
he wàa killed. He knew that tiiese cars were running at a down 
grade at the rate of three or four miles an hour, and that his safety 
in standing on the moving hand car depended upon his holding fast 
to its handle. He kneW the effect of gravitation, — ^that heavy bodies, 
when unsupported, will fall; that cars as well as water will run down 
hUl; and that the momentum of a loaded car descending a grade at 
the rate of four mues an hour Ivill carry with it or crush under it a 
single inan who places himself in its way. No man of ordinary pru- 
dence would hâve so unnecessarîly exposed himself to this plain dan- 
ger. No inan in the exercise of reasonâble care would hâve releàsed 
his hold upon the handle of the hand car, so that he might, by any 
sudden change of speed, be toppled off the car. No ordinarily pru- 
dent man would hâve placed himself on the roadbed in front of the 
advancing dump car. As well might a brakeman throw himself in 
front of an advancing locomotive, or a painter, holding to a ladder far 
up on the side of a lofty building, release his hold, and then seek to 
recoverôf his employer for resulting injury. 

In Kane v. Eailway Co., supra, the suprême court said: 

"It ïB undoubtedly the law tbat an employé is guilty of contributory négli- 
gence, whiçh will defeat Ws right to recover for injuries sustained in the course 
of his employaient, when suich injuries substantially resulted from dangers so 
obvions and threatening that a reasonably prudent man, under similar circum- 
stanceB, would hâve avoided them, if In his power to do so, He will be deemed 
to hâve assumed the risks involved in such heedless exposure of himself to dan- 
ger." 

In Ounningham v. Eailroad Co., supra, where a yardman in the dis- 
charge of his duties unnecessarîly jumped upon a defective foot- 
board on the rear of an approachihg engtue, whose hand railing was 
broken off, so that he feU under the engine and was killed, Justice 
Miller, in charging the jury, thus laid down this nile of law: 

"A man hsa no right, because a fire is built in his neighborhood, to put his 
flnger or his çlothes in it, and burn them, then say, 'I may sue and recover dam- 
ages.' Aman hasno right to thrust himself forward intô a dangerous position, 
and say, 'If I am killed, somebody will get damages for it;' or, ' If I am hurt, 1 
fihail go to the hospital, and be taken care of, and recover damages.' He has got 
to take care of himself , as well as the raiiroad has to take care of their duties and 
their employés. Thèse obligations are mutual; and it is the law, and it is your 
duty to require it as law, that, if a man voluntarily put himself into a dangerous 
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position, — does 80 unneeessarily, when there are other positions in connection 
with the discharge of his duty which are safe wliich he can be placed in,— he 
cannot recover of the railroad company damages for that injury to which he has 
contributed by his own négligence. That is the law. " 

Wlien the jury in tliat case, through. some mistake, returned a ver- 
dict for the platQtiffi, he immediately set it aside with the remark 
that it was not only a case of clear négligence on the part of the de- 
ceased, but a case of stupid négligence on his part. The simUarity 
of the négligent acts of the deceased in that case and in the case we 
are now consideriug is striking, and the applicabUity of this rule of 
law to the facts of this case is obvions. The deceased was stationed 
in a safe position for the discharge of his duty, — a position where he 
would not hâve been injured had he retained it. He carelessly left 
it, and unneeessarily exposed himself to a perfectly obvions danger. 
This careless exposure was the proximate cause of his death. An 
ordinarily prudent man would not hâve so exposed himself, and 
would not hâve been injured, The other flve members of his gang 
did not, and they were not injured; and the court below should hâve 
instructed the jury to return a verdict for the défendant. 

The views we hâve already expressed render it unnecessary to con- 
sider the other errors assigned. The judgment below is reversed, 
with costs, and the cause remanded for further proceedings in accord- 
ance with this opinion. 

BEÈWEE, Circuit Justice. I concur in the judgment of revergal 
on the ground t^^at, whatever of risk there was in the position occu- 
pied and the work done by the deceased at the time of the accident 
causing his death, was obvions, and therefore assumed by hitn. No 
spécial sMU or knowledge was necessary to perceive the full danger. 
Every man must be presumed to know the effect of applying a brake 
to a wagon or car descending a grade, and to take such précautions 
against injury therefrom as he deems Buflftcient. So, whether the de- 
ceased got off the hand car voluntarily or involuntarily is immaterial. 
If the former, he chose to put himself in a place of danger; if the 
latter, it was because he faUed to take suitable précautions against 
that checking of the hand car by the brake which he knew was likely 
to happen at any time, and the effect of which he must also be pre- 
sumed to hâve known. 



UNION PAC, RY. CO. v. JARVl. 

(Circuit Court of Appeals, Eighth Circuit. October 17, 1893.) 

No. 138. 

Mabtbb and Servant — Depectivb Appliances— Mines. 

Where a certain part of the roof of a mine, from which rock falls and in- 
jures a workman, was known to the oflScers to consist of treacberous rock, 
needing constant watching, and liable to be loosened if wet; and where it 
appcars that it had not been properly tested for weeks; that it had long been 
wet; that similar rock near by had been supported or removed, — it is a ques- 
tion for the jury whether the failure to support or remove such rock was a 
lack of ordinary care in providing a safe place for the miners to work in. 
V. 53F.no. 1 — 5 
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' ': fVhWeainineriiijuredbyroékjfalling from the mSne roof has been ein- 
' ''pléy4d in that diponly two weeks; knows nothingof inspecting roofs, works 
in darkness but for the Ught iit^bis cap, is unable to reacb tbe ropf in that 
placç with his band, (the proper test béing sounding with the hand, a pick. 
èr»*' cane,) bas seen rock fall from that place and elsewhej-e ail over the 
islope, and testifies tbat he apprel^ended no ereater danger the,re than else- 
wli^re. and where n^iners frequpntly pass ùnder the place «ithout apparently 
aipprehending danger, the qùéstion'whether hé is guilty of contributory neg- 
ïigèiiceisforthe jary. ' 

8. SAMS— SC»PE OF EMl*0tMBNi>->MlNER8* R0LE8. 

iArule adopted by minersi and apcepted by their employer, required cars 
to;be furnished at the near^st swltch lor the minera, to flll. A miner, com- 

' pelled for two ■wéëks to go b'eyo,nd the neàrest switch for his cars, in disre- 
ga:rd of the raie, -was injuîed byroûk fallihg from the roof while so doing, at 
a place nnder which he hadito pass to and from his work daily, there being 
no évidence that ha was aware of the rule. Eeld, that he was injured while 

< actiog in the Jine of bis employment. 

4. TbiÀL— l^BTKUCTIONS. 

It is ttbt èrror to refuse a reguested charge when the rule of law embodied 
thel-ein Is properly laid down in the gênerai charge. 

In Error to the Ciircuit Cîoupt of the United States for the District 
o£ Wyoming. - 

Action by Edward Jarvi against the Union Pacific EaUway Com- 
pany for injuries receped inits employ. Verdict and judgment for 
plaintiff. Défendant brings error. Afflrmed. 

Statement by SAlîŒOEN, Cîircuit Judge: 

Thedeféhdant in errojs, who was the plaintiff below, obtained a judgment âgainst 
the Uplpn Pacifie Railway Company for f 5,000 for injuries which he recei ved from 
the fàllihg of a stone from the roof of a mine in which he wes employed by thé 
détendaiit as a miner. Ih'fais complaint he alleged that his injury resulted from 
the f ailure of the défendant to use reasonable care to support this roof, and pro- 
vide a safe; place for him to work. The défendant, in its answer, denied ail nég- 
ligence on Us part, and alleged that the plaintiff was injured àt a place where he 
was ont of ihe Une of his employment, and that he was himself guilty of négli- 
gence that caused the inj«ry. The testiroony proved that at the time of the in- 
jury the plaiotiJS had been at work about two weeks in the dip slope air course of 
a mine about i()0 yards from the junction of the dip slope and the main slope. 
About 75 feet from this junction the air course in which plaintiff was working 
branched oflE from the dip slope. There was an iron railroad track extending 
from the maiàlslope down the dip slope and Connecting by a switch with a track 
which extended down the air course to the point where plaintiff was at work, and 
plaintiS's wages were méasured by the amouiit of coal he produced. He was f ur- 
nishedseven câtseachday, which he obtained at the junction of the main and 
dip slopes, pushed to his place of working, and flUed. When loaded, thèse cars 
were drawn by mules driven by defendant's employés to the main slope, where 
they were taken out of the mine by machinery. On the day of the accident there 
W1S no car at the nearest switch or at his working place for him to flll in the 
morning, and, after digging about an hour and p. half, he walked outtowards the 
main slope to get a car, and after he entered the dip alopé, and, either at the junc- 
tion of the? Jwo slopes or a f ew feet down the dip slope therefrom, he was caught 
and injured by' a large stone that fell from the roof. In 1885 the minera adopted 
a rule, which was assented to by défendant, that the empty cars should be deliv- 
ered by defendant's drivers at the switch nearest to the working place of the 
miners reçpectively, but Done had everbeenso delivered to plaintiflE while ha Was 
at work in the air course where he was injured. He and his partner had uni- 
formly obtained their cars at the main slope, and there was ao évidence that this 
rule was known to the plaintiff. The plaintiff testifled that at a point about five 
yards from the main slope. as he was walking up the dip slope to get his car, the 
stone fell upon him from the roof; that he passed this place morning and even- 
Ing in goingto and returning from his work, and seven times a day as he went 
after cars; that the roof was about eight feet high, so that he could not reach it 
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Witli hiahand, but that he could see it withihis lamp;' that it waa wet, and he had 
Been stone fall from the roof at this point once before, but that small pièces had 
fallen from the roof ail pvertheniine; that moisture in the roof causedthe stonea 
to become loose, and made them liàble to fall, but that hedid not know this untit 
after the accident: that Mr. Rodgera, the miniug boss, kept lots of men in the 
mine to fix the roof, but he (the plaintiff) had ne ver had any expérience in that 
kind of work, and did not know what kind of a roof it wàs in the dip slope. 

Two minera who were workiiig down the slope, and who pasaed under this roof 
frequently every dây, testlflod that over the coal which had been removed from 
this slope was a clay rock about three feet thick, which water disintegrated. and 
that a large part of "this roof was wet, Another witness testifled that some weeks 
before, at the point where the dip slope and main slope joined, the stone kept 
coming down, and the défendant thereupon blasted ont the clay rock in the roof 
of the main slope at this point untilit came to a solid sand rock above it, whick 
formed a good roof. The witnesses for the défendant testifled that the accident 
happened at the junction of the main and dip slopes, and was caused by the fall 
of a pièce of this Clay rock, which was found to hâve a seam in it that no inspec- 
tion would detect. G. L. Black, the gênerai superintendent of ail the mines of 
tbè défendant, testifled that it was the duty of Mr. Rodgers, the mine boss, to see 
to the safety of the men. L. R. Myera, the superintendent of the mine in which 
the accident occurred, called this clay rock "bastard rock," and testifled that it 
did not make a verygood roof in itself ; that at timea it waa a rather treacherous 
kind of stone. W. H. Brown, the defendant's gênerai inspecter of noines, testi- 
fled that the roof of this mine at the junction of the two slopes waa not a good 
roof, and ao they decided to, and did, take down the clay rock at thia point about 
two months before the accident. That he inspected the mine once a month. 
That a large portion of the dip slope was timbered at the time of the accident, and 
he thought it was timbered within 30 feet of the main slope. That "the roof in 
the dip slope waa pretty fair; part of it flrat claas. It was not a had roof. I am 
sure of that. It waa pretty fair. Of course, there are degreea of badnesa as well 
as of goodness. The roof in the dip slope waa neither good nor bad; it was a 
pretty fair roof. A good roof ia one that don't want any timber; a fair roof is 
one that might possibly go, but needs watching. It was a flre-clay roof, and you 
want to watch a flre-clay roof a little doser than rock roof. " That the proper 
way to test auch a roof ia by aounding it with the handa, or with a pick or cane. 
Walter Rodgera, the mine boas, whoae duty it was to watch the men and their 
work and aee to their safety, teatifledthat he sometimes aaw the miners in the 
dip slope go to the main slope to get their cars. That he visited the part of the 
mine where the accident happened daily. That he was as careful as he could be 
in looking at the roof to see if it was safe, and believed it was ao before the ac- 
cident; but he nowhere testifled that he aounded or teated it with hand, pick, or 
cane. 

Défendant requested the court to instruot the jury to return a verdict in its 
favor, but that request was refused, and thia refusai was one of the errors as- 
signed; others relate to the charge to the jury. 

John W. Lacey, (Jolin M. Thurston and Willis Van Devanter, on 
the brief,) for plaintifE in error. 

Constantine J. Smyth, (Timothy J. Mahoney, on the brief,) for de- 
fendant in error. * 

Before CALDWELL and SAÎIBOEN, Circuit Judges, and SHIRAS, 
District Judge. 

SAJNBOEN, Oircnit Judge. It is the duty of the employer to ex- 
ercise ordinary care to provide a reasonably safe place ta which his 
employé may perform his service. It is his duty to use diligence to 
keep this place in a reasonably safe condition, so that his servant 
may not be exposed to uimecessary and unreasonable risks. The care 
and diligence required of the master is such as a reasonably prudent 
man would exercise under like circumstances in order to protect his 
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èervants from injùry. It muât be commensurate with the character 
of the service réquired, and with the dangers that a reasomably pru- 
dent man would apprehend under the circumstances of each particu- 
lar case. ObTiously, a far higher degree of care and diligence is 
dëmaiiâed of the master who places his servairt at work digging coal 
beneath overhanging niasses of rock and earth in a mine than of him 
who places his employé on the surface of the earth, where danger 
from superincmnbent masses is not to be apprehended. A reasona- 
bly prudent man would exercise greater care and watchfulness in 
the former than in the latter case, and, throughout ail the varied 
occupations of mankind, the greater the danger that a reasonably in- 
telligent and prudent man would apprehend, the higher is the de- 
gree of care and diligence the law requires of the master in the pro- 
tection of tbe servant. For a failure to exercise this care, resulting 
in the injuTy of the employé, the employer is liable; and this duty 
and liability extend, not only to the unreasonable and unnecessary 
risks that are Imown to the employer, but to such as a reasonably 
prudent màn in the exercise of ordinary diligence — diligence pro- 
portionate tb the occasion— would hâve known and apprehended. 
Oook V. Eailroad Co., 34 Minn. 45, 24 N. W. Kep. 311; Efeyden v, 
Manufacturing Co., 29 Conn. 548; Noyés v. Smith, 28 Vt. 59; Gib- 
son V. Eailrôâd Oo., 46 Mo. 163; Nadau v. Lumber Co., (Wis.) 43 N. W. 
Eep. 1135, 1187; Hutchinson v. Raikôad Co., 5 Exch. 343; Huddle- 
ston T. Machine Shop, 106 Mass. 282; Snow v. Eailroad Co., 8 Allen, 
441; Sullivan V. Manufacturing Co., 113 Mass. 396; Eyan v. Powler, 
2i N. Y. 4i()f Patterson v. Kâîlw^ay Co., 76 Pà. St 389; Swoboda v. 
Ward, 40 Mjch.-420. 

This duty a,iid liability rest upon the same prtnciple, and are gov- 
ernéd by th0 same rillès, as the duty and liability to provide and 
keep In i^âsoîaabiy safe condition the machihèli'y ahd tools furnished 
employés, WMle the master is not a guarantor or insurer of the 
sàfety of the place in which he puts his servant, or of the safety of 
the tools or înaçhinery he fumishes, he is in every case bound to ex- 
ercise that care and diligence proportionate to the occupation and 
the occasion which a reasonably intelligent and prudent man would 
use under like circumstances both to provide and keep in reasonably 
safe condition the place of work and the machinery and appliances 
requisite to its performance. This duty is personal to the master, 
ând qfinnot bë so delegated as to relieve him of liability. RaUroad 
Oo. V. Herbert, 116 U. S. 642, 648, 652, 6 Sup. Ct. Eep. 590. 

On the (^p^ev hand, it is the duty of the servant to exercise that 
degree of care, commensurate with the character of his occupation 
and the occasion, which a reasonably prudent person would employ 
under like circumstances in order to protect himself from Injury; 
and, if he fails to exercise this care, he cannot recover of the master 
for an injury to which his own négligence has contributed, even 
though his master has failed to exercise due care on his part. He 
cannot recklessly expose himself to a known danger, or to a danger 
which an ordinarily prudent and intelligent man would, in his 
situation, hâve apprehended, and then recover of the master for an 
injury his own recklessness has caused. Cunningham v. Eailway 
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Co., 17 Ped. Eep. 882, 886; Bimt v. Mining Co., 138 U. S. 483, 485, 11 
Sup. et Kep. 464; Eaiiroad Ck). v. Jones, 95 U. S. 439, 443; Kane t. 
EaUway Co., 128 U. S. 91, 94, 9 Sup. Ct. Eep. 16; Goodlett t. Eaii- 
road, 122 U. S. 391, 411, 7 Sup. Ct. Eep. 1254; Kresanowski v. Eaii- 
road Co., 18 Fed. Eep. 229, 234, 235; Eaiiroad Co. v. Nickels, 4 U. S. 
App. 369, 1 G. 0. A. 625, 50 Fed. Eep. 718; Eaiiroad Co. v. Davis, 
58 Fed. Eep. 61. 

But thé degrees of care in the use of a place in wliich work is 
to be done, or in the use of other instrumentalities for its per- 
formance, required of the master and servant in a particular case, 
may be, and generally are, widely différent. Each is required to exer- 
cise that degree of care in the performance of his duty which a rea- 
sonably prudent person would use under like circumstances; but the 
circumstances in which the master is placed are generally so widely 
différent from those surrounding the servant, and the prùnary duty 
of using care to fumish a reasonably safe place for others is so much 
higher than the duty of the servant to use reasonable care to protect 
himself in a case where the primary duty of providing a safe place or 
Bafe machinery rests on the master, that a reasonably prudent person 
would ordinarily use a higher degree of care to keep the place of work 
reasonably safe if placed in the position of the master who fumishes 
it than if placed in that of the servant who occupies it. Of the 
master is required a care and diligence in the prei)aration and subsé- 
quent tuspection of such a place as a room in a mine that is not, in 
ihe first instance, demanded of the servant. The former must wàtch, 
inspect, and care for the slopes through which and in which the 
servants work as a person charged witti the duty of keeping them 
reasonably safe would do. The latter has a right to présume, when 
dirécted to work in a particular place, that the master has performed 
his duty, and to proceed with his work in reliance upon this as- 
sumption, unless a reasonably prudent and intelligent man in the 
performance of his work as a miner would hâve learned facts from 
which he would hâve apprehended danger to himself. Eussell v. 
EaUway Co., 32 Mnn. 230, 20 N. W. Eep. 147; Hutchinson v. Eaii- 
road Co., 5 Exch. 343; Gribson v. Eaiiroad Co., 46 Mo. 163; Cook v. 
Eaiiroad Co., 34 Minn. 47, 24 N. W. Eep. 311. 

The degrees of care required of the master and servant also differ, 
because dèfects iu a pièce of machinery or in the roof of a mine that 
to the eye of a compétent inspecter, such as the master employs, 
portend unnecessary and unreasonable risks and great danger, may 
hâve no such significance to a laborer or miner who has had nu ex- 
périence in watching or caring for machinery or roofs of slopes in a 
mine, and the latter is not chargeable with contributory négligence 
simply because he sees or knows the defects, unless a reasonably in- 
telligent and prudent man would, under like circumstances, hâve 
known or apprehended the risks which those defects Indicate. The 
dangers, and not fclie defects merely, must hâve been so obvious and 
threatening that a reasonably prudent man would hâve avoided them 
in order to charge the servant with contributory négligence. Kane 
V. EaUway Co., 128 TJ. S. 94, 9 Sup. Ct. Eep. 16; Eailway Co. v. Mc- 
Dade, 135 U. S. 570, 573, 10 Sup. Ct. Eep. 1044; Cook v. Eaiiroad Co., 
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81 ÎKan. 45, 47, 24 îî. W. Bep. 311; Myers v. Irom Co., 160 Mass. 125, 
22N.E,Eep.631. 

iiâpplying thèse riïles of law to the facts of this case, ought the 
Côxiiît below to hâve instructed the jïiry to retum a verdict for the 
défendant? Ordinarily^ in actions like the présent one, questions of 
ne^igence are for thè jury. The ordinary care ^hich the parties 
are required to use in the discharge of their respective duties to 
eachother so varies wlththe situation of the parties and the circum- 
stances of each particular case, the measurement of it dépends so much 
upon knowledge and expérience of practical business affairs, that 
the policy of the law to relegate thèse questions to the détermination 
of 12 prabtical men has long been settled. It is only when the facts 
are undisputed, and are such that reasonable men can fairly draw 
but one conelusion from them, that the question of négligence isever 
considered one of law for the court. Eailway Co. v. Ives, 144 U. S. 
409, 417, 12 Sup. et. Eep. 679; Railway Co. v. Converse, 139 U. S. 
469, 11 Sup. Ot. Eep. 569; Kailroad Co. v. PoUard, 22 Wall. 341; 
Bennett V* Insurance Co., 39 Minn. 254, 39 N. W. Eep. 488; Abbett 
V. EaUway Co., 30 Minn. 482, 16 N. W. Eep. 266. 

This record is far from presenting a case where ail reasonable men 
must drawthe inference either that the plaintiff was guilty of, or 
the défendant free froni, négligence. The testimony was conflict- 
ing as to the place and cause of the injury. As to the defendant's 
négligence, it appeared that the roof in the dip slope where this 
accident happened was composed of a clay rock about three feet 
thick, that d^endant's inspectors, whose duty it was to keep this roof 
reasonably safe, knew to be a treacherous rock that needed constant 
watching; a rock that water disintegrated, and caused to become 
loose and fajl. It appeared that the only way such a roof could be 
properly t^ted was by «ounding it with the hand or a pick or cane, 
and there was no testbuony that it had been so tested or sounded for 
weeks, although the chlef inspector testifled that, in his estimation, 
this was not a good roof; that it was one that might possibly go, but 
needed watching; thaït through the greater part of this dip slope 
the roof had proved so poor that the défendant had supported it with 
timber; that it had not done so at this point, and that at a point 
but a few feet distant,; where the two slopes joined, this rock had so 
crumbled and faUen that défendant had blasted it ail down, and 
removed it, two months before; and there was testimony that the 
roof at the place of the accident had long been wet. In view of this 
testimony, it certainly was a fair question for the jury whether or not 
the defendant's failure to protect this particular portion of the roof 
by timbers or to remove it by blasting was not a lack of ordinary care. 
As to the contributory négligence of the plaintiff, in view of the 
facts that he had beeti directed to go to work in this dip slope 
but two weeks before; that he had a right to présume, in the ûrst 
Instance, that the défendant was inspectiag and keeping this roof 
reasonably safe; that he had never been employed in caring for or 
inspecting roofs; that he Was working and movlng in darkness, made 
visible only by his laffip in his cap; that the roof at this point was 
too high for him to sound with his hand; that, although he had seen 
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stone fall once from tliîs place, pièces had also fallen ail ov^er the slope; 
that miners who were working in the same slope, and passing under 
this roof frequently, continued at their work without apparently 
apprehending danger from this place; and that plaintiff himself tes- 
tûied that he apprehended no more danger hère than from any other 
place in the roof, — no court would be justifled in holding that it 
conclusively appeared from this évidence that a man of ordinary in- 
telligence and prudence would, under like circumstances, hâve appre- 
hended the risk and danger. The court below was right in leaving 
ail thèse questions of négligence to the jury. 

In the charge to the jury the court below stated that the rule 
which required the défendant to deliver empty cars at the nearest 
switch was obviously a measure of convenience to the miners, and not 
a measure of safety; that it could not bave much weight in the 
détermination of this case; and declined to charge, as requested by 
défendant, that, if the défendant employed a sufScient number of 
drivers to deliver the empty cars in accordance with the rule, plain- 
tiff was not in the line of his duty when he went beyond the nearest 
switch for a car, and therefore could not recover; and this ruling of 
the court was assigned as error. There was no error in this ruUng. 
There was no évidence that plaintiff ever knew of this rule. The dé- 
fendant had constantly disregarded it in its dealing with him and 
his partner, and had compelled them to go to the main slope for every 
car they had received during the two weeks they had worked in this 
air course. The roof that fell was one under which the plaintiff was 
obliged to pass in going to and retuming from his work, and when 
the défendant failed to deliver cars to him he was in the line of his 
employment in going ont under this roof to get them. 

The défendant requested the court to charge the jury as foUows: 

"If you flnd from the évidence that the plaintiff, prior to receiving the injuries 
complained of, had kncwledge of facts such as would lead a man of ordinary 
prudence to believe that there was danger of injury from falling rock at the place 
where the injury occurred, and wjth such knowledge continued to go to that 
place without notifying the proper offlcers of the défendant company of such 
dançer, and, while continuing to go there, received the injury complained of, 
then, and in that case, the plaintiff cannot recover. " 

The court refused to give this request, but in his own language, in 
his gênerai charge, explained the rule referred to therein, and the 
défendant assigns this as error. The request fairly states the 
law, and might well hâve been given. The charge of the court upon 
this subject is quite extended, and will not be hère repeated. It 
is sufflcient to say that it has been carefully considered, and we are 
satisfled that it substantially states the rule sought by the défend- 
ant, so that the jury could not hâve been misled by it. It is not 
error to refuse to give requests of counsel where the rules of law 
embodied in them are properly laid down in the gênerai charge of the 
court. EaUway Go. v. Washington, (8th Circmt,) 4 U. S. App. 121, 
1 G. G. A. 286, 49 Fed. Rep. 347, 353. 

This disposes of ail the errors assigned in this case, and the judg- 
ment below is affirmed, with costs. 
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CHICAGO CHEESE CO. V. FOGQ. 
( Circuit Court, N. D. Ohio, Ê. D. December 8, 1892. ) 

1. CpNTKiCTS— CONBTJÇUCTION— EXTBINBIO EVIDENCE. 

, I\ contracted to spU and deliver to the C. B. Co. a large amount of cheese, 
a'sniall portion of which was delivered. The C. B. Co. soon after failed, and, 
m' conBideralion of indebtedness, by abJU of sale in wrlting, sold and trans- 

(ifçrred to A. S. W. & Co. the cheese then on hand, together with out- 

; standing accounts due, the assigner. , Soon afterwards the assignée trans- 

ferred to plaintifE ail its righta under the assignaient. In a suit by plaintifï 

against F. for $7,000 damages for failure to deliver the balance of tbe cheese 

• covered by the contraot with theC. B. Go., and for $400, beingthe amount ad- 
vanced to défendant upon the unfulflUed contract, the court heard oral testi- 
inpny from the parties to the transaction, for the purpose of ascertaining 
What the parties meant by the terms of the several bills of sale. From such 
testimony it apjpeared that, after a detaîled examiaation by one of the firm of 
A- 8. W. & Co. before the assignment was made to such flrm, the only esti- 
piate put upon the assets representing the firm's claims against défendant 
Wàs the $400; thus substantiallyadmittingfhat no value was placed upon the 
claim sued upon in ihe flrst cause of action. Eeld. that in the light of this 
. , extriasic évidence the assignments did not transfer any unliquidated claim 
for damages by reason of defendant's failure to deliver the balance of the 
■cheese covered by contract with the C. B. Co. 

2. Samb— Pmovince of COuht and Jury. 

llie construction of the written assignments in the light of the extrinsic 
évidence was not a question of fact for the jury, but was one of law for the 
court. 

8. SAME— JtJBISDICTIOTTAI, AMOUKT — PARTIAL FaILUBB DP CAUSE OF ACTION. 

Plaintifl having failed to show any title to the contract, his cause of action 
thereùhder entirely failed, and the suit remained as one for $400, which was 
InsU^cleat to support the jurisdiction of the circuit court, and a verdict was 
tbereupon properly directed for défendant. 

.A:t I<aw. Action by the Ghicago Cheese Company against W. K. 
Fogg. A verdict was directed for défendant. On motion for new 
triai. Ovemiled. 

WiUiamson & Cushing and J. S. McClure, for plaintifE. 
Wm. R. Day and J. W. Crâne, for défendant. 

RICKS, District Judge. The plaintiff's pétition in this case sets 
forth two canses of action. In the flrst it claims damages for the 
breach of an alleged contract made on August 16, 1886, between the 
défendant and the Charles Baltz Company, of Chicago, Hl., by which 
the défendant agreed to sell to the said Cliarles Baltz Company 1,000 
loaves of dpmestic Swiss cheese, and to deliver the same, as called for 
by it, at Chicago, 311., on or before the last day of Junè, 1887, at the 
priées named, and varying as to the time for deliveriôs, and on pay- 
ments specifled, the loaves of cheese to vary from 125 to 180 pounds 
in weight, and to average not less than 150 pounds. In September, 
October, and November of the same year, the défendant delivered on 
said contract some 7,429 pounds of the 150,000 pounds contracted for, 
and received pay for the same. The vendee having failed, and being 
indebted to A. S. White & Co. something over |17,000, it assigned, 
transferred, and sold to said firm, on the 14th day of March, 1890, 
in considération of $15,000, "the following goods and chattels, to wit, 
the cheese then on hand, the boxes and cheeses to be delivered on 
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hand at 73 Water street, together with tlie outstanding accounts due 
to Charles Baltz & Company." Five days thereafter, to wit, on fclie 
19th of March, the said tanp. of A. S. WMte & Ce. sold and transferred 
to the plaintiff, the Chicago Cheese Company, for a considération of 
115,000, "ail the cheese and empty boxes now on hand or in stock, be- 
longing to said A. S. White & Co., pm-chased by them from the Charles 
Baltz Company, or to which the said A. S. White & Co. are entitled by 
reason of their said purchase." 

The last Tendes brings this suit against the défendant, and claims 
damages in its flrst cause of action in the sum of $7,000, with interest, 
for the defendant's failure to deliver the balance of Swiss cheese cov- 
ered by said contract of August 16, 1886. It claims in its second cause 
of action judgment for |400 and interest, for money advanced and paid 
by the Charles Baltz Company to the défendant on or about January 
25, 1887, upon said unfulfilled contract of August, 1886. The défend- 
ant, in Ms answer, denied that the plaintiff had any right or interest 
in said claim upon which to base this suit, and denied any breach of 
contract, or that there was anything due to the plaintiff on either 
cause of action. The plaintiff, to maintain the issues made on its be- 
half , and to show its title to the claim sued upon, oflered the two bills 
of sale or assignments above cited. The défendant objected to the 
introduction of said assignments, because upon their face they dis- 
closed the fact that the claims sued upon in the lirst and second causes 
of action were not included in either of said instruments. 

Upon the authority of the cases of Bradley v. St«am Packet Co., 13 
Pet. 89, and of Keed v. Insurance Co., 95 U. S. 23, the court decided to 
hear oral testimony from the parties to the transaction, so as to put 
the court in the position of said parties at the time the transfers were 
made; not for the purpose of reading into those assigimients or con- 
tracts any new conditions, or Tarying or changing their meanlng, but 
for the purpose of ascertaining what the parties themselves meant by 
the tenus us3d in the written bills of sale executed. For this purpose 
the court heard the oral testimony of Charles Baltz and George H. 
Wessling, the former the président of the Charles Baltz Company, and 
the latter the bookkeeper. Some of the original books of the Charles 
Baltz Company were oflered, and entries therein relating to the va- 
rions transactions pertaining to this contract were read and oflered in 
évidence. Dépositions of members of the flrm of A. S. White & 
Co. were also read. AU this testimony was heard by the court for the 
sole pui-pose of enabling it to intelligently construe the bills of sale or 
assignments upon which the plaintiff relied to establish its right and 
title to the claims upon which its suit was based. 

After such testimony was heard, the défendant moved the court to 
direct the jury to return a verdict for the défendant, for the reason 
that the written assignments referred to did not in fact transfer to the 
plaintiff the claims sued upon in the flrst and second causes of action. 
It appears from said testimony, in addition to the facts already stated, 
that before the assignment of March 14, 1890, from the Charles Baltz 
Company to A. S. White & Co. was made, Mr. Ulric King, one of the 
said flrm of A. S. White & Co., made a detailed examination into the 
assets of the Charles Baltz Company, and estimated their value as 
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dosely as he could from the inforiaatlon before him. Mr. Eing, in hia 
déposition, states that after making this careful examtoation of tke 
books and assets of the flrm, the transférées, A. S. Wliite & Go., agreed 
to pur&hase from tlie Charles Baltz CJompany aU of its assets, wMch lie 
estimated to be worth the sum of $15,000, and to crédit that amount 
upon the indebtedness of |17,000 which was owing from the Charles 
Baltz Gompany to the A, S. White Company. On cross-examination 
Mr. King admitted that the only évidences of indebtedness against the 
défendant found upon the books of the Charles Baltz Company were an 
open book account for 1400, for money had and received from said flrm 
by the défendant as an advancement upon the contract sued upon in 
the flrst cause of action^ and an additional entry upon a mémorandum 
or contract book, In pencU, which forms the basis for the contract set 
ont in the flrst cause of action. This pencU mémorandum was en- 
tered by some one connected with the Charles Baltz Company, and 
is not signed by the défendant, but it is claimed was read to him, and 
approyed hy him as the contract between the parties. Mr. King, in ad- 
mittlag that the only estimate he put upon the asset representing that 
comp^ny's claim against the défendant was $400, substantiaEy ad- 
mlts that no value was put upon this claim sued upon in the flrst cause 
of action. It is true that he claims hepurchased ail the assets of the 
Charles Baltz Company, and that such was the understanding between 
the parties; but, inasunuch as the Indebtedness of the Charles Baltz 
Company was |17,000, ftnd that flrm was credited with only $13,000 
Upon said indebtedness, and that the assets making up this $15,000 of 
considération were ail yaiued and examined by Mr. King for the flrm 
of A. S. White & Go» item by item, and that of ail thèse assets the 
claims against Fogg, the défendant, were valued at only $400, it is 
hardlyi eonceivable tiiat in said assets was mcluded a claim which, 
with interest, now anipnnts to over $9,000. If this claim in fact 
passed, and was considered and included in the assets, it would seem 
no more than reasonable that it should hâve been added to the esti- 
mated value of such assets, which would hâve made their aggregate 
$24,000^ and that upon such an approximate estimate they should 
hâve increased the amount allowed as a crédit to at least the sum of 
$17,000, the, total amount of the indebtedness due from the Charles 
Baltz Company. 

It appears from the testimony that, after this detailed examination 
was made of the assets of the Charles Baltz Company by Mr. King, 
the terms of the assignment were reduced to writing. We bave a 
rightto suppose they expressed in that instrument the exact nature of 
the assets they were purchasing, but when we examine this written in- 
strument we find that it embraced only two classes of assets, to wit, 
the goods and chattds above enumerated, and the outstanding ac- 
counts due the Charles Baltz Company. With the statement of Mr. 
King that the only item of value in the assets of the Baltz Company 
was the $400 claim covered by the outstanding account upon the books 
of said flrm, we can readily see that the bill of sale was broad enough 
to cover the sanie. It is very significant that this instrument, evldently 
preparecliwith a great deal of care» omits the usual sweeping clause 
of transfeiSring aU the "rights, claJms, crédits, and accounts of every 
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kind" of the party wliose assets were to be transferred. But at the 
fcime that Mr. King examined the assets of the Charles Balte Comitan y 
it is possible that this claim embraced in the flret cause of action was 
considered absolutely worthless. The price of cheese in the market at 
the time of the alleged breach of the said contract may hâve m de- 
clined as to make this claim absolutely worthless, and, therefore, 
no provision was made in the bill of assignment to cover any sucii un- 
liquidated claim for damages. For thèse reasons the court was of tJie 
opinion at the time of the trial thât thèse written assignments did nofc 
transfer any unliquidated claim for damages such as is set forth in 
the first cause of action. The court was then of the opinion that the 
duty of construing the written assignments, with the aid of the ex- 
trinsic e^'îdence before it, devolved upon the court, and was not a ques- 
tion of fact to be submitted to the jury ; the court being f urther of the 
opinion that the plaintiff, having faUed to acquire any title or interest 
in the claim sued upon in the flrst cause of action by the written aK- 
signments referred to, had no right to maintain said first cause of ac- 
tion, and that, so far as that was concemed, its suit must fail. The 
ordy matter in controversy, therefore, pending between the parties, 
was upon the second cause of action. The sum involved in this cause 
being only $400, with interest, so that the recovery cotild not in any 
ovent exceed that sum with interest, which would bring the j udginent 
below the jurisdictional amount required, the court held that the sec- 
ond cause of action must likewise fail, and therefore directed the jury 
to l'eturn a verdict for the défendant, which was accordingly donc. 

This case is now before the court upon a motion for a new trial. 
Ûoiinsel for the plaintiff contend that the court erred in not submit- 
ting as a question of fact to the jury whether or not the claim sued up- 
on passed imder thèse written assignments from the Charles Baltz 
Company to A. S. White & Go., and from A. S. White & Co. to the 
plaintiff; and f urther contend that said written instruments, together 
with the extrinsic évidence heard, ought to hâve been submitted to the 
jury upon the issues deflned. But, on a review of the authorities, and 
after careful considération of the suggestions made by counsel, the 
court is stUl of the opinion that its direction to the jury in this re- 
spect was correct. 

Counsel f urther contend that the court erred in not permitting the 
trial to proceed upon the second cause of action, and insist that the 
court having acquired jurisdiction of the parties and of the subject- 
matter when the amount lq controversy was nearly $10,000, the juris- 
diction continued, even after the first cause of action faUed. Counsel 
cited several décisions where the principle hère contended for was sus- 
tained, but in aU tbose cases there was no question as to the plaintiff's 
title and right to the claims sued upon. In those cases the défenses 
interposed defeated the plainttff's right to recover, but did not in any 
case show an absolute faUure of the title or right to maintain the suit 
itself. In one case cited the statute of limitations was pleaded, and 
the statute was held good as to a large part of the claim sued upon, 
leaving a balance due below the jurisdictional amount. In that case 
the court proceeded to render judgment for such balance due, although 
such judgment was below the jurisdictional sum. But it must be re- 
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inepibered that the défense of the statute of limitations interposed dld 
not affect the plaintifl's title to the obligations sued upon, or his right 
to institute a suit thereon. It related only to his right to recover the 
full amoimt claimed. Both his title to the instrument sued upon and 
his right to bring the action were unquestioned. In this case, how- 
ever, the plaintiff absolutely fails to show any right, interest, or title 
to the daim sued upon in the flrst cause of action. It theref ore had 
no right to bring suit upon the claim set forth in the first cause of ac- 
tion. Its right of action absolutely terminâtes, because no interest in 
that çlaim preferred is shown. The failure to show any such right to 
institute its suit on the flrst cause of action therefore leaves it a suit 
for $400, with interest, upon the second cause of action. 

Undier thèse circnmstances, it seems plain that the jurisdiction of 
the «Qurt terminated when the first cause of action failed, and, this 
being apparent upon the face of the record, it was the duty of the 
court to proceed no further. I am therefore of the opinion that there 
was po error in the court directing the jury to retum a verdict for the 
défendant, and the motion for a new trial is overruled. 



In re McDOWELL, Chief Superviser of Elections. 

(Circuit Court, M. D. Tennessee. December 6, 1892.) 

EiiKOTiONB— Chief tJuPBBTrsoKs— Pbb Dieh Pbes. 

tJndéf Êev. St. § 3031, chief supervisors of élections are entitled to |5 per 
day for each day they are on duty to the estent of 10 days. In re Conrad, 15 
Fed. Rep. 641, foUowed. McDermott y. U. 8., 40 Fed. Rep. 217, limited. 

Examjnatioli of the Accounts of the Chief Supervisor of Elections. 

JAGKSON, Ch-cuit Judge. The wlthin account of E. 0. McDowell, 
chief supervisor of élections, has been examined, and is approved by 
the court. The twelfth item, for "ten days' service as chief super- 
viser, $50.00," is supported by the case of In re Conrad, 15 Fed. Eep. 
641, where a per diem to the extent of 10 days' services was aUowed 
under section 2031, Eev. St. What wa,s said by this court in McDer- 
mott V. U. S., 40 Ped. Rep. 217, 226, apparently inconsistent with that 
construction of the statute, was applicable to the spécial claim made 
in that case for 25 days' attendance upon the court, which attendance 
was not ôkown to hâve been neceséary or required in the perform- 
ance of duty as chief supervisor. WhUe the language of that opinion 
may be somewhat broader, subséquent reflection satisfles the court 
that chief supervisors are entitled, under said section, to $5 per day 
for each day they are actuaUy on duty to the extent of 10 days. The 
order will accordiugly be entered approving and allowing the within 
accOuht. 
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UNITED STATES ▼. GREAT FALLS & C, RY. CO. 
(Circuit Court, D. Montana. November 31, 1893.) 

IJ1MI8BATI0IT— CONTKACT-LabOK LaW. 

In an action at iaw by the United States to recover the penalty for a vio 
lation of the contract-labor law, (ActFeb. 26, 1885,) a complaint allegingthat 
défendant ofEered to one of its employés in Canada to continue bis employ- 
ment if he would corne to tbe United States, and that in considération ot 
such promise, and in pursuance of such agreement, he did corne to the United 
States, and work for the défendant, is sufBcient to show the acceptance of 
the offer in Canada, under the Montana rule that pleadings shall be liberallj 
construed, with a view to substantlal justice. Comp. St Mont. div. 1, § 100. 

At Law. Action by the United States against the Great Falls & 
Canada Railway Company to recover the penalty of $1,000 for the im- 
portation of a laborer under contract. On demurrer to the complaint. 
Overruled. 

John M. McDonald, Asst. U. S. Atty./ 
Geo. W. Taylor, for défendant. 

KNOWLES , District Judge. This is an action brought by the United 
States to recover of défendant $1,000 for a violation ot the provisions of 
section 1 of the act of congress of Fèbruary 26, 1885, entitled "An act 
to prohibit the importation and migration of foreigners and aliens under 
contract or agreement to perform labor in the United States, its terri- 
tories, and the District of Columbia." The provisions of that section 
provide — 

"That It shall be unlawful for any corporation, • • • in any manner wbat- 
floever, to prepay the transportation • * * of any alien or aliens, any for- 
«igner or foreigners, into the United States, its territories, or the District of 
Columbia, under contract or agreement, paroi or spécial, express or implied, 
made previous to the importation or migration of sucîi alien or aliéna, foreigner 
-or foreigners, to perform labor or services of any kind in the United States, its 
-territories, or the District of Columbia. " 

The cotûplaint in this case charges that défendant entered into an 
express paroi contract with one John Lamont, an alien, by which de- 
fendant agreed that, in considération that the said John Lamont would 
immigrate into the United States, to wit, the district of Montana, and 
perform services and labor for it, the said défendant, it would continue 
him as an employé at wages satisfactory to the said John Lamont. This 
contract, it is alleged, was made on November 5, 1891, in the dominion 
of Canada, a dependency of the United Kingdom of Great Britain and 
Ireland. The complaint further sets forth that thereupon, upon the 
date aforesaid, the said John Lamont, in considération of the said prom- 
ise, and in pursuance of the said agreement, did immigrate and corne 
into the United States, and into the state of Montana, and, in pursuance 
of said contract, worked as a laborer upon the defendant's road; that the 
said défendant prepaid the transportation of the said John Lamont, 
and did otherwise assist, encourage, and solicit his migration, knowing 
that he, the said John Lamont, being an alien, as aforesaid, had entered 
into this illégal contract with said défendant. Défendant demurred to 



this complaînt, on the ground that the same did not state facts suffi- 
cient to conatîtatë a Cause df aôtiôn. : 

The principal point presented agaînst the coeq plaint ig that there is 
in fact no contract for labor alleged inasmuch as Lamont made no con- 
tracttowprk for défendant. The cpntract was made by a proposai to 
Lamont by défendant that if he would come to the United States, as al- 
leged ih the cooiplaint, and perform services for défendant, it would 
give jliitn work at such wages as woùld be satisfactory to him. It is 
alleg«d*tihat in considération of said promise, and in pursuance of said 
agréènierit, tjie said Lamont did migrate and Cotae into the United 
Statesj and in pursuance of said contract worked as a laborer upon the 
liné ôf the defendant's road. 

The'b(Mtrfect hère set forth appears to hâve been an offer on the part 
of défâflêtot to Lamont to continue him in its employif he would emi- 
grate to the United States, and work for it. The wages would be satis- 
factory to Lamont. Did Lamont accept' this oSep? No doubt, it would 
hâve been better to hâve aUeged' directly that he did. But, instead of 
that, the pleader has seen fit to allège that he did emigrate to the 
Unitia^ ^tates, and did worls: for défendant, and that this was done in 
puiïïjiè^çe ol" said agreemènt. It mùst be that part of the agreement 
wa^s.jeptèred, into by défendant. This is an action at law, and the rules 
for jib,e çôn^ruction of thé pleadings are those presçribed by the statu tes 
of Montana., In thèse it îs provided that the pleadings in the case 
should be jiberally constrù,ed, with a vîew to substantial justice between 
the parties! Comp. St. Mont. div. 1, § 100. I think that the alléga- 
tions of the performance of what was embraced in the proposition suSi- 
ciently shçiw ,the acceptence. The only point of trouble is, where can 
it be said that the accepitnnoe was made? I think when Lamont started 
on his migration to the United States. Hecamé hère then underacon- 
tract to labor for défendant. Thei contract was made in Canada, and de- 
fendant prepaid his transportation. The corofdaint states facts suffi- 
cient to çonstitute a cause of action, and the demurrer is overruled. 



In re GBIBBON. 

(Circuit Court, ,& D. New York. April 2(), 1893.) 

CusTOMB DuTrBB -^ CLASSIFICATION — Hbmstitohbd Handkbkchibfs— Embeoid- 

EKED lIl».ïri)l^EHCHIBFSj-'fl[BMSTITCHKP (ASP EmBBOIPBKBP HanDKBBCHIBFS. 

Certain hàndkercliiers, çomposed bf lineh and cotton.' imported under the 
tarift àct bf Cetober 1, 1890. conaisting^First, of handisercliiefa with a hem- 
stitcbed border; second, of handkerchiefs embroidered or seolloped on the 
edge, and.notliemstitc^ed; and.third, of handkercbiefs with a hemstitched 
border, àtfd énabroidèréd ôitner with initial letters or witU fleures worked by 
hand 6t ttadhinëry,— ari dutiable, the hemstitched handkérchiefs, under par- 
ttgraphr:949 of said aotijaftcSO per ceatqm ad valorem, as "handkerohiefs;" 
those wlt^ embroidered edge as textile, f abrics embroidered by hand or ma- 
dïiinéry, ùider the tjïôvlsb itl para^raph 378. at 60 pér centum ad valorem: 
' und ônlytbose hanakérchiefs which are e'iàbroidered and also hemstitched 
■ are dafjsble as sucb iipder paragraph 378 of said açt. .The handkerohiefs 
whiçh were hemstitched pnly, and those wh|çh wçre embroidered only, àetd 
ilôt to beincluded iii the provision for ''embroidered and hemstitched hand- 
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kerchiefs," as contained in paragraph 373, under wWch provision such hand- 
kerchiefB viere classifled for duty by the collector of the port of New York. 

At Law. 

Application by tbe importer under the provisions of section 15 of the so-cal!ed 
"Customs Administrative Act" of June 10, 1890, for a review by the circuit court 
of the décision of the board of United States gênerai appraisers aflarming the dé- 
cision of the collector as to the merchandise which was imported into the port ot 
New York OctoberlO, 1890. consistingof certain linen andcotton handkercbiefs, 
part of which had a hemstitched border only; others were embroidered or scol- 
loped on the edge, withoat hemstilch; andathirdclass had hemstitched bordera, 
and were ornamented on thé body with initial letters or figures embroidered by 
hand or machinery. AU the handkerchiefs were classifled for duty by the col- 
lector of the port at the rate of 60 per cent, ad valorem, under the provisions of 
paragraph 373 of Schedule J of the tariff act of October 1, 1890, which is as fol- 
lows; 

"(373) Laces, edgings, embroideries, ihsertings, neck rufBings, ruchings, trim- 
mings, tuckin^s, lace window curtains, and other similar tamboured articles, and 
articles embroidered by hand or machinery, embroidered and hemstitched hand- 
kerchiefs, and articles made wholly or in part of lace, rufflings, tuckings, or ruch- 
ings, ail of the above named articles composed of flax, jute, cotton, or other 
vegetable âber, or of which thèse substances or either of them is the component 
materiàl of chief value, not specially provided for in this act, sixty per centum 
ad valorem: provided, that articles of wearing apparel and textile fabrica, when 
embroidered by hand or machinery, and whether specially or otherwise provided 
for in this act, shall not pay a less rate of duty than that flxed by the respective 
paragraphe and schedules of this act upon einbrolderies of the materials of which 
they are respectively composed. " i 

As to the handkerchiefs which were hemstitched and also embroidered or orna- 
mented with initial letters, the importer flled no protest. As to the handkerchiefs 
which were embroidered only, and those which were hemstitched only, the im- 
porter protested against the classification by the collector, claiming that the hem- 
stitched handkerchiefs and the embroidered handkerchiefs were dutiable only 
at the rate of 50 per cent, ad valorem under paragraph 349 of Schedule I of the 
tariflE act of October 1, 1890, which provides, among other things, for "handker- 
chiefs, " eo nomine. 

The board of United States gênerai appraisers sustained the décision of the 
collector, holding that the provision in paragraph 373 for "embroidered and hem- 
stitched handkerchiefs" should be nnderstood distributively. and that the copula- 
tivé "and" should be read "or," so that the clause should apply to handkerchiefs 
which were hemstitched and those which were embroidered, as well as to hand- 
kerchiefs combininç bothcharacteristics of being hemstitched and also embroid- 
ered. The proceedings were appealed to the circuit court by the importer, and 
testimony was given in that court before one of the board of gênerai appraisers, 
as an oiBcer of the court, in behalf of the importer and the government. The 
importer offered the testimony of one witness to the effect that handkerchiefs 
which were embroidered and also hemstitched were known in trade and com- 
merce at the time of the passage of the tarifE act as "embroidered and hemstitched 
handkerchiefs. " On the part of the government, testimony of several trade wit- 
n esses from leading commercial bouses deaiing in the goods in question was pro- 
duced, from which it appeared that theusual name for handkerchiefs which were 
embroidered and also iiemstitched was in trade, atthe time of the passage of the 
tariflE act, "Hemstitched Embroidered Handkerchiefs" or "Hemstitched and Em- 
broidered Handkerchiefs. " but that they were sometimes called for by the désig- 
nation " Embroidered and Hemstitched Handkerchiefs. " The proof s also showed 
that hemstitched handkerchiefs were a standard article in trade and commerce 
at the time of the passage of the tariff act, that handkerchiefs which were em- 
broidered only were likewise a standard article in trade at that time, and that 
handkerchiefs which were both embroidered and also Iiemstitched were likewise 
a standard article. The trade testimony went to show that the handkerchiefs 
which were hemstitched and ornamented with an embroidered initial letter were 
known in trade as "Hemstitched Initialed Handkerchiefs. " On the trial coun- 
sel for the importer argued that the provision of paragraph 373 should he read 
and understood literally according to the words of the act. and as referring only 
to handkerchiefs which were both embroidered and hemstitched. 

On behalf of the government it was urged that the provision for hemstitched 
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Band&ercliiefs, being flrst found in the tarifE act of Oetober 1, 1890, and never 
having been used in any prior tariff, mnst be construed to apply to ail handker- 
cbiefs which were hemstitched; that since the décision of tlie suprême court of 
the United States in Robertson v. Glendenning, 133 U. S. 158, 10 Sup. Ct. Rep. 44, 
the term "embroideries" used in theearlier part of paragraph 373 would not cover 
embroidered handfcerohiefs; and that consequently the provision for embroidered 
and hemstitched handkerchiefsmustpresumptivelymean that embroidered band- 
kf rchiefs, whicU were a standard article of trade, were to be covered by the pro- 
visiop naming them in conjunction with hemstitched handkerchiefs. The United 
State^attorney cited 19 Op. Attya, Gen. p. 157, where the attorney gênerai of the 
United States h eld that the phrase "forgings of iron and steel. " as used in clauses 
Nos. 163 and 167 (Tariff Ind. New) of the act of March 8, 1883, included forgings 
ma^e of iron and forgings made of steel,, and was not limited to articles composed 
of botli iron and steel combined in the same forging; also the case of Marvel v. 
Merritt, 116 U. S. 11. 6 Sup. Ct. Rep. 207, where certain iron ore was held by the 
suprême court to be included within the provision of Schedule M, ''Sundries, " in 
title,33 pf the Revised Statutes pf 1S74, for "minerai and bitnminous substances 
in a crude state, " and that the expression "minerai and bituminous substances" 
in that stature was to be taken distributively, ao as to cover ail substances within 
thé description, whether minerai or bituminous or both. The United States at- 
tpj:i»eyftIso cited senate report No. 3,18,0 of the fifty-first congress, second session, 
oa'the "Ratea of Duty on Imports into the United States from 1789 to 1890, inclu- 
sive, "etc., in which in the index to the tàriff act of Oetober 1, 1890, "handkerchiefs, 
henietitcbed. cotton, " apd also "hemstitched handkerchiefs, cotton. flax, .jute, " 
wf re Tçf erred to as covered by paragraph 373; and also from the index to the 
tariiBE ftpt of Oetober 1, 1890, contained in a document en titled "Comparison of the 
dustoûis Law of 1883 with the New Law of 1890, with index, etc., Prepared under 
the Direction of the Committee on Finance. United States Senate, in Accordance 
with, Senate Resolution ofDecember 5, 1890," in which "handkerchiefs, bem- 
stitchçd.cptton, flax, jute," and also "hemstitched handkerchiefs, cotton, flax, 
jute," are ail referred to paragraph 373. 

Curie,, Sniith & Mackie, (W. Wickham Smith, of counsel,) for the 
impOTter. 

JEdward Mitchell, U. S, Atty., and James T. Van Eensselaer, Asst. 
U. S.Atty. 

LACOMBÉ, Circuit Judge. Thèse articles which are in dispute are 
concededly handkerchiefs. As such they would be covered by the 
phraseology in paragraph 349 of the tarifE act, if that were the only 
provision, It is claimed on behalf of the government, however, that 
they should pay the duty prescribed by paragraph 373 on laces, edg- 
ings, embroideries, and varions other articles, including "embroidered 
and hemstitched handkerchiefs;" the contention of the government 
being that that phrase should be read as if it were written "embroid- 
ered handkerchiefs and hemstitched handkerchiefs," or "embroidered 
or hemstitched handkerchiefs." Of course, there is no difflculty, un- 
der the décisions, in construing such a clause so as to transform 9 
conjunctive into a disjunctive word, provided there is anythlng in the 
act itself, or in such outside évidence as is proper to be considered, 
which would call for such a method of construction. The question, 
however^ flrst raised is this: Whether there is any reason at ail why 
the ordinary meaning of the words as they are written, which implies 
that the handkerchiefs referred to should be both embroidered and 
hemstitched, should be given any other construction. My attention 
is called to nothing in the act itself which requires such a construc- 
tion. There is nothing shown in the debates of congress or the re- 
ports of its committee which indicates that it was the intent of con- 
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gress to proTide in this paragraph a rate of duty for both varieties, 
or rather for ail three varietles, of handkerchiefs, — ^the embroidered 
and hemstitclied, the embroidered, and the hemstitched, — ^nor does 
there seem to be any illogical or absurd or peculiar resnlt which 
would be reached by interpreting them as they are written. 

The latter part of the paragraph, the proviso, may be fairly inter- 
preted as laying upon embroidered handkerchiefs the same rate of 
duty which other embroideries of the same kind would pay. That be- 
ing so, I see nothing to support the contention of the collector in any 
of the évidence which is presented hère, or in any of the références to 
the proceedings of congress, except it be the mère casual clrcum- 
stance that a clerk of the finance committee, in preparing a tabu- 
lation for the use of his superiors, has made an iadex which indicates 
that he understood that this phrase referred to two différent varieties 
of handkerchiefs, rather than to a single kind. That being so, I do 
not feel warranted in so construing the act as to make it read other- 
wise than is expressed upon its face. The resuit is tliat the hem- 
stitched handkerchiefs which hâve no embroidery upon them should 
be classifled for duty under the provision of handkerchiefs in section 
349; the embroidered handkerchiefs which are not hemstitched 
should be classifled for duty as textile fabrics which hâve been em- 
broidered by hand or machiuery, and must therefore pay the same rate 
of duty that is paid by embroideries of the material of which they are 
composed, which, I understand, is cotton. Therefore, they should pay 
the same rate of duty as the other articles enumerated in paragraph 
373. The décision of the board of appraisers is therefore reversed, 
and the collector directed to assess the duty in accordance with this 
opinion. 



In re SCHILLING et aL 
(Circuit Court of Appeals. Second Circuit. October 25, 1893.) 

1. CUSTOMS DUTIES— OONSTRDCTION OP StaT€TB— DECLARATIONS OF CoNGBBS- 

SIOÎTAI. COMMITTBBS— SWEETENKD CHOCOLATE. 

The officiai statements of members of the conférence committees on the tar- 
Iff act of 1890 (26 St. at Large, p. 567) that by a clérical mistake paragraph 318 
of Schedule G was made to read, "Chocolaté, (other than chocolaté confec- 
tionery, and chocolaté commercially known as ' sweetened chocolaté,') two 
cents per pound;" but that the parenthesis should hâve ended after "confec- 
tionery," although supported by the history of the bill and its amendments, 
the attention of congress having been called to the mistake. and no action 
taken, do not anthorize the courts, when construing the statute, tô change 
the punctuation actually made, in the absence of other évidence that the in- 
tent of the statute requîred such change. 

2. Samb — Classification— SwBETBNBD Chocolaté. 

The article commercially known as "sweetened chocolaté" is not dutiable 
at 50 per cent, ad valorem as chocolaté confectionery, under paragraph S39, 
Schedule E, of the tariflf act of 1890, (26 St. at Large, p. 067.) nor as similar 
thereto, under the similitude section, nor at two cents per pound, under par- 
agraph 318 of Schedule Q, but should be classed as "cocoa, manufactured, 
not specially provided for." under paragraph 319 of Schedule G, dutiable at 
two cents per pound. 48 Fed. Rep. 547, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. Afiirmed. 
v.53F.no.l — 6 
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EiÎTVaijd MÏtehell, TJ; S. Atty.,„ knd Henry C. Platt, Asst. TJ. S. 
At^y., fôr àp^ellant. 
W. WiôMiain Smith, for appellee. 

Bef ore WALLACE and SHIPMAlsr, Circuit Judgea. 

SHIPMAIT, Circuit Judge. This is an appeal by the United 
States from a decree of the circuit court for the southern district of 
New York, (see iS Ped Eep. 547,) which reyersed the décision of the 
board of TJhitéd States gênerai appràisers upon tlie rate of duty 
properly to be assessed upon importations of sweetened chocolaté, 
under the tariff act of October 1, 1890, (26 St. at Large, p. 567.) The 
importations were made in October and December, 1890. "Cocoa, 
crude," 01^ thé côcoa bean, is upon the free list. Chocolaté is the 
cocoa be&li rôaèted, cracked, sheUed, crushed, groùnd, and molded in 
cakes of about half a pound each. It contartis no sugar, and is of 
gênerai use in familles. Sweetened chocolaté, an article which is 
well kiid'Wn' by that commercial name, is mariufactured ia the same 
way from the cocoa bean, but the paste is mixéd with sugar, and it 
is principally tiséd by coiïf ectioners to make chocolaté conf ectionery. 
It is made in varions sizes, frOm ten-pound cakes to wafers. A part 
of the importations in question was in ten-pound pakes, and the re- 
maindei- %às in small çàkes of about two inches in length by one 
inch in Width, and cotered with pàpers of Tarions colors. The 
article cèUIèd in commerce "prepared cocoa" is made from cocoa 
beans, whifch are roasted, shelled, and ground into a liquid condi- 
tion. Ih thîs State it is put through a hydraulic press, where the 
butter is pressed out, and it becomes a powder. Paragraph 238 of 
Schedule E of the act of October 1, 1890, places a duty of five 
cents per pound upon sugar candy and ail confectionery, in- 
cluding chocolaté confectionery, ma,de wholly or in part of sugar 
of a specified value. Paragraph 239 places a duty of 50 per cent, 
ad valorem upon ail other confectionery, includtng chocolaté con- 
fectionery, not specially provided for in the act. The collecter as- 
sessed a diity upon the importations of 50 per cent, ad valorem, un- 
der paragraph 239 and the similitude section, upon the ground that 
the merchandise assimilated in material, quality, and the use to 
which It niay be applied to chocolaté confectionery. The importera 
protested, claiming that the article was dutiable at two cents per 
pound, either under paragraph 318 or paragraph 319 of Schedule G 
of the sàpie act. Paragraph 318 reads as foUows: "Chocolaté, 
(other than chocolaté confectionery, and chocolaté commerciaUy 
known as 'sweetened chocolaté,') two cents per pound." Paragraph 
319 is as follows: "Cocoa, prepared or manufactured, not specially 
provided for in this act» two cents per poimd" The board of gên- 
erai appriaisers, being of opinion that paragraph 318 was improp- 
erly punotuated, that the parenthesis should end at the word "con- 
f ectioneryj" and that punctuation was nO part of a statute, reversed 
the action of the coUector, and adjudged that the article was dutiable 
at two cents pèr pound under paragraph 318. The circuit court 
reversed the décision of the board of appràisers, and adjudged that 
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the article should haye bee^ classifled for duty under paragraph 319. 

It cannot safeiy be conteiiiled that the iiaportî|.tions were chocolaté 
confectionery. The two articles differ from each other in fact and 
in commercial désignation, and, whlle sweetened chocolaté in the 
form of wafers or sticks may often be used as a confection, it is a 
différent thing from chocolaté confectionery, which is sweetened 
chocolaté mixed with cream or fruits, or covered with sugar or other 
fiavoring material. Neither can the similitude section be resorted 
to if the article was enumerated in the existing tariff acts, either 
by spécifie or gênerai désignation. The question of interest in the 
case is whether the parenthetieal ptmctuation of paragraph 318 can 
be so disregarded that the sentence can be construed as follows: 
"Chocolaté, (other than chocolaté confectionery,) and chocolaté com- 
mercially known as 'sweetened chocolaté,' two cents per pound." 
The législative histpry of this paragraph seems to be that, as it 
passed the house of représentatives, it was in the folio wing form: 
"Chocolaté, other than chocolaté confectionery, and chocolaté com- 
mercially known as 'sweetened chocolaté,' three cents per pound." 
As it passed the senate it was in the following language: " Choco- 
laté, two cents per pound." As reported to the two houses by the 
conférence committees, and as passed by congress, the paragraph 
was in the form in which it is now printed. It was subsequently 
officially, and, no doubt^ truthfully, stated by members of each 
branch of the committees of conférence, that the clerks of the two 
committees, in preparing the report, made a mistake by ending the 
parenthesis in the wrong place. The error has not been corrected 
by congress, although the subject has received its attention. 

It is truly said that punctuation is no part of a statut©, and tîiat, 
therefore, punctuation can be changed in accordance with the ob- 
vions intent 6t the législature; and it is also said that the inclosing a 
portion of a sentence in brackets is simply punctuation. A "paren- 
thesis" is deflned to be "an explanatory or qualifying clause, sen- 
tence, or paragraph inserted in another sentence, or in the course of a 
longer passage, without being grammatically conneeted with it." Cent. 
Dict. It is used to limit, qualif y, or restrict the meaning of the sentence 
with which it is conneeted, and it may be designated by the use of 
commas, or by a dash, or by curved Unes or brackets; but the use 
of cxu-ves or of brackets uiunistakably shows that the clause thus 
included was supposed by the author or by the scrivener to limit 
or restrict a gênerai meaning of the language with which it is con- 
neeted, or to be of importance in explaining the meaning. The 
curved lines or brackets are, it is true, punctuation, but they are 
made with forethought, and for the purpose of clearness and deflnite- 
ness. They designate much more distinctly than by the use of com- 
iias the character of the clause which is included. Apart from the 
déclarations of the members of the conférence committees upon the 
lloor of congress, it could hardly be claimed that the intent of the 
statute plainly required a change in the punctuation. An infer- 
ence could be drawn from the history of the statute before it reached 
the committees of conférence, but, in view of the manifest limitation 
by the parenthesis, such an inference would not be controlling. Are, 



84 FEDERAL ÈEipOSTEE, VOL 53. 



,■);. 



tlieûjiilië déclarations of thô members of the committeés sufBcient 
tô'authprize à court to ckange the manifest lueaning of a statute as it 
passed the législative body and received thé approval of the prési- 
dent, and to construe it in accordance with the intention of the 
committeés? I thlnk that such a judicial construction of a statute 
is akin tO judicial législation, which, as congress bas refused to act 
upon the sflbject, it is weU to avoid. 

The remaining question, whether sweetened chocolaté can be clas- 
sifled uhder paragraph 319, is a more doubtful one. It is obv-lous 
that if the article was enumerated in the act of October 1, 1890, it 
must necessarily hâve beën included in very gênerai terms. Ail the 
articles which hâve been described are in fact manufactured from 
crude cocola. The term "cocoa, manufactured" is not a commercial 
term, and is broad enough to include the préparations of chocolaté 
which are not more speciflcally mentioned in the comprehensive stat- 
ute of lâ90, and within that paragraph the article in question flnds an 
appropriaté dutiable plaice. 

The décree of the circuit court is afiQrmed. 



THUM et al. V. ANDREWS et al. 

(Circuit Court, D. Massachusetts. December 28, 1892.) 

No. 3,898. 

1. Patents fob Inventions— Invention— Flt Paper. 

LetterB patent No. 278,294, issued May 83, 1883, to Otto Thum for a sheet of 
fly paper pa^rtially covered with a sticky composition, the latter being sur- 
rounded by à margin of lessadhesivematerial, sO as topreventit frotnspread- 
ing over the edges, and the third daim of letters patent No. 305,118, issued 
September 16, 1884, to the same person, covering the fiy paper with adhesive 
faces placed together, so as to be paclîed without folding. and adapted to be 
separated when ready for use, are not invalid for want of invention because 
plasters for the body had long been made with an adhesive margin surround- 
ing the lesB sticky substance of the médicinal compound. 

2. Same-'Pbiob Use and Sale — Evidence. 

A patent cannot be invalidated because of prior use and sale on the évi- 
dence of withesses who, after the lapse of over 10 years, testify loosely and 
entirely from recollectiôn, and do not produce samples of the articles sold, 
and when their statements are. eoiltradicted by the alleged purcbasers thereof. 

Ib Equity. Bill by Otto Thum and others agalnst John A. An- 
dre\»B and bthers for infriiigement of patents. Decree for complaia- 
ants. 

Thomas J. Johnston and Qiauncey Smith, for complainants. 
John McO. Perkins, for défendants. 

CAEPENTÊR, District Judge. This is a bill in equity to enjoin 
an all,çged Ihfringement of letters patent No. 278,294, issued May 22, 
1883, to Otto Thum, and of the third daim of letters patent No. 
-305,118^ issued September 16, 1884, to said dtto Thum. The claims 
alleged to be infringed are as foUows, respectively: 

"A sheet of fly paper partially covered with a sticky composition, the latter 
belng surrounded with a band or margin of less, but stlU slightly adhesive, ma- 
teriaL" 
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"(3) As a new article of manufacture, the fly paper wlth adhesive faces 
placed together, so as to be packed wlthout folding, and adapted to be sepa- 
rated when ready for use, substantlally as descrlbed." 

The subject of this invention is a slieet of paper covered with. a 
sticky and semifliiid substance, in which the fly, being entangled by 
his feet, is hopelessly detained, and flnally dies. The objection to the 
use of this paper, as it was flrst prepared, was that the sticky sub- 
stance flowed over the edge of the pai^er and injured sun-ounding 
articles, and also, when packed for transportation or sale, caused 
the sheets to adhère to each other so that they could not be easily 
and conveniently separated for use. The device adopted by this in- 
ventor was to siuTound the sticliy substance by a margin of com- 
parativély ôrm and only slightly adhesive substance, — ^a résinons 
compound being preferred. As thus prepared, two sheets may be 
placed together with the sticky surfaces in apposition, and the ad- 
hesive margins of the two will together form a dam which will hold 
in place the sticky substance, which is the effective part of the de- 
\'ice. This appears to be a useful invention, as the évidence dis- 
closes that paper so made is largely sold, and lias to a great extent 
displaced the less convenient article f ormerly in use. 

The respondents do not dèny that they infringe. They défend the 
suit, first^ on the ground that part of the évidence taken for the com- 
plainants should not be read, because it waa taken in Washington, 
in the District of Cîolumbia, and they allège that the stxty-seventh 
equifry rule and sections 863 and 864 of -the Eevised Statutes do not 
authorize the takiug of testimony at any place outside the circuit in 
which the action is pending. The respondents hâve filed no brief, 
and they hâve not argued this point fiu-ther than to state it as above 
recited. I hâve examined the rule and the statute, and am unable to 
see anything therein which can so limit the right to take testimony; 
and I am therefore constrained to hold, for the purposes of this case, 
that the testimony may be read. 

The respondents further contend that the patent shows no patent- 
able invention, in view of the methods long in use in the préparation 
of médicinal plasters. It appears that as early as 1849 the following 
directions were given for the préparation of such plasters: 

"If the material of which the plaster Is composed be sufflelently adhesive to 
Insure its remaining lixed to the part of the body to which it is applied, It Is 
sprçad, without any previous préparation of the leather, to within about 
half au tach of the edge, leavlng a margin of this wldth of imcovered leather; 
but plasters possessing little or no adhesiveness ought to be surrounded by an 
adhesive margin, and in such case the margin must be prepared bef ore spread- 
Ing the plaster. There are two methods of preparing the adhesive margin: 
The adhesive plaster may be either spread entirely over the leather, to the very 
edffe, or it may be merely applied around the edge of the leather, so as to 
form a border of about an inch In width." 

It does not seem to me that plasters so prepared would suggest the 
device of Thum, or that fly paper prepared according to thèse direc- 
tions would answer the purpose of the patented article. Margtus or 
borders, of course, are old; but they serve many functions, and it 
must be held to be similarity of function, no less than similarity of 
form, which constitutes a double use. lîie adhesive margin of the 
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|laSiy*;&UÉ no efféct to çoiifliië the substance of tJié plàster. It tïie 
a^MVe iubstance bé- "spread èjitirely over ; th,0 léàtlïer," It is évi- 
dent that no such resuit foUows; and, even if it be "mereïy applied 
aroùnd tàe edge of the leathei^j" the descriptions do not suggest that 
théy Bhould be of sufificient tMckness to confine the plaster. In 
short, the toargin of the plaster was intended and adapted to fasten 
the plastep to the surface of the body, and not in any degree to confine 
or retain the médicinal substance of the plaster. Such a border does 
not suggest the border hère patented. 

'The respondents further contend that sticky fly paper precisely 
similàir to that desçribed in the patent was made and sold by William 
P. Clongh and John W. F. Willson, and was sold by Merrill S. Noyés 
more tlmn two years before either of thèse patents was issued or ap- 
plied. for; and they support this allégation by the testimony of sev- 
erai iritnesses. But the witnesëes testify loosely, and entirely from 
recolleëtion, and notably do notiœoduce any samples of the article 
sald td hikTe been sold, but identify It only by their description. The 
witneBses Clough and WUlson tesfîfy that they sold the fly paper 
s^achas is describeè ih the patent to certain Wholesale druggists in 
Boston, whom they name. But compétent représentatives of ail but 
onè df theSe houses entirely contràdict this statement. One of thèse 
druggists, Mr. Albert Ci Smith, dbes, indeed, testify, when first ques- 
tionëd, that he bought the article in question from Willson in the year 
1878, bût on further réflection heso modifies hls testimony that it is 
not possible to infer fpom it that tiie sale took place earlier than the 
year 188é. The évidence in support of this last contention of the 
respondents is thus very far from that which is required to support 
such a daim. I therefdre conclude that the complainants are en- 
titled to a decrèe. 



PEKIN et al. V. MEGIBBEN et aL 

(Circuit Conrt of Appeals, SisXb. Circuit November 18, 1892.) 

i. JtrBiSDicTjoif oy Fedbrai. Coubts — Df^erse Citizenship — Arbanqembnt 

OP PABTricB. 

WhCTe a lutrt owner of a dlstlllery joins a number of associâtes in a con- 
traot toipurc^se tiie whole, and for tliat purpose agrées to convey lils 
esdsting ilaterest tlierdn, and afterwards, being ready and wUllng to per- 
form l3s contract, Joins with the other vendors in a suit for spécifie per- 
formance, he is a proper party plalntlff, and cannot be considered a de- 
fendant for thé purpose of destroytng the diverse citizenship necessary 
to maintain: the suit in a fédéral court. 49 Fed. Kep. 183, afflrmed. 
S. Speoipio Pbbpormancb-^Btock of Corpokation. 

A clause in a contract providlng for the purchase of ail the stock of a dls- 
tUlery company may be speclflcally enforced agatost the purchasers when 
it appears tl;at It was only adopted as an expédient to secure the perform- 
ance of the Élh-in stipuIa;tlon, whlch was for the transf er of the real estate 
aûd plaxLti 49 Fed. Bep. 183, afflrmed. 
8. PabthbkSHipt— FiBM Reai< Bbtatb— Authoritt dp StTRViviNG Partnee. 

Where one partner in a flrm which is eugaged In operating a dlstlllery 
dles whlle ■Ùie real estate is Incumbered by mortgage to secure partner- 
shlp debts; and whlle the flrm is ùndér contract to feed cattle, and llable In 
daîuageB for nonperf ormance thereof ^ the surviviag partner may hare 
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power, under the Kentucky décisions, to continue the business for the pnr- 
pose of discharging thèse obligations, or to sell the whole property, Includ- 
Ing the real estate, for cash, but the existence of the obligations wUl not 
authôi-ize him, as against the helrs of his copartner, to oonvert the part- 
nership into a corporation, and convey the real estate to It for shares of 
stock. 

4 Samb — Lands Treated as Pebsonaltt — Rights dp Heibs. 

Where a dlstillery is purchased with partnershlp funds, and the naked 
real estate on which it is situated forms but an msignificant part of its 
value, It will be presumed, under the Kentucliy décisions, nothlng appear- 
ing to the contrary, that the land was to be treated as personalty, as this 
would be for the benefit of the partnership In order to secure a prompt and 
profitable disposition of the firm assets; and the survlvlng partner can con- 
vey the whole bénéficiai tnterest, leavlng only a naked légal tltle in the 
heirs. Carter v. Flexner, (Ky.) 17 S. W. Rep. 851, consldered and distin- 
eulshed. 

6. Samb. 

Where, however, the real estate origtnaUy belongs to one of the partners, 
and several years after the formation of the partnership he conveys a one- 
third Interest therein to his copartuer, the land cannot be consldered as 
personalty, and on the death of the grantor his interest in the land wiU 
be subject to dower, and wUl pass to his heirs In the usual course of de- 
scent. 

6. GtjaeBian and Wabd— Saie of Lands— Powers of Equitt CotruTs. 

In Kentucky It Is the settled rule that the powers of the equity courts to 
sell and relnvest an Infant's real estate are not Inhérent, but are merely 
statutory, and the statutes must be strlctly f oUowed, or the proceeding is a 
nullity, . 

7. Same. 

A pa:rthershlp owned and operated two distilleries situated on separate 
. tracts of land, one of whlch was purchased with the partnership funds 
and treated as personalty, whUe the other waS held as real estate, each 
partner owntng a distinct Interest One partner died, and the other or- 
ganlssed two corporations to carry on the business of the distilleries re- 
spectively, and couveyed to them the whole property, Including the real es- 
tate. Afterwards the guardlan of the lofant heirs of the deceased partner 
commenced a proceeding in chancery under Civil Code Ky. § 489, relating 
to the sale and reinvestment of infants' lands, whlch proceeding resulted 
In a deed by the commissioner purportbig to convey the infants' title to the 
corporations respectively. In thls proceeding, however, the guardlan falled 
to glve the bond required by section 493, and, moreover, a reinvestment of 
Infants' lands in the shares of a corporation was not authorized by the stat- 
utes. Gen. St. Ky. c. 48, art. 2, §19. Held, that the proceeding was a nul- 
lity, and neither dlvested the bénéficiai interest, of the heirs in the land 
whlch was owned In separate interests by the partners nor transf erred 
their naked légal title to the land which was treated as personalty. 

8. Samb. 

Civil Code Ky. § 490, authorizes a sale by proceedlngs In chancery 
of real estate owned ;olntly by two or more persons when the same cannot 
be divided wlthout materlally Impalring its value, even though some of tho 
owners are Infants or of ' unsound mlnd. Section 497 déclares that on such 
a sale the siiare of an Infant or person of unsound mlnd shall not be paid 
by the purchaser, but shaU remain a lien on the land, bearing Interest, untU 
the disability is removed, or imtil the guardlan or committee exécutes a 
bond as requhred by section 493. Held, that thèse provisions show that 
only a sale for money In cash or on crédit is authorized, and an excbange 
for shares of stock la a corporation, to which the land is conveyed, Is vold. 
49 Fed. Rep. 183, reversed. 

Appeal from the Circuit Court of the United States for the Western 
Dirision of the Southern District of Ohio. 
In Equity. Bill for spécifie performance, brought by James W. 
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Megît>beti and Elizabeth Megibben, as administrators of the estate of 
Tliom^s J. Megibben, and James K Megibben, against Oliver L. 
Perm, Tiinptliy Hayes, and George Hubbell. Tlie circuit court en 
terea a decree for complainants. 49 Fed. Kep. 183. Respondents 
appeal. Reversed, with instructions to dismiss tJie bill. 
Statement by ÏATT, Circuit Judge: 

3ames W. Megibben and Elizabeth Megibben, as administrators of the estate 
of Thomas J. Megibben, deceased, and James K. Megibben, filed their bUl in 
the cOjtirt below for the specMc performance of the foUowiag contract: 

"in considération of the sum of twenty-five dollars, the recelpt of whlch is 
hereby acknowledged, sald payment having been made by O. L. Perin upon be- 
half of himself and others unto James K. Megibben and the helrs of Thos. J. 
Megibben, deceased,- and of the undertaklngs of said Perln for himself and 
others, as herelnafter set forth, It Is agreed as foUows: Sald Megibben hereby 
agrées to sell and convey imto sald Perin, for himself and others, the distiller- 
ies Excelslor and Sharpe, sltuated at Lalr's Station, Kentucky, with ail grounds 
connocted therewith, belng abore sixteen acres, more or less, and ail flour 
mills, warehoTises, buildings, and outbuUdlngs comiected therewith, and ail 
good wUli-brands, trade-marks, copyrights, patents, lately held by Thomas J. 
Megibben, deceased, and James K. Megibben, and used by him and J. K. Me- 
gibben in connection with their business in or about sald distilleries and flour 
mlU, or ^ther of them, and the right to use ail patents or processes used by 
him or them In dlstUlatiou, and ail appurtenances and appllances connected 
with sald distilleries and premlses. Said property to be conveyed by deed of 
gênerai warranty, free of ail incurabrances. Taxes now levled to be paid by 
vend or. Priée to be paid for said property, $42,500, to be paid In cash on do- 
livery of the deed, after examinatlon and approval of title." 

"Clncmnatl, July 9, 1890. 

"It now appeartng that the above propertles are owned by two corporations, 
the agrieement Is that the entire stock of said corporations shall be transferred 
to P^rin and associâtes upon the above considérations, said corporations being 
free from ail Indebtedness. The boardlng-house property shall be conveyed to 
sald Perin on said considération. 

"Jas. K. Megibben, 
"James W. Megibben, 
"James W. Megibben, 

"Adm'r Estate of T. J. Megibben. 
"O. L. Perin, 

"For Himself and Associates." 

O. II. Perln, In signlng thls contract, acted fôr himself, Timothy Hayes, and 
Gteorge Hubbell, the appellants, and défendants below. It appeared that 
James K. Megibben agreed with Perln and his associâtes that he would tako 
one fourth of the distilleries to be purchased under this contract, and would 
act as partner with them hx the conduct of the distilleries, it being deemed im- 
portant by the purchasers that the name of Megibben should be connected 
with the new business. The agreement with Megibben was made at the same 
tlme that the contract of purchase was entered lato. 

As the main question in the case turns on the title of the dlstUlery companles 
to the real estate described In the contract, it is necessary to set out the his- 
tory of that title In some detaU. 

Thomas J. Megibben, by deed oC October 12, 18G7, purchased 227 acres from 
the administrator of J. W. Lair, deceased. On the 28th day of October, 1868, 
he and James K. Megibben became associated as partners ta the dlstilllng of 
whiskies. Thomas J. Megibben set aslde from this 227-acre tract a small lot 
conta,tntng about 5 acres, upon whlch the partners with partnershlp funds 
erected the dlstUlery. In 1873 T. J. Megibben and his wtfe conveyed to James 
K. Megibben in fee an undlvlded third of said five acres for the considération 
pf $417.29, the deed contalnlng thls récital: 

"It is iffideratood that tills conveyance Is to operate as of date the 28tti of 
October, 1868, at whlch date the sald Thomas J. Megibben sold James K. Me- 
gibben the sald undlvlded thlrd part of the aforesaid tract of land with the 
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View of forming a copartnershlp to erect a distillery, etc., on sald tract, and to 
dlstill whisky thereon; and slnèe sald last-mentioned date said distillery and 
other buildings hâve been erected on sald tract by Thoa. J. Meglbben and 
James K. Meglbben, and the considération aforesaid is only for the undlvlded 
tJiird part of said tract of land, and not for sald improvements thereon." 

The flve aci-es so referred to is the tract upon which the Excelslor distillery 
stands. The partnershlp business was actively continued down to October, 
1880, when the partners pnrchased a tract of about 10 acres, known as the 
"Sharpe Distillery Tract," together "with the mUl and distillery buildings, im- 
provements, machinery, flxtures, and appurtenances of whatever nature or de- 
scription thereimto belonglng or appertalning." Thls land had on It a flonr 
œill and distillery. In the conduct of the business of the Sharpe distillery the 
partners had equal shares. The flrm continued the manufacture of whisky 
and the making of flour on both propertles until the death of T. J. Megibben, 
in January, 1890. At that tlme the Excelslor distillery was in active opération. 
The flrm had a large quantlty of grain on hand, and were under contract to 
feed about 300 cattle, the fulfiUment of which, tf the distUlery did not oper- 
ate, would resuit in a loss of from $50 to $75 a day. The Sharpe distillery had 
Just been refltted and Improved, and its opération was about to begln. There 
was a mortéage of $2,700 on the Excelslor distillery and $7,000 on the Sharpe 
property. Under section 3262 of the Kevised Statntes of the United States, 
before a bond of a dtstUler is approved, (which is a condition précèdent to the 
opération of hls distillery,) he is requlred to file with the collector of internai 
revenue the written consent of the owner of the fee, duly acknowledged, that 
the premlses may be used for the purpose of distiUlng spirits. 

Upon the death of the elder Megibben, the collector of internai revenue, In 
accordance with section 3262, Rev. St., reqnired the consent of the owners of 
the fee, and thereupon, to obviate the difflculty, James K. Meglbben, as sur- 
vivlng partner, organlzed and Incorporated under the laws of Kentucky two 
distilling companies, — one, the Megibben Excelslor Company, for the opération 
of what we hâve described as the Excelslor distlUery, and the other, the 
Sharpe DistUlery Company, for the opération of the Sharpe distillery, each 
vrtth a capital stock of $75,000, dlvided into 750 shares of $100 each; and on 
January 30, 1890, he conveyed, as surviving partner of the flrm of T. j. and J. 
K. Megibben, the two tracts to thèse companies respectlvely, in considération 
of the entire capital stock of each. The collector of Internai revenue stUl de- 
cUned to approve the distiUer's bond necessary to the opération of the dis- 
tillery under the fédéral law, on the ground that the tltle to T. J. Megibben's 
interest was in hls widow and heirs, and that the surviving partner had not 
authority to convey that interest to the companies. Thereupon, in February, 
1890, the widow and adult heirs of T. J. Megibben conveyed thelr Interests in 
the two distillery tracts to the two companies respectlvely. 

About the same time proceedings were also instltuted in the Harrison coimty 
chancery court by Elizabeth Megibben, wife of T. J. Megibben, as guardlan of 
her three mrno'r children, and also in her own name and right, against the two 
distillery companies, J. K. Megibben, and the adult children and heirs of T. J. 
Megibben, flve in number. There were two pétitions filed, one In the case of 
each distillery. The pétition with référence to the Sharpe distillery averred 
the death of T. J. Megibben, set out the heirs, adult and minor, which he left; 
the appolntment of Elizabeth Megibben as guardlan of the minor heirs; her 
exécution of the bond requlred by law; the partnershlp of T. J. and J. K. Me- 
gibben in the manufacture and sale of whisky; the purchase by them of the 
Sharpe tract, and the ownership by each of them of a one-half interest; and 
alleged that the property was aU paid for with partnershlp funds, was used 
and occupied by them as partners in the distiUing of Bourbon whlskles and 
t!he opération of a flour mlll, and that the property was not useful for any 
other purjose, and covild not be used for any other purpose, than that for 
which It was purchased by the flrm. The pétition further recited the sale by 
James K. Megibben, as surviving partner under a claim of rlght to make It, 
of the Sharpe distillery tract to the Sharpe DistUlery Company; and aTerred 
that he had transferred and nssigned one half of tlie stock to the heirs and 
widow of T. J. Megibben, and the other half thereof to himself. The pétition 
continued: 
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"Plalntlff further states that tbe sale of sald real estate wlth the dlstlUeiy 
and othet tmproTements thereon by the eald James K. Megibben for the con- 
sidération abbve stated is an advanta«eous disposition of the property, and ta 
benéâcial to <tie Interests of ail parties concemed therein, and more especlally 
to the warda Of the plaintlff. In f act, the Interest of her wards require that 
the'ëaid salé âhonla bë madé, and that the sale as made by the survlving part- 
ner shonld be oohdoned and approTed by the chanceUor; and that the inter- 
est» of said> infants require that this court should order the commissioner of 
this court to makë conveyances of the interests of the sald Infants in and to 
the sald property to the défendant the G. B. Sharpe Go., and conflrm sald 
sale." 

The pétition further stated that the adult heirs of T. J. Megibben and his 
wldow had already executed a deed of conveyance for whatever Interest jÈsmh 
of them had In the property to the sald oompany, and "that the incorporators 
of said Company are James K. Megibben, J. M, Klmbrough, and J. W. Me- 
gibben. and that thèse, together wltti the other chUdren and heirs of T. J. Me- 
gibben and hls wîdow, are the owners of the same quantitles of stock of the 
sald compaiiy that they owned In the: partnershlp property before the sale 
thereof by the survlving partner." The pétition condudes with a statement 
of the dlfflculty Whloh arose In the opération of the dlstUlery under the féd- 
éral law, already descrlbed. 

The pétition In the Bxcelaor dlstillery case contained allégations similar to 
those in the Sharne case. To the pétitions answers were flled by James K. 
Megibben, by the adult helrs, and by the défendant companies, admitting the 
allégations of the pétitions, and jotnlng In the prayers thereof. The answers 
of the companies averred that each had complied with its contract, and had 
Issued to the complalnants and other défendants ail the stoclî to which they 
were entitled. A joint entry In the two cases was made by the chancery court, 
granting the prayer, and ordering the necessary master'a deeds. 

The administrators of the estate of T. J. Me^bben were appolnted and qual- 
Ifled in FebrUary, 1890. They were not made parties to the proceedlng in the 
chancery court 

Evidence In thte case and before the chancery court shows that it was of 
great Importance In maintainlng the value of a distillery that the opération be 
continuons, In order that the brands of whisky shotild be kept on the market. 
The distilleries Were operated by Qie two companies from March until July, 
1890. In July, 1890, at the time when the purchasers refused to take the title, 
the mortgage of $2,700 on the Bxcelslor property had been paid ofl. The ven- 
dors were ready, on the payment of the purchase price, to pay off the $7,000 
mortgage on the Sharpe dlstillery tract. There were indorsements of the 
Sharpe Distlllely Company unpaid, amounting to about $9,000, ail of which 
were secured by more than that amount in value of wMsky stored in the dls- 
tUlery warehouses. There were claims agalnst the estate of T. J. Me^bben, 
but there was other property of the deceased, amply sufflcient to pay them. 
In October, 1890, the shares of stock ta the two companies wôre tendered by 
JarQes W. Megibben. and Ellzabeth Megibben, administrators of the estate of 
T. J. Megibben, to Perln, Hayes, and HubbeU under the contract, and were 
refused, whereupon the complatnants flled their bUl for spécifie performance 
heretn. 

îhe défendants below answered, averrlng— First, that the contract was 
made by Perln on behalf of hlmself, Hayes, Hubbell, and James K. Megibben; 
that Megibben was a necessary party défendant, and, as he was a résident of 
Kentucky, the court had no Jurisdictlon; and, second, that both corporations 
were In debt, and that the title to thelr property was Imperf ect and incum- 
bered, In violation of the contract stipulations; and, flnaUy, that the défend- 
ants had declined to proceed with the purchase on this account, and had notifled 
the plalntifls, who acqulesced In the abandonment of the contracJt. By rep- 
Ucation issue was made on thèse défenses, The case proceeded to a hearing, 
.«md the decree for spécifie performance was entered from which this appeal 
was takfn. ' 

Errors were asslgned to the holding of the court on the grounds— First, that 
spécifie performance would not lie; second, that the plalntlff James K. Me- 
gibben was a necessary party défendant, and that the cotu-t had not jurisdlc- 
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tton of the suit; third, that the title of said companles In said real estate was 
not good and sufficient; and, fourth, that the plaintlffS were not the owners of 
ail of the capital stock of the Excelslor Cîompany and the K. G. Sharpé Com- 
pany. 

Lawrence Maxwell, Jr., for appëllants. 
H. D. Peck, for appellees. 

Before JACKSON and TAFT, Circuit Judges. 

TAPT, Circuit Judge, (after stating the facts.) The first error as- 
signed to the finding and decree of the circuit court is based on the 
claim that the contract cannot be specifically enforced, because it is 
for the purchase and sale of personal property. The point has not 
been pressed, either in the brief or on the argument, and hardly needs 
considération. The agreement was in form a contract to buy ail the 
shares of stock in the incorporated companies. The language of the 
contract shows that the real agreement was to buy certain real estate, 
together with the personal property connected with its use for miUing 
and distUling purposes. Without discussing the question whether 
the sale of shares of stock can be specifically enforced in equity, it is 
sufficient to say that the sale hère was in fact a sale of real estate, 
and the circumstance that personalty was included in the sale would 
not affect the power of a court of equity to afEord relief by requiring 
spécifie performance. See Leach v. Fobes, 11 Gray, 510. 

The second error assigned, that the coiu-t did not hâve jurisdiction, 
for the reason that James K. Megibben, a résident of Kentucky, was 
a necessary party défendant, is not of weight. Megibben is a party 
plaintiff. He is one of the vendors; and even if he were, under the 
facts of the case, also one of the vendees, he is willing to comply with 
his part of the contract. The language of the court below upon this 
point meets our concurrence: 

"James K. Megibben is not a party défendant, nor can he In any way be re- 
garded as such. It is true that he Is one of the associâtes of the défendant 
Perin, but he is ready and willing to perfonn the contract. The decree Is sougbt 
agalnst Perin and his associâtes who are \mwilllng, and it would not be against 
him, but against them, to compel them to Joln in reoelvlng and paytng for the 
capital stock which represents the real property Involved. He is therefore 
properly a complainant, and as much interested in securing a decree against the 
défendants as are liis co-complainants." 

The assignment of error upon which the décision of the case must 
tum is based on the holding by the court below that the title of the 
dîstiUery companies to the real estate was good and sufficient. It is 
an express stipulation of the agreement that the money was to be paid 
upon the delivery of the deed, and after examination and approval 
of the titla This required, of course, that the title should be good. 
The distniing companies hare aU the title of James K. Megibben and 
wife and the widow and adult heirs of T. J. Megibben. The only 
question in the case relates to the undivided interest in each tract, 
lâie légal title to which, by the death of T. J. Megibben, was cast up- 
on his three mrnor heù-s. The argument upon appeUees' behalf is 
that the land so bought by T. J. and J. K. Megibben was purchased 
with partnership funds, and was used for partnership purposes, un- 
der an implied agreement that it should be personal property out 
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and outj that by the law of Kentucky, on the death of T. J. Megib- 
ben, tbe fnll équitable title to this property Tested in J. K. Meglbben, 
the surviTing partner, in trust to discharge the debts and obligations 
of the partnerslùp, and to adjust the equities between the partners, 
and witli power to sell the équitable title for thèse purposes; that, 
after the satisfaction of such debts, obligations, and equities, or at 
once upon T. J. Megibben's death, if it should be found no such 
debts or equities existed, the équitable title passed to the personal 
représentatives of T. J. Megibben for distribution as personal prop- 
erty; that nothing but the naked légal title to the undivided interest 
of the dèceased partner descended to the heii-s, and that this a court 
of eqûity, in a proper proceeding, might compel theiu to convey as 
either the surviving partnelr or the personal representatire, in his law- 
ful right to transfer the whole bénéficiai interest, should direct; 
that thé Personal représentatives and the surviving partner hâve 
united in conveying the équitable title to the distilling companies; 
that the adult heirs hâve also conveyed their title; and that by the 
Harrison chancery court proceedings the légal title of the minor heirs 
has been divested and tranSferred to the two companies, thus making 
in the latter a perfect title to the entire property. 

If the court of appeals of Kentucky hâve clearly laid down in their 
décisions a principle atfectlng the dévolution of the équitable title 
to partnership real estate upon the death of one partner, it is a rule 
of property whlch the fédéral courts will respect and foUow, instead 
of exercising their independent judgment, as they do with référence 
to questions involvtng the gênerai common law of the state. Bur- 
gèss V. Seligman, 107 U. S. 20, 2 Sup. Ct Eep. 10. 

The lave as tô the disposition, distribution; or descent of the interest 
àî a deCèased partner in partnership real estate has been consid- 
ered by the court of appeals of Kentucky in the cases of Galbraith v. 
Gèdge, (1855,) 16 B. Mon. 631; in Comwall v. Comwall, (1869,) 6 
Bush, 369; m Bank v. Hall, (1871,) 8 Bush, 672; in Lowe v. Lowe, 
(1878,) 13 Bush, 688; in .Hohnes v. Self, (1881,) 79 Ky. 297; in 
Ga«key v. Caskey, (1884,) S Ky. Law Eep. 775; and ia Flanagan v. 
Shuck, (1885,) 82 Ky. 619. In Comwall v. Cornwall, Lowe v. Lowe, 
Holmes v. Self, and in Caskèy v. Caskey, the question was between 
the heirs and distributees of the dèceased partner, as to whether in 
equity the partnership real estate, after the pajment of the debts of 
the partnership, should descend to the heirs or should pass to the 
distributees. From thèse cases it is clear that for 30 years the rule 
of property governing the descent and distribution of partnership real 
estate on the decease of a partner has been as foUows: 

First The légal title to partnership real estate held in the names 
of the partners descends to the widow and heirs of each, exactly as 
it would were the partners tenants iu common. 

Second. Where real estate is purchased with partnership funds 
for partnership purposes, it is partnership property, to which the sur- 
viving partner has an équitable title, and which he may sell to pay 
partnership debts or settle partnership equities, compelling, by aid 
of a court of equity, the heirs of the dèceased partner to perfect the 
sale by deeding such title. 
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TMtA In the absence of any agreement between the partners, 
express or implied^ to the contrary, both. the légal title and the bene- 
fidal interest in aie surplus of such partnership real estate, after 
the debts and the equities of the partnership are satisfied, descend 
to the heir at law, 

Fourth. When, however, there is an express agreement between 
the partners, or one which can be clearly implied from the circum- 
stances, to consider and treat such real est-ate as part of the Per- 
sonal property stock of the partnership, then, though the légal title 
to t^ -3 deceased partner's interest descends to the heir under the stat- 
utes of descent, the équitable title, and the full bénéficiai interest> 
after the payment of the partnership debts and adjustment of the 
equities between the partners, vest in the personal représentatives 
of the deceased partner for distribution as personal property, and to 
this end a court of equity may force a conveyance of the légal title 
from the heirs to the vendee of the personal représentatives. 

In December, 1891, the court of appeals of Kentucky decided the 
case of Carter v. Flexner, 17 S. W. Rep. 851. In that case the surviving 
partner of a flmi which had been engaged in buying and selling real 
estate made a contract to sell certain of the real estate bought by the 
firm with partnership funds in the course of partnership business. 
There were debts of the flrm to be paid by tiie proceeds of sale. 
The contracting purchaser refused to comply with the contract, on the 
grotind that the surviving partner was not tavested _wlth the légal 
title to the real estate. The court held that the surviving partner 
could not convey a good title except to his one-half interest, and that 
the heirs of the deceased partner should be required to convey theit 
légal title to the purchaser, if an advantageous sale, or one of fair 
value, had been made in good faith by the survivor. There was noth- 
tng in the conclusion reached which required a departure from the 
principles already laid down in the cases to which we hâve referred. 
The learned judge who delivered the opinion, however, used language 
emphatieally indicating a désire to break away from the rule 
stated in the fourth paragraph above, under which partnership real 
estate, by agreement^ express or implied, between the partners, may 
be converted into personalty "out and out." The report of the case 
in the Southwestem Eeporter contains a mémorandum from the files 
of the court of appeals that the case is not to be officially reported. 
Just what the considérations are which lead that court to order cases 
not to be reported we do not know, but it would seem clear that, if it 
were intended by this décision to reverse and obliterate the doctrine 
of the conversion of real estate into personalty "out and out," which 
has been in force in the state for more than 35 years as a rule of 
property, the court would hâve ordered the case to be oiBcially 
reported. In the case of Turman v. White's Heirs, 14 B. Mon. 
450, 461, Chief Justice Marshall refers to a décision of the court 
of appeals as of doubtful authority because withheld from pub- 
lication. But, whatever the inference to be drawn from the fs«l- 
ure to offlcially report a case in the court of appeals, we do not f eel 
at liberty to disregard the Une of authorities referred to, and to de- 
part from the rule so clearly laid down in cases where the exact 
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pibfflt: %& ititolVed, by reason of laiigiiaèe in a subséquent opinion, 
T^fiièi, ItÔTWiVèt'ïorciMe and weighl^, muât névertfceless be regarded 
as ôbiter dictilM' in the case in \»»Mcû it was used. 

Oôming not*^ to tlie applicatiott of' tli<e prinolples relating to parti 
nership real estate in Kentucky to tlie facts of this case, we must 
first coùsider tke èotitentioh of counsèl for appellees that there were 
partnership débtîi ànd obligations wfiich. conferred upon the surviving 
partner an équitable title and trust itoselltlie property to the distil- 
lery cômifâ,niës. Thefe Was a mortgage of |2,700 on one of the dis- 
tUlèry tt-afets and of $7^000 on the otlier at the time of the death of 
T. j; Megibben, but H does not a'p^ear that there was not enough 
piei*sdnal property to pay thèse debts. The fltta was under contract 
to'ffiake whisky and feèd cattle, and liable in damages for nonper- 
fdrmaiice. Such a condition of thé affairs of the flrm would doubt- 
lesa authorize a continuance of the business by the surviviag partnei" 
for the purpose of discharging those obligations at the joint risk of the 
living partner and the estate of thé déceased partner. See 2 Bâtes, 
Partn. § 730. It might also, if by the sale of the property those obli- 
ga.tîohs could be dischai'èèd, confer the right on the surviviag part- 
lïèr tp sell the whole partnership stock, including the real estate; 
but such a sale, as against nunor heirs having a bénéficiai interest 
ili the same, must be à sale for cash. No authdrity has been cited 
vrhich justifies the claim that a surviving partner may exchange the 
partnership stack and real estate for shares in a corporation, even 
thdugh the shares représeiit an interest in the real estate origtaally 
hèld. The control and management ôf the property under a corpora- 
tion and under partnership ownéfehip are quite différent. This so- 
caUeâ "sale for stock" is in fact an eschange of one kind of properfcy 
for another, and there is no rule of law or précèdent conferring such 
power on the surviving partner. The difflculty arising from the 
internai revenue laws could not be obviated in tiiat way. It might, 
perhaps, hâve justifled a sale for a money considération. 

It remains to consider the last and chief contention of appellees, 
that in equity the undivided interest of the déceased partner in this 
real estate was personal assets descending to the pa-sonal représent- 
atives. If so, then, by deed of the admiaistratora, who were the 
complainants below, the fuU équitable title to this undivided interest 
might hâve been conveyed to the purchasers hère. It is true there 
is no such deed shown in the record from the admtnistrators to 
the distillery companies, but such omission could be easily supplied 
by making the exécution of such a deed the condition oîÉ a decree 
for spécifie performance, and we may consider the case on the theory 
that such a deed haa in fact been executed. There is no doubt, we 
présume, of the gênerai power of the administrators, under the law of 
Kentucky, to reduce to money an undivided équitable interest in 
real estate held by them as personalty, provided such sale is not 
fraudulent, or grossly inadéquate. Cook v. Burton's Adm'r, 5 Bush, 
66; Anderson v. iTvine, 6 B. Mon. 238; Ward v. Lewis, 3 J. J. Marsh. 
505; Haddix v. Haddix, 5 Litt. 201. 

We bave stUl to consider, therefôre,whether the circumstances in the 
case at bar are such, with référence to the two distillery tracts, that, 
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in accordance wità the Kentucky law of partnership, above stated, 
an agreement can be clearly implied between the partners to treat the 
two distillery tracts as personalty ont and ont. With. référence to 
the Sharpe distillery tract, there will be little difficulty in implying 
such an agreement. That tract was bought witb partnership funds 
for the purpose of being used in the partnership business. The busi- 
ness was a manuf acturing and trading business. The évidence would 
seem to show that; the naked real estate, in polat of value, was an in- 
signiflcant part of the firm capital invested in the business. Mneteen 
twentieths of the partnership capital was in the plant, improvements, 
and good will of the distillery. The value of a distillery is largely dé- 
pendent on the circumstance that the brand of whisky which is man- 
ufactured there is kept on the market. It would seem to be a reason- 
able inf erence from thèse facts and others in connection with the busi- 
ness that the real estate, the plant, the improvements, and the Per- 
sonal property, together with the good will, the brands, secret pro- 
cesses, etc., aÛ went to make up an entire thing, which, if separated 
into its parts, would dùninish in value, and lose its usefulness as a 
money-making investment. It would be to the interests of the part- 
ners, therefore, to hâve the real estate treated as a part of the person- 
alty on the dissolution of the firm, in order to secure a prompt and 
profitable disposition of the flrm assets, and the presumption may well 
be iudulged that such was their intention and tacit agreement. 

In reaching a similar conclusion in respect to the Megibben 
distillery tract, however, we encounter a serions obstacle. The 
land upon which the distillery staads was not purchased with part- 
nership funds, and by ail the Kentucky cases this is indispensable to 
a conversion of real estate held by partners into partnership person- 
alty "ont and ont." The distillery lot was, as we hâve before said, 
part of a 227-acre tract bought by T. J. Megibben a year before the 
partnership was formed. Some five years after, he and his wif e con- 
veyed an undivided one third of the lot to his partner, J. K. Megibben. 
The remaining undivided two thirds, T. J. Megibben held just as he 
held the rest of the 227 acres. Even if it be conceded that the récital 
in the deed to J. K. Megibben shows that the transaction was in real- 
ity intended between the partners to be a transfer of the land from 
T. J. Megibben as an individual to himself and his partner as a firm, 
each partner contributing his pro rata share of the considération, 
stai we cannot infer any intention on the part of T. J. Megibben to 
treat the real estate as personalty for the purposes of distribution on 
his death. The dower right of his wife in the undivided two thirds 
of the tract was eiactly the same as it had been before the partner- 
ship was formed, and by no principle of law or equity could she be 
deprived of her bénéficiai interest ia it. The équitable doctrine of 
the "out and out" conversion of partnersliip real estate iuto person- 
alty, under which the widow is deprived of beneflt from her dower 
estate in the land, is worked out on the theory that, the land having 
been acquired with partnership funds, there is imposed on those on 
whom the légal title is cast, a trust to exécute the purposes for which 
the partners bought it; and, if one of thèse purposes was an "out 
and out" conversion into personalty, this excludes any bénéficiai dower 
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ikterèBt But heteV %llere the fèe vested iïi tlie Iiuabialid before there 
was â partnersînp» thei^ is no^ground for imposing sucli a trilst on tlie 
Widow, and nb ifôom, therefore, for the application of the doctrine. 
To deprive her, either in law or in equitj, of ail bénéficiai dower in- 
terest in the Megibben distillery tract, she must hâve released it to 
the flrm. In the absence of such a release, we cannot infër an inten- 
tion on her husband's part that this land should be treated as per- 
eonalty for distribution by Ms administrator. It is tnie that the 
widow has now deëded her interest in the land to the dîstniery Com- 
pany. That, hôwever, does not change the fact that on her hus- 
band's death she had a bénéficiai interest in it as his widow, and that 
he iatended she should hâve. If so, it f oUows that his children had 
a bénéficiai Intàrest in it as heirs, for it would be absurd to say that 
the deceased partner intended the land to be real estate as to the 
widow and personalty as to the heirs. 

For thèse reasons we cannot hold that the Megibben distillery 
tract passed as personalty to the administrators of T. J. Megibben 
for distribution. The resuit is that the légal and équitable title to an 
undivided mterest ta the Megibben distillery tract is outstanding in 
the minor heirs, unless it has been transferred to the Megibben Dis- 
tUlery Company by the Harrison chancery proceedings. With réf- 
érence to thè Sharpe distillery tract, the naked légal titie to an un- 
divided interest iu that tract is outstanding in tlie minor heirs, unless 
it has been transferred to the Sharpe Distillery Company by the 
same chancery proceeding's. 

It only remains to examine and détermine the validity and effect 
of the proceedings in the Harrison chancery court. 

First, as to the Megibben distillery tract. It is established by 
the cases of Barrett t. Churchill, 18 B. Mon. 387; Henning v. Har- 
rison, 13 Bush, 723; Walker v. Smyser's Ex'rs, 80 Ky. 620,— «as the 
settled rule of Kentucky, that the powers of the courts of equity sim- 
ply to sell and relnvest infants' real estate are statutory, and not in- 
hérent" The case of Thoinpson v. Pettibone, 79 Ky. 319, relied upon by 
appellants, has no application hère, because it involved an exchange of 
one form of personal property for another, and was really justified 
under the statutes autiiorizing the guardian to compound the claim 
of his ward with the permission of a court of equity. It foUows that, 
unless the power of the Harrison chancery court to exchange the 
bénéficiai interest of the minor heirs in real estate for shares of 
stock in a corporation can be found in the statutes of the state, the 
action of the chancelier and the whole proceeding are void. It is 
not a question of irregularity, but, the power given being statutory 
and spécifie, limitations of its exercise must be strictly followed, or 
the proceeding is a nxillity. This conclusion is abundantiy sustained 
by many décisions of the court of appeals. See Carpenter v. Stroth- 
er's Heirs, 16 B. Mon. 289; Barrett v. Churchill, 18 B. Mon. 387; 
Woodcock V. Bowman, 4 Metc. (Ky.) 40; Bamett v. Bull, 81 Ky. 127. 

There is no authority conferred upon a court of equity by the stat- 
utes of Kentucky, under which the bénéficiai interest of infants in 
real estate may be exchanged for shares of stock. Section 489 of the 
Civil Code of Kentucky (CarroU's Code Ky. 1888, p. 235) provides 
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tîiat infants' real estate may be sold by a court of equity (1) to pay 
debts of an ancestor; (2) to pay his own debts; (3) in an action by thô 
guardian for the ward's maintenance and éducation; (5) in an action 
against the infant by his guardian for the sale of real estate and in- 
vestment in other property. The proceedings in thls case are said to 
be for reinvestment, and the authority therefor must be found, if at 
ail, in the flfth paragraph of section 489. But, if so, the decree of 
the court is void for two reasons: 

First, because section 493 requires that before a sale shall take 
place in accordance with article 5, § 489, the guardian shaU exécute 
a bond to the infant, with àt least two sureties, worth not less than 
double the value of the estate to be soldj and, unlesa such bond be 
given, any order of sale and any conveyance made under euch order 
shaU be absolutely void. No bond was given hère. 

And, second, because section 19, art. 2, c. 48, of the General Stat- 
utes of Kentucky, (Bullîtt & Feland,) as amended March, 1884, limits 
the investments which coiuMa of equity may authorize guardians to 
make of the money of their wards to real estate or stocks or interest- 
bearing bonds of the United States, state of Kentucky, or some 
county or town of the commonwealth. Of course, no reinvestment 
can be made except in thèse named securities. 

Another contention of the appeUees, and one which met with favor 
in the coTU"t below, was that thèse proceedings could be sustained 
under section 490 of the Kentucky Oivil Code. That section (Oar- 
roU's Code Ky. p. 236) provides that a vested estate in real property 
jointly owned by two or more persons may be sold by order of a 
court of equity in an action brought by either of them, though the 
plaintiflE or défendant be of unsound mind or an infant, (1) if the 
share of each owner be worth less than flOO ; (2) if the estate be in 
possession, and the property cannot be divided without materially 
împairing its value, or the value of the plaintiff's Interest therein. 
Section 497, p. 240, provides that— 

"In the action mentioned in subsection 2 o£ section 490 the share of an in- 
fant or of a person of unsound mind shaU not be paid by the purohaser, but 
shall remain a lien on the land, bearlng Interest, untU the Infant come of âge, 
or the person of unsound mind come of eound mhid, or untU the guardian of 
the infant or the commlttee of the person of imsound mind exécute bond as Is 
requlred by section i'J3." 

It is clear that section 490 does not authorize a sale for anything 
but a money price. It is true, no bond is required, but that is be- 
cause the infant's interest is, under section 497, to remain a lien on 
the land until a bond is given. The provision that the share of the 
infant shall remain a lien on the land, bearing interest, excludes en- 
tirely the idea that anything but a sale for money is authorized by 
section 490. We should reach this conclusion on the words of sec- 
tion 490 alone, for a statutory authority to sell means a sale for 
money, either cash or on crédit, and not a barter or exchange. More 
than that, section 19, art. 2, c. 48, of the General Statutes of Ken- 
tucky, already ref erred to, limiting the character of investments for 
infants, would prevent such an exchange. 

Fop the reasons given, the Harrison chancery court proceedings, 
v.53F.no.l — 7 
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a«;*o tiie MegibbenExcelsior DMlleiy'tiact, must be held toi» void. 
Etén^lf ith.ey were:talld,;ti»6 Shares of stock, by the force cl the decree, 
woidld belong to thetaiaw* lieirs,'and;it^re would be no powec tb the 
adnjinistrators to:(ionttaiOt to sell tili^; phares , of stock, and there 
wotlâ be no righfeiofi action in the ewlfliinistrators, as complainants, 
to, énfouee such a Gontiract. , ! ; 

tîfer dô wé thinkthat the proceedinga as to the Shasrpe tract may 
be taken as an application of the personal représentatives of. T. J. 
M^bleh to a conrtiof equity to require the niihor heirs to part with 
tileir aakëd légal title in order to briJjg,>about a réduction of the 
assèts^to' money. The àdministrators, l-who alone conld bring snoh a 
pîJoéeedinâ were not piartiesito th© pétition in the Hamson chancery 
court. ( ! The pétition waa based on the theory that the heirs of T. A 
Megibben had a benefleial interestj as' hoirs, iû the partnership real 
estaite,' and that the coiirtj as a chaneery court; had power to order 
a sa^ Of'that' intOreStlfor' shares of stock in the company. The an- 
BWeriadmitB such tObe the cas^ and the decrèe fexpressly finds the 
interestj and conflrms>th© exchange for shares of stock inthe new 
oeampai^ as a bénéficiai investment. It is dilficult to see how such a 
ïwoceèding can be made to serve the purpose of an action to compel 
the transfer of the nakeê légal tilie on the groundthat there was no 
bénéficiai interest, èspecially wheù, as an attempt to sell the béné- 
ficiai: interestof infants in real estate, the proceeding is a nullity. 
With thé defeOts in the title to the two distilléry tracts, we cannot 
forée tàe ïjpoperty upoiï an unwilling purchaser: The decree of the 
court bèiow mu6t be revçrsed, with instructions to dismiss the bUl. 



BLOUNT V. SbCtËTE ANONYMI! DU FILTRE CÔAMBERLAND SYSTEME 

PAëTEUR et al. 

(Circuit Court of Appeals, Sixth Circuit. îîovembsr 1, 1893.) 

r , N0..57.,' 

1. Patents voit lirvBNifiONB— Appeal fhom Oedee for Pkeliminart Injuno- 
TiON— RevïBw. 
On an tippeal to the circuit court of appeals under section 7 of theactof 
, MarcIiS, 1891» from an order granting an injunction pendentelite agaips^. the 
" infringement of a patent, thè only question for review is wlietlier the injuno- 
'• tion was erronéouslyior' improvidently grtantea in the légal discrétion of the 
trial courti and the Éjïiestions of the vali-dity of the patent and infringement 
cap be cpn^idered pnly incidentally, as bçaring upQn this matter. 
8. Samk— Pbeliminabï lîTjijKpTioîT— Pbbsumption of Validity op Patent. - 
On an application foï'alpreliiPinary'injuInction torestrain infringement Oï 
letters patent No. 388,886, itrantedï'ebraary 16, 1888, tô Charles E. Chainber- 
i land for certain new spfluaeful impj^qvçitoents in.fllteringcompounds.itap- 
peared that complainanthad an unapubted,tit,le to the patent as assigpee,apd 
licensee; tiiat it madë éiiid sold the article for sevèral years without any at- 
tempt by othets to Pifefeë or sell the sàmev thatthe invention had been lisfed 
from the date of the ipfttentuntil 1893, only under license of the patentée; 
and that an interloç^jtQjy injunction had b^en granted ip another circuit in a 
suit betweén the saine parties. Held, tnat thèse cifcumstances created so 
Btrong a presumption of the validity of th« patent as toftuthorize the issuance 
of a prelimintxy injunction, in the&bsënce of clearproof of invalidity. 
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8. Same— Estoi'pSiL— EQtriTtlÊà. 

In a suitt»y a corporation, for Infrlngementof a patent, Itappeared that dé- 
fendant had actively en^aged in procuring a license to mai^ufactare and aell 
the patented article, and in promoting and otganizingthe corporation to carry 
on the business thereunderVasd that he had held aflnahcial interest in the 
corporation, and had been an offlcer thecepf. : Held that, if thig relation to the 
patent djd not entirely estop défendant trom c|uesti,0Ding itB Talidity, it at 
least gave rise to a strong equity in favpr of compùinant 

4. SAmb^Rhbtriction op Patkniv- FiltekiNo CoMt'OtrND. 

Letters patent No. 886,885. issued February 16, 1886, to Charles E. Cham- 
berland, cover a flltering compound made, a? stated in the speciflcations, of 
"pipe clay, or ol^her Buit,able clay, and porcelain earth groand to a fine pow- 
der, or its équivalents, hereinafter named. " The patentée subseguently states 
that he does not limit hlmself to the above-named substances, for the same 
result may be attainéd by asing, for instance, silex, magnesia, or its équiva- 
lent, instead of porcelain earth. " Held, ou appeal from an order granting a 
preliminary injunction, that, unless the patent was to be strictly construed, it 
would seem to cover the substitution of fine sand for the porcelain earth, 
and that there was apparently nothing in the state of the art, or the value ot 
. j the invention, to require subh a strict construction. 

AppeaJ from the Circuit Court of tiie United States for the West- 
ern Division of the Southern District of Ohio, 

In Equity. Bill by the Société Anonyme du Filtre Ohamberland 
Système Pasteur and thé Pasteur Chamberland Filter Company 
against Ambrose A. Blount and Frank K. Way for infringement of 
a patent. An order granting a prelhninary injunction was entered 
in the circuit court, partly on the authority of a like injunction 
granted in the seventh circuit in a suit between the same parties. 
See Pasteur-Chamberlaiid Filter Company v. Funk, 52 Fed. Rep. 146. 
Défendant Blount appeâlèd therefrom, under section 7 of the ju- 
diciary act of March 3, 1891. Subséquent to the appeal a motion 
to set aside the supersedeaS was denied by the circuit court. 51 Fed. 
Rep. 610. Order for preliminary injunction sustained, appeal dis- 
missed, and cause remanded, with direction to reinstate the injunc- 
tion, which had been improperly superseded. 

H. A. Toulmin, for appellant. 

Kerr & Curtis and Staley & Shepherd, (L. Hill, of counsel,) for ai)- 
pellees. 

Before JACKSON and TAFT, Okouit Judgea 

JACKSON, Circuit Judge. This is an appeal, under the serenth 
section of the act of March 3, 1891, from an order of the circuit court 
granting a preliminary or provisional injunction against the appel- 
lant On June 6, 1892, the appellees, as assignée, and licensee of let- 
ters patent No. 336,385, granted February 16, 1886, to Charles E. 
Chamberland for certain new and useful improvements in flltering 
eompounds, instituted suit against the appelUint and one Frank K. 
Way, a» iirfringers of said patent. The bUl, in the usuel form, set 
forth that said Chamberland was the true, original, and first inventor 
of said flltering compoimd; that letters patent of the United States 
were duly issued to him therefor; that by instrum,ents in writing, 
duly executed and recorded, said Chamberland had thereafter as- 
signed and conveyed to complainant the Société Anonyme du Filtre 
Système Pasteur, a French corporation, the entire right, title, and 
interest in, to, and under said letters patent; that said assignée had 
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thereafter tranBferred to the complainant the Pasteur-Ghamberlaoïd 
Ffît# Company, a corporation creatéd and existing nnder the laws 
o|:1(IiÇ) Sta^ of OMo, the exclusive right to sell and use the said pat- 
ented invention in the United Sta.tes, subject to certain conditions 
and provisions named in the instrument conveying the right; that 
sald lioensee had spent large stims ôf money and used much effort 
in introducing said invention, and bnnging it into practical and pub- 
lie «se; that it had been in the undisturbed possession and enjoy- 
ment of the valuable and exclusive privilèges secured by said letters 
pa1?èiit, and of the profits aHsin^ therefrom, untîl the défendants 
comme^c^d the infrmgément thereof ; that said défendants, prior to 
the infriUgement complained of, were stocltholders and offlcers in 
the çpilnplàinant corporation the Pastéur-Chamberland Filter Com- 
pany, th0 défendant Blount having been its prësidelit and a member 
of its board of dtrectors, and défendant Way its superintendent. It 
is further alleged, in substance, that said Blount, prior to his connec- 
tioB with said Pasteur-Chamberland Filter Company, was a large 
stockholder in and an officer of a corporation in Ohio known as the 
Westienii Pasteur Filter Company, which owned and controUed the 
excln$iye right to make and use filters under said letters patent 
thronghouti a large terpitory of the Upjtiçd States; that said Western 
Pastenr Filter Company, through tiie; efforts and représentations of 
saidsAjnbrose A* Blount^ disposed of its rights under said patent 
to lihe i complainant corporation the Pasteur-Chamberland Filter 
Conp^n^, and that said JBlount ;r^ceived a larg^ portion of the con- 
si(}eï«iiîoi|t;P9.id by the latter for such; transfer, etc.; that said de- 
feridantSf ;after disposing of thpir stock and interest in said Pasteur- 
Ohamberlq,nd Filter Coinpany, commençed the tnfringement of said 
letters p^tent'in the soutâiem district of Ohio, in cpnnection with one 
OiiMl'Mnjïk, using the knowledgo wd expérience of the trade, busi- 
ness methods, and manufacture obtained by them whUe in the em- 
ploy of said Pasteur-Chamberland Filter Company, as its confidential 
and trifsted pflQcers and employés, for the purpose of fraudulently ob- 
taining tlië benefits of the efforts of complainants in introducing said 
invention to the public, and of the market established for the same, 
etc. The bUl prayed fOr an injunction ând the ordtnary account in 
such cases. The motion for prelùninary injunction was heard upon 
bîll àhd affldftvits and exhibits théreto, introduced on both sides, 
and"was grànted in the usual f orm, restraining défendants, and each 
of them, ttieù* agents and représentatives, from the further or any- 
use of the filtering compound, or a like or similar compound, as set 
forth in said letters patent No. 336,385, the same to continue in force 
ûntil decree on final hearing or further order of the court. After 
the order awarding thè preliminary injunction was passed, and the 
writ was issued, the défendant Blount filed his answer to the bUl; 
but, without moving for a dissolution of the injunction, he thereafter 
prayed for aind obtained an appeal to this court from the order 
granting the samé. 

The single question presented fOr our détermination on said appéal 
te whether the order of the lower court awarding the injunction was 
"♦rroneous or ûnprovident, under the facts and circumstances of the 
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case, as disclosed by the motion papers on wMch its action was 
based. It is provided by section 4921, Eev. St., that — 

"The seyeral courts vested with jurisdlctlon of cases arising under the patent 
laws shall hâve power to grant injunctions, accordlng to the course and prin- 
ciples of courts of equlty, to prevent the violation of any rlght secured by 
patent, on such tenus as the court may deem reasonable." 

The object and purpose of a prelrminary injunction is to préserve 
the existing state of things until the rights of the parties can be 
fairly and fully investigated and determined upon strictly légal 
proofs, and according to the course and principles of courts of equity. 
The prereqiùsites to the allowance and issuance of such injunction 
are that the party applying for tlie same nnist generally présent a 
clear title, or one free from reasonable daubt, and set forth acts 
done or threatened by the défendant, which will seriously or irrep- 
arably injure his rights under such title, unless restrained. The 
légal discrétion of the judge or court in acting upon applications 
for provisional injunctions is largely controUed by the considération 
that the injury to the uioving party, arising from a refusai of the 
writ, is certain and gi-eat, while the damage to the party complained 
of, by tlie issuance of the injunction, is slight or inconsiderable. In 
areat Wesiern K. Co. v. Bunningham & O. J. Ey. Co., 2 Phil. Ch. 602. 
it was said by Lord Cottenham: 

"It iS certain that the court wlll hi many cases interfère and préserve prop- 
erty in statu quo during the pendency of a suit ta which the rights to it are 
to be déclded, and that without expressmg, and often wlthout having the 
means of formiug, any opinion as to such rights. It is true that the court wlll 
not so interfère if it thlnts that there is no real question between the par- 
ties; but, seeing that there Is a substantial question to be declded, It wUl pré- 
serve the property untU such question can be regularly disposed of. In order 
to support an injunction for. such purpose, it is not necessary for the court 
to décide upon the merits In favor of the plalnttff." 

In Glascott v. Lang, 3 Mylne & 0. 455, it is said by the same 
leamed judge that— 

"In looklng through the pleadinga and évidence for the purpose of an Injunc- 
tion, It is not necessary that the court should flnd a case which would ehtitle 
tlu' plalutifCs to relief at ail events. It is qui ta sufflclent if ihe court iinds, 
upon the pleadings and upon the évidence, a case wMch niakes the triinsac- 
tion a proper subject of investigation in a court of equlty." 

In Shrewsbury v. Eailway Co., 1 Sim. (N. S.) 410-426, after 
reviewing the above rulings of Lord Cottenham, the vice chancelier 
thus States the rule in référence to prelrminary injunctions: 

"That there are two points on which the court must satîsfy Itself. First, it 
must satisfy Itself, not that the plalntiff has certainly a rlght, but that he has 
a, fair question to raise as to the existence of such a rlght. The other is 
whether Intérim' Interférence, on a balance of convenience or Inconvenlence 
to ttie one party and to the other, Is or is not expédient." 

In Qeorgia v. Braiseford, 2 Dali. 402, it is said: 

"In order to support a motion for an Injunction, the bill should set forth a 
case of probable rlght, and a probable danger that the rlght woidd be defeated 
without the spécial Interposition of the court." 

The same gênerai principles announced in thèse authorities govern 
and control the légal discrétion of the judge or court in grantlng pre- 
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liminai^ iojiHlctlèiis in suits f op the dûf ringemënt of patents. In such 
suits the plaintiFs application for; a provisiofiâl or pendente lite in- 
Junctiondioald présent a title to the patent sued on, the probable va- 
lidity of such patent, and infringement thereof by the défendant, tt 
is not qùestîoned that thé complàinànts, togethër, are vested with ail 
the right, title, and interêst in and to the letters patent in suit, which 
were possesged. by the patentée^ Charles E. Ohamberland. Their 
title is fully ei?tablisheî^ iif notconceded; and if, in addition to such 
title, it falrly appears or is to be presumed that the patent is valid, 
or that appeUaait.was not in a position to deny its validity, and that 
he bas actually infringed or threatened to infringe the same, a prima 
facie case for a preliminary injunction is made ont. This court, un- 
der the preseat appeal, is not called upon to make any final décision 
as to the validity of the patent or thae infringement thereof, nor is 
the considération of those questions either necessary or proper, fur- 
ther than to asoertain whether the order complatned of was an im- 
provident exercise of a légal discrétion on the part of the circuit 
court. We hâve held at the présent term that on an appeal under 
the seventh section of the act of MarOh, 1891, from an interlocutory 
order granting an injunction, this coiuft, even with the consent of 
parties, could not proper ly pronouQce any final judgment or decree 
on the merits of tlie contre versy in respect to the validity of the pat- 
ent involved, and its infringement, iaasmuch as theso questions re- 
mained in the lower court for final adjudication, in the exercise of 
its original juïisdiction. See opinion ia Watch Co. v. Kobbins, 52 
Fed. Eep. 337. 

But while this court» on appeals like the présent^ may not prop- 
erly pass upon the mérita of the controversies involved in the litiga- 
tion, it may incidentally consider the questions relating to the valid- 
ity and infringement of the patent, as well as ail Othér facts bearing 
upon the propriety of sustaining or dissolving the injunction awarded 

New, what are the fair and reasonable probabUities as to the 
validity of the Ohamberland patent in question, as disclosed in tho 
case before us? There is the gênerai "prima facie" presumption of 
the novelty and utility of the invention, and that the patentée is the 
flrst and true inventer, which arises from the letters patent granted 
by the govemment. Kailroad Co. v. Stimpson, 14 Pet. 448; Seymour 
v. Osbome, 11 Waïï. 516; Smith Vi Dental Co., 93 U. S. 486; and 
Léhnbeuter v. Holthaus, 105 U. S. 94. 

There is the further spécial presumption of its validity arising 
from public acquiescence. 

It is weU settled that, for the purpose of laying the foundation for 
a preliminary injunction, it may be shown that the patentée, or those 
succeeding to Ms rigtte, hâve m^dé, uged, and sold the patented 
article or device for jeats, during which no other person or persons 
hâve assumed to make or sell the same. Wheré ail persons, other 
than the owner of thé patent, hâve for several years refrained from 
making, using, or selling the patented article, for the reason that it 
is patented, when it would be for their interêst to adopt it, such 
acquiescence raises a fair presumption of its validity, sufflcient to 
vi^arrant the issuance of a preliminary injunction to restrain ita in- 
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fringement Sd, toc, if th.e patentée has long licensed the use of his 
invention, which. no one has, for periods varying from two to eigM 
years, assumed to use or sell without sucli license, there is such ac- 
quiescence as lays the foundatidn for a preliminary injunction. Sar- 
gent V. Seagrave, 2 Curt. 557; Doughty v. West, 2 Fish. Pat Cas. 
559; and Machine Co. t. Williams, Id. 138. 

It distinctly appears in the présent case that the Chamberland pat- 
ent has since its issuance, in February, 1886, down to 1892, only been 
used under license or right granted by the patentée, and that during 
said period there has been a gênerai public acquiescence in its valid- 
ity. The complainants, as the successors in title, hâve expended 
large sums in preparing for and carrying on the manufacture of the 
patented article, and in introducing the âltering compound into prac- 
tical use. They hâve for many years had this exclusive use, without 
question on the part of the public, of a patented device of great utû- 
ity and value. Under such circumstances there arises such presump- 
tion of the validity of the patent as to entitle them to a preliminary 
injunction to restrain its infringement, unless the party sought to be 
restrained can clearly show its invalidity. TMs the appellant has 
attempted to do by référence to several prier patents for fllters and 
flltering compounds. We do not deem it necessary to review those 
prier patents in detaU. We hâve carefully examined them, and faH 
to find that they or either of them accomplish the purpose of the 
Chamberland invention, or cover the filtering compound which forms 
the subject of his patent, Again, it is shown that in a suit by com- 
plainants against appeUant in the seventh circuit, for aUeged in- 
fringement of this Chamberland patent, the circuit court has awarded 
a preliminary injxmction based upon the validity of the patent, and 
its infringement. This interlocutory decree in another suit between 
the same parties, if not conclusive of the complainants' right to a 
provisional or pendente lite injunction in the présent case, is strongly 
presmnptive of the propriety of awarding such injunction, as it in- 
volved to a certain extent a judicial détermination, that the patent 
was prima facie valid. An interlocutory decree granting an injunc- 
tion in another case is a good foundation on which to base an appli- 
cation for a preliminary injunction in any other court. Potter v. 
FuUer, 2 Fish. Pat. Cas. 251. 

But, aside from the foregoing considérations, it is shown that 
appellant was personally active in procuring a license to use this 
Chamberland patent in the United States; that he was a promoter 
of, and stockholder in, the Western Pasteur FUter Company, which 
accepted a license from the complainant the Société Anonyme du 
Filtre Chamberland Système Pasteur, as owner of the patent, for 
the exclusive right to make, use, and sell fllters embodylng said in- 
vention throughout a large portion of the United States; that by 
and with his consent and active participation the rights so acqulred 
by the Western Pasteur Filter Company were transferred and as- 
signed, for a valuable considération, to the complainant the Pasteur- 
Chamberland Filter Company; that the appellant received a portion 
of such considération; that he became a stockholdCT in and président 
of said Pasteur-Chamberland Filter Company; that while connected 
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with eadi of aaid companîes, and personally întèrested in said patent, 
lie, by oirculars and otherwise, làuded and proclaimed the novelty and 
impoMîaaioé of tiie inrention covered thereby, and was greatly instru- 
mental in bringing to the attention of the public its value and utility, 
as -wéiï âis théfact tbat 'said coïnpanies were the exclusive owners of 
the valuable right of maklng, using, and selling the same in the 
United States* It further appears that the sale and transfer of the 
tights held by the Western Pasteur FUter Company to the complain- 
ant the Pastëur-Chamberland Filter Company were duly authorized 
and directed by the stockholâers of the former, including the appel- 
lant. Having thus recognized the validity of the patent by acquiring 
and accepting rights thereunder, by promoting and organizing and 
holding interests in corporations which held licenses to make, use, 
and sell the patented article, and by actirely participating ia selliag 
and transferring such rights, it inay well be doubted whether appel- 
lant is not estopped from denying or disputing, as against the Pas- 
teur-Chamberlaûd Filter Company, the validity of the patent. It 
appears that, after parting with his stock in the last-named company, 
he, in connection with others, commenced making and using the al- 
leged infringtng article in the spring and summ^ of 1892. His prier 
relation to the patent presented a strong equity in favor of the com- 
plainants, if it did not estop him from denying its validity under the 
authorities. See Faulks v. Kamp, 3 Fed. Eep. 898; Onderdonk v. 
Fanning, 4 Fed. Eep. 148-150; Purifier Co. v. Guilder, 9 Fed. Eep. 
155; Telegraph Co. v. Htmmer, 19 Fed. Eep. 322; Parker v. McKee, 
24 Fed. Eep. 808; Alabastine Co. v. Payne, 27 Fed. Eep. 559; Steam 
i&auge & Lantern Co. v. Ham Manuf'g Co., 28 Fed. Eep. 618; Burr v. 
Khnbark, Id. 574. 

But, aside from the question whether appellant is in a position to 
deny the validity of the patent, we are of the opinion that the pre- 
sumptions in favor of its validity are not so clearly broken down as to 
warrant a dissolution of the injunction. 

On the question of appellànt's infringement there is conflicttng 
évidence in the ex parte testimony of the experts, but the weight and 
prépondérance of their statemehts supports the conclusion that the 
article manufactured by Dr. Blount does infringe the patented com- 
pound. If, as the appellànt's counsel contends, the granular élément 
of the patented compound is conflned to baked porcelain earth, 
ground or reduced to fine powder, the question of infringement 
would be doubtftil. But we are not prepared to hold that this is 
the proper construction to be placed upon the spécification and claim 
of the patent. The patentée distinctly states in his spécification 
that his compound is formed "substantially of pipe clay, or any other 
suitable clay, and porcelain éarth, or its équivalents, hereinafter 
named." Then, after describing the method of treatment or prépara- 
tion, he States that "I do not lirait myself to the above-named sub- 
stances, for the same, or very much the same, resuit may be attained 
by using, for instance, silex, magnesia, or its équivalent, instead of 
porcelain earth." Unless a very restricted construction is given 
to the claim of the patent it would seem that baked porcelain earth 
ground or reduced to powder, is not the only granular élément or ma- 
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terial covered by thé patented compound. The state of the art, the 
value of the invention, and the language of the spécification do not 
require such a limited and restricted construction. 

It may fairly be contended that the fine sand used as the granular 
élément of the appellant's filtering compound is the équivalent of the 
baked porcelain earth, ground or reduced to powder. Nor is there 
such wide différence in the proportions of pipe or other suitable clay 
and the granular material employed as to constitute any substantial 
différence in the filtering Compound made by each of the parties. 

The two filtering compounds are almost identical in api)earance. 
To the naked eye there is no dtfiference. The ex parte testimony and 
the fair construction of the patent raised a f air presumption of in- 
f ringement, for the purposè of awarding a preliminary injunction. 
The appellant has no established business to be interrupted or in- 
jured, while the appellees are in a position to be seriously, tf not irrep- 
arably, injured, if appellant is not restrained until the rights of the 
parties can be fuUy and flnally adjudicated. 

On the case presented we are of the opinion that appellees hâve 
exhibited such probable right, and probable danger to that right, 
as entitled them to the interposition of the injunctive powers of the 
lower court for its protection pendente lite, and further, that, i^pon 
the considération of the balance of inconvenience or injury to one 
party or the other, the légal discrétion of the circuit court in award- 
ing the injunction was hot improperly or improvidently exercised. 
Our conclusion upon the whole case, as now presented, is that the 
order appealed from is not erroneous, and that said appeal should 
be dismissed at appellant's cost. 

The cause so far as brought to this court by the appeal will be re- 
manded to the circuit court for the southern district of Ohio, western 
division, with the direction to reinstate its injunction, which appel- 
lant improperly superseded. 
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(Circuit Court of Appeals, Second Circuit. December 6, 1893.) 

Nos. 13 and 14. 

Patents pob Inventions — Infkingement — New Product — "Chtmosin." 

Letters patent No. 844,433, issued June 29, 1886, to Moritz Blumentlial, cov- 
ers in claim 1 the new product "chymosin, 'incombined witli pepsin. " This 
product is obtained by the patentée according to a "proce.ss" patent. No. 
338,471, issued to him March 23, 1886, from the rennets of hogs and oalves, 
by a process of macération in a warm sait solution, a subséquent précipita- 
tion of impurities bj' acidulation, and oausing a séparation and floating of 
the chymosin by further acidulation and continued agitation in a warm su- 
persaturated solution of sait. Held that, assuming the product patent to be 
valid, it is not infringed by chymosin containing a considérable percentage 
of pepsin and other impurities, and produced according to the process of 
Chr. Hansen, of Copenhagen, which consists in soakingthe rennets in acidu- 
lated water three several times, mixing the solutions together, filtering them, 
and then precipitating the chymosin by adding 15 per cent, of sait. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. Aflirmed. 
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Arthur V. Brfefeenj for appellant. 
W. S. Jennéjj for appéllees. 

Bef ore SHD^MAN and LACOMBE, Circuit Judges. 

S5IPMAN, Çifcuit Jndge. Tlie eomplataant brouglit, in tlie cir- 
cuit court ÊorrtJ», nortbern district of New York, two suits in equity 
to restrain ^e dief^dants from thé alleged respective infringement 
of two letteri^ jpatent to Moritz Bluinentlial, — one being No. 338,471, 
dated Mar(jb..;|3i; 1886, for an improved process in tlie manufacture 
of the nonor^nized ferments chymosin and pçpsin; and the second 
being No. 344,433, dated June 29, 1886, for tke new product wMch 
resulted frôija,j.^li^ patented or any otlier suitable process. Tlie cir- 
cuit court di^pl^çedeacb. bill upon tjiç ground of noninfringement. 
See 43 Fed. Bep. 667. From thèse decrees the coniplainants ap- 
pealed. ;':"., -^^ . ' '' 

The opinion of the circuit judge states the following facts in re- 
gard to the t^o Chemical products: 

"Gtaymosin and pepsia are ferments found in: tUe rennets or stomacha of calves 
andhogs, the former predominating in calfrennetand thelatterinliogrennet; but 
they are unlilcéii) their .properties, ctiymoBin being a coagulating agent, and pep- 
sin a digesti vé yig«kit. On account of itâ coagulating properties, calf rennet bas 
long been in ektensiye use for curdling mtlk by cheese makers in tbe form of a 
liquid obtaiued by cutting up tbe stomacbs and macerating tbem |n a sait solution 
containing trosm flve to ten per cent, of sait. Such a liqijid çontains the coUected 
gastric juices of the ôtomachs, inûludtng.besides chymosin and pepsin, more or 
less of the objdctibhable mucous and albnmiîious mattérs of thèse juices; and its 
curdling power yairies according to tbe prédominance of chymosin in the stomacbs 
treated. " 

The object of lihe invention waa stated by thte patentée in the spéci- 
fication of thè process patent tobe "the production of thèse zymotic 
agents or products in a pure form; that is to say, pépsin uncom- 
bined with chymosin, and pepsin, chymosin, and pancreatin, free 
from any foreign substances or constituents. Thèse pure products 
are nearly odorless and tasteless. They are perfectiy soluble in 
water, and form tasteless and odorless p.nd clear or limpid solutions 
that do not readUy décompose. They may be preserved for a long 
time, either in a lluid or dry state, without détérioration, and under 
varying climatie influences, without impairing their properties. 
Even at températures as high as 35 deg. centigrade they may be kept 
in good condition for a long time. If desired, a neutral preservative, 
such as an alkali soluble in water, may be mised therewith, or sugar, 
as will hereinafter appear." 

The patent for a process contatns two claims, — one for the pro- 
cess by which pure chymosui is separated from other agents or ma- 
terials; and the second for the process, as carried forward, by which 
pepsin is precipitated, — each product being separately obtained free 
from the other and from mucous or other impurities, The patent 
for the product hasthree claims; the flrst for the described chymosin 
"uncombined with pepsin," the second for the described pepsin "un- 
combined with chymosin," and the third for "chymosin or pepsin 
uncombined with each other, in combinàtion with an indiffèrent pre- 
servative," as described. 
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The défendants are chargea with making in part and with selling 
tablets confcaining pure cliymosin uncombined with pepsin, in vio- 
lation of the flrst and thtrd claims of No. 344,433, and which are 
alleged to be made in accordance with the process described In each 
claim of No. 338,471. The tablets are made by compressing rennet 
powders, which are made in the laboratories of Chr. Hansen in 
Copenhagen. Chymosin is a substance which was known before the 
date of the patents, and which had long been used to curdle milk in 
the manufactiu-e of cheese. It was the active agent in the liquid ex- 
tracts of rennet and dried rennet, which were used for curdling pur- 
poses. The processes by which those préparations were made were 
not founded upon the idea of a séparation of chymosin from pepsin, 
or of a thorough removal of mucous or albuminous material. Blu- 
menthal was the flrst who made, as a commercial article, or who ap- 
parently attempted to make, except as a laboratory experiment, 
the article of chymosin in a pure state, and separated from noxious 
substances or other chemical agents. His patent for a product is 
not for chymosin, but for chymosin separated from pepsin, and un- 
combined with foreign substances. Such an article was new, and, 
if actually produced in the condition of purity which the patent de- 
scribes, was patentable. If it was simply a superior rennet extract, 
containing less pepsin and combined with a smaller portion of or- 
ganic substiince than had been obtained or striven for in the préviens 
extracts, the product would not hâve a patentable character. The 
Wood Paper Patent, 23 Wall. 566. The évidence, as was statçd by 
the circuit court, ^'indicates that it (the Blumenthal) is a rennet pow- 
der, containing but an insignificant proportion of pepsin to chymosin, 
and but little mucous or albuminous matter." It is thereupon con- 
tended that the article, not being entirely uncombined with pepsin, 
is not new in a patentable sensé. We do not suppose that the lan- 
guage of the patent demands an absolutely chemically pilre article, 
but an article practically free from pepsin. But whether the result 
of the Blumenthal process, when applied to calf rennets of the proper 
âge, and properly carried out upon a scale of sufQcient magnitude, 
produces a powder which was not merely an improved, but an ab- 
solutely new, article, having its own distiactive nature, it is not neces- 
sary to décide, for, in ovtr opinion, upon the assuniption of the validity 
of the patent for a new product, the complainant is overborne upon 
the question of infringement. 

The theory of the complainant in regard to infringement was that 
the analysis of the défendants' tablets showed that they contained 
chymosin practically uncombined with pepsin, and in combination 
with common sait, and that, therefore, the analysis entitled the ex- 
pert to conclude that the products of Blumenthal and Hansen were 
manufactured according to the patented process, no other process 
for obtaintag sûch a product commerciaUy being known. The Blu- 
menthal powder cannot be identifled except as the resuit of the 
patented process, and an analysis of the powder of another manu- 
facturer does not disclose that it was made by that process, except 
upon the theory and prima facie proof that no other existing process 
could make it. The défendants satisfactorily proved that the pow- 
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ders wMch they compressed into tablets were made in gênerai ac- 
cordance witii th.e proCess described by Scliaffer in 1872, for thé pro- 
duction of pepstn from pigs' rennets. By the Blumenthal process, 
calves' rennets are eut in pièces and "macerated" for about 24 hours 
in a solution of sait containing about 5 per cent, of sait. The solu- 
tion, when filtered, is then acidulated, whereby the mucous matter 
is precipitated. The filtered solution is again acidulated, and pul- 
verized sait is added, untn a precipitate of the latter is formed. 
This "supersaturated" solution is kept at a warm température for two 
or three days, under constant agitation, when it is aJlowed to rest 
for a day or two at an increased température. A séparation then 
takes place "in the f orm of a white, flocculent substance, which floats 
on or In the solution," which is coUected, washed, di-ied, and is the 
chymosin separated from other products or impurities. Liie Hansen 
process is to soak the calves' rennets three times in acidulated water, 
—once for 36 hours, then for 12 hours, then by a shorter washing 
process, — ^when the tiireie extracts are nùxpd together. The extract 
is iiltered, to remove the insoluble impurities. Fifteen per cent, of 
sait is then added to the filtered extract and dissolved, which pré- 
cipitâtes the rennet ferment. The mass is left at rest, when the 
liquid is drawn away, and the precipitate is strained, pressed, and 
dried. 

The two processes are not alike. Blumenthal places reliance for 
a thorough séparation of the curdling ferment upon a supersat- 
urated solution of sait, — that is, by adding such an amount of sait 
to the solution that part of it would remain undissolved; and he also 
takes especial précautions to separate the mucous matter. From 
the fact that inconsiderable attention is paid in the Hansen process 
to a complète séparation of the organic substances from the resulting 
product, it would naturally be expected that a greater amount of 
such substances would be combined with the chymosin. This ap- 
pears, from the analysis of the complaiaant's compétent expert, to 
be the case. He says: 

"The différence in the composition between rennetine exhibits of Dr. Moritz 
BJvimenthal and Hansen's rennet tablet exhibit is the following: The hrst-men- 
tioued difïers from the second in 0.37 per cent, of moisture, in which the second- 
mentioned exhibit is richei*. It diflers further in 7.01 per cent, of ash, in which 
Blumenthal's exhibit is richer; in 6.64 percent, of organic substance containing 
the chymosin in favor of Hansen's exhibit. While the curdling power of the 
flrst-mentioned exhibit, expressed in seconds, is 34}, that of the Hansen exhibit is 
33 seconds. This relation of time, translated into parts for the same time, (40 
ihinutes.) givés for Blumenthal's exhibit 69,565 parts, and for Hansen's exhibit 
75,000 parts. The digestive power of the flrst-mentioned exhibit diSers from that 
power in the second exhibit to the amount of 0.03054 grammes. " 

And he furthermore says: 

"There is fully four timës as much of organic substance in Chr. Hansen's ren- 
ne.t tablets than ,there is in Dr. Moritz Blumenthal's rennetine. The différence in 
the digestive and coagulatiye power of thèse two samples is not of such a nature 
— hpt 80 great — as to suppose that the surplus of organic substance in Hansen'r 
(àbïets over thftt dt Blumenthal's should be made up entirely of pepsin and chy- 
mosin, or of either of thèse aione. Figures indicate rather that this surplus of 
organic substance is due to foreign organic substance, not pepsin or chymosin, — 
perhaps mucous and albuminous matter, — resulting from a less thorough purifi- 
cation than the patent adhères to for preparing the pure substances chymosin and 
pepsin; that, therefore, Blumenthal's rennetine coutains in its smaller amount 
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of organic substance relatively more of tte active principle chymosin than Hun- 
sen's powder, with a larger bulk of organic substance. While, therefore, Blu- 
menthal seems to purify more tboroughly, Hansen, wlio seems not to do so, re- 
tains, perhaps, along wiih the undesirable bulk of foreign organic substance, ab- 
solutely a little more chymosin. " 

This testimony, coupled with the clear proof of the Hansen method 
of manufacture, is adéquate to show that the défendants' tablets are 
not the pure chymosin which is described in the Blumenthal patent 
for a new article of manufacture. They do not contain a greatly ex- 
cessive amount of pepsiri or of organic matter, but the différence is 
fiufficiently marked to show that the claims of the patent No. 344,433 
hâve not been infringed. The two important facts in the case are 
that the défendants' article was not made by the patented process, 
a,nd that the cruder and less careful process of Hansen produces a 
correspondingly less pure resuit than that of Blumenthal, though it 
is probably sufficiently complète to accomplish beneflciaUy its office 
in the manufacture of cheese. 

The decrees of the circuit court are afflrmed. 



SAtTNDERS et al. v. ALLEN. 
(Circuit Court, S. D. New York. November 29, 1892.) 

1. Patents fob Inventions— Invention— Pipe Cuttees. 

Claim 2 of relssued letters patent No. 10,121, issued January 31, 1882, to 
Andrew Saunders, for a pipe cutter, consisting of a stock, rotary cutters, 
antifriction rollers, arm, and feeding screw, is void for want of invention; for 
rotary cutters were well-known substitutes for knife cutters, and every élé- 
ment in the combination had theretofore been patented in the same place, as 
is shown by the foUowing patents: No. 52,715, to William S. Haworth, Jan- 
uary 20, 1868; No. 65.066, to Théodore 8. Foster, May 38, 1867; No. 67,580, to 
Henry Getty, August 6, 1867. 

2. Same— Anticipation— Plbading. 

In a suit for infringement, the défense of anticipation is not sufflciently set 
out by an answer which merely avers that the invention had been fuUy de- 
scribed and publicly made known in several patents, among them tbose of 
two persons named, stating the names and dates, without directly averring 
that the invention had been before patented; for an invention might be 
publicly made known by a patent, and not be patented. 
-3. Samb — Waiver. 

But where. under such an answer, the patents referred to by it hâve been 
received in évidence without objection, and without subséquent motion to 
suppress, the right to object thereto is waived. 

In Equity. Suit by Alexander Saunders and others against James 
P. Allen for infringement of a patent. Bill dismissed. 

James A. Whitney, for plaintiffs. 
Sherman H. Hubbard, for défendant, 

WHEELER, District Judge. This suit is brought upon patent 
No. 10,021, dated January 31, 1882, for a pipe cutter, consisting of a 
stock with a jaw at one end, car^ying two anttfriction reliefs to hold 
the pipe against a rotary cutter in an arm pivoted to the stock, and 
forced into, as it is moved around, the pipe, by a screw through the 
stock lengthwise, working against the arm. The second claim al- 
leged to be infringed is for a combination of the stock, cutter, rollers, 
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^afil,iaiiâ foedln^ sOTenr. Stioli pipe cutterâ wesre well knowJi before 

1;li& ;ijatï^.= A |)ateût fbr Otté likètBi^i exfcept that it had twô to- 
t^iy'çîitli'érs in place of the ^ïitiMctiba rôllérs, and tiHe otlier cutter 
was held in a frame in the stock, instead of a pivoted ann, against 
îwbjclifjtlie screw worked, w^s granted Pebruary 20, 1866, to William 
S. Howp.rth, and numbered 52,715; ^noither, for one like this, except 
tliatt^ie piyoted arm wasa cutting knife, was granted to Théodore S. 
Fosterj dated May 28, 1867, and nuinbOTed 65,066; ànd another, for 
Qne lïkt^ tMs, except that the entier was in the jaw, and angular, to eut 
in tW(Ot places, and the antifriction rollers were in a frame in the stock 
agatftstwhich the screw; worked, was granted August 6, 1867, to 
Hpiy';3f jGretty, and numbered ,67,530. Thus rotary cutters were well- 
knowiï substitutes for knife cutters; and every élément in the combi- 
nat^pi of this cl9,lm had been patented in the same place, for the 
sain# BBjTpose, as in this patent. The iaTentor merely substituted the 
rotary cutter for the cutting edge of the pivoted arm of Foster, or 
for the angiilar cutter ^fGetty, and cliang^d the place of the latter 
with the rollers, which did not vary the opération of either, nor the 
resuit of ail. Whether a rotary cutter would be better than a knife 
cutter would be a q^e^tipn of judgment, and any good workman 
could change one for the other. Suct substitution would not seem 
to amount tô a patentable inTention. Clothing Oo. v. Glover, 141 
U. S. 560, 12 Sup. et. Bgp. 79; Eyan v. Hard, 145 U. S. 241, 12 Sup. 
,Gfc Bep<S19' The tool of tlie plaintiffs' patent would probably bave 
infringed Foster 's or Getty's patent. 

The âiJJàVvfér does not sét f orth thât this invention wais patented to 
Foster' &r (ïetty, or any pinè, bût only thàt it was fully described and 
publiely made known in several patents, and among them those of 
Foster and Getty ; and their names and the dates were stated. The 
statutory défense required to be set forth is that the invention had 
been, .Itjefore patente4 gi^g the nanîe and date. It might be de- 
so-îbed and publiely mè^e known by a patent, and not be patented; 
and this part of the answei* does not appear to set out sufflciently this 
défense. But the patents ,\yere received in évidence without objec- 
tion, and no motion lia,s Ibeen ma.de to euppress them. They are in 
the case, to be considered. Ail that is required to be given by the 
statute to make them admissible is stated in the answer, except their 
effect in patenting thé iiïyention. The right to objëct to considéra- 
tion of them according to their légal effect seems to be well walved 

Let a decree dismissing thé bill be entered. 



FEATHBRSTONE v. ORMONDE CYCLE DO. et al. 
(Circuit Court, B., D. New York. November 16, 1893.) 

1. PA-raiNTS FOR, IntentionStt-Validitt. 

. Reiasued patent No. ll,15â, granted M^rch 24, 1891, to Jqbti B. Uufilop, tor 
wheel tires for cycles, IS valid. Featherstbne v. CycleCo.,53 Fed. Rep. 118, 
followed. ' ' ■ : : '- 

2. Samk— Infbingbmbnt flT AK Emplotb. ' • 

A person wh-o is «hiployed as manager of a partnership, and who in that 
eapacity sells an article which infringee a patent, is guilty pf infringement. 
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and may bfl enjoined, but hè will not bB compelled to acconnt if it faila ta 
. appear that he had any ipterest in the sale. 
t. éAMB— PoBEiGN Patent — Licsnse — Impoktation and SAiiB. 

An inventer obtained a patent on cycle tires in Great Britain, and gubsa- 
quently in the United States, and tlien assigned to complainants ttae Ameri- 
can patent. The owner of the British patent licensed défendants to apply 
Che tires to a bicycle in Great Britain. This bicycle was tben imported into 
the United States, and sold by défendants. Em, that défendants were guilty 
of infringement. 

In Equity. Bill by Alfred Featheretone against the Ormonde Cycle 
Company, Gteorge S. McDonald, and E. J. Willis, for infringement of 
a patent. Decree for complaînant. 

Duncan & Page, for complainant. 
Potter & Potter, for défendants. 

TOWNSEND, District Judge. Thls la a trait fpr the alleged infringe- 
ment Of reissùed letters patent No. 11,153, granted to John B. Dunlop, 
March 24, 1891, for wheel tires for cycles. The défenses are invalidi^ 
of patent and noninfringement. 'Oie question of validlty has already 
been decided in favor of the patent in Featheretone t. Cycle Co., 53 
Fed. Bep. 113. 

ITnder thé défense of noninfringement the défendants claim first, 
that the Ormonde Cycle Company is a partnership, and not a corpo- 
ratiOHv There is nothing in the proofs to support the allégation of 
the cômplaint that the défendant thé Ormonde Cycle Company is a 
corporation, and the allégation is denied by the answer. 

It is fnrther claimed that the défendant McDonald is only the 
employé of said partnership. The évidence shows that McDonald 
sold a bicycle, fitted with the alleged infringing tires, as man- 
ager of said partnership, doing business under the name of the 
Ormonde Cycle Company, and under the direction of E. J. Wil- 
lis, another of the défendants. If, th^efore, the acts complained of 
conàtitute infringement, thèse défendants are joint tort feasors and 
ace ijoth liable. Estes t. Worthington, 30 Fed. Eep. 465 ; Maltby v. 
Bobo, 14 Blatchf. 53. 

The défendants further deny infringement upon the foUowinpr 
ground: The original inrentor obtained patents for his invention in 
Great Britain, and subsequently in the United States. He assigned 
to complainant ail his interest in the American patent. Afterwards 
the owner of the British patent licensed the défendants to apply to a 
bicycle in Great Britain the tires covered by said patent. This bicy- 
cle was then imported into the United States, and sold by défendants. 
The défendants claim that such importation and sale do not consti- 
tute infringement. It is well settléd that the unrestricted sale of a 
patented article by the owner of the patent conveys to the purchaser 
the right of unrestricted ownership as against the vendor. Holi- 
day V. Mattheson, 24 Fed. Rep. 185. But the purchaser does not 
acquirè any rights greater than those possessed by the owner of 
the patent. The owner of the British patent could not authorize 
either the vendee or his vendor to sell the articles in the United States, 
«o as to confliot with the rights of the owners of the American patent. 
This claim of défendants seems to be disposed of by the case of Boesch 



112 nSDEBAL BBPOBTSBy Tol 58. 

T. Grafl, 188 U. S. 702, 10 Sup. Ct Rep. 378, where the suprême court 
says : "A prior f oreign patent opérâtes under our law to lirait the dura- 
tion of a, subséquent patent hère, but that is ail. The sale» of àrticlei 
In the United States under a United States patent cannot becon- 
troUed by f oreign laws." The motion for an injunction agalnst the 
défendants McDonald and E. J. Willls is granted. Inàsmuch as it 
does not appear that they had any interest in the salé of the inf rmging 
machine, tiiey are not liable to account. 



TARR et al. ▼. ROSENSTEIN et al 

(Circuit Court of Appeals, Fifst Circuit October 19, 1893.) 

No. 84 

L SuPBiteteDftÀs BoltD— litABn-rryoN. t 

A supersedeas bond, conditio&ed according to the statote.for prosecuting 
an appeal.witih.eSeçt and answering ail dsrDsges'andcosts, covers, not merelj 
compénsatiop tbr ttie delày arising from the appe^l, but alsô the amount 6f 
the decréeippâàled from, 8o far as the latter directs the pàyment of knoney 
by appellant to appell«e. 61 Fed. Rep. 868i afflrined* i 

2. Sahe — Intbrbst— MoNBr Dbposited in Cotjkt. 

But in an action on the bond neither the principal nor sureties can be 
mùlcted beyond what w'as adjudged as the fësiilt of the appeal; and where a 
Bum dëposited in coui-t by a receiver was tbere retained pending an appeal, 
and no provision was made for interest fhereon in the mandate or the decree 
entered in pursuance thereof, no such intereat could be recovered in an ac- 
tion on the superaedeafl^ bond, 51 Fed. Rep. 868, aifirmed. 

8. SAME— LUBILiTY DP SûfeETIBS— •EFPEci' OP TRUSTEE PKOCE88. 

A decree fof the payriaient of money by défendant to complainant was af- 
flrmed on appeal, and the decree entered in pursuance of the mandate allowed 
interest from the date of the appeal. iNoticewas atoace given to the suretie» 
on the supersedeas bond that plaintifF looked to them for payment of the de- 
cree. Two days later the sfiretiesweresummoned as trustées in a suit against 
the plaintifF, but gave no attention to the same, and were defaulted therein. 
Held that, as they were in actual personal def ault to plaintifF from the date of 
receiving the notice, they could not escape payment of interest to him be- 
cause of the trustée proèësf , especially as they did not set aaide and cause to 
remain idlé any f und to méet the decree or the judgment in the trustée actibn. 
51 Fed. Rep. 868, afflrmed. 

t. :£1aMB— FEDERAL AND STATB COURTS. 

Norestraintorembarrassment canlawfuUybe puton theenforcementof 
judgmonts or decrees of the fédéral courts h;^ means of trustée process issued by 
" a State court: and, as exécution could hâve issued against the principal debtor 
apon the decree entered in pursuance of the mandate, the enforcement of 
Buch decree against his sureties could not be prevented by the trustée suit, 
for, while exécution could not hâve gone against them, they were so inti- 
mately connectée! witb him as to stand in the same position. 5Ï Fed. Rep. 368, 
afflrmed. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Julius W. Eosenstein ànd others against Eobert Tarr, 
principal, and William C. DoUirer and John S. DoUiver, sureties, on 
(i supersedeas bond. Judgment for plaratiffs. See 51 Fed. Rep, 368, 
wh€;re a full statement oi the facts will be found. Défendants bring 
error. Affirmed. 

Benjamin F. Butler and Eugène J. Hadley, (Eugène J. Hadley, of 
counsel,) for plaintiffs in error. 
William F. Slocum and Winûeld S. Slocum, for défendants in error. 
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Before CQLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

PEB CURIAM. We agrée with the leamed circuit judge who de- 
cided this case in the court below, for the reasons stated in his opinion, 
that the trustée proceedings afford no ground for withholding from the 
défendants in error the beneflt of the supersedeas bond, and that they 
are entitled to interest on the full amount of the decree entered June 
28, 1890, Without déduction on account of the trustée proceedings. 
Judgment affirmed, with interest and costs. 



PBATHERSTONB ▼. GEORGE R BIDWELL CYCLE CO. 

(Circuit Court, 8. D. New Yorls, October 1, 1893.) 

No. 6,136. 

Patents fob Inventions— Anticipation— Pkeumatic Ctcsce Tires. 

ÇlaiiB 4 bf reisBued patent No. 11,153, granted March 24, 1891, to John 
B. Dunlop, npon original patent issued to bim Septembef 9, 1890, covers, in 
lubstan^e, the union of an infiated, expansible tubular tire to the rim of a 
cyqlQ wbeel by means of a nonexpansible confining envelope surrounding the 
tire, and having flaps, wbich are turned over and cemented tp the inner sur- 
face of the rim. Held, that this claim was not anticipated by patent Ko. 5, 104, 
issued May 38, 1847, to Robert W. Thompson, for an improvement in carriage 
wheels, etc., claiming a rubber tube, a covering of cànvas, and an outer cas- 
ing, consisting of two strips of leather, one bolted to the outer side of the 
felly, and fastened to the other strip by rivets or by leather thongs. 
BAme — Invention — P^iob Art. 

There was nothing in the prier state of the art, as shoWn either by the nine 
patents issued in 1889 to A. W. Thomas, or by other patents, to render such 
claim invalid for want of invention, especially in view of the fact that this 
tire was the first one commercially adoptéd, and that it went into immédiate 
and very extensive use. 
Baue. 

But, in view of the prier state of the art as shown by the foregoing patents, 
and especially by the Wilkins patent, there was no invention in the additional 
élément added by the flfth claim of the Dunlop patent, namely, an "outward 
protective covering of India rubber, the edges of which are secored to the 
Inner surface of the rim, as set f orth. " 
, Bame— Rbissoe- EsTOPPEL— Application— Famé Statembnt. 

In his affldavits accompai^ying the application for the original American 

gâtent Dunlop swore that the invention was the same as that covered by the 
ritish patent issued to him in 1889. Défendants claimed, however, that the 
first claim of the reissue is identical with a prior English patent issued to the 
patentée in 1888. Beld that, even if this were true. and the affldavit conse- 
quently false, there being no other évidence of fraud, the whole of the reissue 
was not inVàlidated thereby, it appearing that the question of identity may 
bave been a doubtf ul one, which the àpplicant would probably leave to his 
•ttorney. 

BamK— ESTOPPEL. 

After the issue of the original American patent, and before his application 
for the reissué, the patentée applied for a second American patent, swearing 
that the invention therein claimed had never been patented, with his knowl- 
edge or consent, in any country. This statement was untrue as to part of the 
claims. for they had been described in the English patent of 1889- Held, that 
this false stateOient, in the absence of the otber éléments of an estoppel, did 
not'precludè the patentée from asserting the claims of the reissue 
, SAme — RBiéspE- Validitt— SaME Invention. 

On an étatninatlon of the patents it sufficiently appears that the invention 
covered by the fourth and flfth ulaims of the reissue was the same iaveutlos 
intended to be secured by the original patent of September 9, 1890. 
V.63F.no.l — -8 
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The Tact tliBt t&ese claims ot thé reis'stie omitted certain strlps ot elastio 

material, whtch, by the original patent, -were to be inseited between the edgies 

of the wbeel rim and the strengthening folds enveloping the tire, bo as to pro- 

tect thèse: foltllg from injuiy by the edges of the tA, did not ia'faliâate the 

. reiggueby thnsbroadeninig.the ciaims, for thèse strips were not essential to 

, tne combination, and dic^not in volve inventive skill, and it appearèd.'that no 

a!dVerse rightt accrued m the mean time, and that the reissae was applied for 

' witfaiii 4i knontfag from the date of the original. 

In Eqnity. BUl by Alfred Featherstone agaiust the George R Bid- 
sréll Ôycle Company for infringement of reissu^ letters patent No. 
11,153, granted March 24, 1891, to Jolrn B. Dtmlop, upon the original 
patent issued to him September 9, 1890, Decree for complainant. 

Duncan & Page, for oomplainant. 
Francis T. Ghambers, for défendant. 

TOWNSEND, District Judge. TÉis is a suit brought for the al- 
teged iùfrïiigeaient of Mssuedletïeré patôtitTSTô. 11,153, for imf- 
proyéff^ehts in wheel tires for cycles, and in tiiie qieans of secu^ing 
th^u to wheel rims, withprayer for an injunction and an acoount- 
ing, The patentée, Dlï|ilop, origiHallyobtainedtWo patents inOreat 
Brita^-^ttie flrst in ïgSS. *or a pneuinatic t^; the second in 1889, 
for an imi»'OTeinent in sald tire, and in the niean» of securihg, it to 
wheel liins. The En^lish patent of 1889 claimed an inûated tube 
of Indiâ pubb^, ettvëlolïjed by a; strengthei^ûg fold of canras ce- 
mented to the metallic rim of the wheel a]jL<dt to an outer fold of 
India iFnbber thickened at its point of contact with the ground, 
The metaillic rim of the wheel was flattened so as to fumish a large 
beJtrimè suiiace, ahd Wfl'S enveloped with a ](>totective strip of can- 
vas 01? uneii. To thèse protectÎTe strips other,„,8tripsi,of son^0 elastio 
material were to be fastened between the edges of the rim an4 the 
«trengthening folds which enveloped the rubber tube, eo as to pro- 
tectmësô folds from being injured by the edges of said rim. 

On S^teinher 9. 1800, Dunlop obtained a jpatent in the United 
States for this invention, describing it as the one patented in Qreat 
Britain in 1889. On November 24, 1890, he applied for another pat- 
ent, whiéh was issued tb him Jime 2, 1891, The original application 
for this pateht) contàihed claims substantlally the same as thtise in- 
volved in the présent suit. On January 14, 1^91, Dunlop surren- 
dered his patent of September 9, 1890, and prayed for a reissue 
thereof, wûich was granted to him March 2^ 1891. For the in- 
fringement of this patent the présent suit is ]brought. Claims 4 and* 
5 of the reissue are the only ones to which it is at présent necessary 
to ref er. They are as follows: 

(4) "The combination^ vitb the rim of a cycle wheel and an inflated, expansible 
tubular tire, of a tubulari nonezpansible, coQflning envelope surroun^ing said 
tire, and formed or provided with Caps or free edges turned over and cemented 
to the inner surface of tl^e rim, as set forth." 

<5) "The combination, with the rim ot a cycle wheel and an inflated, expansible 
tubular tire, of a tubular, nonespansible, confining envelope surroundmg said 
tire, and provided with flaps or free edges secured to the rim, and an outer pro- 
tective coverii^gpf India rubber. the edges of which are secured to the ianer »u^ 
(ace of the rim. as set forth. " 
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The def élises are: (1) Anticipation; (2) no invention; (3) in- 
validity of reissue. The first two défenses may be considered to- 
gether. Défendant introduced as évidence of the state of the art 
several patents. Patent No. 5,104, granted to Eobert W. Thompson, 
May 28, 1847, for an' improvement in carnage wheels, etc., claimed 
the mbber tube, a cover of canvas, and an outer casing consisting of 
two strips of leather, one bolted to the outer side of the felly, and 
fastened to the other strip by rivets or by strong leather thongs. 
But neither in the said patent nor in the printed publications flled 
therewith, describing carriage wheels said to contain modiflcations 
of the patented tire, but which show only one inner tube, do I flnd 
any anticipation of the Dunlop method of fastening the tire to the 
wheel. The only method of fastening therein described is by means 
of bolts with or without a hoop. The Thompson patent was for 
elastic bearlngs applied around wheels, and was especially adapted 
to carriage wheels. The mode of fastening by bolting the leather 
casing to the tire, with or without the hoop, was merely incidental. 
The Bunlop patent is for an improvement in the means of securing 
pneumatic tires to wheels, and is especially adapted to cycle wheels. 
By the Thosmpson invention, including herein the modiflcations 
shown in the printed publications, the pnemnatic tire, a? one of the 
witnesses expresses it, "is bolted or secured to one side of the rhn, 
and the other one (the Dunlop) embodies the rim." The Thompson 
bolted fastening, by reason of its weight, the projecting boit heads, 
its narrower attachments, and lack of adaptation to latéral pressure, 
could not be successfuUy applied to a bicycle. Besides, the mode of 
fastening the leather strips by rivets or thongs would permit the en- 
trance of water and grit, and would render it impracticable. 

The essence of Dunlop's invention is the means of uniting a flex- 
ible rubber tube by an inflexible jacket to the rim of a bicycle 
wheel, 80 that, while rigidity is obtained, elasticity is retained. The 
tire and the felly were, by this invention, so united, not only to the 
outer edges of the viat^ but, by the canvas flaps, to the inner or hub 
face of the wheel rim, that the latéral and tangential strain were 
effectually resisted; and herein is to be found one of the new results 
of the new application. The carriage wheels of Thompson were not 
a single pair of wheels, one foUowing the other, guided by the sway- 
ing motion of the front wheel from side to side, and therefore they 
were not protected against such latéral motion. This élément is also 
wanting from the Thomas patents to be hereafter noticed. 

But défendants claim that, even if the Dunlop patent was not 
anticipated, the state of the art was such that it did not require any 
invention to adapt the known device to the new purpose. They in- 
troduced, among others, nine patents for wheel tires, granted in 1889, 
to A- W. Thomas, of whom they are licensees. But none of the pat- 
ents therein claimed or suggested for fastening tires to wheels sug- 
gested the method or means patented by Dunlop. The patent No. 
399,358 described a tire fastened by bands of elastic or pliable nm- 
terîal, but the fastening is effected by having the bands circumscribe 
the surface of the felly of the wheels, and the inventor prefers that 
they may be made of such material "that they may expand uniformly 
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\vith -lihe tubô or tire in its inflation." TMs mode of fastening is 
operi tothe very objections, among others, obviated by thé Dnnlop 
nonexpansible canvas jacket. It seems to me that the eVldence from 
the pateitis, as well as from other sources, establishes tbe fact that 
the Dunlop patent was the resuit of inTentive skill, and was of great 
utUity. 'ïïiat Thomas cOuld not, with his nine patents, make a prac- 
tical tire; that the défendants could not and did not make a prac- 
tical tire until after they had dissected and substantially copied the 
Dunlop tire; that it iis f aster thau the ordinary tires; that tlxe Dun- 
lop tire was the flrst one to be commercially adopted; and that tlie 
ârst year after it was put on the mai-ket — the season of 1890-91 — 
over 100,000 were sold in Great Britain, — are ail facts shown by the 
évidence. Thèse latter facts, even if the question of patentable noT- 
elty wra-e a doubtful one, would go far towards resolving that doubt 
in favor of the patentée. Loom Co. v. Higgins, 105 U. S. 580; Con- 
solidated Safety Valve Co. v. Crosby, etc.. Valve Co., 113 U. S. 157, 
5 Sup. et. Rép. 513; Magowan v. Packing Co., 141 U. S. 332, 12 Sup. 
et. Rep. 71; Wasbum & M. Manufg Co. v. Beat 'Em Aîl Barbed 
Wh-e Co., 58 O, G. 1555, 12 Sup. Ct Rep. 443; Topliff v. ToplifiP, 59 
O. G. 1257, 12 Sup. et. Rep. 825; Gandy v. Belting Go^mO. G. 1106, 
12 Sup. Ofc Rep. 598. 

The flfth claim differs from the fourth claim in adding to the com- 
bination "an outward protective covering of India rubber, the edges 
of which are sécured to the inner faCè of the rim, as set forth." In 
viôW of the state of the art as shown by the Thompsoïi wheel, de- 
scribed in his patent, and in the printed publications, — ^the Thomas 
patents, and especially the Wilkins patent,-^! agrée with defend- 
ant's counsel that there was no invention in adding this covering to 
the tire in thé manner stated. It is undoubtedly Useful and neces- 
sary to the making of a complète practical tire; but, in view of what 
had bêen done before, I think the adding of such a protective cov- 
ering wàs a matter of course, and that the particular distance which 
it éxtended. was not patentable. As the fourth claim is held valid, 
howevei*, thia question is of little importance. 

DefeMaiit claims that the Dunlop réissue is in valid for other rea- 
sons in addition to those already Considered. But since, upon the 
argument of the case, complainant only insisted upon the infringe- 
ment Of claims 4 and 5 of the reissue, the question of the validity of 
the othêr' claims need not now be considered. Topliff v. Topliff, 
59 O. G. 1260, 12 Sup. Ct. Rep. 825; Fermentation Co. v. Maus, 122 
U. S. 413, 7 Slip. Ct. Rep. 1304. 

Defendatit contends that claims 4 and 5 cover inventions which 
were not intended to be covered by the original patent, and which, 
even if inadeby Dunlop, were only intended to be used in the par- 
ticular combination clalmed in the original patent; that the inser- 
tion or i»etention of the flrst olaim in the reissue is fraudulent, and 
vitiates the whole patent; that the affldavit of Dunlop of Nôvember 
24, 1890, in the application for the second American patent was 
false, ând éstops him from making under the reissue patent the claims 
alleged te be îiew; and that he was guUty of lâches iil delaying the 
application for said reissue. 
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Upon the questions of fraud and estoppel the facts appear to be 
Bubstantially as foUoWs: In the English patent of 1888, Dunlop 
dakned a hollow tube or tubes of India rubber for wheel tires. He 
Btated that it was to be surrounded with cloth, canvas, or other suit- 
able material, the latter being covered with rubber or other suitable 
material to protect it from wear on the "road," and was to be se- 
cured to the fellies by a suitable cernent or by other efficient means. 
In the affidavit accompanying Dunlop'B application for the original 
American patent, he swears that this invention is the same as the 
one patented in England in 1889, and that it bas not been patented 
in any other patent; and in his reissue pétition he prays for a re- 
issue of the same invention covered by the original American patent. 
Défendant eontends that claim 1 of the reissue is identical with the 
claims of the English patent of 1888, and that said affidavit was 
false, and that said insertion of claim 1 in the reissue was frandulent. 

An examination of claim 1 of the reissue will show to what estent, 
if any, it embodies the same invention as the English patent of 1888. 
For the reasons already stated, I shall not pass upon the validity of 
said ôrst claim of the reissue. But, even if the inventions were iden- 
tical, I do not flnd that the reissue was invalidated, or that the state- 
ment, if untrue, invalidated the whole reissue. The question of the 
identity of the inventions claùned in the patents might well hâve 
been a doubtful one in the mind of the inventer, and one which he 
would leave to the judgment of his counsel. There Is nothlng else in 
the évidence which supports the claim of fraud. 

In November, 1890, when Dunlop made his second application for 
a pgitent in the United States, which, it will be remembered, was for 
substantially the same çlaims as those of the reissued patent, he 
swore that his invention had never been patented, with his knowledge 
or consent, in any country. This statement was manifestly untrue 
as to part of said claims, for they had been described in the English 
patent of 1889. Défendant claims that this application and oath 
constitute an estoppel against Dunlop from making his subséquent 
reissue application, but I do not find any évidence of the existence 
of any élément of estoppel except the false représentation. 

But défendant allèges that claims 4 and 5 of the reissue are tnvalid, 
because there is nothing in the original patent showlng that said 
patent was intended to include the inventions covered by said claims. 
I hâve examined with great care the ingénions and able arguments 
of counsel for défendant Without hère entering into a discussion 
of them, I can only say that they hâve failed to satisfy me either 
that the invention described in claim 4 was not described in the orig- 
inal letters patent, or that it does not appear therein to hâve been 
Intended to be secured thereby. The patentée bas, it is true, been 
careless in the préparation and exécution of his papers. He has 
made inconsistent statements, and has apparently misunderstood or 
misapplied the requirements of the law. He was a foreigner, and he 
trusted to counsel, presumably learned in patent law, to take the 
steps necessary to protect his rights. But an analysis of the original 
patent sho^s that Dunlop claimed therein to be the inventer of the 
^means for securing an expansible tube by an inexpansible envelope 
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to îthô rimoffaicycle, éinl>o^ed inioladitis 4 and 5 of the reissued pat- 
eçt; i atld, WÎillé'he does not swea* as to Ms intenUito, I think it. siif&- 
ciently appeai» firom tiie original (paient that lie thereiii m to 

seCiure to himaélt said invention; îand tliat it further appears from 
the évidence that the errors in tlie speeiflcationâ arose from inad- 
vertence» accident, or mistake, and without any fraudulent or de- 
ceptive intention; 

I hâve not overlooked tlie fact ithat in said claims in the reissue 
tke protection Btrips of caoutchouc donot appear, but I do not regard 
tttem as esseiitial parts of the combination. They do not involve 
inventive skiU, nop do they affect the opération of the thing invented, 
exeept to p6rhaps prolong its life; and, while the arrangement in dé- 
fendant'» tire for this purpose, whereby the flaps of the nonexpansible 
jacket are doubled at the point of contact with the rim, seems to me 
to be an improvement upon complainant's arrangement, yet this im- 
provement ie onlyfeffeoted by an appïopriation of complainant's in- 
vention, the meaiiis of Beeurely and flrmly maintaining the tire in po- 
sition on therim of the 'wheel. AU the authorities are to the effect 
that where, under such circimistances, the application for a reissue 
merely seeks to make the daim broader and more comprehensive, it 
may be granted, in order to secure to the patentée his actual inven- 
tiony provided hie has not been guilty of any inexcusable lâches, and 
no adverse rights hâve accrued. Mffler v. Brass Co., 104 U. S. 352; 
James V. Gàmpbell, Id. 361; Topliff v. Toplitf, 59 O. G. 1261, 12 Sup. 
et. Eep. 825; Eob. Pat 693. 

In this case- there were no inexcusable lâches on the part of the 
complainànt. iiâs soon^as the defects were discovered by him, he 
used such diligence to correct them liiat, althoUgh he resided in a 
foreign GouniW^j and his counsel resided hère, his application was 
flled in ttepàibent office on Januaïy' 24, 1891,— 4 1-2 months after thé 
date of the Origifeal patent. That* no circumstance has occurred dur- 
ing this time that would make thé reissue opèrate harshly or un- 
justly to this défendant is abundantly established by the évidence. 
The défendant had not invested a doUar in the business at the date 
of the grant of the reissue; did not obtain a license from the owners 
of the Thomas patents, the Thomas Company, until six weeks after 
thie retesile was granted. The Thomas Compahy had never settled 
on any form of tire as that which they wottld offer for sale, and they 
had never sold a single tire. Infringement has not been seriously, 
and cannot be successfully, denied. Plaintiff's and defendant's tires, 
whèn complèted, are substantially the same. 

Let tiiere be a decree for an ihjunction and an accounting. 



PETTIBONE et al. v. STANFORD. 
(Cii'cuil Court of Appeals, Se venth Circuit. October 28, 1892.) 
Patents FOR Inventions — Estent of Claim — Priou State of Art— In- 

FRINOBMteNT; 

Claim 8 of letters patent No. 245,634, issued Aiigust Ifl, 1881, to Thomas J. 



at 



SÏARLING V. WEIR PLOW CO. 119 

the tops of the arms, V. " Held that, in view of the prior state of the art, t'ue 
claim is limited to the spécifie éléments named, and is notlnfringed by a jack 
having a coUar intégral with the standard, and incapable of any movement. 
48 Fed. Kep. 303. affirmed. 
2. Samb— Estent op Claims. 

Claims oannot be enlarged by constrnction. 48 Fed. Rep. 303, aflSrmed. 

Appeal from the Circuit Court of tlie United States for the North- 
ern District of Illinois. 

In Equity. Suit by Pettibone, MuHiken & Oo. against Arthur L. 
Stanford for infringement of patent. BiU dismissed. See 48 Fed. 
Eep. 302. Complainants appeal. Affirmed. 

Dyrenforth & Dyrenforth, for appellants. 
Geo. Payson and L. L. Bond, for appellee. 

Before WOODS, Circuit Judge, and BIINN, District Judga 

PEK CUEIAM. The decree appealed from is afOrmed, upon the 
grounds stated in the opinion of the court below. 



8TARLING V. WEIR PLOW CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. October 27, 1893.) 

1. Patents fok Inventions — Patentability — Novelty— Stokt Plows. 

The first claim of letters patent No. 154,393, issued August 18, 1874, to Wil- 
liam Starling, for an improvement in sulky plows, consisting of the combi- 
, nation of a crank bar with the plow beam, lever, and axle, so that the horses 
are madé to ràise the plow out of the ground, is void for want of novelty. 49 
Fed. Rep. 637, afHrmed. 
3. Samb— Rbs Adjudicata 

A décision that a patent which bas three claims. covering différent features 
of the device, is not void for want of novelty, does not render the question 
of novelty res adjudicata when a single one of the claims is attacked in a 
subséquent suit for want of novelty, and proof is introduced in such subsé- 
quent suit that was not offered in the former suit. 49 Fed. Rep. 637, af- 
firmed. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Hlinois. 

Suit by William Starling against the Weir Plow Company and 
William Weir to restrain an aU^ed infringement of a patent. The 
bill ivas dismissed for want of eqtdty. 49 Fed. Kep. 637. Com- 
plainant appeals. Afiirmed. 

H. W. Wells, for appellant 

Bond, Adams & Piclcard, for appellees. 

Before GEESHAM and WOODS, Circuit Judges, and JENKINS, 
District Judge. 

PER CUEIAM. The decree appealed from is aflrmed, upon the 
grounds stated lu the opinion of the court bdow, reported in 49 Fed. 
Eep. 637. 
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GTJ8TIN V. NEW ALBANY RAIL-MILL CO. étal 
(Circuit Court of Appeals, Seventh Circuit October 27, 1892.) 

1 Patent» POB Inventions— Deviob FOB Cabbying Railboad Rails — An- 
ticipation. 

•, ThefirBtand second qlaims of refsaued letters patent No. 7,898, (original 
No. 190,311. dated May 1, 1887,) "for improvement in apparatiis for carrying 
railroad rails, " whereby the upper surface of the carrier is arranged at or 
below the level of the bed; ànd provided with projecting catches in combi- 
nation with the bed, the driVîng chains, and the guide rails, are anticipated 
bj' the patent to White and Wostenholm, March 19, 1872, No. 134,687. 47 
Fed. Rep. 508, afflrmed. 

2. Bame. ;!;■ 

The third claim of said.lettçrsi patent, in référence to "the combination 
with an endless chain, B, sûbjeCt to expansion by hot rails of a pulley, b, ar- 
rangea in a Bide beaHn|t,.d,<held by a movable weight,"iB void, in view of 
the prior art, and anticipated by the patent to 8. B. Jewett, June 9, 1874, No. 
151,705, showing a movable pulley controlled by a weight at the end of a 
chain. 47 Fed. Rep. 868, afflrmed. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

In Equity. Suit by Andrew J. Gustin against the New Albany 
Kail-Mill Company and others for ihfringement oif patent. Bill dis- 
mi»sed. ^Complaioant appeals. AfSrmed. 

J. H. Baymond, for appellanfe 
A- Lyiich Mason, for appellees. 

Before GEESHAM and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

PEE CURIAM. The decree appealed from îs afanned, upon the 
gronnds stàted in the opinion ci the court below, reported in 47 
Fed. Rep. 508. 



P. P. MAST & CO. V. RUDE BROS. MANUP'G CO. 
(Circuit Court of Appeals, Seventh Circuit October 13, 1893.) 

No. 18. 

1. Patents for Inventions— NovÉïi-fY-Ctn.TivATORS. 

Letters patent No. 354,717, issued December 21, 1886, to P. P. Mast, for an 
improvement in cnltivators, consisting in the construction of couplings by 
which the beams and alignment rods are connected with the axle, and in the 
construction of the beam bracisets and crossheads which carrj' the shovel 
standards at the point where the braclcets and standards ,ioin, so as to main- 
tain the alignment between the shovels and the axle, irrespective of à change 
in the latéral position of the shovel beams, are void for want of novelty. 

2. Same. 

Letters patent No. 237,740, issued February 15, 1881, to C. O. Qardiner and 
W. C. Dowljey, for a cnltivàtor in which the drag bars are coupled to a 
wheelpd frame, and arranged to swing vertically and laterally, are void for 
want of novelty. 

Appeal from the Circuit Court of the United States for the District of 
Indiana. 
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in Equity. Suit by P. P. Mast & Co. against the Rude Bros, Manu- 
facturing Company for infringenient of a patent. Decree for défendant. 
Complainant appeals. Affirmed. 

H. A. Toulmiii, for appellant. 
Stem & Allen, for appellee. 

Before GRESHAM, Circuit Judge, and JENKINS and BLOD- 
GETT, District Judges. 

BLGDGETT, District Judge. This is an appeal from the circuit court 
for the district of Indiana, for the review of a decree rendered by said 
court, dismissing, for want of equity, a bill fîled therein by appellant 
against appellee, charging appellee with the infringement of letters pat- 
ent granted December 21, 1886, to P. P. Mast for a cultivator, which 
patent bears patent office No. 354,717; and a patent granted February 
15, 1881, to C. 0. Gardiner and W. C. Downey for a cultivator, which 
bears patent office No. 237,740; both of said patents having been duly 
assigned to and owned by appellant. The scope and nature of the de- 
vice covered by patent No. 354,717 is set forth in the spécifications as 
folio ws: 

"This invention relates to iraprovements in cultivators, and is of that clasa in 
which provision is made for maintaining the alignment or parallelism hetween 
the shovels and the axle irrespective of a change in the latéral position of the 
shovel beams; and the invention consists essentially in the construction of the 
couplinga by which the beams and alignment rods are connected with the axle; 
and in the construction of the beam brackets and the crossheads which carry the 
shovel standards at the point where those brackets and those standards are con- 
nected together. The object in view in the flrst of thèse featurea is the attain- 
ment of a free oscillating movement of the couplings on the axle, which admits 
of the ready élévation and dépression of the beams with respect to the ground, 
and also of the latéral adjustment of that portion of the couplings to which the 
alignment rod and the beam are directly connected for the purpose of adjusting 
the beams laterall^ with respect to the rows. The object in view in the second 
of thèse features is the prévention of the twisting tendencies of the crosshead 
with respect to the beam, due to the llability of the ends of the crosshead to 
Which the shovels are attached to work up and down. " 



The vertical and latéral movements of the plow beam are obtained by 
a sleeve fitted upon the axle near the shoulder of the wheel spindle, 
which sleeve moves freely upon the axle. Upon this sleeve a collar ia 
placed, movable laterally upon the sleeve with a set screw, by which it 
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iriùy b'e fôstènéd and held firmly *t ■ ariy point upon the sieeve. kV 
ta^faéd'to this coUar is a vertical "hub," as it is called^ to which the end 
of the plow beam is attached by means of a forked braekçt, which grasps 
the hub, 80 to speak, at the top and bottom, and is held in place by a 
boit passing vertically through the hub and the ends bf the bracket, so 
that the plow beam will swing laterally, right or left, ûpon this boit. 
AU àiéi aisb»' pfojects htifebntally piaïàllei; with the axlê- frûnl ' the collar, 
and a lug is attached to one of the crossheads, and attached to this arm= 
and crosshead is a rod which is parallel with the plow beam, "whose 
funotioùisithat of keeping the crosshead in a paraUel lineiwith the axle, 
no matterwhether the beam be raoved more or less to eitW eide of the 
direct lineof thedraught, the resuit of which, is to keepthe shovels of 
each crosshead in the saine relative position to the ^xle." 

The second feature of ithê devica is the enlargemeiit of the contact sur- 
faoraiOfthe crosshead and bracket, so that they take a firmer hold upon 
each otherj; and prevenithe "twisting" tendency, as .the patentée calls 
itvOf the crosshead; ; ji ; , i 

A dJsclaimer is inserted at the foot of the spécifications in the follow- 
ing words: i 

"I would not hâve it understood that 1 am intendingto lay a broad claim to the 
Bleeve cdnstructed to fit upon the axle, and provided with ribs and a coUar fltted 
to th« «leeve. having a portion to which the beam yolse is pivoted. as this device 
is embodied in the patent issued to Gardiner & Downey, February 15, 1881, and 
assigued to my assignée in this case. " 

This patent bas five claims, as foUows: 

"(1) Ina cultivator, theoombination, with a sieeve constracted to flt upon the 
axle, a collar fltted to said sieeve, and having integrally formed with it a verti- 
cally disposed hub and a laterally disposed arm. 

'•(3) In a cultivator, the crosshead having a hub-like portion enlarged at the 
Upper »Dd lower ends to form disli-like surfaces to prevent the twisting teudency 
of the head when mounted, and having latéral arms constructed to form connec- 
tioti with tfae shovel standards, and a portion to connect with the alignmeut rod. 

"(8) in a eultivator, the cotubination, with a beam and the beam bracl^et, M, hav- 
ing a transverse openiug. and laterally enlarged where the opening occurs, of a 
crosshead. R. having a hub-like portion, R, enlarged to agrée with the bracket, 
and pivotally mounted in said opening, and having arms to which the shovel 
Btaq.dardB are connected. 

"(4) in a cultivator, the beam bracket, M, consisting of a shank, N, for the 
beam, an enlarged portion, Q, having à transverse opening for the crosshead, and 
another portion for the handles. 

"(5) In a cultivator, the cpmbination, with the axle, the coupling constructed 
to oseillate tbereon, and wtth a portion capable of latéral adjustability, the beam 
and the alignment rod secured to said adjustable portion, of the bracket secured 
to the beam, having an enlarged portion and a transverse opening therein, and 
having a portion for the attaohmeat of the handle, and the crosshead having a 
hub-like portion pivotally mounted in said opening, and arms for the attachment 
of the shovel standards. " 

The Gardiner & Downey patent, No. 237,740, covers the construction 
of a cultivator in which the drag bars are cou pied tô a whéeled frame, 
and arranged to swing vertically and laterally, and contains five claims, 
but infringement is insisted upon only as to the fifth of those claims, 
which is: 
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"(5) The combination of the parts, b* ç,- the Connecting pivot, anrl the screw, i, 
Bpplied to hold the pivot as shown. " 




The latéral motion or side swing of the drag bar is obtaîned by the 
pivot pin, d, which passes vertically through the forked ends of the 
drag bar, and through the head or block, b. This pin on which the 
drag bar swings or vibrâtes is held in place by a screw inserted in the 
rear sidé of the head, b, so that it may be made to press firmly agàînst 
the pin, thus preventing the pin from rotating in the head, and allowing 
the forked ends of the drag bar, c, to rotate on the portions of the pin, 
d, which project above and below the head, b. 

The court below, in a short opinion, copied into the brief of appel- 
lant's solicitor, disposed of the case by finding, from the proof, that both 
thèse patents were void for want of patentable novelty. We hâve looked 
carefully into the proof in the case bearing upon the question of novelty as 
to both thèse patents, and feelobligedtoconcur in the décision ofthe court 
below. It is not contended on the part of appellant that the idea of 
maintaining the alignment between the shovels and axle was hew with 
Mast; and the disclaimer in Mast's patent concèdes that he was not the 
inventor of the device for securing the vertical and latéral swing or mov»- 
ment of the forward ends of the plow beam upon the axle. 

The idea of maintaining the alignment between the shovels and axle 
is clearly shown in the Easterly patent of April, 1856; in the Swickard 
patent of 1873; in the Dale patent of March, 1875; in the Huffman 
patent of 1876; while in the Reed patent of December, 1883, we find 
ail the essential éléments of the first claim of this patent, — the sleeve, 
the beam vertically pivoted, and a coUar working on the sleeve, the 
horizontal arms, and the alignment rod, ail designed and operating to 
the same end as the same parts are de.signed and operate in the appel- 
lant's patent. 

The four other claims of the patent ail relate to the crosshead and 
bracket holding it. They ail cover the same device in slightly différent 
forma of expression, and the novelty is claimed to consist in construct- 
ing the crosshead with a hub-like portion enlai^ed at its upper and lower 
ends to correspond with similar enlargementa of the brackets so as to 
increase the bearing surfaces of the two parts, and thereby prevent twist- 
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ing. The mère expansioh of thèse parts "where brought in contact does 
not involve invention. It gives them no new function and produces no 
new resuit. It was what any skilled mechanic would do if it was found, 
in practice, that the parts in contact were liable to twist. It is the same 
idea as is involved in the common and well-known device of what is 
calle^ the fifth wheel to a wagon, Ihat is, a larger bearing surface is 
giVeri, in brder to secure steadiness, and legs liability to breakage of the 
parts. It is true that the form of the parts or éléments of the appel- 
lant's dévies differs somewhat from that shown in the prior devices whieh 
I have'cited, but the essential principle of the appellant's machine is 
found in the prior devices which hâve been referred to. 

"A change of form of a machine, without a change of mode of opéra- 
tion or resuit, is not patentable." Winans v. Denmead, 15 How. 330. 
"A change of mechanical structure is not patentable unless it produces 
a new and entirely différent resuit." Sargent v. Lamed, 2 Curt. 340; 
Mabie v. Haskell, 2 ClifiF. 510; Aiken v. Dolan, 3 Fish. Pat. Cas. 204. 

The fifthclaim of the Gardiner & Downey patent is a combination 
claim, the éléments of the corn bina tion being the head, b, the forked 
plate, c, the pivot pin, d, and the screW, i. AU thèse éléments are 
prèsunaéd to be old, but a combination of old parts may make a valid 
patent, if a new resuit is produced by such combination. The efficient 
member o|f this combination is the screw, i, whioh is applied to hold 
thé pivot, d, firmly in thp head, b. It is, as thé spécifications say, 
"tapped into the rear side ôfthe head," so that it may be made to bear 
upon and hold the pivdf. It is merely what is known in mechanics as 
a "set screw." A "set Scretv" is definéd to be "a screw, as in a cramp, 
scrêwed thrbtigh oue pàrt'tightly upon ahother to bring pièces of wood, 
métal, etc., in close cûntâct." Impérial Dict. "Set screw. A screw 
emplQyèd;,to ,hold or moVé' objecté to their beafings, as the bits in a 
cutter head ôr brace." Knight, Mechanical Dict. Thè only function 
or office of this set screw, i, isto hold. the pin, d, in place, — the same 
resuit as is prbduced by a set screw in a cutter head, that of holding 
the bit Or cutter in placé) or, as the first définition quoted says, it brings 
the pièces of métal, that is, the pin and the head, in close contact. No 
néw resuit is produced by this combination from that produced by the 
use of a set screw in a cutter head. This claim of the patent is there- 
fore void for want of noVelty. 

The decree of the circuit court is affirmed. 



ABMSTRONQ et al. v. SAVANNAH SOAP WORKS et al. 

(Circuit Court, S. D. Georgia, E. D. April 18, 1893.) 

Teade-Mark— Bn.L pob Infringkmbnt— Parties. 

The direotors of a corporation may be included as parties défendant in a 
bill against the corporation for infripgement of a trade-mark. 

In Equity. Bill by Armstrong & Co. against the Savannah Soap 
Works and others to enjoin infringement of trade-mark. Demurrer for 
improper joinder of parties défendant. Overruled. 
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William G. Henderson, for plaintiffs. 
J. R. Saussy, for défendants. 

SPEER, District Jùdge. The plaintiffs hâve brought their bill against 
the défendants naméd, and are met by a demurrer, first, upon the 
ground that the bill, as originally filed, did not state an amount of dam- 
ages exceeding $2,000, exclusive of interest and costs. This has been 
cured by an amendment, and it will not be necessary to consider the 
able argument of the plaintiffs' attorney, in which he insists that the 
court has jurisdiction of a suit for the infringement of a registered trade- 
mark, irrespective of the amount involved. A further ground of demur- 
rer is that the directors of the défendant corporation are joined as parties 
défendant, which, it is insisted, is a misjoinder. In support of this 
proposition the défendants rely upon Story, Eq. PI. § 235; 1 Daniell, 
Ch. Pr. p. 145, note 2; 9 Ch. Div. p. 552, reporting the case of Wil- 
son V. Church. In the case last mentioned it was held that, under the 
English judicature act, the défendants, being officers of the corporation, 
were improperly joined. It is to be observed, however, in the language 
of Jessel, master of the roUs: 

"The législature, in adopting this act, inangurated a totally new System of 
pleading," and established a new court of justice, for that is what the high 
court is, and qne System for ail kinds of actions, whether common-law actions 
or equity actions. There Is no other practice extant applicable to equity ac- 
tions. The 0I4 practice has ceased to exist. There is only one kind of ac- 
tion and pne kind of procec^ure." 

It;*as there held that, as the officers of Ihe corporation were joined 
merely for the purpose of discovery, and as the discovery could be had 
by interrogatories in a court of law, the joinder was improper. It is 
perhaps unnecessary to point out that this System has no standing in 
the courts of the United States, where the domain of law and equity 
procédure isentirely distinct. In his admirable work on Equity Plead- 
ing, quoted above, Judge Story déclares that the officers of a corpora- 
tion, although tbey may be witnesses, may be joined in a suit against a 
corporation,, becàuse discovery may be sought from them; and in the 
case of Glasscott v. Miners' Co., 11 Sim. 305, cited in 1 Daniell, Ch. Pr, p. 
145, the plaintiff was sued at law by a body corporate, and filed his bill 
for discovery onl^', making the governor, deputy chairman, one of the di- 
rectors, and secretary of the company codefendants with the company. 
It was objected, upon demurrer to the bill, that an officer of the corpora- 
tion could not be made a codefendant to the bill which sought for dis- 
covery ouly, or at any rate that the individual members could not be 
joined as défendants with the corporation at large; but the demurrer 
was overruled. Thèse are the authorities for the décision. On the other 
hand, the current of authority in this country seems clearly to justify 
the plaintiffs' action in joining the directors. In the case of Poppen- 
husen v. Falke, 4 Elatchf. 493, it was held that, where persons were 
acting in concert in infringing a patent, although they act merely as em- 
ployés of a corporation, they are iiable to be sued therefor jointly in one 
suit. In Estes v. Worthington, 30 Fed. Rep. 465, it was held, Judge 
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Wallace delivering the opinion, tbat in torts of misfeteanôej lîke the 
violation of a trade-mark, agents and servants are persoùalyliableto 
t,he.iniured party;, citing Bell v. Josselyn, 3 Gray, 309; Richardson v. 

||^Mil,2â Me; 463; Mtciiell v. Harmony, 13 How. 1 15; Pbéltis V. Wait,^ 
30 N. i"^,. 78. It is tr^ié^ifchat there îs .à.; class of agent's-7suçh as'mere 
wbrkmen jntlie employ pf a manufacturer-— agàinstwlxomthere caii be 
no, rècovëry, althougb thèymay bave par'ticipated in theaètè of iûfringe-' 
niépt, fcidj.) but ordinarjly tbe infringer cannot escape tbè res^onsibility 
by sbowiflgïhat be was actihg fôr anotfier. ' Maltby v. Bobo', 14 Blatchf. 
63^; SWigèr|y. Heidelbérger, 4 Fed, Rep, 455. ïa'view, of tbe authori-' 
ties citedi the (ieinurrer; must be ovei'rûled. 



THBKÔDIAK. 
UNITED STATES T. THE KODTAK. 
" 01striot Court, D. Alaska. Deçember 5, 1892.), 

1. AdMIRALTT JuRISDICTIOH— " WaTBKS of ALASKA/'r-FOKPBITUMI!— FuB PiSH- 

BBIBS. 

Where a vessel Isfl^edfor violationof Bev. St. S 1956, forblddlng the 
kjmiÉ of fur-beartagîaulmal^ withia the^llmlts cl Alaska terrltory, or the 
, waSerfis'tUevePft sich seizTire befag made within the entranc^ of OooU's la- 
let. af determlnecl by a Une dra^n froin Cape Douglas to point Bede, by 
à Tlnlteâ States vessej fcting in. pursua^Qé of orders froi^ the government, 
It miiMt'bé'iiresUmed that such orders Wère ^ven In thé assertion of ter- 
ritorial junsdictlon over the waters of the Met; and, ias'the rîght to such 
jurisdlç^n ;.8 a politipal question, the écarts will not Jnquire Into it, but 
wiU assume jùrisdlctiôn ias thus détermined by the polltlcal branch of the 
goVeriunéht. 

2. ALASKA!» FtïB FisHBMiiS'-FiBHiNa BT Natives— TKEAStJHï RfisoiiATiOHS. 

Bev. St. § 1956, forblds the: kiUlng of fur-bearing animais within ;tha 
limlts, of Alaska terrltory, or the waters thereof, but çrapowers the secre- 
tary qt thé treasUry to àuthorize the kllllng of such .anliuals, except fur 
sëal, linder such regmâttotls as he m ay prescrlbe. By an oirder of Aprll 21, 
1879^ the seeretary fosbade the kUIlug of such animais by any other per- 
sons tltiap ;fiatlyes, proWbited the use of firearms by ^ nfitives during cer- 
tain monttis, and deqiared that no vessel would be ailowed to anchdr In 
the weli-laiown otter-kilUng grounds, except vtssels carrying parties of 
natives to or from sUch kllUng grounds. BéU, that thls régulation was not 
violâtedi by a fur conjpany wWch, Jn pursuanoe of ^ agreement made 
wlth natives at the begiimlng of the season, took op. board of Its shlp par- 
ties of such natives, and anchored wlth them In the Mlllng groUilds, fttr- 
nislilitg' them with olothlng, provisions, and the neoessary outflt, aûd al- 
lowing'them to live on board and make hunting excursions therefrom In 
thelr panoes, and at^tbe end of the season usuaUy pùrchashig the sldns 
froin , tliem, though each native was free to seU bis skins elsewhere; no 
flreàrnis belng used, and no whlte meta, taklng any part in the hunting or 
kllllng, and the natives not belng In any way hired or engagea by the Com- 
pany. 

In Admirally. libel flled in behaJf pf the United States for the 
forfaiture ©f the schooner Kodiak for a violation of Eev. St. § 1956, 
forbidding i^e kilUng of fur-bearing animais withjii the limita of 
Alaska temitory, or the waters thereof. libel dismissed, 

Ç. S. JPôhnson, Dist Atty. 

A. CBàri-y atid John S. Bugbee, for claimant. 
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TBUITT, Diptrict Ju^ge. The libel whieh was flled in this case 
on the ISth'of Jirne, 1892, allèges that the schooneJ? Kodiak, on or 
about the 6th of June, 1892, was seized by Henry Ij. Johnson, com- 
mander of tlie United States steamer Mohlcan, in Cook's Met, in the 
waters of Alaska, and within the jurisdiction oî this court, and then 
sets ont the cause of said seizm-e as foUows: 

^hat sal^' vessel, her captaJu, offlcers, and crew, asslsted by a large num- 
ber of natives of Alaska, were at sald tltùe unlawfully engaged lu killing, and 
did kUl, fur-bearing animais, known as 'otter,' wlthln the llniits of Alaska 
terrltory, and in the watèrs thereof, in violation of the provisions of section 
1956 of the Kevlsed Statettes of thê United States in Silch oaseâ made and 
providéd." 

ihis sectjôn is as follows: 

"No person shall kiU any otter, mlnk, marten, sable, or ftir soal, or other 
fur-bearir\g animal, wlthln the llmlts of Alaska lerritory, or in the watera 
tiiereof, aindevery person guflty. thereof Shall, for each offense, be flned not 
Ifess than tw6 hundred nor more than one thousand dollars, or Imprisoiied not 
more tlftn six nionths, or both; and aU vessels, thelr tackle, apparel, ftimiture, 
and cargo,, fonnd engaged tn violation of this section, shaU be forfeited. But 
the secretary ôf tho treasury shall hâve power to authorlze the IdUing of any 
such mlnki màirten, sable, or other fur-bearlng animal, except fur seal, under 
such régulations as he may prescribe; and it shall be the duty of the secretary 
to prevent the kllUng of any fur seal, and to provide for the exécution of the 
provisions of this section, until it is other wlse providéd by law. Nor sliaU he 
grant any spécial privilèges under this section," 

After theifillng of the libel herein, on- June 18, 1892, the master of 
the Kodiak, intervening for and in behalf of the vessel, her tackle, 
apparel, furniture, and cargo, appeared and alleged that at the time 
of the seizuré of said property he was in possession thereof, and that 
it belonged to the Alaska Commercial Company, a corporation duly 
organized under the laws of Calif omia. This company in subséquent 
proceedings appeared as claimant, and on the 4th day of October, 
1892, flled an answer to the libel. In this answer, by f aiïing to deny, 
it admits, the allégations of the libel as to the time, place, manner, and 
auliiority of the seizure, but dénies any violation of the provisions of 
section 1956, or any other statute whatever, or the commission of 
any act which it might not lawf uUy do under and in pursuance of 
the authority conferred by régulations of the secretary of the treas- 
ury of the United States, issued and prescribed on the 21st of April, 
1879. The régulations referred to in this answer were issued by 
Hon. John Sherman, and are given in the followrng notice or circular: 

"Treasury Department 

"Washington, D. G., April 21, 1879. 
"Section 1956 of the Kevised Statutes of the United States provides that no 
person shall, wlthout the consent of the secretary of the treasury, kUl any 
otter, mlnk, marten, sable, or fur seal, or other fur-bearing animal, within 
the limita of Alaska terrltory, or in the waters thereof, and that any person 
convicted of. a violation of that section shall, for each offense, be flned not 
less than twb himdred nor more than one thousand dollars, or be imprisoned 
not more than six monttas, or both, and that aU vessels, with thelr tackle, ap- 
parel, furniture, and cargo, found engaged tn violation of that section, shaU 
be forfeited.' No fur-bearing animal will, therefore, be aUowed to be kUled, 
by persons other than the natives, within the limits of Alaska territory, or 
hx the waters J^ereof, except fur seals taken by the Alaska Commercial Com- 
pany In pursuance of thelr lease. The us^ of firearms by the natives in, kill- 
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*teg'0«éè'dtttt]^îiJie''ffl6iiàiiii of May, Jiliie, July, ingustf, aiA Sepfeiîi'Ber Is 
liereby :|ii«*iU[t:edvirNo- v«s8el' wlll be allowed to anchoriii the w€ll*iowii 
.■ptt^-kjJÛBg gjH>u|]ds, e^C{e{)t tpiose •wçliloli jnay carry par,tiea of natlvie» ,to pr 
ftoiiijSuch feUJing grôivadis: aBd it will be^the duty of the offlceis of tho 
United States, who jùSîy be In tïiai: ïocaliiy, tp take ail propéï, measures tô 
enforce ail the itïittis' and pfenaltles ôf thélkw against perdons found gullty oï 
a violation thereof. White men lawfully maiiied : to nattres, and residîng 
withln tbe territory, are consldered nad,v«^, witl^in the meanlng ol this order. 

"John Sherman, Secretary of tjie Treasury." 

Two principal questions aiise in this case: 

(1) Was the Kodieik, ât the tim^ other seizure, within wàters prer 
which the United States had jurisdiction to make the same? and 

(2) If so, were the acts proved by the évidence to.have been com- 
mitted a violation of section 1956, under the circùlàr of the secretary 
of the treasxu*y? 

The évidence touching the flrst question is thatthe vessel on June 
6y 1892, at the time of the seizure, was in latitude 59" 9' N., longitude 
152° 41' W., well insîde of Cook's inlet, lying in a calm, within sight 
of the shore, but about 20 miles distant from it, at the nearest point. 
Cook's ililet is on the eastem side of that portion of Alaska 
which borders on the Gulf of Alaska. It is about 47 miles 
wide at its entrance, and extends northward into the mainland 
a distance of, perhaps, 140 miles. The Kodiak, when seized, was, 
as shown from the map in évidence, àt least three or four miles 
inside of a line drawn acfoss the entrance to the inlet from Cape 
Douglas to Point Bede, the nearest headlands, and almost equally 
distant from them, but Somewhat nearer to Cape Douglas. It was 
contended on behalf of the claimant that thèse facts show that this 
4M)urt has no jurisdiction to try the case, for the reason that the munic- 
ipal laws of the United States hâve no force upon the sea beyond a 
marine league or three miles from the shore line, and, that the stat- 
ute prohibiting the Mlling of f ur-bearing animais within the limits of 
Alaska territory, or "in tiàe waters thereof," only means, so far as it 
applies to the sea, a distance of three miles from the mainland or is- 
lands. If this position is correct, congress did a vain and useless thing 
when it enàcted the statute under which this prosecution is had; 
for, from the nature and habits of the sea otter, if hunters are allowed 
to corne with their vessds and hover along the coast within a few 
miles of shore, though beyond a marine league therefrom, and kill 
them, without molestation, then the laws for; their protection are 
futile, and might as well be repealed. But the position is not correct. 
The contention is not a valid one. In Church v. Hubbart, 2 Cranch, 
187, the doctrine is announced that nations may prevent the viola- 
tion of their laws by seizures on the high seas, in the neighborhood 
,of their own coast, and that there is no flxed rule prescribing the 
distance from the coast within which such seizures may be made. 
However, it can hardly be claimed that any portion of Cook's inlet 
is "high sea," within the accepted meaning of the phrase, for it is 
"çrell landlocked by islands extending from Kadiak island to Cape 
Elizabeth, on the east, and can only be entered by coming in near 
some of thèse islands, or by the way of Shelikoff straits. In Kent's 
Gommentaries, (volume 1, p. 30,) it is stated thât — 



THE KODIAK. 129 

,: "The exteiit of jurisdiotlon oyer adjoining seas Is often a queatton of diffl- 
culty and of dubious rlght. As far as a nation can conv«nlently occupy, and 
that occupancy is aoqiiired by priôr possession or treàty, tbe jurlsdiction ,Ï9 
exclusive. Navigable rivers whlch flow througli a territary and the sea coast 
adjoining it, and tlie navigable waters induded In bays and between head- 
lands and arms of the sea,. belong to the sovereign of the adjoining. t^rri- 
tory, as belng necessary to the safety of the nation and to the undisturbed 
use of the neighborliig shores." 

And on the same subject tMs leamed author says: 

"Considering the great extent of the American ccast, we hâve a right to 
clalm for fiscal and défensive régulations a libéral extension of maritime ju- 
risdiction. It would not be unreasonable, as I apprehend, to assume, for 
domestte purposes connected with our safety and welfare, the control of the 
waters on our coasts, though Included wlthin llnes stretching from quite dis- 
tant headlands, as, for instance, from Cape Ann to Cape Cod, and from Nan- 
tucket to MontauK point, and from that point to the capes of the Delaware, 
and from the south cape of Plorida to the Mississippi." 

In 1849 Mr. Buchanan, secretary of state, declared the claims 
of the United States to maritime jurisdiction to be embodied in the 
following propoisition: 

"The exclusive jurisdiction of a nation extends to the ports, harbors, bays, 
mouths of rivers, and adjacent parts of the sea Inclosed by headlands, and 
also to the distance of a marine league, or as far as a camion shot will reach 
from the shore, along its coasts." 

1 Whart Law Dict. § 32. 

The case of The Louisa Simpson, 2 Sawy. 57, was a suit to enforce 
f orfeiture of said vessel for a violation of section 4, Act July 27, 1868, 
extendiag the laws relating to customs, commerce, and navigation 
over the territory of Alaska, and the executive order of February 4, 
1870, prohibiting the importation of "distilled spirits into and within 
the district of Alaska." In the décision by Judge Deady, which was 
afflrmed on appeal, it was held that the simple act of taking thèse 
spirits within Kotzebue sound was a violation of the law — 

"Because it was an Imporbition of distilled spirits into and within the dis- 
trict of Alaska.' The phrase, 'district of Alaska,' as used in this act and ex- 
ecutive order, in my judgment, includes that portion of the sea along ita coasts 
which Ues inside of a Une drawn from the promontory of Point Hope to the 
Cape Prince of Wales." 

Nt>w, it is trae that aU the waters of this sound are far east of the 
western Itne described in the cession of this territory by Kussia to the 
United States by the treaty of March 30, 1867, but the Eussian gov- 
emment claimed and exercised the same authority and jurisdiction 
over the waters of which Cook's inlet is a part as it did over the waters 
along the western coast of its American possessions, and if the United 
States now maintains jurisdiction over Kotzebue sound, which ia 
about 160 miles between projecting headlands, not landlocked, and in 
size more than three times the area of Cook's inlet, it certaioly can, 
with much better daim of right, maintain jurisdiction over the latter. 
In re Cîooper, 143 U. S. 472, 12 Sup. Ct. Eep. 453, which was an ap- 
plication to tiie suprême court of the United States for a writ of pro- 
hibition to the district court of Alaska to restraiu the enforcement of 
a sentence of forfeiture and condemnation against the schooner W. P. 
v.63F.no.l — 9 
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P^j^yard, iipon the groiiads that the court was withont juiisdiction 
flpi' itih(^ iJjT^ises, i^^ WvJleT, whO !iîMiyÉ*êd the OpiînJton 

çï,;l|li^^iç6urt, in spgakiHg 'pï tUe àuthoriity for; tlife sëiztirë of tbé Sày- 

-Wia^râ, iSaid: * ;•<( u^ f,";.:!» ,: : ■-.'■'■■■.'■..:. :'.u,: /. 

, "ïï Wê'kssùme that thë record shows thë localité of the alléged offense and 
sefti^*S'*tatéd; It also"*holWs that tiie offlbers ' ijï • the United States, acUng 
under the orders of their govemment, selzed tliis 'v'ésSeî, engàged in featching 
seal, and took her into tlie ,nearest port, and that the law offlcers of the gov- 
emment libeled hêr, ànd i)*w:ë<Jaèd agalilst îiel- Ibr thé violatiM of the laws of 
thetlîilitea States, in tihe district court, resRilting in her condemnation. How 
did ithappen that the.offleers.received such ordejrs? It imist be admitted 
thtt they were given in the lasaertion on the partofMtWs government of ter: 
ritoriallâurisdiotlonoTer Behring sea, to an, estent exoeeding fifty-nine miles 
£romth<» shoresof Alaska." :; 

" Tol^pply ;tl4s reasoi^rig tp^ the casé fit, if'^^'itmaybQ said that 
Commander Johnson^iwith, the United States ^p Mohican, was, by 
order,s of ,1^e government, cruising along the coast of Alaska, and 
witMit ,th.è* "Wî^tèrs of CISôrs inlet at the tiMfe lie iiiadé thîs sei^ure. 
SoW;'tïiëiÇ did it happéi'^alit he recèivëd 'shch ôrdCTs? It mûSt M 
presumed^ I think, that they were given in the assertion on the part 
of this gotërnitlent of teMtoirial jtimdicftion oter thèse waters. And, 
if 'l ^i^, <;tii*f|Bçt:ih iii^, th^nit 1$ not the proViiicie of courts to partici- 
pate in thé discussion of thé questions arising but of this claim of ju- 
risdiction or dominion, for they are of a political nature, and not ju- 
dicial. National dominion and sovereignty may be extended over 
the sea aa wéll as over the ladid, aénd in our govemment, when congress 
and th&pïlesîdent assert dominion aad sovereignty over any portion 
of the sea, <»? over any bodyof water, the courts are bound by it. In 
Ee Gooper, supra; The James G, Swaoi, 50 Fed.Eep. 108. 

Thesô considérations dispose of the flrst question raised by the 
claimant. I think thia «ourt has jtirisdiction of the case. 

The next question is as to the sufficiency of the évidence, when ap- 
plied to the statute andhOrdep of the secretary, oftthe treasury, to 
warrant a decree of condemnation ançl forfeiture, as prayed for in the 
libel of iUf^rpiation, T&é Cjalmant ëoi^oratiôn was the flrst ïessee 
of the rigM to take f UP; sealsf under the act ofîJuly 1, 1870, entitled 
"An act to: prevent the extermination of fur-beai'ing animais in 
Alaska." This lease was executed and delivered August 31, 1870, 
fôP the tecm'ôf 20 yearsfiom May 1,.1870. Inconducting this busi- 
aaess, aaid lia connection with it, this^ compaiyr éstablished trading 
posts and'^ores at diflferent points m -the territory, for trading with 
the natives tod buying f urs, and also; owned and operated a number 
of vesselB fornuse in canying goods,''wares,!àild difEerent kinds of 
freight to thëse trading posts, and in bringing away from them furs 
and other totieles of comnieree purohased. Jn the plant for conduct- 
ing thia extensive business ïhe company invested a large amount of 
money, âatd at the expiration of its lease it stiU kept up thèse trading 
.posta. and continued to do business alorig its acoustomed Unes, except 
«s to privilèges grarited by the lease, and obligations thereby in- 
curred. ïhe KOdiak was one of its yessels used in the ordinary de- 
mands of it» business. The testimoùy bearing directly upon the casé 
Is not voluminoufej And there îs no conflict as to tiie niaterial facts. 
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TkG locaJity o{ the ressel at the timè of heu? seizure has already been 
stated. The ievldènce furtlier shows thàt àt said time she had on board 
8 wMte men, consisting of her necfessary officers and crew, and 10 
natives or Indians,^ — about 30 more, whd were ont hunting, coming on 
board later in the day; that thèse natives had their "bedarkes" or 
canoës with them, and were armed ivith spears, clubs, and bows 
and arrows, used by them in hunting and Idlling fur-bearing animais, 
especially sea otters; that they had on board the vessel 12 sea otter 
skins caught oh the voyage, and 5 brought on by natives at English 
bay, and three of thèse animais, just Idlled that day, were brought on 
after the seizure, but that ail had been kïlled by natives, and without 
the use of flrearms. It is positively shown that none of the white 
men took any part whatever in hunting from the titne the vessel 
startëd on this trip until seized at Cook's inlet. Conceding thèse 
facts, however, the prosecution contends that there was such an ar- 
rangement or such collusion between the claimant and the natives as 
to make it a reaï party to the kUling of thèse sea otters, and liable to 
the penalties of the statute. But I do not think the testunony sus- 
tains this contention. Ail the direct évidence there is on this subject. 
cornes from the witnesses for the claimant, and from them it appears 
that the skins of sea otters are very valuable, and the taking of them 
by the natives is the principal source of revenue from which they 
make their living. M. S. Washburn is the agent of the claimant at 
Kadiak, Alaska, and has been in its employ for over 13 years. He 
testifles that he is well acquainted with the habits and customs of the 
natives, and of their relations to the company, and its manner of doing 
business with them; that during the winter the natives sométimes 6r- 
ganize hunting parties for taking sea otters, and in the spring, through 
their chief or some of their principal men, apply to the company's 
agent for transportation on one of its vessels to the well-known hunt- 
ing grounds, and also for advances of provisions and clothing neces- 
sary for the hunt; that sométimes they wish to be landed near the 
hunting grounds selected, and hunt from the beach until such time as 
the vessel can retum for them and take them to other grounds or back 
home; that until the last four or flve years it was their custom to 
hunt from the beach, but since that time they usually remain on the 
vessel, sleep, cook their own food, and eat there, and go out from it 
in their bedarkes to hunt. He further testifles that the master of the 
schooner keeps an account agatnst each Indian for ail goods furnished; 
and for each skin brought in, and tumed over to him for safe-keeping, 
he gives out a check or receipt, and at the end of the hunt, when the 
Indians leave the boat, they retum thèse checks, and draw the skias 
which they represent. The natives can then seU thèse skins to any 
one who will give them the best price for them, as the company has 
no contract for their purchase, but they usually, though not always, 
sell them to its agent. But the company never hires or in any way 
engages them to hunt, and has no claim nor lien whatever on thèse 
skins. This witness and the master both testify that the natives 
who were on the Kodiak at the time of her seizure were there and 
were operating under the plaû. or arrangement as stated, and in no 
other way. 'Hiis arrangement certàinly accommodâtes the natives. 
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and no donbt enables them to make larger catches than they could 
without this assistance; but tàe company gets its beneflts from the 
profits on goods sold and furs purchased, and, as it secures most of 
the trade, thèse profits probably pay it well for ail trouble with the 
native hunting parties. And it is argued in its behalf that under the 
order of the secretary of the treasury, dated April 21, 1879, it had the 
right to do what the évidence shows it was doing. The portions of 
this order reUed upon for tWs purposeTead as follows: "No fur-bear- 
ing animais wUl, titerefore, be allowed to be killed, by persons other 
than the natives, within the limits of Alaska territory, or in the wa- 
ters thereof;" and, "No vessel wUl be allowed to anchor in the well- 
known otter-killing grounds, except those which may carry parties of 
natives to or from such kUling grounds." There is no room for con- 
struction or vCTbal finesse in the first clause quoted. It excepts the 
natives from the gênerai prohibition against ail persons in section 
1956, and is "the consent of the secretary of the treasury" that they 
may Mil, under the restrictions of the order, such fur-bearing animais. 
And the second clause also seems plain enough. It amounts to a per- 
mît for vesgels to carry natives to and from the otter-killing grounds, 
and, when so engaged, to anchor there. The Kodiak was doing noth- 
ing more than is permitted by this clause, unless allowing the natives 
to remain on board, to sleep and eat there, instead of landing them on 
the beach, and selling them food and clothing, constitutes a violation 
of the law. But in œy opiMon, thèse aots do not, of themselves, con- 
stitute, nor eyen import, a violation of the statute. They might, in 
connection with other évidence, tend to prove such violation. But in 
this case such other eiidence, if any, is very slight. It follows from 
theee views that the libel must be dismisised, and it is so ordered. 



. , THË ROSA. : 

tn re NEW ÎORK HARBOR TOWBOAT CO. 
(District Court, 8. D. New York. November 30, ISqS.) 

Shipping — Limitation of Liabilitt — Single Claim — Common-Law Action— 
Whbn not Staybd. 

Where tliere is but a single damage olaira, full relief, under Rev. St. § 4383, 
can be had by answér ip a eommon-law suit. Hence a pétition in an admi- 
ralty court to lirait liability and to restrain the prosecution of a pending 
common-law action must show the existence, or probability of existence, of 
more than one damage claimant, and the need of an apportionment, in order 
to make such a spécial prpceeding either necessary or appropriate, under 
Rev. 8t. §§ 4384, 4385; or else it must ahow such a spécial case as does not 
admit of the full statutory reinedy upon a single claim in a common-law suit. 
Failing such averments, this court must observe Rev. 8t. § 563, which saves 
to the suitor his common-law remedy, and refuse to entertain tlie proceeding 
or to enjoin the common-law action in the state court on a single claim, 
though such claim may exceed thé value of the vessel. 

In Admiralty. On exceptions to pétition in limitation of liability. 

Wilcox, Adams & Green, for petitioners. 

Henry Cleveland Pratt and Edwin G. Davis, opposed. 
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BEOWN, District Judge. lîie questions presented arise upon ex- 
ceptions to a libel and pétition of tlie New York Harbor Towboat 
Company for a limitation of liability upon the alleged claim of Eliza 
Bums, administratrix. Slie liad brought suit in one of the state 
courts, on the 26th of October last, to recover |5,000 damages against 
the above-named company, for its alleged négligence in the navigation 
of the passenger boat Eosa, thereby causing the death of her husband, 
on the 29th of September, 1892, The charge of négligence was that 
the Eosa, upon returning to New York from an excursion on the 27th 
of September, was carelessly and negUgently moored alongside a canal 
boat, and that her passengers were compelled to efifect a landing upon 
and over the canal boat; and that the deceased, without fault, care- 
lessness or négligence on his part, in disembarking from the Eosa, was 
precipitated down an open hatchway in said canal boat, and sustained 
injuries from which he died two days af ter. 

The pétition to limit liability states the above charges of négligence 
against the petitioners, as ownera of the Eosa; that the négligence, if 
any, was without any fault, privity or knowledge of the petitioners, 
and allèges that the accident arose solely through the fault and négli- 
gence of the deceased; that the claim, if established, would greatly 
exceed the value of the Eosa; that no freight was then pending; and 
that the petitioners claim the beneflt of sections 4283 to 4285 of the 
United States E«vised Statutes, and pray that an appraisement of 
the vessel may be had, a stipulation given therefor, or the money paid 
into court; that the further prosecution of the suit in the state court 
be restralned, and a monition issued in due form against the adminis- 
tratrix, and ail other persons having or pretending to hâve any claim 
against the steamboat or her owners, etc. 

Upon application to the court for an appraisement, for the purposé 
of giving a stipulation, and upon notice, accordlng to the practice of 
this court, given to the proctors for the damage claimant named in the 
pétition, the latter flled a Spécial and limited appearance for the pur- 
pose of flling exceptions to the suflfîciency of the libel and pétition; in 
that "it appears on the face thereof that only one claim against the 
petitioner arose ont of the matters set forth in the libel, and because 
the rights of the parties can be properly adjudicated in the suit 
brought by said administratrix in the state court." 

The exceptions must, I think, be sustained. There is no averment 
in the pétition that any other claim exists, or is likely to arise against 
the Eosa or her owners, out of the trip referred to. There is no in- 
timation, nor any suggestion, that any additional claim is probable. 
The nature of the accident, also, namely, the falling down of the pas- 
senger in the open hatch of the canal boat, was not such an accident 
as to affect any other person, or such as is liable to involve any other 
person unknown. Had any similar injury happened to any of the 
other passengers, there is no probability that knowledge of it would 
not hâve corne to the owners, as well as to other persons; and none 
such is suggested. 

The case, therefore, présents the question in its simplest form 
whether, under the act of 1851, limiting liability, and under the sec- 
tions of the United States Eevised Statutes above stated, this court 
ought to entertain a pétition like this and restrain the prosecution of 
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a^oQupoii'ii^wrstd.t for the recorery; of damages îh thé statè court, 
when tMere îstio avéhnent of thé existence of moéë than a single 
clâiin, œp of anyt probabUity of any other. 

By aectîôa 9 of the jùdiciary act of 1789, as well as by subdivision 8 
of seetioB; 663 _ofthe United States Eévised Statutes,*tlie admiralty 
and maritime jurisdictiôti conferrèd upon the district courts expressly 
"sa¥és;to suitors in ail cases tbe right of a common-law remedy, where 
the common law is coïnpetent to ^ve it" This provision must be ob- 
served in good faith. It seems to me manifestly to forbid any inter- 
férence by this court with a suit in the state court, when the whole 
subject-matter and ail the rights of both parties, upon the case as 
Btated by the pétition,: can be perfectly adjudicated and preserved 
in the ordinary courses of a common-law suit. Steamboat Co. v. 
Chase, 16 Wall. 522, 533. The limitation of responsibUity pro- 
vided by law can be as fuUy and as readily secured in a com- 
mon-law suit, as in this court, where theré is but a single claim 
against the vessel, or her owners. Ail that is neéded in either 
court, iS; an anmoer aetting up the limitation of liability under section 
4283 of til)!e United States Eevised Statutes, with a statement of the 
value of the owners' interest in the vessel and her freight pending, 
The question of value will then become one of the issues in the cause; 
but tîie détermination of such value is as appropriate and easy in the 
common-law Buit as is the détermination of ordinary questions of 
value in the usual course of common-law prooeedings. To justify in- 
terférence with ther Buitor's common-law remedy, theref ore, the péti- 
tion must show some needed relief against more than a single claim. 

Where there are several damage claimants, or the circumstancea 
are such that there are likely to be others at îhe tuas unknown, and 
where the damages are nnliquidated aijd may exceed the value of the 
vessel, 80 tb&t a ca8e4s presented for the ascertainment of the amount 
of varions claims of différent creditors, in order to make a pro rata 
distribution among tb^gm, the common-law remédies are inappropriate 
and inadéquate. A spécial proceeding is necessary for the f uU protec- 
tion of the shipowner in such cases; and such are the cases contem- 
plated by sections 4284 md '4285 of the Kevised Statutes. The very 
language of thèse sections shows that they contemplate, and are 
meant to provide for, (jases where there is more than one damage 
claimant. Section 4284 reads thus: 

"Whenever «ny Buch embezzlement, Iosb, or destruction is siiffered by several 
freigbters or owners of goods, etc., and the whole value of the veaael, and hei 
freight for the voyage, is not sufflcient to make compensation to each of them, 
they shall receive pompensatîon from the owner of the vessel in proportion to 
their respective losses; aild for that purpose the owner of the vessel may take 
the appropriate proceedingsfor apportionment, " etc. 

Section 4285 provides that "it shall be a sufScient compliance on 
the part of the owner with the requlrements" of this statute, etc., "il 
he shall transfer his interest in the vessel and freight for the beneflt 
of such claimants to a trustée," etc. The cases contemplated by thèse 
two sections are evidently those in which there is need of an appor- 
tionment, and therefore of the spécial proceedings in this court. This 
appears still more clearly by référence to section 4 of the act of 1851, 
(9 St at Large, p. 636.) 
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While ihe flrst part of rule 54 of the suprême conrt in admiralty 
(11 Sup. et. Eep. iv.) may not in its literal terms exdude the case of a 
single claim like the présent, the fact that it contemplâtes the exist- 
ence of various damage claimants is évident from those provisions of 
the latter part of the rule which direct the issuing of a monition 
against ail persons claiming damages, citing them to appear, etc. 
AU this is inappropriate, unnecessary, and burdensome in the case 
of only a single damage elaim. 

In the case of The Scotland, 105 TJ. S. 24, moreover, Mr. Justice 
Bradley says, (page 33 :) 

"Some form of proceeding was necessary to enable shipowners to bring into 
concourse the various parties claiming damages against them for injuries sub- 
tained by mishaps to the ship or cargo, where they were entitled, or conceived 
themseives entitled, to the law of limited responsibility, and where they were 
subjected or liable to actions for damages at the suit of the parties thus injured. 
The rules referred to were adopted for thé purpose of formulating a proceeding 
that would give full protection to the shipowners in such a case. They were not 
intended to prevent them from availing themselves of any other remedy or pro- 
cess which the law itself might entitle them to adopt. They were not intended 
to prevent a défense by way of auswer to a libel, or plea to an action, if the ship- 
owners should deem such a mode of pleading adéquate to their protection. It is 
obvious that in a case like the présent, where ail the parties injured are repre- 
sented as libelants or interveners in the cause, an answer setting up the défense 
of limited responsibility is fully adéquate to give the shipowners ail the protec- 
tion which they need. " 

It thus appears not only from the face of the statutes themselves, 
but from the nature of the case, the déclarations and the rules of the 
suprême court, that the spécial proceeding ia this court was not de- 
signed for a single claim only; but that In such a case ail needed pro- 
tection can be afforded by way of answer in the common-law suit; 
and that there is no need, therefore, to resort to an independent spé- 
cial proceeding in this court. The défense by answer is one of tiie 
four methods by which the statute can be avaUed of, as poiated out 
in the case of The Scotland, supra; and in that case the relief was 
given in that way. See, also, The Alva, 52 Fed. Eep. 598. 

In ail the cases in the stipreme court cited for tiie petitioners, in 
which the subject has been referred to, the existence of various claims 
is présupposée. I hâve not been referred to any case, nor do I find 
îuiy, in which sucli a proceeding has been entertalned upon a single 
claim where exception thereto was duly taken. The cases presented 
arise usually out of collision, or lire, or stranding, or other causes, 
which from their circumstances are likely to ha,ve been attended with 
damage to several or numerous persons, who may be more or less un- 
known. In the case of The Garden City, which has been cited, (26 
Fed. Eep. 766,) there had been two suits commenced. There were 
other losses and damages, and the amounts unknown. In that case, 
however, it was said, (page 772;) 

"DoubtlesB a single claim less than the value of the vessel would be insufflcient 
to sustain the proceeding. For in that case no purpose would be subserved by 
the spécial proceeding that would not be equally available by way of défense in 
an ordinary suit; and it is not to be presumed that congress intended in such a 
case to take away trial by jury. " Providence & N. Y. Steamship Co. v. Hill 
Manuf'g Co., 109 U. S. 578, 594, 595. 3 Sup. Ct. Rep. 379, 617. 
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î do àot'Baytîiat this court hàs ribt jurisdiction ia a proceedîng 
upbû a single daim. Circumstanceâ might possibly aapi^é in which no 
proper oppaïtuîiity existed for tlie shlpowner to avaU liimself of tlie 
statotorydetonse in a common-law suit upon a single claim. But 
where, as tn the présent case, there is full opportunity for such a dé- 
fense in the cothmon-law suit, and ail the protection that is needed to 
the défendant, so far as the i)etition suggests, can be aflorded in that 
suit, this court, I am satisfled, ought not to entertain the pétition. 
Any such intwference in a case not clearly provided for by statute, 
is contiary to the express statutory provision which "saves to the 
suitor his common-law remedy, when the common law is compétent 
to give it." The spécial proceeding authorized by sections 4284 and 
4285 is not to be extended by construction to cases which are not 
within the letter or the objecta of those sections; or where there is 
no need of the spécial remedy. The pétition must show the existence, 
or the probability of the existence, of several claimants, in order to 
make thé spécial proceeding for an apportionment either appropriate 
or necessary under sections 4284 and 4285; or else it must show such 
a spécial case as doés not admit of the full statutoiy remedy upon a 
single claim in the common-law suit. As the pétition in the présent 
case does neither, I must sustain the exception, and décline to enter- 
tain the proceeding. 
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FORWOOD et al. v. THE CAROLINE MILLER. 

(District Court, S. D. New York. November 2. 1893.) 

1. ShIPPING— CA.BRIAGK OF FEEIGHT— ShORTAGE— CONTRACT TO ShIP I» PtTTTJKO 

—Lien. 

Thesteamer C. M., chartered to a line, delivered 189 baies of cotton under 
a contrait of carriage çalled a "bill of lading, " which reci|ed thât 300 baies 
had been received "on dock," to betransported by the C. M.,"orbyany other 
steamshipof the line." The master had nothing to do with the loading of 
the steamer or the appointment of the stevedore, and the cotton was received 
at the dock by the agent of the charterers themselves, and he signed the so- 
called "bill 01 lading." The vessel delivered ail the cotton she actually re- 
ceived. On suit brought by the transférée of the so-called "bill of lading" to 
recover the value of 11 missing baies, lield that, as they ijever were put aboard 
the vessel, or came into the possession or under control of the master, the 
ship was not liable in rem for their value. 

2. Same. 

The contract of carriage was not a bill of lading, but a contract to ship in 
futuro, either on the C. Si. or any other steamer of the line, and on this op- 
tion no lien on the ship could arise on such contract alone; and, that factbe- 
ing patent on the face of the document, a transférée for value was chargeable 
with notice that the ship could br held only for such baies as were actually 
laden Oi board. 

In Admiralty. Libel by George P. Forwood and Harold S. Forwood 
against the steamship Caroline Miller for nondelivery of part of cargo. 
Libel dismissed. 

Cary & Whitridge, for libelants. 
Carpenter & Mosher, for claimants. 
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BROWN, District Jiidge. The above libel vvas filed to recover thé 
value of 11 baies of cotton, an undelivered part of 200 baies, alléger! to 
hâve been shipped on board the steamship Caroliiae Miller at Brunswick, 
Ga., by Coles, Simkins & Co., on or about September 29, 1888, under 
a bill of lading, which was transferred upon the sale of the cotton by the 
shippers to the libelant. 

The Caroline Miller had previously been chartered by the claimant to 
Coles, Simkins & Co. and was run by the latter as a part of the New 
York & Brunswick Steamship Line from Brunswick to New York, with 
through connections to Liverpool. The bill of lading for the 200 baies 
provided for the transportation of the cotton to New York and delivery 
there to a Connecting steamer for transportation and deliver}' at Liver- 
pool. The Caroline Miller on her third and fourth voyages to New York 
under the charter brought 189 baies, which were subsequently delivered 
at Liverpool. The évidence leàves no doubt that she delivered to the 
Connecting steamship in New York ail the baies that were laden on board 
of her, and ail that were delivered to her master at Brunswick. If she is 
liable at ail, therefore, it is only by virtue of the bill of lading, and de- 
livery to the agent of the line. 

By the terms of the charter, the owners were to appoint the captain, 
otïicers, engineers, firemen and crew, and pay for their provisions and 
wages; also, for ail engine-room stores; and to maintain the vessel in a 
thoroughly efficient state in huU and machinery for and during the serv'- 
ice. The charterers were to pay for coal. The bill of lading was nofc 
signed by the master, but by the agent of the New York & Brunswick 
Line, at Brunswick. The bill of lading, moreover, does not recite or 
state that the cotton had been received on board, but is as foUows: 

"Received on dock, (at owner'S risk of flre, flood or damage) in apparent good 
order and condition by the New York and Brunswick Steamship Line, from 
Coles, Simkins & Co. to be transported by the Kew York and Brunswick S. S. 
Line's steamer called the ' Caroline Miller,' now lying in the port of Brunswick, 
Ga., and bound for New York, to say two hundred baies of cotton, being marked 
and numbered as in margin, and to be conveyed in and upon said steamship, or 
in and tipon any other steamship of the line, and to be delivered in the like order 
at the aforesaid port of New York, " etc. 

The évidence shows, moreover, that the master had nothing to do with 
the loading of the steamer, or with the appointment of the stevedore; 
that the Miller lay alongside the dock where other steamers of the line 
were lying, and that various lots of cotton, without any séparation dis- 
tinguishing for what vessel they were designed, were from time to time 
brought down and placed upon the dock; and that the master had noth- 
ing to do with receiving it, or loading it upon the différent steamers. 

1. Upon the above facts the steamship is not liable in rem for the miss- 
ing baies; because they were never put on board of the steamer, nordid 
they ever come into the possession of the master, or under his control. 
This subject bas been fully discussed by Mr. Justice Blatchford in the 
case of The Gen. Sheridan, 2 Ben. 294, by Mr. Justice Brown in The 
Ira Chaffee, 2 Fed. Rep. 401, and finally settled, as it seems to me, in 
the case of Pollard v. Vinton, 105 U. S. 7, 9-11. In the case lastcited 
there was proof that E. D. Cobb & Co., the agents who had signed the 
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bill of ladingj Were the authorized agents of the défendants for that pur- 
pose. In the présent case, there was no similar proof, and no such au- 
thority caii be dmplied without proof. By the charter of the ship, the 
owners -âtJUbtless authorized the master to bind the ship for such goods 
as thé ohattereïs might deliver to him for Iransportation, whether actu- 
ally put on board or upon the dock and under the master's control for 
that purpose.' But hère the master did not sign any Mil of lading, or 
undertake to bind the ship, and the missing cotton never came under 
his control. The agent of the New York & Brunswick Steamship Line 
wbo signed thia shipping document, was not the agent of the shipowner, 
nor of the master. The delivery of goods to that agent was, therefore, 
neither a delivery to the master, nor a delivery to the ship. In fact the 
delivery of the cotton at the dock worked no change in its légal posses- 
sion; bécause the cotton belonged to Coles, Simkins & Co., who were 
themselves the charterers, and the agent who signed the so-called " bill 
of lading" was their own agent. TheiQotton, until it was laden on board, 
remained as completëly under the shipper's control as before. 

2. Again, this "bill of lading," so called, is not properly a bill of lad- 
ing at ail; but only an executory contract to ship in futuro. It does 
not State any receipt of the cotton on board, but orûy that 200 baies were 
received at the dock, to be shipped thereafter. Besides this, it was not 
even a contract to carry, by the Caroline Miller; but a contract to carry 
by the MiUer "or hy any other vessel of the î^ew York & Brunswick 
line." It does not purport, therefore, to bind the Caroline Miller for a 
single baie, and does not purport to be signed by the master or by any of- 
ficer of the Caroline MUler. The line whose agent signed the document, 
had an option to send the cotton by any vessel of the line they saw fit, so 
that np lien on the ship therefor could arise by the contract alone, but 
only by the aotual delivery of the cotton to the ship or to her master, 
which, as respects the missing baies, was not made. Crenshawe v. 
Pearce, 37 Fed. Rep. 432, 435; affirmed on this point. 43 Fed. Rep. 803. 
The facts are patent upon the face of the document. ; A transférée for 
value is, therefore, cbargeable with notice that the Miller could be held 
for only so much of the cotton as might be actually laden on board. 

3. The so-called "biUof lading" was signed on Septëmber29th. The 
évidence indicates that the Caroline Miller was probably at sea, since 
three days is the shortest passage, and there is little doubt that she ar- 
rived in New York on October Ist. The proof of the latter point, how- 
ever, is not technically complète. Though that was definitely sworn to on 
the direct examination, the cross-examination showedthat the witness 
was testifying from entries made by another clerk than himself. While 
this circumstance makes the évidence technically imperfect, nevertheless 
as thèse entries were in the regular course of business of a shipping house 
of so high standing as Bowring & Archibald, there is little doubt as to 
the fact. This circumstance if proved would but add confirmation to 
the unreasonableness of holding the Miller upon a document like the 
présent. The former, considérations, however, are amply sufficient for 
the décision of thé cause, without leference to the last considération. 

The libel must be dismissed, with costs. 
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THE HENRY R. TILTON. 

CHAPMAN DERRICK & WRECKING CO. v. THE HENRY R. TILTON. 

PIVE OTHER LIBEL8 v. SAMB. 

(District Court, d. D. New York. November 28, 1892.) 

SALVAOE— CAPSIZBD VeSSKLB — TOWAGE AND RlGHTINQ — AwABDS. 

A schooner in ballast, while passing Sandy Hook, was struck by a sbot from 
the government practice works, in conséquence of wliich she capsized. after 
having been abandoned by her crew. During a period of over two days, six 
tugs, workîng at différent times. and a wreckingcompany rendered service in 
getting her o£E the beach where she flrst grounded, lying by her during one 
night. towing her to shallow water near the entrance to New York harbor, 
and figbting her, and finally beaching her in Gravesend bay. The court re- 
garded the services as one continuous opération, begun and continued by the 
tug which flrst reached her, with assistance from other tugs, the chief and 
most valuable service being rendered by the wrecking company, witbont 
whose aid the vessel could not hâve been saved. At a marshal's salé she was 
Bold for $2,900. Eeld that. as the vessel was derelict and of small value, 
about 75 per cent, of her value should be awarded as salvage, and divided 
among the tugs and the wrecking company in proportion to the services. 

In Admiralty. Libels by the Chapman Derrick & Wrecking Com- 
pany and tlie tugs Babcock, Hoebn, Vosburg, Protector, Wolcott, and 
Veit against the schooner Henry R Tilton for salrage. Decree for 
libelants. 

Mr. Murtha, for the Chapman Derrick & Wrecking Coj and The Pro- 
tector. 
Mr. Hough, for the Babcock. 
Carpenter & Mosher, for the Veit and the Wolcott. 
Hyland & Zabriskie, for the Hoehn. 

BEOWN, District Judge. At about 2 o'clock in the aftemoon of 
July 9, 1892, the schooner H. E. Tilton, bound from the southward 
up past Sandy Hook for New York, in ballast, was struck by a shot 
from the government practice works at Sandy Hook, and a bail went 
directly through her, a little below the water Une, carrying away sev- 
eral planks and causing her to take in water so that in a f ew minutes 
she capsized, and lay upon her beam ends to starboard, a little of her 
port rail remaining ont of water. Ail her sails were set, and ail of 
them, except the topsails, went down under water. Shortly after the 
accident the master and crew abandoned her in a small boat, and were 
soon towed up to New York. The tug Babcock was the first to corne 
to her aid at about 4 or 5 o'clock P. M., and a f ew minutes afterwards 
the tug Hoehn arriTed. Both got ont Unes to pull her into deeper 
water, as she was then aground_ about three ndles to the southward 
of Sandy Hook lightship in 4 1-2 or 5 fathoms of water. Within an 
hour afterwards tite tug Vosburg and the Protector appeared, and aU 
four went to work pulling from time to time. Several of the hawsers 
were parted one or more times, and the schooner was got into deeper 
water. The schooner's anchor, to which the Vosburg's hawser had 
been made fast, was drawn overboard. When the puUing stopped, 
the anchor served to hold the schooner fast. About sunset the Hoehn 
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and the Vosburg returned to New York. It was understood that the 
Babcock, ^jehich. was flrst upon the ground, and the Protector, would 
remain hj the schooner during the night, and that nothing more could 
at that time be done by the tugs, or was immediately necessary. 

The witnesses for the Protector and the Babcock claim that after 
the Vosburg and the Hoehn left, they towed the schooner a considéra- 
ble distance towards Sandy Hook, and there is other évidence to sub- 
stantiate this. Whether this was so or not, I do not flnd it of any 
great importance; since the principal service at that time was in get- 
ting the schooner off the beach. That was a dangerous position; 
and the fresh wind and considérable sea that night would hâve sub- 
jected her to danger of great additional injury, had she not been got 
off. 

During the night of the 9th she was held fast by her anchor untU. 
abOnt 2 or 3 o'clock A. M., when she began to drag, going out to sea. 
ïtie Babcock and the Protector in the mean time lay near her, show- 
ïng; danger lights, as she was in the track of incoming vessels. As 
éhê di^agged and went seaward, the Babcock and the Protector did 
not fôllôw her until daylight. In the mean time the Wolcott had 
foimd her and lay by her until morning for the purpose of rendering 
^istaJice, and the Veit, also receiving notice of a vessel going adrift, 
had gone down in search of her, and reached her just after the Bab- 
cock had at daybreak overtaken her. Thèse three tugs with the Pro- 
tector, which arrived soon after, towed the schooner up near the 
eâsterly outlet of Gledney's channel, where she again grounded about 
9 A, M. of the lOth. The Veit and the Wolcott claim that they did 
most of this towing, having run a sweep forward from under the stern 
of the schooner untU they got a bight upon the chain above the an- 
chor, being thus enabled to haul along the andior and the schooner. 
The Protector's hawser had the night before parted near lier bitts, 
and the other end was made fast to the anchor. The Protector hav- 
ing no other hawser, considérable time was occupied by her and the 
Babcock in flnding and getting in this hawser, while the others were 
towing, after which she and the Babcock joined with the other two 
tugs in towing until the schooner grounded aS above stated. 

During Sunday, the lOth, the tug Chapman was sent down to ren- 
der assistance; but it was found impossible to move the schooner fur- 
ther without flrst righting her. The Veit and the Protector had made 
some endeavors to right her by puUing on the topmast; and for the 
same purpose the Veit had previously taken off the foresaUs, some 
blocks, and ruiming rigging; but thèse efforts to right her were un- 
suceessful. The articles taken by the Veit were afterwards stored. 
The Wolcott and the Veit left Sunday afternoon and did nothing fur- 
ther. The Babcock and the Protector after failing to move the 
schooner with the Chapman, went that night to New York for the 
steam derrick and pumping boat Eeliance, which was procured Mon- 
day morning, and towed by them down to the wreck, where, by means 
of chains got under the schooner with a diver's help, she was righted 
about 6 o'clock P. M. of Monday, the llth, held up in position by the 
Beliance alongside, and both tiien towed by the Babcock, the Pro- 
tector, and the Chapman, through Gedney's channel into Cravesend 
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bay, wliere she was nin npon the beacli at about half past 9 P. M. 
That position not being a safe eue for al weathers, she was there tem- 
porai-ily repaired by planking over th.e holes, and pumped eut by the 
small wrecking boat, No. 13, and afterwards taken to Twenty-Seventh 
Street, Brooklyn, where she was attached by the marshal on the 16th 
of July, 1892, upon the flrst above libel for salvage; and afterwards 
upon the libels subsequently filed. The repairs not being sufflcient 
to prevent considérable leaking, No; 13 was still kept alongside, pump- 
ing more or less, night and day, to keep her afloat, until the schooner 
was sold by the marshal by order of the court ta thèse causes on July 
29, 1892, netting |2,900. 

I cannot sustain the contention that ail the service rendered prier 
to the grounding of the schooner near the easterly outlet of Gredney's 
channel on Monday forenoon is not to be regarded as a salvage serv- 
ice, on the ground that a place of safety had not then been reached. 
It is probably true that the schooner's position there was no safer and 
no better than on the beach some three miles below the Scotland light- 
ship on Saturday aftemoon, when the other tugs first reached her; 
and if the other tugs in the mean time had rendered no real service, 
and if in leaving her they had leffc with the idea of an abandônment 
of the enterprise of saving the vessel, then, no doubt, salvage compen- 
sation could not now be claimed by the tugs that rendered no service 
ïif ter the grounding at Gedney's channel. 

IJut the narrative does not admit of this interprétation, either as 
to the fact or as to the intention, The drawing of the schooner oiï 
from the beach into deep water Saturday aftemoon was immediately 
necessary; it tended to save the vessel, and probably did save her, 
from additional damage. The salvage service commenced by the 
Babcock, which was first on the ground, was a continuons service from 
that time until the schooner was beached in Gravesend bay. The at- 
tempt to rescue the schooner was never abandoned, or thought of be- 
ing abandoned. Each step taken was a legitimate and proper step 
in the work. The Babcock, the first to take hold, had she been able 
to do the wliole work, might and naturally would, hâve ordered the 
others to keep off from time to time as they came to render aid. But 
she was wholly unequal to the task, and on Saturday afternoon the 
other three tugs took hold upon her request. The Vosburg and the 
Hoehn left Saturday evening, because no further service from them 
was then needed. The Babcock and the Protector, which remained 
for the night, were apparently suflBcient, with the schooner at anchor. 

So on the foUowing morning, the Veit and the Wolcott acted as 
helpers to the Babcock and the Protector, vdth the Babcock's acqui- 
escence, if not express request, to tow the vessel in as far as possible 
on the flood tide. That was another proper step in the course of the 
salvage undertaking. According to the testimony of the captain 
of the Eeliance, it was a necessary work, since upon his view the 
schooner in her capsized state would not hâve floated more than 24 
hours; and even if the contrary opinion be true, that she would hâve 
floated several days, as in the similar case of the Ireland off the cape» 
of Delaware, as stated by one of the witnesses, still it would hâve 
been a most singular mode of conducting a salvage opération to aUow 
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the ficàooner to èiiifc in deep waferèbme three miles béîow the Scot- 
laiid'JiglitsMp, if there were taga àt liarid ready to tow hé" intp port, 
ïîie f&ot tHat she. would ^Tind at Gtedney's channel was not then 
f oirese«flti. S The attempt tô moTe her in was a proper one; and the 
Veitattdi the Wolcott^ whieh rendered essebtial aid in that étage of 
the, woriï, aa?e, therefore, entitled to some récognition as helpers in a 
continuons saltage service. 

Wi^eit the schoonerihad grounded ofif Gèdney's channel, it soon be- 
cameJ apparent that lÉie côuld not be got in without being first 
rightedj and the tugs alone could not right her. There was no more 
occasion, therefore, after her second grounding, for the Veit and the 
Wolcôttîto remain by, thah for the Hoehn and the Vosburg before. 
When righted, through the employment of the Chapman Derrick & 
Wrecfcing Company, there woùld be no f urther need of their service. 

Treatîng the whole service as one continuons salvage opération, 
begun and continued to the end by the Babcock, with assistance from 
the other'tugs atlts varions stages, by the request or acqulescence of 
the Babcock, there weire fdte stages in the work in each of which the 
vessels irendering aid are eûtitled to some allowance, viz.: (1) Gret- 
ting the 8ch«oner off tâe ibeach on Satnrday aftemoon; (2) lyïng bj 
during Sfttnrday night; (3) towing in from sea on Sunday moming, 
until thetgjFOunding neàrGtedney's channel; (4) the opération of right- 
ing her, towing in, and beachifag her at Gravesend bay. Besides thèse 
services there was additional work bestowed upon her by the Chap- 
man Company in making témporary repairs at Gravesend bay, and in 
the subséquent removai îand keeping of her afloat at Twenty-Seventb 
Street, until she was sold by the marshal* Inasmuch as the vessel was 
dereliet, the handling of her difflcult, ahd her proceéds smaU, I shall 
allow about 75 per cent, for the whole salvage opération. 

I cannot a,pprove, or sustâin in full, the charges made for the care 
of the schooner àfter she-was beached. From that time until at- 
tached by the marshal shie was in the hands of the représentatives 
of the Chapman Company, and it is that company liiàt is responsible 
therefor. If repairèd at allj it should hâve been in a way that would 
not hâve required the continuai service of the pumping machines 
afterwards. By placing the schooner upon a dry dock, tite évidence 
shows that she could hâve been made temporarily tight for a compar- 
atively smail sum, and the large subséquent bills would hâve been 
avoided. I db not ând that the charges made per hour are unreason- 
able upon the method addpted; but tiie method adopted was unjusti- 
fiable, and I niust hold the Chapman Company, on the évidence, re- 
sponsible for that. After the attachmènt by the marshal, his deputy 
declined to assume the respônsibility f or such expense. The service 
of the Chapman Company, however, in the salvage opération was the 
most important part of the service, in men, vessels and equipment. 
Without the use of a derrick, such as the Eeliance had, I am satisfled 
the schooner could not hâve been saved at aU. 

Taking evéry circumstance into account, the foUowing will, I 
think, be a proper distribution: 

To the Chapman Company for its salvage services and ail subsé- 
quent services down tô the time ôf the sale by the marshal, $1,000; 
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to the Babcock, |350; to the 'Protector, $300; to the Hoèliîi and to 
thé Vosburg, each of which broke a hawsef, $75 each; to thé Wol- 
cott, $60. : 

I do not flnd that thé Veit intended to appropriate the blocks, rig- 
ging, etc., wMch she took oïï aad stored. But she is cbargeable with 
misconduct in not reporting the articles to the marshal and causing 
them to be delivered to him when the vessel was attached. She nei- 
ther did this, nor did she refer to thèse articles in her own libel, al^ 
though those articles were under her control; but after the sale of 
the vessel, she caused them to be sold at private sale to the second 
vendee of the vessel, for $25, which sum has not been coUected by any 
one. Her acts were calculated to injure the sale of the vessel much 
more than the value of the articles, and she took no pains to prevent 
this. Though she broke a.hawser in towing, I allow her, therefore, 
but $40. Decree accordingly. 
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MILLARD et al. v. THE LIQHTER NO. 14. 

(Dlstrlct.'Court, 8. D.New York. December 1. 1892 ) 

SAI,VASE— TUG— PUMPIN» ON FiRE— INTERFERENCE BY FmB SKPABTHENI. 

A tug was summûnéd to the assistance of a burning lighter, and began play- 
ing water on the flre. An engine of the city fire department came about the 
Bani.e time, and soou after a city fire beat. At about the time of the latter'a 
arrivai, the foreman of the tire department ordered the tag to stop pumping " 
and to go away. She Stopped pumping, but remained alongside of the lighter, 
and was afterwards uged by the department as a landing to work on thé 
lighter. Afterwards the department, finding itself unable to extiuguish the 
fire, ordered the lighter fiUed and sunk, whereupon the tug again assisted in 
pumping. The time of the tug' s service was about three hours, though her 
actnal pumping service was much less, ôwing to the action of the department. 
The value of the propertyisaved was about $25,000. Hdd, that the prompt 
response of (he tug and her assistance should not be allowed to suffer dispar- 
agement through the arbitrary, ill-judged, and erroneous action of the flre 
department in interrupting her service. Fourhundred dollars was therefore 
awarded as salvage. ■ 

In Admiralty. Libel for salvage. 

Wilcox, Adams & Green, for libelants. 
Carpenter & Mosher, for claimants. 

BROWN, District Judge. At about half past 12 o'clock on the 
morning of July 21, 1892, a are broke out on the lighter No. 14, loaded 
with cargo, and lying on the south side of pier 2 at Prentiss' stores 
at the f oot of Joralomon street, Brooldyn. The flre was almost irû- 
mediately noticed by the mate of the libelants' tug America, which 
was lying with her steam up and crew aboard, nearly opposite at 
pier 13, East river, New York, and was well provided with appliances 
for extinguishing flre. Attracted by the continuons sound of the 
whistle given by No. 14 as a signal for assistance, the America 
crossed at once, preparing her hose pipe and nozzle on the way. 
Ck>ming alongside the lighter, she immediately commenced playing 
hèt hbse thfoùgh the after manhole upon the flre below. An engine 
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belonging to ]bhe flre department of Brooklyn arrived at about the 
eame time. For a few minntes before, tliere Lad been a small and 
weak stream thrown down the companion way by the watchman on 
the dock, who had connected a hose with the dock hydrant. The 
flre boat Seth Low also came in shortly after the America, and took 
a position across the bow of the lighter, from which she operated with 
her hose. About the time that the Seth Low came, or shortly after, 
the foreman of the flre department, flnding that the America's hose 
was not from a flre department bOat, ordered it shut oflf, and that the 
Aweçica should remove from the lighter, threatening to eut her hose 
and Jines if this order was not- ebByed. The hose was accordingly 
rjenwyed to the America; but she remained alongside the lighter. 

Afterwards the flre department findiag itself unable to extinguish 
the flre, made use of the America as a lânding from which to burst 
open the door in the gangway on the outer br starboard side of the 
lighter, in order to remove to the America some of the cargo which 
blocked up the lighter, and thus open up a more direct approach to 
the flra The same was also done <?n;the port side. Being still un- 
able, however, to extingiiish the flre, the department flnally ordered 
thàt the lighter be àlleli Wiih watèr and sunk; whereupon the 
America's hose was again used. ia puniping in water'for a time, 
until^ti^iç lighter began to settle do]ivn, when she dr^w away. The 
ligl^elisôbn âfter sank and the flre was thus èxtinguished. Most 
oi:tiie cargo that was at first put upon the America was put back 
opoh the lighter before she sank, nnder orders of the firé départ- 
mentt A few packages of lard remâihed on thé America, which 
were ialterwards delivered to the owners. The value of the barge 
wâs ;^5,O00 and of the tiargo |2Ô,00a. The value saved was, of the 
b^l*gé,|17,000; of the cargo, 18,000. 

It is to be regretted that there should be any such jealousies be- 
tween the flre department on land and tugs rendering assistance on 
the;'Water, as should interfère with the speediest possible relief to 
T^^S,^!^ in fiâmes. Cases before me are not infrequent in which, un- 
der ihrëats of violence, tugs rendering assistance are ordered to de- 
sist by the flre department on shore, under its, claim of exclusive con- 
trol; and this, not because the help of the tùgé may not be timely 
and useful, but from an arbitrary assumption of control of the matter 
by the department. It would be a great misfortune if, through lia- 
bUity to such interférence and exclusion, tugs having efiScient ap- 
pliances for e^tinguishing Ares about the slips or doeks, should be- 
come less prompt, as wouïid be likely, to go to the relief of vessels on 
flre with ail possible speed. The flrst moments are the most im- 
portant QÎ aU. Cases are fréquent when the tugs are not only more 
quickly on the ground, but are better able to get at the flre; and 
emergencies often arise, requu-ing the removal of the vessel aflame, 
or of other vessels tlireatened with danger, in which the flre depart- 
ntent can do, little or nothing. Common interest ^.nd the public safety, 
therefore, jjequire that aU due encouragements be maintained for the 
most prompt and efficient assistance in cases of flre on the water, 
from thç tugs of the harbor, as well as from the flre department. 
Both ought to co-operate, without unnecessary interférence from each 
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other. If in tlie cases of vessels moored to thé land, thé fire depart- 
ment and police may assume control so far as to prevent disorder or 
inefficient work, this power does not rightfully extend to the exclu- 
sion of efficient help from tugs previously engaged. In this court, 
therefore, where a tug has proceeded with dispatch to thé scène of 
the fire, upon a recognized signal for help from tugs, as in this case, 
and has rendered valuable assistance, her claim to salvage "wiU not 
be allowed to suffer disparagement, through any arbitrary and im- 
proper interférence by the fire department, which prevented an unin- 
terrupted continuance of her aid until completion of the salvage 
work. 

In the présent case, the event shows that the action of the fire 
department was not only arbitrary, but grossly ill judged and er- 
roneous; and that both the lighter and her cargo hâve suffered from 
the unwarïantable interférence and threats which caused the Amer- 
ica for a time to suspend playing with her hose. Her work did not 
in the least interfère with the work of the fire department. The 
event was unfortunate. The fire department could not put eut the 
fire withoùt finally sinking the lighter, whereby less than half the 
vqJue of the vessel and cargo was saved, The work was a contin- 
uons one from the time the America arrived. She is entitled to at 
least her proportion of the whole salvage work considered as one 
undertaking. See ïhe Henry E. Tilton, 53 Fed. Kep. 139. She was 
more or less occupied on the work for àbout three hours, though the 
actual playing of her hose was, through the interférence of the fire 
department, much less than that. But she responded with alacrity 
to the lighter's signal, and her claim is meritorious. I award her 
$400. Of this amount, two thirds will go to the owners; and of the 
remaining. third, |25 is allowed to the mate or pilot, who was in 
charge, and the residue to the mate and other men on board of the 
America in proportion to their wages. 

Decree accordingly, with costs. 



THE SIR WILLIAM ARMSTRONG. 

MERRITT WRECKING ORGANIZATION v.' THE SIR WILLIAM ARM- 

STRONG. 

(District Court, E. D. Virginia. August 17, 1892.) 

. SÀLVAGH— COMPBNSATION— EnfOBiOEMBHT OF CONTRACT. 

A steamship botind to Havre from New Orléans, with a large cargo of cotton, 
stranded on tîe shoals 20 miles north of the Virginia capes during a storm. Intel- 
ligence of her situation and request for assistance were sent by a passing steamer 
to Norfolk, the nearest port. In response, libelants, who were considered the best 
equipped wreckers on the Atlantic coast, sent ont two barges, with a total capacity 
of 1,800 baies, two large wrecking steamers, and three or four tugs chartered 
for the purpose, the whole being manned by a force of between 90 and 100 men. 
On arrivai the stranded ship was found to faave sunk 6 or 8 feet in the sand, with 
several feet of water in her compartments, in a helpless condition and a dangerous 
position. A salvage contract in writlng was entered into with libelants by the caip- 
tain, after consultation with the chief mate and engineer, and with the approval of 
ail three, which, in substance, provided that the salvors, if successful, shouldhave 
35 per cent, of the value of the dry cotton saved, 40 per cent, of the value of thie vVet 
ootton, and 20 per cent, of the appraised value of the ship. The oost to the sal- 
vage Company of theenterprise, after it ,was completed, was over $20,000. The.wprk 
ol the salvors was entirjly successful. The ship and air the ootton, amountlngto 
v.53F.no,l— 10 
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5,371- Y)Bi^8,< !|i*«>r9' laxidecl ftpt<j^v în, port ThreadaySiat^^theiCiDn^r^rwaa.maâfl 
the Dwnerapt the steamsHip wepe notifled of Its térms by the oaptain, atid nô bbjoo- 
tion was onéred. Séld, thati tbe cbntract was reasonablé; falr, and jtuat^ and ghonld 
beenfonced: l 

^ qontract t or savlng a ship, .màde out' at sea by salf or with màater and mates 61 
tbe Vessél, Wblléthe Bblp'ls in'èktrèine péril, helpless, à'nd itt inomentary danger cl 
destruotion, isiaotvoid as nci&deunder dures», Tirherethoreisivointenton tbepart 
of itjbe salvor to extort unjuat compensation, and the tenss arpfàlr, and the amoùnt 
pt'oihiseâ in accordanoe with awards for like services l^ the àdiiiiralty courts. 
8; SaMb.' ■ • 

'ThQ défense on the paM ^f tb^ captain that the con tract, by aereçoi^ent, was to be 
regard^d as only a matter of fonn, and that the compensation bf the salrbrs was to 
bé détérmined by the Natioiitd Boàird of Underwriters, 'oànnot avait in tbe faoe of 
the faot that a week after its date, in a letter to the wrecking company, he corn- 
plaids of the delay in "carrylug out your contraot, " and in view of the furtner f aots 
that dQring the whol^ prbgrësii of the work of salvtng the ship and cargo, em- 
bnuting a perlod of 17 da^, no objection was made or any intimation given that 
ttie) loontract was regardée ^as a matter of form. 
4. Bambt-àfpobtiokuest BvifyfSBii Ship and CABoa 

Tbe'vhip'a net tonnage wAs 1,886. The ootton savedoolnstituted In weight 1,800 
t«nsv whioh was to be handled in about 5,000 parcels of ifQS) pounds, each parcel or 
baleret^i^li;ifi«to,behaQdle^|hree times. He(d, that in the rates atipulated in tba 
oontracii tiû ^Iscrlinination Was'inade in favor of the ship. 

Iit'Aimkâlty. Libd by the Merritt Wrecking Origanization âgaùist 
the stsamship Sir William Ârmstrong to recover oa;a coQtract for salvage. 
Decreé'feï'IibelaQts. .^ ' 

Sharp &]^ugh«s, for If be^anta. , , 

, Richard >Walkè, for respondenta. 

HUGHES, District Jlidgé. Atout mîdday of Janaary 19, 1892, the 
British stëathship Sir William Armstrong, McKéûzie, master, on a voy- 
age froiil' New Orléans tb Havre, was driven in by heavy wind and sea, 
Étnd strandéd in the shoàls Which lie oflf Cobb's island, 20 miles north of 
thé Virgihîà câipes. Oobb'è island is one of a séries of large sandbars 
which Une the Virginia coast in that région, being 6 or 7 miles out from 
the mainland. In very high seas nearly the entire island is swept by 
the waves. Shoals are formed east of it, and extend 4 and more miles 
into the océan. Their bottom is very "lumpy" and of varying depths. 
Occasional inlets pèrvâde tlièm hère and there, oiie of which extends in- 
ward alongthe southerq epd of the island, and a very irregular one leaves 
this, just southeast of the island, and runs in an ill-defined and crooked 
channel northeasterly put to sea. Thèse inlets form, with the océan, 
an irregular triangle, on the outer side of which the Sir William Arm- 
strong strapded. She lay éastward of the southetn end of the island, 
aboût 3i miles out to seaward, 20 miles from the Virginia capes, 50 
miles froia Norfolk. She atuck fast in 7 feet bf water. She had on a 
cargo of 5,569 baies of cotton, and drew 19 feet aft and 14 feet or more 
forward. Her net tonnage was 1,386, and her gross 2,179. Her length 
was 300 feet, her breadth of beam 37 è feet, and her depth of hull 24 
feet. She is a compartment steamer, built with water-tight bulkheada 
between four cargo holds and the engine rooms, and between the cargo 
bunkerâ and main ç^éck. There are four freight and one engine room 
compartment, the làtter in the center of the ship. Telegraph wires 
■we ail down, and intelligence could not be conveyed to Norfolk of hwc 
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situation until the jiigbt of the 20th, when it was sent by a steamer 
bound in to Norfolk from New York. The libelants promptly sent eut 
their wrecking steamer Rescue to look.after and give assistance to the 
Armstrong. The Reseue arrived eut al about 3 p. m. on the 21st. Be- 
tween the 19th and this arrivai the steamer had discharged a large quan- 
tity of coal, pumped ont her ballast tanks, run a hawser and anchor out 
to northeast, and be fore the comingof the Rescue had worked her en- 
gines and set her sails, for the purpose of heaving on; this anchor. In 
this effort the steamer had floated and backed herself off; but something 
had then given way, and she had fallen back and grounded again, the 
sea being very heavy. Later efibrts had failed to move her, and on the 
morning of the 20th she had hoisted signais of distress, and in the after- 
nopn had sent a message in for assistance, as before stated. The weather 
was freezing, and the sea breaking over the ship on the 20th; during 
whieh time she consumed ail her rockets and distress signais without re- 
ceiving any response. Finally she continued to signal by means of flare 
lights. During this day the crew, despairing of saving the ship, had peti- 
tioned the captain for leave to go ashore ; but this purpose was relinquished 
in conséquence of an abatement of wind and sea in the latter part of the 
day. Soundings around the ship showed a depth of 7 feet at low water. 
She had sunk several feet in the sand, witnesses varying from 3 to 10 
feet in opinion, and was listed 4 or 5 feet to starboard. During thèse 
occurrences she had lost her stem post and rudder, and some 16 feet of 
keel, and, as afterwards appeared, herbottom had been considerably in- 
jured, 

When the Rescue arrived, she was found to hâve 8 feet of water in her 
No. 3 compartment, and 2} feet in No. 4, both thèse holds being aft. 
She was most probably sunk 6 to 8 feet in the sand. The ship was 
helpless, and in a very dangerous position. The testimony of experi- 
enced wreckers who were examined is that it is muoh more dangerous 
for a vessel to be stranded 3 or 4 miles out among shoals than on a beach 
of the mainland. Lines cannot be run from them to a place of safety. 
Wrecking steamers cannot be got near them. Barges or surf beats bave 
to be used. Risk of many casualties bas to be run in stormy weather, 
and in case of accident the lives of ail on board a ship are beyond the 
usual chances of rescue. The Armstrong was 10 miles from an inac- 
cessible part of the mainland, 20 miles from the Virginia capes, 40 miles 
from Hampton roads, and 50 from Norfolk. The task of saving her 
was undertaken by the Merritts, who are the most completely equipped 
wreckers on the Atlantic coast. Their entire plant represents a capital 
of $600,000. The Merritts themselves, and most of their men, hâve an 
expérience in wrecking, as a profession, of a quarter of a century. Capt. 
Coley, their chief manager, and Capt. Nelson, his assistant, are known 
to this court as men of thehighest expérience and skill in the wrecking 
business. Thèse two men were deputed, in their respective ranks, as 
managers of the enterprise of saving the Armstrong and her valuable 
cargo. The property put at the disposai of thèse two managers of this 
euterprise was upwards of $200,000 in value. Thelibel states that the 
number of men employed under them was between 90 and 100. The 
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cost to the Merritts of tlie enterprîse after it was completed was foundto 
havéèsiCeedéd $20,000. .^i 

Uiïtil recently, when cotton ships stranded and becamé subjects of 
salvagè enterprises, it was the practice to lighter the cotton baies into 
surfboats, draw thèse by lines aeross the breakers to steamers lying in 
the offing, and send them into port; or, if the condition of the weather 
and sea permitted, schooners were broUght alongside the stranded ships, 
and, when loaded with cotton, were taken in tow by outlying steamers 
and brought into port. The Merritts hâve devised, as a substitute for 
surfboats, very càpacious barges of very light draught, propeiled by their 
own steara engines and machinery, for the purpose of lightering stranded 
cotton steamers. Two of this class of barges were used in taking cotton 
oËf the Armstrong, viz., the Seymour, with capacity for 700 baies, and 
the Haggerty, with capacity for 1,100 baies. They employed in the 
same service their own two wrecking steamers, the Rescue and the Mer- 
ritt; built for that spécifie business. Thèse large steamers assisted and 
renïained in the Vieinity of the Armstrong while the service was going 
on; and three or four snaàller tugboats, chartered by the Merritts for the 
occasion, were employed in towing the two ba;rges, respectively, with 
their loads, from the Arnistrong to Norfolk, and in bringing them back 
again. 

On the arrivai of the Rescue near the Armstrong, on the afternoon of 
the 2|.st, Capt. Coley wéiit aboard. They were jettisoning cotton from 
the ship at the time, and bad thrown about 220 baies overboard. Capt. 
Coley at once advised a, discontinuance of this work, and it ceased. 
Aftèr conferring with Capt. McKenzie, they agreed upon the terms on 
which Capt. Coley would undertake the saving of the ship and cargo, 
which "were put in the forih of a writteh contract, which will hereafter 
be cohsidered. In substance, the contract provided that the salvors, in 
the event of success, should bave 25 per cent, of thé vahie of the dry cot- 
ton saved, 40 per cent, of the value of the wet cotton, and 20 per cent, 
of the value of the ship. This contract was entered into by Capt. Mc- 
Kenzie after his chief mate and chief engineer had been called into con- 
sultation, and with the concurrence and approval of ail three. 

When Capt. Coley first got to the Armstrong, he did nOt expect to 
saye her. The reason was, as he saya, that she had water in her; that 
she was on a shoal out some miles from land, where barges would hâve 
to be used, where steamers could not come near her, and where it would 
be tedious labor to get barges alongside, in conséquence of the tide run- 
ning aeross the shoals. The ship was high *up out of water on the 
shoal, and much barder to be gotafloat than if she had been on abeach 
nearer firni land. If she leaked, the pumps would be of little use after 
she got to rolling, as the loose cottOn in the ship would get into and 
choke the pumps, and this ship had a very unusual quantity of cotton 
to haridle before she could'be savéd. Capt, Nelson says: 

"I was scared of tny life ail tfiç time I was tliere. It is a diingeroua shoa , 
and about three miles t'rom land, and a low, sandy bt-ach, and if that ship went 
down you would perisli before you could get to land. If the ship broke up, 
there was no protection for the men; they couldn't get anywhere." 
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Without going into détail as to the manner in which the work pro- 
gressed, it is sufBcient to say that, by alternating the two barges, the 
Seymour and the Haggerty, one of them taking cotton baies off the Arm- 
strong while the other was towed to Norfolk, discharged, and returned, 
the ship was entirely cleared of cotton between the 24th of January and 
3d of February, except as to less than a hundred baies, which were got 
off on the 5th of February. The cotton was ail got off, to the num- 
ber of 5,'ni baies, in the course of about 10 days, the two barges mak- 
ing each four trips to Norfolk. No casualties happened to the cotton 
taken ofif. Ail was landed safely at Norfolk; ail of it entirely unim- 
paired in handling, except about a dozen baies used as fenders between 
the barges and ship during the process of lightering. One of the salving 
party injured himself during the service, and died of bis injuries. Capt. 
Coley and some others were severely injured. 

The opérations of the salvors were greatly favored, most of the time, 
by the weather, which was fine almost beyond précèdent for the season. 
But for this circumstanoe the enterprise could hardly hâve been so com- 
pletely successful as it was. There was one spell of bad weather which 
occurred on the afternoon and night of the 30th of January. The 
wreckers endeavored to avail themselves of the high sea that then came 
on to heave upon the several anchors which they had planted out to sea- 
ward, and to get the ship out of the bed of sand where she had lain. By 
force of the ship's engines aud the wind they succeeded in floating the 
ship, and in getting her well in motion, in towof the Merritt; but it was 
the judgment of both Capt. Coley and Nelson that if she went out on the 
breakers she would be in danger of pounding herself to pièces on the 
bottom before she could be got out to sea; and so, after floating her as 
described, on the night of the 30th, they determined to eut her loose 
from the tow, and let her drift to westward. When this was done, she 
went back for half a mile before grounding. When she did come aground , 
she was found to be within 200 fathoms of the inlet that bas been de- 
scribed as running in to the south of Cobb's island. 

This fortunate circumstance rendered it practicable to heave her over 
into this channel, which work was accomplished in a day or two. When 
once in the inlet, the ship floated at ease. There ail the cotton remain- 
ing in her holds were lightered off on a barge. Then the inlet which 
bas been described as running up northeastwardly from the first one to 
deep water was sounded and buoyed, after which the ship was towed 
through it to sea, and, by the aid of the two wrecking steamers and two 
of the tugs which had been chartered, was towed to Norfolk, where 
she arrived on the lOth of February, 17 days after the salvage service 
had been entered upon by the libelants. The enterprise had been com- 
pletely successiul, the ship and ail the cotton on her when taken in hand 
having been saved; neither ship nor cargo being in a more damaged 
condition than when the service was commeneed, on the 22d of January. 

Much the larger portion of the évidence taken in behalf of the respond- 
ent coDsists of objections and complaints against the salvors for imputed 
tardiness in conducting their opérations, from the alleged want of a 
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gœi^eit«*mber of barges than the two that were employed, and a greater 
nuïnbeiîof men. Thèse objections sôem to hâve beeri stimulated by a 
man bylthe name of Steele, and an agent of a amall portion of the un- 
derwritèrB, named Coe, who made an expédition to the place of opéra- 
tions, and W«re on board the Armatrong for one or two days. A great 
deal of the évidence of the libelants is taken up with réfutations of thèse 
complaints. The complaints were made by men confessedly inexperi- 
enced in; wrecking work, and especially so in the wrecking that is done 
on tbe Virginia and Carolina seaboard. The testimony of Capts. Coley 
and Nelsèny and several of their men, taken in reply to thèse complaints, 
seems t6 m« to show very plainly that they were made in ignorance of 
the wrecking art, and of the plan on which thèse wreckers operated, and 
of thèir reasons for the several measures which they took. But the 
voluminous testimony alluded to, whether taken on one side or the 
other, beComes practicallyimmaterial, in the lightof the complète suc- 
cess of the enterprise. A sufficient ànswer to ail complaints of the 
sort mentiorled is that the ship and the cotton were saved from ex- 
traordinary péril with extraordinary completeness. Finis coronat opus. 
Although a haj*mless, it is an ungracious, pastime to abuse the bridge 
that carriea one safely over trouble. I bave not thought it neces- 
saryj in epiitomizing the évidence taken in this case, to set out the 
imputatiéns of dilatoriness, insufficieney, incompetency, and blunder- 
ing màde by: Capt. McKenzie against what he calls those "brutal 
wreckers," or tbe testimony in Iheir own défense, given by a most worthy 
set of men, of undoubted iskill, which consti tu tes, in my opinion, a full 
vindication of themselves. I pass, therefore, from the évidence in the 
case to thé questions whidh it présents for décision. 

The first question arising is whether the contract for salvage which 
was entered into between Capt. McKenzie and Capt. Coley before the 
salvage service began is to be enforced or ignoi"ed by the court. It is 
wellrsettled text-book law that the master of a vessel in distress may bind 
the owner by a salvage agreement in the absence of-the owner; that it is 
compétent for salvors, instead of leaving the amount of their rémunéra- 
tion to beidètermined by a, court, to agrée with the master of a vessel in 
distress torônder the required assistance for a spécifie sum; and that, if 
a salvage agreement be proved, the court will enforce it, unless it be 
clearly ineiquitalble; it being no answer to an agreement to say, on one 
hand, that it is too hard .upon the salvors, or, on the other, that the 
salvage services were attended by less difficulty than was anticipated. 
It is just'as wéîl settled, on the other hand, that a salvage contract may, 
as any other contract may, be set aside on the ground of duress, or fraud, 
or deceptioDy or gross exorbitancy, or other reason that may be pro- 
nounced sufficient by a court of justice. In this respect a contract of 
salvage stands on the same ground as ail other contracts entered into be- 
tween parties àui juris, and therefore it is not because the contract now 
under considération is a contract of salvage that it can be disregarded by 
the court. I will set out the contract in full. The évidence shows that 
it was signed on a printed form, and that the blanks in the form used 
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were filled up by Capt. McKenzie himself, in hia own handwriting, ex- 
cept the signatures. I will italicize the words and phrases written by 
Capt. McKenzie: 

"Application is hereby made for salvage assistance to the British steamer 
Sir William Armstrong, of Newcastle, whereof John McKenzie is master, 
whicb vessel, having on board a cargo consisting of 5,569 baies of ootton, 
shipped at JVew Orléans, bouncl to Havre, now stranded off CobVs islund, 
which application is accepted by I. .T. Merritt as salvor; it being understood 
that said I. J. Merritt shall bave the requisite possession and control o£ tliè 
property, and be enlitled to the reasonable use of the material belonging to 
the vessel, and to the aid of the crew. It is also understood and agreed that 
I. J. Merritt is to render the service on the following terms, and be entitled 
to the following compensation: First, that said I. J. Merritt, with proper 
dispatch, and at hia own expense, is to send assistance to and endeavor to 
aave said property, and deliver same, Norfolk, Va.; second, that I. J. Mer- 
ritt shall be paid .25% on ail dry cotton saved, 40% on ail wet cotton saved, 
20% on value of the steamer when saoed, at appraised value; third, that the 
compensation, if not agreed upon as above, shall be such as is juatin the 
premises. Dated January 21st, 189^. 

"Yess^X, \iy John McKenzie. 

"Cargo, by John McKenzie. 

" Wm. Coley, S>-à\yov. 

"Robert Thompson, Ist Engr. 

"Thomas S. Knill, Ist Mate." 

Counsel for respondent object to this contract on the ground that, by 
the rates stipulated to be paid, discrimination is made against the cargo 
in favor of the ship. I do not think such discrimination is shown. The 
ship's net tonnage was 1,386. It so happened that the cotton saved, ail 
told, constituted in weight about the same avoirdupois, or some 1,300 
tons. This quantity was to be handled in upwards of 5,000 parcels, 
(baies,) of 489 pounds each, each parcel needing to be handled three 
times, and was actually so handled; whereas the ship herself would be 
handled in solido, a single handling taking her into Norfolk, In towing 
the cotton to Norfolk, 100 miles were covered each trip. Certainly, if 
the single opération l3e worth 20 per cent, of the value of the large ob- 
ject saved in bulk, it does not seem exorbitant to hâve stipulated that 
25 per cent, should be paid for saving 6,300 parcels, each requiring to 
be handled at least three times. The discrimination, on ordinary prin- 
ciples of business, would seem to be in favor of the cargo and against 
the ship, rather than otherwise. I think the objection of discrimination 
is refuted by the patent facts of the case, and is wholly untenable. No 
évidence was adduced to show that there was intentional discrimination. 

Another objection to the contract is madeby Capt. McKenzie himself. 
In substance, it is that when the contract was signed it was agreed by 
Capt. Coley that it was not to be really a contract, but that the terms of 
his compensation should be settled by the National Board of Under- 
writers; that the contract was to be regarded as only a matter of form. 
This is an attempt by Capt. McKenzie, not only to vary a written con- 
tract by évidence aliunde, which the courts very rarely permit to be done, 
but it is a self-stultifying objection. That he regarded the writing to be 
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a bindàng contract for some time after it was made is shown by a letter 
written by him to the Merritts on the 29th of January, a week after the 
date of the contract, complaining of delay on their part in "carrying 
ont your contract." Three days after the date of the contract he tele- 
graphed to his owners in England, informing them that he had made the 
contract, and desoribing its terms; and no objection to it has corne 
from them. Nor is there any évidence that during the whole period of 
17 days wheh the work of salving his ship and her cargo was going on, 
he made aiïy objection to the contract, or gave any intimation or indica- 
tion of his understanding that the contract was a mère matter of form. 
Capt. Coleyi in his testimony, dénies that anything was agreed npon or 
said to that effeot, and it is not compatible with the good sensé of the 
parties to the îGontract, as men of business, to suppose that the transac- 
tion was'sUch à ttaatter ôf child's play as Capt. McKenzie prétends that 
it was. îf a sbleinn contract, made under the most serious circum- 
stances, ,liij;e theohe under, considération, could be repudiated at pléàs- 
ure by oiie of the parties to it, on such a ground $i that insisted upon 
hère, no contract could be rêlied upon as binding, and ail the law of 
contràctSj àffecting so largely the affairs of mankind as that law does, 
would bave te 'be treated as an idle jargon. Moreover, such an objec- 
tion as that iflade by Capt. McKenzie hère, after he hasreceived the full 
benefit of a ftithful exécution of it on the part of the Merritts, involves 
a gross breach of faith on his part, and thé court. is not at liberty to en- 
tertain it. The objection, in order to hâve been relieved of this fatal 
taint, should hâve been made before the salvage service had materially 
progressed. It cornes too late now. The court cannot entertain such 
an objection to the contract. 

It is not pretend«d, and no évidence is produced to show, that the mas- 
ter was Under duress in entering into this contract. From the first mo- 
ment of his seeing Capt. Goley it was understood that the latter would 
enter upon the work of saving ship and cargo, whatever the terms might 
be. There'waa no threat of refusing to imdertake the work unless the 
terms demanded were conceded. The contract was made in the con- 
fidence that the salvage enterprise would go on as of course, whether a 
ooutract was signed or not. By Capt. McKenzie's own testimony it ap- 
pears that Capt. Coley agreed to recel ve a less percentage for the service 
than he originally demanded. It is also proved that Capt. Coley was 
unwilling to negotiate with Capt. McKenzie alone. but requested the 
présence of the chief mate and the chief engineer, as advisérs of the 
master. The évidence also shows that ail three of thèse officers of the 
ship expressed satisfaction with the compensation provided for by the 
contract as just and fair. In short, few cases bave been reported in 
which a ship's master was so free from ail duress as was Capt. McKenzie 
on the occasion under considération. The contract seems to me to hâve 
been reasonable, fair, and just, receivingthe free, full, andeager consent 
of the master of the ship. I will sign a decree allowing salvage com- 
pensation at the rates settled by the contract. The value of the cotton 
inust be taken according to the estimate of Mr. Overton. The value of 



THE ENOS B. PHILLIPS. 153 

the ship must be taken at $60,000. I approve of Mr. Stratton's method 
of arriving at this valuation, and dîsapprove of the method employed by 
Mr. Sanford, but will reduce the former's estimate, in déférence lo con- 
flicting opinions. 



THE ENOS B. PHILIJPS. ' 
UOHTBNFELS et al. y. THE ENOS B. PHILLIPS. 
(District Court, D. New Jersey. December 12, 1892.) 

1. TbNDBR— SUPPICIBNCY— COSTS. 

A libelant is entltled to disregard a tender of tho amoiint clalmed, 'With 
Interest, madc after tlie fillng of Jhe Ubel and the issulng of the monltion, 
as a tender should cover accrued costs. 

8. Maritime Libns— Advancbs— Ôbject— Weight op Etidbnob. 

A libel by a flrm of ship chtuidlers at a New Jersey port for advances 
of .?iôO to the master of the Phillips, a foreign vessel lylng at a docli at 
New York, alleged that the master, when purchasing supplies for hls vessel 
from libelants, applled for the advances in order to free the vessel from 
liens for seamen's wagcs, and that libelants made the advances wthout 
asking security. On the part of the libelee the master of the PhiUips 
stated that after purchasing supplies he suggested to the libelants that they 
purchase of him an interest in another vessel, the Dow, in order to seçure 
its custom and trade when in the port of New Yorlî, and that the $150 
paid to hlm by libelants was for a one slxty-fourth Interest in tiie Dow, 
and not to meet liens for seamen's wages against the Phillips. A captain 
subsequently in temporary command of the PhUlips stated that one of 
libelants expressly admitted in conversation with him that tlie firm had 
purchased a one sixty-fourth interest in the Dow; and the captain of the 
Dow stated that, when he afterwards arrived In New Yorii, he was 
talien to Ubelants' store, where he purchased supplies for the Dow, and 
thaï libelants said to hlm they expected him to purchase ail his suppUes 
from them, as they owned a one slxty-fourth interest in the Dow. Beld, 
that the hbel should be dismlssed, as the weight of évidence was against It. 

In Admiralty. Libel by Eobert Lichtenfels and John Lichtenfels 
against the schooner Enos B. Pbillips for supplies, and to recover for 
advances to meet seamen's wages. Libel sustained as to supplies, 
and dismissed as to the advances. 

Otto Grouse, for libelants. 
William S. Maddox, for claimants. 

GEEEN, District Judge. Eobert Lichtenfels and John Lichtenfels, 
trading as Lichtenfels Bros., filed this libel against the scliooner Enos 
B. Phillips to recover the sum of $181.51, with interest, which debt 
was alleged to hâve been contracted under the following circumstan- 
ces: The libelants are ship chandlers in Hoboken, in this district, 
and as such, at the request of the captain of the Phillips, they fiu*- 
nished certain stores and supplies to the Phillips, amounting to the 
sum of $31.51. The claimants do not dispute that such stores were 
fumished as charged, that they were reasonably worth the price 
charged, and that they were f urnished upon the crédit of the vessel ; 
and to shield themselves they hâve paid into court the sum of |31.51, 
with. interest thereon, as a tender to the libelants, and thereupon in- 
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sistthat the libel shonld be dûsmissed so tas as that part of jthe olI^ia 
ia.èénoaitaeâ, and that th.e(Ubelants should Bot be permitt^ to recorer 
oœitB in respect tàeretoi. i3ut tbe law is otherwise. Tbat a tender 
shall be effectuai, and shall bar a recovery of interest and costs after 
suit bas been begun, it must be of such sum as will corer the claim 
admitted, with interest to the day of the tender, and such costs as 
haye accrued in the suit up to that tijne. The claimants in this case 
failed to include in théîir téndèr a siun suiBciént to cover the costs 
which had àteèhiéd, the teûder being made after the flling of the libel 
and the issuing of the=,monition. The libelants therefore are entitled 
to disregard the tender as such, and recover the amount of |31.51, 
yfi%)^ int^esib,, &nd such cpsts as may be taxed. 

ÏTb.© balanœ of the claiio, f 150, had its origjn in this manner, as the 
libelants allège: The Phillips was lying at a dock at 'New York in 
thè North river; that the master of said vessel> who was until that 
time aïi éi^tire strangér tô the libelantSj after making the purchase of 
the artiôl^ ihePiéinbefpré reïérred to, stated to them. In effect, that his 
vessel was in diffiqulty, a^^ àpplied to thém for ^ loan or an advance- 
ment off 150,; with whieh he declared he desired to pay ofE ând dis- 
charge certain claims ^hich were liens, as he alleged, then existing 
against his S3.îd vessel, jand tbe libelants, in pursuance of such request 
and application, without seeking or asking any sèôurity, advanced to 
the said master for the purpose aforesaid the said sum of |150 ; that 
in conséquence ôf such advancement they thereby became entitled to, 
and are no^r entitled to à lien upon said vessel for said |150, The 
alleged Uen which the iiiaslier, according to the statement of the libel- 
ants, most dmired to cancd and pay with this money, arose op. the de- 
fault of pâyinent of the seamen's wages then overdue. If in fact the 
advancement of this $150 was made by the libelants for the purpose 
of freeing the vessel, which was a foreign vessel, in a foreign port, 
from liens for seamen's wages, undoubtedly they would be entitled 
to hâve thè bén^t of suoh lien, in order to recovw their advancement. 
But this statfeliïcnt is stoutly contradiûted by tbe master of the Phil- 
lips, and the weight of the évidence, it seems to me, supports his story, 
which is a very différent one. His statement is that he, after he pur- 
chased the articles for which the claim of |31.51 is made, suggested 
to the libelants, in a conversation which he had with them, to pur- 
chase a one sixty-fourth interest in à vessel of which he was part 
owner, caUed "The Dow," for the purpose of obtaining its custom and 
trade, and upw; the earpress understanding and condition that when- 
ever the Dow was in the port of New York she would purchase ail 
hernece&sary supplies from the libelants; that for this purpose, and 
upon this undOTStandingi the libelants did pay |150 for a one sixty- 
fourth interest in that vessel, and that the f 150 now claimed by libel- 
ants is th.e S»j.in paid for ; said one sixty-fourth interest. This state- 
ment is OQTOoborated, tQ a certain e^çtent at least, by the captain of 
the Dow, who afterwards arrived inithe port of New York, was taken 
to the libelants' store, and introduced as such master, and there made 
certain purchastes, amounting to |99, for the beneflt of the Dow; and 
whUe theçe, in a conversation which he had with one of the libelants, 
it was stated that they (the libelan^), expected the master of the Dow 
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hereafter to purchase ail liis supplies of them, because tliey owûed one 
sixty-fourth intérêt in tliat vessel. This vessel was unfortunately 
wrecked on its next voyage, and became a total loss. It can hardly 
be supposed that the master of tbe Dow, a totally disinterested wit- 
ness, would deliberately niake such a statement, under oatli, so defi- 
nite and particular in ail its parts, if it were f aise. No motive can be 
assigned for such. gross perjury on his part as this would be, if the 
statement were whoUy untrue; and yet, if true, it goes very far to cor- 
roborate the statement of the master of the Phillips. Besides this, 
the master of the Phillips is corroborated by another witness, Capt. 
Brown, who was temporarily in command of the Phillips, and who, 
while so in command, as he testifles, had a conversation with one of 
the libelants, in which it was expressly admitted by the libelants, or 
one of them, that there had been a purchase of the one sixty-fourth 
part interest in the Dow by them. The improbability of the sta,te- 
ment of the libelants that they advanced |150 without security to a 
comparative stranger, a master of a vessel then lying at New York in 
another district, to pay ofl alleged liens, without in any wise protect- 
ing themselves, seems to me to be very much greater than the state- 
ment made by the master of the Phillips touching this sale of the in- 
terest in the Dow, corroborated, as it is, to a certain extent, by the 
two other witnesses. Possibly liiere may be some explanation which 
would harmonize thèse statements so contradictory of each other. 
I hâve been unable, however, to flnd it, and I am compelled by the 
weight of the évidence to hold that the libelants hâve failed to sus- 
tain their claim of $150 as a proper lien against the Phillips, and it is 
therefore disallowed. Let there be the usual decree. 
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THE CIAMPA EMILIA v. SOMERS et al. 

(Circuit Court of Appeals, Tliird Circait. December 1, 189%) 

Collision— Tuas and Tows— Vessels at Anchok. 

A dredge anchored in the Delaware river, on a clear niglit, with lighta prop- 
erly burning, was struck by a sliip in tow of a tug on a liawser. Eeld, on tbe 
weight of the évidence, that the collision was not due, as alleged, to a stid- 
den change of course by the tug from the east to the west side of the dredge, 
but was caused solely by the fault of the ship in failing to follow the tug's 
course, which, from a point more than a mile away, was directed and stead- 
ily maintained to the westward of the dredge. 46 Ped. Rep. 866, followed. 

In Admiralty. Libel by Frank O. Somers, owner of the steam 
dredge Arizona, against the ship Ciampa Emilia, (Fraoïcisco S. 
Ciampa, claimant,) for damages for a collision. The dredge was 
struck by the ship while the latter was in tow of the tug F. W. Vos- 
burgh on a hawser. In answer to a pétition by the claimant, the 
owners of the tug appeared as défendants, and the contest was be- 
tween the two as to which was in fault. The owner of the ship 
libeled the tug in the district court -for the eastem district of New 
York to recover damages sustained by the ship in the same collision, 
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and the tùg was there héld liable, (41 Fed. Eep. 57,) which décision 
wal afflrmèd on appeal to the circuit court of appeals for tlie second 
circliit. See 1 U. S. App. 143, 1 G. 0. A. 508, 50 Fed. Kep. 239. In 
the présent case, h'owever, the district court found that the ship alone 
was in f ault, in that she failed to follow the course of the tug. 46 
Fed. Eep. 866. Afflrmèd. 

Charles 0. Burlingham, (Wing, Shoudy & Putnam, on the brief,) 
for appelîant. 

Josiah A. Hyland, (Hyland & Zabriskie, on the brief,) for re- 
spondents, appellees. 

Henry É. Edmunds, for Frank G. Somers, libelant, appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

ACHESOiN, Gircuit Judge. Tliis suit was brought by the owner of 
the steam dredge Arizona against the ship Ciampa Emilia to recover 
damages sustained by the dredge by reason ôf having been run afoul 
of and into by the said ship on the night of November 2, 1888, be- 
bween the hours of 9 and 10 o'clock. The place of collision was 
Mifdin bar, in the DelaWare river, a few miles below Philadelphia. 
The Arizona^ with propeir lights set and burning, was anchored 
about mid-chàûnel, with head upstream. The width of the dredge 
was 34 feet, ' On eithei" side tiiere was a clear water space at 
least 250 feet wide, in Which deeply laden ressels could safely navi- 
gate. At the ttme of thé collision the ship was in tow of the steam 
tug F. W. Vosbitfgh, on a hawser about 250 feet long, bound for 
Philadelphia. The tide was flood, the night was clear, and lights 
were easily visible. The dredge was struck on the lower easterly 
corner by the bow of the ship. The libel charged that the collision 
was caused solely by thè fault of the ship, and the incompetency, 
négligence, and careless management of those aboard of and in 
charge ot h&r, who ha,d abundant and timely warning of the prés- 
ence of*thë dredge, and could and should hâve avoided her. The 
owner of the ship Ciampa Emilia petitioned the court to bring in 
the owners of the tug Vosburgh as codefendants, alleging that the 
collision was caused by reason of the fault of those in charge of and 
navigating the tug; and subsequently the owners of the tug appeared 
in the cause, and flled an answer. 

The question of fact involved in this appeal is well presented in 
the following quotations from the said pétition of the owner of the 
Ciampa Emilia and the answer of the owners of the tug. The péti- 
tion allèges: 

"Those on board of the ship flrst sighted the lights of the vessel, which proved 
to be the steam dredge Arizona, a little on the ship's port bow, distant upward of 
aiDiile. There was ample room for the tug to pass the dredge on either side. 
She dii-ected her course so ias to pass to the eastward of the Arizona and another 
dredge anchored just above the Arizona, and would bave towed the ship by the 
dredges in safety had she kept the course which she was then on. Instead of do- 
ing so, the Vosburgh, when very near the dredge Arizona, toolj a ranls: sheer to 
port, and undertook to passto the westward of the dredge. The ship Instantly 
put her wheel hard astai-board, and werit ofl to port several points. She was. 
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however, so close to the dredge at the time that she fetched np on one of tbe 
lines by which the dredge was anchored. This stopped her swing to port, and 
made her swing a little to starboard, The tug was then to the westward of the 
dredge, and the towing line ran across the dredge's deck. The tug kept on, and 
brought the ship into violent collision with the dredge, the ship striking the lower 
easterly corner of the dredge with the blu£E of her port bow. " 

The answer avers: 

"That before said tugreached said dredge, and at a distance of about two miles 
away, thepilot in charge of said tugsighted the lights of said dredge, and thereupon 
shaped his course to go to the westward of said dredge, on which side there was 
Bufflcient and ample room for said tug to pass by said dredge with said ship in 
tow with safety; that when said tug Vosburgh had shaped her course to pass to 
the westward of said dredge she was fuUy one mile below and to tbe southward 
of said dredge; that therefrom said tug proceeded on such course without dévia- 
tion, and arrived opposite said dredge, and to the westward thereof about sixty 
or seventy yards; that when said tug had arrived about opposite said dredge, and 
oflf about sixty or seventy yards to the westward of said dredge, and on a course 
to pass clear of said dredge with her said tow, the said ship Ciampa Emilia took a 
sudden and rank sheer to the eastward, and took a course which brought the port 
bow of said ship into collision with the lower east corner of said dredge; and that 
by reason of said sheer said hawser between the tug Vosburgh and said ship was 
parted before said collision. " 

The leamed district judge lu the court below found the facts to 
be substantially as alleged in the above-quoted paragraph from the 
answer of the owners of the Vosburgh, and that the tug was blame- 
less; that the collision could not hâve occurred had the Ciampa 
EmUia been properly steered to follow the tug; but that she was not 
so steered; and that when the tug had reached a position opposite 
to and about 150 feet westwardly from the dredge, the ship, by rea- 
son of her; doparture from the course of the tug, and wholly by the 
fault and négligence of those on board of her and engaged ia her 
navigation, was brought into collision with the dredge. 

We havé examined the proofs with great eare, and the more so 
because in the case of Ciampa v. The F. W. Vosburgh, 41 Fed. Rep. 
57, a suit in the district court of the United Sates for the ©astern 
district of New York, growin^ out of this collision, négligence on 
the part of the Vosburgh was found, and there was a decree 
against the tug, and that decree has been afQrmed by the cir- 
cuit court of appeals for the second circuit. The F. W. Vosburgh, 1 
U. S. App. 143, 1 0. C. A. 508, 50 Fed. Eep. 239. 

We hère meet that conflict of statement between those who were on 
board the ship Ciampa Emilia and those who were in charge of the 
tug Vosburgh which is so common in this class of cases. Thèse two 
sets of witnesses respectively speak with equal positiveness in f avor of 
their own vessel. But there are some collatéral circumstamces, which, 
we think, greatly break the force of the testimony of those who were 
on the ship. In the first place, none of those witnesses, save the 
lookout, was in a favorable position to see objects ahead, or to note 
accurately the movements of the Vosburgh, Then, if the lookout saw 
the dredge, he did not report its présence, and, in fact, the man at the 
wheel was in utter ignorance that any dredge was there untU after 
the collision. Again, the master of the ship was altogether ignorant 
with respect to the navigation of the Delaware river, and so were ail 
his crew. It is, too, disdosed that none of them understood the 
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ttsiïîtl;sî#ii^8 (Jf ^éam vessels "wîtêri meeting ftà^J^aâsiïig. Further' 
moi^, Y^lï^M^^fWn^efoJ'^ tlie copiisipn, brdérs 1^6 liïte, wlieelsittàii wére 
volunteered byuoiie Eizzarotiij .who had cwiie aljoàrd th.* ship to 
deliver léttei?8 aijd solicit business. Fizzarotti's spontaneous inter- 
férence with the navigation df tliè sMp, and his declared feàsons fôr 
so doing, are so signiflcant that we quote from his eross-examination: 

"Qnttstïoii; '^ôu^'stated tfaat ydîl gtive some ordérs tO'tbe *hèelsmaii, did yon? 
ABSwër. Yës; tqlq him tô look out for the Bteamboat. I said, ' She is going to 
change lier teourse.' Aîter Ms Big^nal, I sàid, ' Watch 6i»t, and follow him.' Q. 
How did you'cttilie to 'do that? A. Why, because thff captain of the ship -r- 
These ^eOplô dôtî't kiioW thé signala of the steamboats. 'Thôydon't know them, 
and they apù** spéak Englishi. T?hat is the reason Itol^ihim. There was no 
pilot aboard, or ànybody eise. t6 tell him. Q. Youioldf him because you saw 
they weire net dttîng what théyoaght to do; is that It? • A. Tes, sir. By the 
Court: Q. Whàt dîd you sày theii? A. To follow the steamboat. Q. What an- 
swer did yotf i^Ve to this quèstioflî A. He asked me the qoestion, if I thought it 
was besltodo%Bitthey done; ahdl toldhim, ' Yes.' Ttoeie was no pilot aboard. 
That is the i^lùèrstiôniiB asked Of me. By Mr. Hyland: Q. You saw that they didn't 
ùnderstànd-tteë Signais? A. Y^iî'Sir. ' Q. And you saw'that theship was net fol- 
lowing thé'tagi ftiid then yoù téld ïBetti to put their wheelto starboardî A. So 
as to follow the tug. Q. Because they were net doing itî A. That is what I 
mean ta say.^tq give the instructions for them to steer after the tug. " 

True, on his re-examination, Fizzarotti says tJiat when he spoke to 
the man at fixe wheel the ship was f ollowing the tug, but it is liard to 
beliere thaiihèinterfered unless there Waa somè utgent occasion for 
his so doing. 

Tuming ûôw to the Vosburgh, we find that there were on board 
of her twb expérienced pilots, who were perfectly familiar with the 
Dêlaware riveir, and accustomed to navigate it,"namely. Long, who 
was engagea for this trip, and Cabill, who was aleo the master and a 
part owner of the tug; They were both in the pilot house when the 
collision occurred, and had been there some considérable time be- 
fôre. They had previous knowledge that the dredge was at SEMn 
bar, and they sighted heP lights when two miles" away. Their nar- 
ratives are clear and circumstàntiaL They both state that at a point 
not less than one mile below the Arizona the course of the Vos- 
burgh was^haped to pass to the westward of the dredge, and was not 
thereafter èhangéd or varied; that, pursuing that course, the tug 
was in the act of passing from 150 to 200 feet to the westward of 
the dredge, and was about abreast thereof, when the ship Ciampa 
Emilia suddenly sheered off to the eastwar»^ gotug the whole length 
of the hawser, and striking with her bow the stern of the dredge 
at the stai-board corner. Hiere was a third witness of the collision 
on the tug, nâmely, John A. Martin, a licensed harbor pUot, who on 
this occasion was acting In the capacity of a deck hand on the Vos- 
burgh. He was on the deck of the tug when the collision happened. 
His testimdny f liUy conflrms ;that of Long and Gahill. That thèse 
three eyewitnesses of the disaster could be mistaken is incredible, 
and, if their âccount of the matter is rejected, it must be on the 
ground that they hâve -«yîllfully falsifled; and, indeed, the latter is 
the argument hère pressed upon us. 

In dealing with the appeUant's theory that. the catastrophe was 
brought about from the attempt of the tug to pass from the east to 
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the west of the dredge when so near that the ^hip fpllowing the tug 
fetched up upon one qf the Unes by wMch the dredge was anchored, 
there naturally arises the question, why shpuld the pilota on the 
Vosburgh hayç made such a moveiaent ? The allégation involves a 
great improb^bility. No reason for a sudden change in the course 
of the ti*g from the eastward to the westward ©f the dredge appears, 
and nqne is even snggested. On t^e other hand, there is good 
ground fpr the hypothesis that the wheelsman on the ship mistook 
aie light^ (On the dredge for those of the Vosburgh. 

But tjiere Is much positive évidence favorable to the Vosburgh, 
which çonies from disinterested persons, whereas the ship's side of 
the ça^e rests exclusively upon the testimony of those who were 
aboarci, of her. 

Firsi the steamboat Canonicus was descending the river, and, 
when abpwt opposite the dredge, ajid from 200 to 300 feet to the 
eastward itii,ereoî, interchanged signais with the Vosburgh, then 
about plie mile below. The Canonicus blew twp whistles, which 
were prbni^ptly ans-vvei-edlby the Vosburgh. The captain and pilot of 
the Çanoniieùs both testify that upon the giving of the signais the 
red light pf the Vosburgh was immediately shut out; that the vessels 
met and jpàssed each other a quarter of a mile or more below the 
dredge; thiat the Vosburgh was then on their starboard side, distant 
about 500 feet, and Was on a course which wotild take her to the 
westward of the dredge; and each of thèse witnesses states that after 
the beats thus passed he looked back, and saw that the tug kept on 
her course to the westward of the dredge. 

Again, the tugboat M. W. Hunt had taken Fizzarotti down to 
meet the Ciampa Emilia, and after he boarded her the Hunt accom- 
panied the ship upstream, keeping on her port side, but net attached. 
Dasey, the master, and Tees, the cook and deck hand of the Hunt, 
were in her pilot house. Their testimony throughout corroborâtes 
the witnesses who were on the Vosbiu-gh. Dasey and Tees were 
eyewitnesSes of the collision, and their account of the occurrence tal- 
lies with that of the Vosburgh's pilots. But it appears that soon 
after the collision an ex parte aflidavit in the interest of the ship 
was procured from Dasey, in which it is stated that the Vosburgh 
made a rank sheer to port. Being confronted with this alfldavit on 
his cross-examination, Dasey declared that he was misunderstood in 
that particular by the person who took down his statement, and 
there the matter was allowed to rest. Now, undoubtedly, this affi- 
davit tends to discrédit Dasey, and his testimony is to be most 
carefully scrutinized and cautiously received. Nevertheless, under 
ail the circumstances, and in view of the other indépendant évidence, 
we are not prepared to say that it is not to be taken into considéra- 
tion at ail. So far as we can see, the man has no interest whatever 
in this controversy. But, at any rate, this affldavit does not affect 
Tees, and we are not able to discover in the undlsputed facts anything 
tendlng to discrédit him. 

But this record contaius the testimony of two other persons who 
saw the collision from standpoints favorable to correct observation, 
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■aataéij, ^iMoàp,' tàe 4àtélinian on thfè dredge Arizona, and Hûd- 
soii, tteé %ë,tcïiïb.àto on tliè flîredge Baltic, -vivliick was à;i;«jb.btiéaW short 
diataiicé ïfcllàte'tlie ÀrtzQïia^ and a Uttle to the westwâïd^tetéoî, thè 
ëai^éte aidé ôt ïhe Baliao. fcein^ on a lihé with tli!0 >i/ësteto side of 
tlïë Ariisàfaâl. Immediatèly' béfoite tlie collision Sanilnbûs went aft 
pu hisfdrëdçe. He iSaya that the Vosburgh. waS "ffitëil ''^ofl abreast 
bf ùs, to'fflé-wéstward," àhd he hoticed that the ship -v^as fast àp- 
proâoMni^"tiié' dredge. Thereupon he hallooéd to those aboàrd of 
her, and wayed a lantem, to warn ofif the ship. Se 'says: "She 
was ôbmÎQg îïitd us; loôPflg as though she was golng to nin into us, 
which shé did." "I coiild see that she was cominCi heâd on." He 
States thàt the' ship struck the di'èdge with such forcé that she 
broke ail the lines by which the dredge was anchored except the 
starboard quarter Hhe, attd that she caught in that line "o/ïer she 
struck us," and that she so ôaught by reason of the dr^edge being 
turned around by the force of the collision. Hudson states that he 
first notiçéd the lights of the Vosburgh when he supposed her to be 
a mUe béiow the Aiizona, and that she then haided to tlie westward, 
showing both of her side lights, but afterwards she h^ided further 
to the weptisfard, and shut but from him her red light, bnd that "she 
kept to the westward of the dredge aU the time." When he- first saw 
the ship she was showing her red light, and moving eastward, while 
the Vosburgh was moYing westward; and he says: "The tugboat 
kept coi)i|ng to the w^ward, and she (the ship) to the eastward; 
and after a bit she hauïed up and showed both of her lights, and 
this time it, was right over the top of the dredge that I saw them." 
"The ship haijled up, and I could see the lights over the dredge; 
ànd into thé, dredge she corne. She weren't foUowing the tugboat at 
ail." It is, plain that the statements of thèse two watchmen are 
quite at vgjfiance with the allégations of the owner of the ship 
contained in his pétition. 

After the most patient study of the whole case, our conviction is 
that the pl^ax weight pf the évidence is with the Vosburgh. 

Therefore the decre© of the court below is affirmed. 
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PEOi^LE'S BANK OF GEEENyiLLK v. AETNA INS. OO. 
(Circuit Ctourt, D. Sputti Oarollna. December 7, 1892.) 

1. Rkmoval 01" Causes— Pétition — Timb of Filing — State Pkacticb— Plead- 

ING. 

Under Gode GivU Proc. S. O. §§ 164, 195, 405, and by raie 14 ol the state 
circuit court, a défendant must demur or answer a complaint wittdn 20 
dflys after the service thereof, unless such. tlme bas been extended by an 
order of court or Judge, or by an agreement of çlatntiff, reduced to the 
form of an order by consent entered, or by a wrlting signed by plaintifl or 
his attomey; and a pétition and bond for removal to a fédéral court are 
in time if flled within the time thus extended. 

2. Samk— Bond— SuFFiciBNCY. 

"ï^Tiere tàe bond flled with a pétition for the remoral of a cause to a 
fédéral court is executed by two responslble persons, and the condition 
thereof is complled with, the statute requiring that "a bond, wIth good and 
suflicit^nt surety," must be made and flled by the party desiring removal 
is substantially fulfllled, although such bond te not signed by the pârty 
seektng removal. 

At Law. Action by the People's Bank of Greenville, S. 0., against 
the Aetna Insurance Company, on a money demand. The cause 
was removed from thé state court of common pleas, and is now 
heard on motion to remand. Denied. 

G. G. Wells, for the motion. 
J. H. Heyward, opposed. 

SIMONTON, District Judge. This îs a motion to remand. The 
action began in the court of common pleas for Greenville county, 
S. 0., by summons and complaint, on a money demand. The sum- 
mons and complaint were served on the défendant on September 17, 
1892. On the 4th day of October, 1892, 18 days after service, the 
plaintifE's attomey agreed with the def endant's attomey, in writing, 
signed by them, to extend the time to answer until 23d of October. 
On the 20th of October the défendant entered a gênerai demurrer 
to the complaint, and ou the same day the pétition for removal, with 
bond, was flled in the state court. The motion to remand is upon 
the ground that the pétition for removal was not flled "before the 
défendant was required by the laws of the state, or the rule of the 
State court, to answer the complaint of the plalntiJÏ." 

The question, then, is, within what time is the défendant required 
by the laws of the state of South Oarolina, or by the rule of the 
state court, to answer a complaint? The answer to this question 
cannot be found in décisions of courts sitting in other states. The 
àct of congress prescribes but one rule, the laws of the state in 
Which the suit is brought, or the rule of the state court. We must 
flnd the solution of the question in the laws and the mie of the court 
of South Oarolina. We can flnd it nowhere else. 

The Code of Procédure of South Carolina (section 164) provides: 

"The only pleading on the part of the défendant is either a demurrer or an 
answer. It must be served within twenty days after the service of a copy 
of the complaint" 

v.63F.no.2— 11 
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This rule is not inflexible. Section 195 of the same Code provides: 

"Tbe coéït' iaéy llkewlse, In Ils diéérëtloa, or tapoid'CTiclt ternis as may be 
Just, allow a^x ansTï^er or reply to be. ma^e, or other act to be done, alter the 
tlme llmlted'by tu» Oode of Procedtiiféi'or, by an order* eùlftrge such time." 

S6, àlèo, Section 4Ï)S: ■ ' ' '• 

"The tlnie MtMn whldï aiqr'prdcëedliig bi an actiffltt Uuiat be had after Its 
commenœnieBt^oexcept the tlme withhi whioh an appeal must be taken, may 
be enlargëd'mïronïafflflavit i^iaiwlng groimds therefor by a judge of the court." 

Eeading tàéae sections as in pari materia together, it appears that, 
tinder t!le''Stà*6âte law of SôTïth Garolina, a défendant is required to 
answer or demur to the complaint 'vi^thin 20 dà^^s after service of a 
copy thereqf , npon hini,, jui^ças. iH^çtime has'Ttieéix enlarged by the 
court or a^ jnâge thereira. In this case there was no siich order of 
court' or ôî a judge théteof; but titiere is a written agreement: to 
enl^ge th^ , IJ^ôe, sij^éd! ]^jf tjie: àttorûèys of thé ■ plaintiff. Rule 14 
of the circuit court prOTiàéstliat^ , i ' 

"No private agreement or consent between the parties or their attomeys in 
respect to tiie prddièedlngs' Ma causé shâll be' bliidlny' unlèss the samè shall 
haveibeen feduCed tp the fopmi of aniQrder by conspn^ and entered, or unless 
tha.eyldencfjtheirçpf ^hî^l Be.in l^frijUng, sùbscrft^ by.fthe party against whom 
the same shall be'allegéd, or hls attbrn^ or, coùnseï.' 

It would seem from this rule that "the writing subscribed by the 
party against whoni the same shall be aUegèd; or his attorney or 
counsel," has the same force and effect as tt the agreement had 
"been reduced to the form of an order, by consent, and entered," 
and that it is a subâtitute titerôÊor. If, then, we inquire,"When 
must a paily défendant d^nur or answer toa complaint?" the an- 
swer must bfe,"Withint20 days after the service of a copy thereof 
upbn him, unlèss his time has been enlarged by an order of the court 
or of a judge thereof, or by an agreement of tiie plaintiff, reduced to 
the form of an order byiconsent entered, or by a writing, subscribed 
by the plàintiff or by Ms attorney or counsel." As is said by the 
suprême court in EaUroad Co. v. Daughtafy, 138 U. S. 298^ 11 Sup. 
et. Eep. 306j "the application to remove must be made when the plea 
is due," unaffected by àny inaction on the part of the plainttffi. And, 
if we intimre when tiie demutrer or answer in this case was due, we 
ônd that the parties, acting under the authority of the statute and 
rule of court in South Carolina, and pursuing one of the methods 
therein pointed out, hâve agreed that the demui^er or answer is not 
due untÛ the 22d 4ây of October^ 1892, two days after the date of the 
filihg of this pétition. 

The counsel for the défendant, resisting the motion to remand, 
présents an oflginal, and istriking point. Consteuing the statute as 
using the words in their technical sensé, he contendte that, in those 
tribunals in which the; déclaration issued, the time for removal is 
limited to the period within whiebj by the laWS or rule of court Qf 
the State, th© défendant must plead thereto, and that, in those states 
in which the complaint or pétition is used, the défendant has untll 
the time préscribéd within which he must file, not his defeiise or ob- 
jection or proceedings, but his answer; that is to say, he eau exi 
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haust his exceptions to tHe f onn of the complaint by, motions to 
make deflnite anâ certain, or by demurrer thereto; and nOt until he 
bas been required to answer, using this word to mean the technical 
answer, does the time within wMch he mnst pray remoTal begin. 
There would seem to bè mnch force in thé position. Were its dé- 
cision necessary to this case, it would be discussed, but we rest upon 
the ground flrst stated. , , 

Ai objection was raised at the heàring to tlie bond. It is not 
signed by the défendant, but it is executed by two responsible per- 
sons. The act of congress says that the party desiriag removal 
must, with his pétition, tb this end make and. file therewith a bond 
with good and sufflcient surety for his or their entering into the cir- 
cuit court; on the flrst day of its then next session, a copy of the 
record, etc. Strictissimi juris, if a party make a bond, it should be 
his bond. But the condition of this bond has already been complied 
with. It had ample surety. The statute is substantially complied 
witli. The motion to remand is refused. 



BUENHAM et al. v. FIRST NAT. BANK OF LEOTI. 
(Circuit Court of Appeals, Eighth Circuit November 14, X892.) 
Na 124. 
1. RbmotaIi oï Cattses— Citizens of Difpkkbnt Statkb— Stjbstittjtkd Pab- 

TIES. 

Wliere replevin is brought in a state court by a citizen of the state against 
the sherifl of a county therein to recover goods levled on by wi-lt of at- 
tachment, and the plaintifls in the attachment are substituted for the 
shertff as défendants, they, although citizens of another state, are not enti- 
tled to remove the action of replevin to a circuit court of the United 
States, as the original défendant had no such right 

3. SaMB— COMITT BBTWBBN FBDERAIi AND StATB CoTTRTS. 

Query, whether, on the ground of comity, a United States court should 
not refuse to take jurisdiction by removal of such action. 

8. Same— TiMK OF Application. 

Under Act Aug. 13, 1888, § 3, (25 St. p. -«SS.) reaulring the application tôt 
the removal of a cause from a state court on the ground of diverse citizen- 
shlp to be filed In the state court not later than the tlme within whlch, 
by the state statutes, the défendant Is required to plead, a pétition for 
such removal from a court of the state of Kansas, flled 75 days after the 
summons was made returpable, is too late; Gren. St. Kan. 1889, requlr- 
ing a déclaration to be answered. within 20 days from the day the sum- 
mons is made retumable. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action of replevin brought by the First National Bank of Leoti, 
Kan., in a district court of the state of Kansas, agatast William P. 
Brown, sheriff, for whom James K. Bumham, Thomas K Hanna, 
Albert Munger, Fred. 0. Stoepel, and Oscar L. Woodgate were sub- 
stituted as défendants. On pétition of the défendants so substituted 
the case was removed to the United States circuit court. Verdict 
and judgment for plaintiff. Défendants bring error. Beversed. 
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T. F, Garver atod T. L. Bond, for plaintiffs jn error. 
E. 0. IJttle, (Little & Hardesty, on the brief,) for défendant in 
eiTor. 

feef ore CALDWELL and SANBOEN, Circuit Judges, and SHIEAS, 
PiBtrict Judga 

SHIEAS, District Judge,;,Qn the 26th of NoTember, 1889, the 
First National Bank of te)tî, ^n., brought this action in replevin 
in the district court of Wichita çounty, Kan., against W. P. Brown, 
the shèriff of that county, for the recovery of a stock of goods previ- 
oùgly levied on by writ of attaphment, issued in a suit brought by 
to flfm of Biu-iiham, Ha,iuia, Munger & Co. against S. 0. Haines. 
The simunons issued and seryed in the replevin action was return- 
abie December 26th. On thç IQthof December the défendant Brown 
appeared, and flied a motion a^king the court to grant an order sub- 
stituting in liis stead as défendants in said action, James K. Burn- 
ham, Thomas K. Hanna, Albert H. Munger, Fred. 0. Stoepel, and 
Oscar L. Woodgate, partners in business under the fii'm name of 
Burnham, Hanna, Munger & Co., on the ground that he, the said 
Brown, had nç personal ij^terest il) the matter in controversy, be- 
ing interested ohly in his oflScîal câpacity as sherifl of said Wichita 
county, and. that the parties aboTie named were the plaintiffs in the 
suit wherein the writ of attaclmient had been issued upon which the 
goods in controversy had been seized. On the llth day of March, 
1890, this motioii for an order of substitution came up for hearing 
before the district court of Wichita county, and the motion was 
granted; lànÏÏ thereupon said Bùrïiham, Hanna, Munger, Stoepel, and 
Woodgate éntered their appearance in said case, and by order of the 
court were siibstituted as défendants therein in place of the original 
défendant, W. P. Erbwh. On the shme day, tï:) wlt, March 11, 1800, 
the parties thus substitutëd' as défendants filed a pétition for thé re- 
moval of lihe case into the United States circiiit court for the district 
of Kansas on the ground; of diverse citizenship, it being averred that 
the First National Bank was, when the action was brought, and con- 
tinued to'be, ai fcitizen of the state of Kansas, in that it was a corpora- 
tion created uiidèr the stathtés of the United States, and authorized 
to carry on business in said! state, and that the défendants Burnham, 
Hanna, Munger, and Woodgate were, when the suit was brought, and 
stiU are, citizenS of Missouri, and the défendant Stoepel was and is 
a citizen of Michigan, àiid that the amount involved was in excess of 
|2,000, exclusive of interest and costs. The state court granted an 
order of removal, and thereupon a transcript of the record was filed 
in the United States circuit court at Topeka, Kan., and subsequently 
a trial was had before the court and jury upon the merits, and a judg- 
ment was ordered and entered in f avor of the plaintiff below, to re- 
verse which the case bas been brought before this court upon writ of 
error, the errors assigned presenting questions arising upon the rul- 
ings of the court in the rejection or admission of évidence, and in di- 
recting the jury to return a verdict for the plaintiff below. It does 
not appear f rom the record that any question was made in the circuit 
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court as to the jurisdiction of tliat court over the case, nor has such. 
question been suggested by counsel in the submission of the case to 
this court, yet the facts stated by counsel in their briefs so plainly 
uidicated a lack of jurisdiction that we hâve been obliged, under 
the well-settled rule established by the suprême court, to look into 
the transcript, to see whether, under any view of the facts, the jm-is- 
diction of the circuit court could be sustained. 

It is said by the suprême court in EaUway Co. v. Swan, 111 U, S. 
379-383, 4 Sup. Ct. Rep. 510, that— 

"The mie, sprluging from the nature and Ihnits of the Judioial power of the 
United States, is inflexible and wlthout exception, which requires this court, 
of its own motion, to deny its own jurisdiction, and, in the exercise of its ap- 
pdlato power, that of ail other coiu^ of the United States, In ail cases where 
such .lurisdiction does not afflrmatively appear in the record on which, in the 
exercise of that power, it is called to act. On every writ of error or appeal 
the first and fundamental question is that of jurisdiction, first of this court, 
and then of the court from which the record cornes. This question the court 
Is boimd to ask and answer for Itself, even when not otherwise suggested, and 
without respect to the relation of the parties to it. • * * The reason of the 
rule and the necessity for its application are stronger and more obvious when, 
as in the présent case, the failure of the jurisdiction of the circuit court arises, 
not merely because the record omits the averments necessary to its existence, 
but because it recites facts which contradict it" 

What, then, does the record in this cause show on the question of 
the jurisdiction of the circuit court? 

We note, but do not consider nor détermine, the question whether, 
under the rule laid down in Buck v. Colbath, 3 Wall. 324, and other 
like cases, the circuit court should not hâve refused to entertatn juris- 
diction of this case on removal on the ground that, being an action in 
replevin, brought originally to retake from the officer of the state 
court property by him held under a writ of attachment issued from 
the state court, the comity existing between courts created by différ- 
ent sovereignties did not demand that the United States circuit court 
should refuse to take jurisdiction by removal of an action whicb 
it would not hâve entertained if brought in that court by original 
proceedings. 

Passing this question, and assuming, for the purposes of this case, 
that the form and object of the action did not create an insuperable 
barrler to the exercise of jurisdiction on part of the circuit court, 
the query is whether the record shows that it was a case removable 
by rp'^sîon of the diverse citizenship of the parties, which was the 
grounJ relied on in the pétition for removal. It is well settled that 
the diversity of citizenship between the litigants must exist at the 
time of the commencement of the action, as well as at the time when 
the application for removal is made. Gibson v. Bruce, 108 XJ. S. 561, 
2 Sup. Ct. Eep. 873; Akers v. Akers, 117 U. S. 197, 6 Sup. Ct. Rep. 
669; Stevens v. Nichols, 130 U. S. 230, 9 Sup. Ct. Eep. 518. The 
record of the case at bar shows that when this action was com- 
menced the parties plaintiff and défendant were citizens of the same 
state. Under the provisions of the act of August 13, 1888, national 
banks are deemed to be, for jurisdictional purposes, citizens of the 
state wherein they are located, and they no longer possess the righf 
of removal on the ground that they are fédéral corporations. Pétri 
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«i JSanki 14:2 XJ., S. 644, 12 Sup. Ot Bepi:325. Thè First National 
iBanàî.otiLeoti, th© plâintiff below, was therefore, when the action 
Wasitt^mmenced, a citizen of the state of Kansas, as j was also the 
d^endaàat, W. P. Brown, the shjra-iflf of WicMta county, in said state. 
Clearly, therefore, when the action was btought, it was a suit pend- 
ing hetween citizens of the same State, and, as the record then was, 
it could not be removed into the " ideral court In ihe pétition for 
remoTal it was averred that àtthe time the suit was commenced 
the individual members of the flrm of Burnham, Hanna, Munger & 
Co. were citizens of states other tlian Ka.nsas, and the right of re- 
moval seems to hare been rested on the theory that it was the citi- 
zenship of the substituted défendants that determtaed whether the 
cauàe was or not remoyable. 

; TInder the ruling of the suprême court in Pirie v. Tredt, 115 U. S. 
41, 5 Sup. et. Eep. 1034, 1161; Sloane v. Andersen, 117 U. S. 275, 
6 Sup. et Eep. 730; Phelps v. Oaks, 117 U. S. 236, 6 Sup. Ct. Eep. 
714; £|,nd Hedge Co. v. FuHer, 122 U. S. 535, 7 Sup. Ot Eep. 1265,— 
the sheriS, so long as he was a party to the action, could not be re- 
garded as a nominal party therein. He was, when the suit was 
brotight, the sole défendant, and was liable in the flrst instance to 
the plaintifl for ail damages and costs recoverable in the action in 
Casé it was adjudged that the right to the possessioil of the property 
belonged to the plaintifl below. His position was not that of a 
nominal party, but he was, in f act, the sole and actual défendant, 
and the action was one between citizens of the same state, and 
therefore, when the suit was brought, the condition of adverse citi- 
zenship necessary to «reate the right of removal did not exist The 
substitution of other parties for the original défendant did not 
change the character of the action In this particiilar. After the 
substitution had taken effect it was still true that when the action 
was commenced the parties thereto were citizens of the same state, 
and the essential élément of diversity of citizenship at the time of 
the institution of the suit was still lacking. It is weU settled that, 
as regards the right of removal, substituted parties hâve no other nor 
greater rights than the party in whose stead they are substituted. 
Thns, in Cable v. Ellis, llO U. S. 389-398, 4 Sup. Ct Eep. 85, it îs said: 

"He took his place by intervention in fhe suit, subject to ail tlie disabilitles 
ttot vested at the time On the party in whose stead he Is to act. If his appli- 
cation to hâve his rights in respect to the Improvetnents he bas put on the 
property acttled lu thls suit can be entertaiiied at aU, It will be only as an 
incident to the original controyersy, and whatever would bar a removal of 
suit before hè Intervened will bar hlm afterwards, even though by his inter- 
vention he may hâve raised a separate controversy." 

In Eailwày Co. t. Shirley, 111 U. S. 358-361, 4 Sup. Ct Eep 472, 
itissaid: 

"In Glbson v. Bruce, 108 U. S. 561, 2 Sup. Ct. Eep. 873, it was declded that 
under the act of March 3, 1875, (chapter 137,) a suit could not be removed on 
the ground of citizenship, unless the requlsite citizenship eXisted, both when 
the suit was begun and when the pétition for removal was filed; and in 
.Cable V. EUls, llO U. S. 389, 4 Sup. Ot. Rep. 85, that a substituted party comes 
into a suit subject to ail the disabilitles of hlm whose place he takes, so far 
as the right of removal is concemed." 
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Under the doctrine of theee cases, parties who corne into the case 
as substitutes for one or the other of tlie original paorties thereto 
cannot exercise the right of remoTal if such right dld not exist in 
favor of iiie party in wàose stead they are substituted; and, as the 
record clearly shows that the original défendant in this action never 
possessed the right of removal, it follows that the présent défend- 
ants, as substitutes taking his place, did not hâve the right to remove 
the case. 

Furthermore it is equally well settled that if a right of removal has 
once existed, but has been tenninated by lapse of time, or by a faii- 
ure to exercise the right within the time iimited by the statute, it can- 
not be availed of by one who causes himself to be associated with or 
substituted for the défendant, against whom the bar of time has taken 
effect. Eailway Co. v. SMrley, lit U. S. 358, 4 Sup. Ct. Eep. 472; 
Fletcher v. Hamlet, 116 TJ. S. 408, 6 Sup, Ct. Eep. 426. By the pro- 
visions of section 3 of the act of August 13, 1888, it is required tiiat 
the application for the removal of a cause on the ground of diverse 
citizenship must be flled in the state court not later than the time 
when, under the statutes of the state or the rules of the court, the 
défendant is required to answer or plead to the déclaration. By sec- 
tion 4188 of the General Statutes of Kansas, compUed in 1889, and 
in force when this action was brought, the défendant in this action 
was required to answer the déclaration within 20 days from the 
day when the summons was made returnable, which was on the 26th 
of December, 1889, and therefore the time within which a pétition 
for the removal of the cause could be properly ffled would terminate 
in 20 days from that date, whereas in fact it was not flled until 
March 11, 1890. The application was, therefore, not within the 
time Iimited by the statute, and for that reason the case was not one 
of which the United States circuit court could rightfully take juris- 
diction. Eailroad Oo. v. Daughtry, 138 U. S. 298, 11 Sup. Ct. Eep, 
306. 

As it thus clearly appears on the face of this record that the circuit 
court did not hâve jurisdiction of this case, we are precluded from 
considering the questions discussed in the briefs of connsel, and must 
reverse the judgment of the circuit cotu-t for want of jurisdiction; 
thus holding for naught ail that was done in that court, — ^a resuit 
which should impress upon the trial courts, as well as upon counsel 
interested in cases sought to be brought therein, either originally or 
by removal, the need that exista for ascertaining in every case that 
jurisdiction in fact exists, and is made to appear afflrmatively on 
the record, before the litigants are subjected to the delay and ex- 
pense caused by a trial on the merits, f oUowed by a reversai of the 
judgment for want of jurisdiction. The judgment is therefore re- 
versed, and the circuit court is directed to remand the case to the 
state court for want of jurisdiction; the plaLutiffs in KTor to pay the 
costs in the circuit court and in this coiu-t 
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MAIiSHetol. T. ATLANTA d^F. R, CO. et aï. 
(Circuit Court, N.D. Geargia. October 19, 1892.) 

REWbfAL 0* CaUSKS— SÉt»ABABLB CONTBOVKRST. 

Inà'sùit hioiight lit' a State court by a citizen of the state agalnst a 
raliroad- eompâny,; also à citizen of the state, setting up certain claims and 
liens, a.trvwt^, representtag thaï bondhalders, waa made a party défendant, 

, i^Rlagj^ Citizen of anotlier state, the trustée removed the cause on the 
' grouhd of a âeparate cbntroversy bétween it and plalntlflC. Beld that, aa 
any judgment determinlng the rights and fixing the prlorlty of liens of plain- 
tiiï and the trustée would of necesslty be against the tailroad company, 
ther^ was no separate controversy between the former two to justlfy a 
removalunder the act of 188S, S 2, cL.S. Ayres v. Wiswâll, 5 Sup. Ct. Bep. 
90, 112 U, S. 187; Safè Deposit Co. v. Hitntington, 6 Sup. Ct. Rep. 733, 117 
U. S. 280; Young v. Parker'a Adm'r, 10 Sup. CtBep. 75, 132 U. S. 267; 

i Sharod t. Tucker, 12 Sup. Ct. Eep. 720, 144 U. S. 533; and In re San An- 
tonio & A- P. By. Co., 44 Fed. Eep. 145,— followed. 

In Equity. Suit in the state court by E. W. Marsh and others 
àgàinst thé Atlanta & Plorida Kàproad Company. The Central 
Trust CciÉiipany of New York was, by order of the court, made a party 
défendant, and thereupon removèd the cause to this court, on the 
ground of à separable controversy. Heard on motion to remand. 
Ôranted. 

Payne & Tye, for complainant. 

C. Z. BlaJlock, for défendant Atlanta & F. E. Co. 

H. B. Tompkins, for défendant Central Trust Co. of New York. 

NEWMAN, District Judga 1. This is a motion to remand. The 
qase is removed to th,^s court by the Central Trust Company of New 
York, on the ground that there is a separable controversy between 
it and other parties to the suit. The pétition for removal, which 
was filed in tiie state coiu-t, sets out: 

"Petltloner bas a sep§,rahle controversy with each of the complainants In 
sald suit distinct from the other; and petitloner further shows that It also haa 
a matter ^n dispute with the said Atlanta & Florida Eailroad Gomp.any, a 
pàrty défendant in sald cause, which is separaWe and distinct from any ques- 
tion of dispute that petitloner may haVe with the parties who are nominally 
complainants In sald cause." 

On the argument of the oase, however, the separable controversy 
insisted lïpon is betwéén E. W. Marsh, who is a party complainant, 
and the Central Trust Company of New Yorli, made, by order of the 
state court, party défendant. 

In the midst of othér business, the court has not had opportunity 
to prépare any elaborate opinion, expressive of the views entertained 
on the question subihitted. On the authority, however, of Ayres v. 
WiswaU, 112 U. S. 187, 5 Sup. Ct. Eep. 90; Safe Deposit Co. v. Hun- 
tington, 117 U. S. 280, 6 Sup. Ct Rep. 733; Young v. Parker's Adm'r, 
132 U. S. 267, 10 Sup. Ct Eep. 75; Sharon v. Tucker, 144 U. S. 533, 
12 Sup. Ct Eep. 720; and In re San Antonio & A. P. Ey. Co., 44 Fed. 
Eep. 145, — the court must détermine that no separable controversy 
exista in this case, such as would justify removal under the third 
clause of section 2 of the act of August, 1888. 
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The removal cases in 100 U. S. 457, and Foster t. Kailway Co., 
47 Ped. Eep. 379, corne nearer to authority for défendant than any 
of the cases cited and relied on by counsel for tlie Central Trust Com- 
pany, but in my judgment those cases are clearly distinguishable 
from tliis case. I am wliolly unable to see how any controversy 
that may exist between the Central Trust Company and E. W; 
Marsli, either as to his claim by note against tlie Eailroad Company 
as to the tax fl. fa. assigned to him, or otherwise, and the Central 
Trust Company, representing the bondholders, can be determined 
without the présence of the railroad company. Any judgment flxing 
and determining the rights of either Marsh or the trust company 
must involve the railroad company as a party, for in either case the 
indgment fixing the liabUity and priority of lien must be against it. 
The case, in my judgment, is controlled absolutely by the authorities 
flrst cited, and against the trust company on tiie question of sep- 
arability. 

2. It is unnecessary, in this vievs^ of the case, to détermine whether 
or not the pétition of removal is filed in time. If this were not true^ 
a question of proper practice under the state law, not yet settled by 
the suprême court of the state, v^ould arise. No opinion is expressed, 
therefore, as to whether the cause was removed in time, as it mast 
be remanded to the sta,te court, on the ground that no separable con- 
troversy is shown such as would justify its removaL 

An order remanding the case will be entered. 



BADAKACCO v. CERF et al. 
(Circuit Court of Appeals, EIghth Circuit. November 14, 1892.) 

No. 142. 

1. Fedbeal Courts— Appbllatb JnRiSDiCTiON— Cibcuit Coubt op Appbam. 

By Act March 3, 1891, tlie entire fédéral appellate jurisdictlon is dlvided 
between the suprême court and the circuit courts of appeals, by enumer- 
ating the classes of cases whereln the judgment of each court sliall be 
final. McLish v. Roff, 12 Sup. Ct. Rep. 118, 141 U. S. 661, folio wed. 

2. Samb— Final Judgments— Rbview dp Dbcisions dp Tebritokial Courts. 

Cases whereln the judgment of the circuit court of appeals Is "final," 
wlthin the meaning of Act March 3, 1S91, § 15, glving the right of appeal 
Ko such court from territorial suprême courts in such cases, are only 
those euumerated in the first clause of section 6; and no appeal to the 
circuit court of appeals lies in a case not there enumerated, although an 
appeal to the suprême court is denied by section 6, the amount in contro- 
versy being less than $1,000. Mining Co. v. Eipley, 53 Fed. Rep. 7, ap- 
plied. 

In Errop to the Suprême Court of the Territory of New Mexico. 
Dismissed. 

W. B. Childers, for plaintiff in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and SEŒRAS, 
District Judge. 

SHIRAS, District Judge. This case comes before us on a writ of 
error to the suprême court of the territory of New Mexico. The ac- 
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tion wasbroiight originglly in the district court of theisecond judicial 
district of that temtory to recover for certain goods and mercliandise 
sold by thfi "défendants in error to th.e plaintifE in error. In the déc- 
laration it rçpas averred that L. Cerf and Jacob Cerf, copartners trad- 
ing under tbe iflrm name of L. Cerf & Co., were résidents of the city of 
St. liouis, in û^e state of Missouri, and tbat G. Badaracco, the défend- 
ant, was a iwidient of the county of Bernalillo, in the territory of New 
Mexico. Upon the trial before the court and jury there was a verdict 
in favor of the plaintiffs below for the sum of |245, and judgment 
was rendered thereon. On appeal to the suprême court of the ter- 
ritory, the judgment was afflrmed, (27 Pac. Eep. 504;) and the défend- 
ant now brings the case before this court, assuming that the right 
eo to do is granted by the provisions of section 15 of the act of con- 
gress approved March 3, 1891. 

In th© case of Mining Oo. v. Eipley, 53 Ped. Eep. 7, we were caUed 
upon to consider the extent of the appellate jurisdiction of this court 
over the JQdgmeuts and decrees rendeped in the suprême court of the 
temtory of NewMesico; ;aDd the conclusion was therein reached that 
such jurisdiction exi^ted only in cases conùng within some one or 
more of the classes of cases deâned in the first clause of section 6 of 
the act of MawJh 3, 1891, to wit, cases in adtniralty, cases arising un- 
der the criminal» revenue, or patent laws of the United States, and 
cases wheréin the jurisdiction is dépendent entirely upon the oppo- 
site parties being aliène and citizens of tlie United States or citizens 
of différent states. The record now before us shows clearly that this 
case does not corne within any one or more of the classes thus deiined. 
! In support of the jurisdiction, it is suggested by counsel that, as the 
amount involyed is less than H,000, the case could çot be carried from 
this court to the suprême court on a writ of error, by reason of the 
limitation fonnd in the last clause of section 6 of the act of March 3, 
1891; that the judgment of this court would therefore be final, and 
hence jurisdiction exists. The argument is plausible, but, taking 
into considération the pther provisions of the statute, we deem it nn- 
sound. As is said by the suprême court in Mclish v. Eoff , 141 U. S. 
661, 12 Sup. et. Eep. 118, the act of 1891 «provides for the distribu- 
tion of the entire appellate jurisdiction of our national judicial Sys- 
tem between the suprême court of the United States and the circuit 
court of appeals, therein established, by designating the classes of 
cases in respect of which each of those two courts shall, respectively, 
hâve final jurisdiction." 

Section 5 of the act defines the classes of cases in which an appeal 
or writ of error takes the given case directly to the suprême court. 
Section 6 then déclares that the circuit courts of appeals shall hâve 
jurisdiction in ail cases other than those enumerated in section 5, un- 
ïess otherwise provided by law; and thus a hearing by appeal or on 
writ of error before an appellate court is provided for in ail cases tria- 
ble originally in a district or circuit court of the United States. Of 
the cases over which jurisdiction is thus conferred upon the circuit 
courts of appeals, a further division is made, by the provisions of sec- 
tion 6, into two classes of cases, to wit, that in which the judgment of 
the circuit court of appeals is final, and that in which it is not The 
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first clause of the section expressly déclares that the jiidgments or de- 
crees of the circuit courts of appeals shall be anal in certain casés 
therein speciaUy classified; and tiieri iû tke last clause of the section 
is found the déclaration that, "in ail cases not hereinbefore in this sec- 
tion made final, there shall be of right an appeal or writ ai error or 
review of the case by the suprême court of the United States, where 
the matter in controversy shall exceed one thousand dollars, besides 
costs." 

This clause expressly points to the first clause of thô section as the 
one which deflnes the classes of cases wherein the judgment of the 
circuit court of appeals is a finality; and having, so to speak, laid 
thèse to one side, it then proceeds to déclare what appeUate jurisdic- 
tion may be exercised by the suprême court over cases whereiu the 
judgment of the circuit court of appeals is not final, and enacts that, 
in ail cases wherein the judgment of the latter court is not final, then 
of right the same may be carried, by appropriate methods, beloi-e the 
suprême court, provided the matter in controversy exceeds |1,000, ex- 
clusive of costs. This proviso limits the jurisdiction of the suprême 
court, but it does not enlarge tliat of the circuit courts of appeals. 
The last clause of the section clearly recognizes the first clause thereof 
as the one which deflnes the casps wherein the judgment of the ch-- 
cuit courts of appeals is to be deemed fina,l, and in that clause the 
amount iuvolved in the controversy is not made in any sensé an élé- 
ment for determining whén the judgment of the circuit courts of ap- 
peals shall or shall not be final. 

It is true that the proviso in the last clause of the section has thé 
effect of preventing cases involving $1,000 or less from being taken 
to the suprême court, and in that sensé the judgment or decree of the 
circuit courts of appeals in snch cases terminâtes the litigatiôn; but 
it is not declared in the statute that such judgments or dècrees are 
final, ta the sensé in which that term is used in defining in what 
classes of cases the judgments or decrees of the circuit courts of ap- 
peals are not reviewable by the suprême court. As already said, 
section 6 first deflnes the jurisdiction of the circuit courts of appeals 
over cases heard in the district and circuit courts, and then subdivides 
this jurisdiction into two gênerai divisions, — the one including cases 
in which the judgments of the circuit courts of appeals are final, and 
the other cases in Avhich such judgments are not final. Having estab- 
lished thèse two divisions, and having clearly deflned the classes of 
cases belonging to each division, the section then proceeds, in the last 
clause, to deal with the division not made flnal, and déclares that in 
cases falling within this division a right to an appeal to or writ of er- 
ror from the suprême court shaU exist, providing the matter in con- 
troversy exceeds $1,000, exclusive of costs. This limitation upon the 
jurisdiction of the suprême court cannot, however, be construed to en- 
large, by mère inference, the classes of cases in which the judgments 
of the circuit courts of appeals are declared by the statute to be final. 

When, therefore, in section 15, it is declared that the circuit courts 
of appeals shall hâve appellate jurisdiction to review the judgments 
and decrees of the suprême courts of the territories "in cases in which 
the judgments of the circuit courts of appeals are made fiinal by this 



172 VEDEBAL BEFOBTEB, VoL 53. 

act,** the refeironce is to tbe classes of cases specially eotunerated in 
the first clause of section 6; and, unless a given case can be brought 
within Bome one or more of tlie classes therein deûned, the judgment 
or decree of the suprême court of the territory cannot be reviewed by 
a circuit court of appeals. Unless this be the construction given to 
the statute, we woiild hare, foUowing the contention of counsel for 
the plaintiff in error, the absurd resuit that the judgments of the su- 
prême courts of the territories could be appealed to the circuit courts 
of appeals in ail cases wherein the amount in controversy does not ex- 
ceed $1,000, but in ail cases wherein the amount in controversy ex- 
ceeda that sum no appeal could be taken. No possible reason can be 
advanced in support of the proposition that congress intended to cre- 
ate a, fight of appeal applicable to cases involving small amounts, and 
tp dpny the right in cases involving large sums, The absurdity of 
t!i^:reBult is the strongest possible argument against the con-ectness 
ofiçuçh a construction of the statute; for, as is said in Lau Ow Bew v, 
Tr.;S,;X44 U- S. 47--59, 12 Sup. Ct. Bep. 517, "nothing is better set- 
tled, tiMin that Btatutes should reçoive a sensible construction, such 
as wîll effectuate the legislaitive intention, and, if possible, so as to 
aTQid| an unjust or absurd resuit." We reaffirm, therefore, the con- 
clusion reached in the case of Mining Co. v. Bipley, supra, that the 
appetlate jurisdiction of this court over the judgments and decrees of 
the suprême court of the territory of New Mexico is strictly limited 
to cafiies coming within spme one or more of the classes enumerated 
in the first clause of section 6 of the act of March 3, 1891, and in re- 
gard to which it ia expressly declared that the judgment of the cir- 
cuit courts of appeals therein is final. 

4» it does not appear that the case at bar comes within any one 
or more of the enumerated classes, it foUows that the writ of error 
must be dismiased, at cost of plaintiff in eiTor, for want of jurisdic- 
tion. 



MEBRILL ▼. FLOTD. 
(Circuit Court of Appeals, First Circuit November 10. 1892.) 

No. 23. 

L AhpbaI/— Triais not AocoaDiNa to Common Law. 

When a case la triëd in a fédéral court otherwise than accordlng to the strict 
OOQrse of the common law, the circuit court of appeals has no jurisdictioa as to 
ext^eptioQS taken at the tri4l, or as to the eSaot of the facts found, ezcept as given 
by Biev. St. §§ 649, 700, in cases where a jury Is walved. 

t; Samb— Waivbb of Jdrt. 

But to authorize a review nnder thèse sections the waiver of a jury trial must be 
unoonditional, and by a wrîting whlch sets forth the whole agreement; and hence, 
where the stipulation is mèrely that the case shail be marked, » Jurv walved ten- 
tatively, " there can be no suchreview, although the parties hâve aotedon the agree- 
ment, and thus rendered it absolute. 

In iError to the CSrcuit Court of the United States for the District of 
Massachusetts. 

Action by Byron B. Floyd against Ezra F, Merrill for fraudulent rep- 
résentations. Trial tp the court, which filed its "findings of fact and 
verdict." A motion to set aside the "verdict" was thereafter overruled. 
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Défendant brought error, and a motion to dismiss the writ of error waa 

denied. See 5 U. S. App. , 2 C. 0. A. 58, 50 Fed. Rep. 849, where 

a Ml statement of the facts will be found. The case is now heard on the 
merits. Affirmed. 

William A. Macleod and Robert D. Trask, for plaintifif in error. 
Benjamin F. Butler and T. Henry Pearse, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, District 
Judge. 

PUTNAM, Circuit Judge. No question can be raised in this court on 
the pleadings in the case at bar, because there is no assignment of errors 
relating thereto; and we do not understand that plaintifif in error calls 
our attention to any alleged insufBciencies in the déclaration, or intends 
to do so. It has been decided too often to need réitération that an ap- 
pellate court cannot, on error, according to the course of the common 
law, re-examine a motion for a new trial, bàsed on the weight or insufE- 
ciency of évidence, or any exceptions to the action of the court below 
denying such motion. Therefore we hâve no jurisdiction over the first 
and second exceptions, nor over the firat, second, and third assignments 
of errors, and no occasion to open the record so far as it recites the proofs 
or the proceedings at the trial in the circuit court. This, of course, does 
not include questions as to the efFect of findings of fact. But when a 
case is tried in the circuit court otherwise than according to the strict 
course of common law, we hâve no jurisdiction as to exceptions taken 
at the trial, or as to the effect of the facts found, except under Rev. St. 
§§ 649, 700. Hère we do not find the waiver thèse sections require, 
which is an absolute one, while the agreement filed was merely "tenta- 
tive," or in efFect conditional. The fact that it was apparently afterw^rds 
acted on, and thus by the conduct of the parties apparently relieved, so 
far as concerns them, of its "tentative" feature, does not aid the plain- 
tifif in error. The statute demands précision, and intends that the rec- 
ord shall leave no doubt as to the exact nature of the trial Therefore 
it requires that the agreement of waiver, and the whole of it, shall be 
in writing, and does not permit it to be supplemented in any part by 
paroi or by acts in pais. It is intended for the protection and guidance 
of the court, as well as of the parties, and it cannot be waived by the 
latter. The provisions of the statute are simple, and can easily be 
complied with in such manner as to leave behind no uncertainty, and 
we must enforce them according to their letter. While, for the reasons 
stated, we hâve no jurisdiction over some of the questions raised, we 
hâve jurisdiction over the case, as was decided by this court in this case. 

June 30, 1892, (5 U.'S. App. , 2 C. C. A. 58, 50 Fed. Rep. 849,) 

and the judgment of the circuit court is affirmed. 



174 TKDEOAL BSIOBtCBB, ToL Ô3. 



1 ;;:ilv' ,(;?|;r:,.:.;: ,; ■ QRAY v,' HAVEMEYER et :al. ' 

(dii-fciiU' Court of Appeals.Éifeïith Circuit. October 81, 1892.) 

No. 188. 

1. AppBAii— Necîissàtit I'artibs— Joint Decbeb— Mkchànics' Liens— Pbiobi- 

TIES. ' '.,.■■■ ; .' , 

In a f oreclosure suit to which a subséquent mortgagee and certain mecban- 
ics' lienors *ere made parties, the court directed a sale of the property and 
an application of the proceeds to the payment, flrst of costs, next of the mort- 
gages in their order, and next of the mechanics' liens; and decreed the 
amount due each lienor, and the equality of ail the mechanics'Jiens in point 
Of titue. JÏêM, that the decree wasnot joint as respects the mechanics' lien- 
; ors, BO as to prevent anappeal by one alone, but Wfts several as to each. 
8. gAMB— Neckssaky Parties— Othbr Mechanics' Lienors. 

But.where one of the Qièpiianics' lienors appealed. seeking to hâve his lien 
gîven priority, thé otUers were neoessary parties, sihce the court could not 
' Subordinate their lieDs^to fais in their absence. 
S Samb— OwNER OF Phoperty^-Provincb OF Court— EsTOPPBL. 

!rhe,appealing lienpr being a snbcontractor, and seeking by bis appeal ta 
hâve his lien adjudiged prior to the thortgages, as «^éll as to the other me- 
chaiiltiB' liens, tbe owner of the land was also a neoessary party to the appeal, 
since be would be persOn»11y IJ^ble for a balance due on the mortgage notes, 
but not on the amount of the suboontractors' lien; and the court could as- 
suiilelthe possible failtirë of the land to sell for enough to meet both lien and 
mort^ages, and the Coiise)}uent injnry to the owner. since the decree appealed 
frnm could be injurious to the subcontraotor only by assuming the same pos- 
sibility. \ 
«. FbdbrAl CotTRTs— PoLLOvriNO Statb Practicb— Costs of PoRBCiiOsuRB. 

In a Suit to f oreclOse a mortgage given on realty in Nebraska, and executed 
by a résident of that State, it WM error for the circuit court to aJlow attor- 
neys' fees, as an item of coBts, under a provision of the mortgage for such an 
allowabce in case of foréolôsure,' Bince the suprême court or Nebraska had 
determiaed that such ajîrovlsion in a mortgage was invalid. Bendey v. Town- 
send, 8,8up. Ct. Bep. 483, 109 U. B. 665, and Dodge v. Tulleys, 12 Sup. Ct. Rep. 
728, 144 U. S. 451, follovred. 

Appeal from the Girt^t Court of tke United States for the Dis 
trict of Kebraska. . 

In Eqiiity. Bill to foreclose a mortgage, brought by Sarah A. 
Havemeyer against J. H. Van Oloster, mortgagor; O. F. Davis Com- 
pany, subséquent mortgagee; Fred W. Gray, mechanic's lienor; and 
other lienors. Decree for complainant. Défendant Gray appeals, 
causing citation to issue only to coipplainant, Havemeyer, and de- 
fendant O. F- Davis Company, Modifled and affirmed. 

John C. Wharton aiid William Baird, for appellant. 
John t. Kennedy and M. L. Learàed, for' àppellees. 

Befor© CALDWELL ajid SANBOKN, Où-cuit Jndges, and SHI- 
EAS, District) Judge. 

SHIRAS, District Judêe. On the 6th day of December, 1889, J. 
H. Van Closter executed and delivered to Sarah A. Havemeyer a 
mortgage on certain lots in the city of Omaha, Neb., to secure the 
payment of a promissory note for the siun of |2,500. The mortgage 
was recorded in the ofiBce of the register of deeds of Douglas county, 
Neb., on the 17th day of January, 1890. On the 6th of December, 
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1889, the said Van Closter executedi another mortgage on th© same 
lots to secure tke payment of flve promissory notes for $25 each, 
and payable to tke 0; F. Davis Company, which. mortgage was re- 
corded in the register*» office of Douglas county on the 18th day of 
January, 1890. At some time in the latter part of the year 1889, the 
exact date not being made to appear on the record, the flrm of Stat- 
lep Bros, contracted with J. H. Van Closter for the érection of three 
houses upon lots 1 and 2, in block 15, in Hanscom place, the mort- 
gages above named being given upon the west 50 feet of thèse lots, 
upon which was one of the builàngs erected by Statler Broa In 
December,, 1889, Statler Bros., as we understand the record, con- 
tracted with Fred W. Gray for the f umishing of the door and window 
frames and other woodwork and material needed in the érection of 
the three houses upon lots 1 and 2. On the 20th of December, 1889, 
Grray f umished for each of the three houses five cellar window frames 
and two cellar door frames, no other delivery being made until the 
following March, when the fumisliiag of the material was resumed, 
and completed in June, 1890. On the 20th day of August, 1890, Gray 
made ont under oath a claim for a mechanic's Uen under the statute 
of Nebraska, which was, on the same day, duly filed for record and re- 
corded in the register's office of Douglas county. On the lOth day of 
March, 1891, Sarah A. Havemeyer filed in the United States circuit 
court for the district of Nebraska a bill for the foreclosm^e of the 
mortgage hdd by her, the mortgagor. Van Closter, having defaulted 
in the payments therein called for, and to this bÉI the 0. F. Davis 
Company, Fred W. Gray, and a number of others holding liens upon 
the realty were made parties défendant The O. F. Davis Company 
answered the bill, admitting the averments thereof, and filed a cross 
bill praying for the foreclosure of the mortgage held by it. Fred W. 
Gray answered the bill of complainant, setting forth his claim for a 
mechanic's lien, averring that there was due him the sum of $3,456.91 
for materials f umished and used in the érection of the houses built for 
Van Closter by Statler Bros., the same being fumished under an 
agreement made before December 20, 1889, and praying that the same 
might be adjudged to be a lien prior and paramount to that of com- 
plainant's mortgage. 

The case was submitted to the circuit court upon the pleadings, 
the notes and mortgages, and a stipulation of facts signed on 
behalf of the complainant and the défendant Gray. The court 
gTanted a decree wherein it is found that the mortgages are valid 
liens on the realty; that the défendant Gray has a mechanic's lien 
for materials furnished upon the realty covered by the mortgages for 
the sum of $1,202 ; that certain other of the défendants hâve liens 
for materials fumished; that for the sum of $12, being the value of 
the materials (umished by the défendant Gray on the 20th of Decem- 
ber, 1889, and before the recording of the mortgages, the said Gray has 
a lieu pj-ior lo the mortgages, but that for the remainder of the sum 
due him his lien is inferior to that of the mortgagees; that, with the 
exception of the $12 just mentioned, the mechanics' liens, includiag 
that of F. W. Gray, are equal in point of time. Based upon thèse 
findings, a foreclosure of the morteages was decreed, it being directed 
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that the proceeda of the sale shall be applied ia payment of costs, 
UfiXt to the payment of the |12 to F. W. Gray, next to the payment 
ctf the sums due on the mortgages m theù* order, next to the payment 
of thè méchanics' lienSy and finally to the payment of certain judg- 
ment îiénholders. From this decree the défendant Gray prayed an 
appeal to this court, assighing as error the refusai of the trial court 
to adjudge his entire claim to be the prior lien upon the property. 
The citation was directed to and served upon Sarah A. Havemeyer 
and the' O. F. Davis Company, and ttiey alone hâve appeared in this 

court. '■■''' '■■ ■■■■•l . :,!:■■ 

Thé'appellees, upon appearing in this court, filed a motion to dis- 
miÉs the âppeal on the.groimd that Van Closter, the owner of the 
rèalty Botight to bë siibjected to salCj and the méchanics' Iiénholders 
dth^ than the appellant, are not hiade parties to the appeal, and 
therefofe this court doesi not hâve before it the parties whose interests 
are directly involved^ and whose présence is necessary to the proper 
disposition of the quêtions upon which the judgment of this court is 
invoked. ' This motioiï, Was submittèd in connection with the argu- 
lïients upon the main eàse, and in support thereof counsel for appel- 
lee* urgô that the decrée appealed from is in fact a joint decree in 
favor odt ail the mechàîiics' lienholdiera, and therefore ail should hâve 
joiiied iir thQ appeali We do not think this position is maintainable. 
So far a» the méchanics' liens are concerned, it is not decreed that a 
lulip simi shall be applied to the payment of thèse liens, to be divided 
pro rata among them^ but the amount due each lienholder is sepa- 
fatèly decreed, and then lipon the question of priority it is adjudged 
that they stand upon an equality. Upon this question of priority the 
decree is in favor of arid iâ adverse to éach one of the Iiénholders as 
between himself and the others of this class, and the appellant, Gray, 
has the right to assert thalb his lien is paramount to those of the other 
Iiénholders, and that the decree is erroneous in not awarding him this 
priority. IJpon that question the appellant is not jointly interested 
with the other Iiénholders, but his interest is adverse to them. The 
contention, therefore, that, being jointly interested, they should hâve 
joined in the appeal, cannot be sustained; but the real difflculty 
arises upon the point whether this court has before it the parties in- 
dispensably necessary to enable this court to pass upon the rights 
and interests involved in the litigation. It wiQ be remembered that 
the only parties before this covirt are the holders of the two mort- 
gages and the appellant, Gray. The latter seeks to hâve it adjudged 
by this court — ^First, that his lien is prior to that of the mortgagees; 
second, that his lien is prior to that of the other méchanics' Iiénhold- 
ers. Upon the flrst proposition, the question is whether this court 
should attempt to deal therewith in the absence of the owner of the 
realty, J. H. Van Closter. The latter is not personaUy bound for the 
payment of the claim held by the appellant, who was a subcontractor 
under Statler Bros. Under the statutes of Nebraska, the subcon- 
tractor may, by observing the requirements of the statute, croate a 
lien upon the propertyi- for the improvement of which the materials 
were furnishe<i but he dôes not become entitled to a personal claim 
against the owner of the property. Can it be said, therefore, that it 
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is a matter of indifEerence to the owner of the property whether the 
mortgagees or the appellant is awarded priori^ of payment out of 
the proceeds realized from a sale of the property? If the appellant 
was entitled to hold Van Closter personally liable for the sum due 
hhn on his lien, it might be well said that it was a matter of indiffér- 
ence to him whether the mortgages or the mechanics' liens were first 
paid out of the proceeds of the sale, as the order of payment would 
not change the amount for which he would rematn personally liable, 
in ease the property did not seU for enough to pay ail the liens in f ull. 
Is this true, however, in a case wherein the owner of the property is 
personally liable upon the mortgages, but not upon the mechanic's 
Uen? The decree rendered in the circuit court dlrected that payment 
should be made — First, of the mortgages; and, second, of the mechan- 
ic's lien;, and under this decree it is clear that, if the property sells 
for enough to pay the mortgages, the owner of the property wiU not 
be left personally liable for any sum. If, however, this court should 
adjudge that the appellant is entitled to priority of payment, and the 
property does not sdl for enough to pay the mortgages as well as the 
lien, then the owner of the property wUl be personally liable for the 
balance left unpaid upon the mortgage debts, and thus a burden will 
rest upon him which cannot be imposed under the decree as it now 
stands. Thus it appears that the appellant seeks to change the de- 
cree in a particular which will directly and injuriously affect the 
rights and interests of the owner of the property decreed to be sold. 
It is suggested that such iajury is dépendent upon a contingency, and 
that the court will not assume that the property will not sell for 
enough to pay the liens in fuU. The only ground upon which the ap- 
pellant can assert that the decree entered by the circuit court is preju- 
dicial to him is that it is uncertain whether the property will sell for 
enough to pay ail, and therefore he may faU in receiving payment in 
fuU. Thus, if in this case the court had ordered the property sold, 
before passing upon the question of priority of payment, and the sale 
had realized enough to pay ail the liens in full, any technical error 
committed by the circuit court in decreeing the order of payment 
would not hare justifled an appeal, because it would hâve worked 
no préjudice to any one. So if the trial court had, in the flrst in- 
stance decreed the order of payment, and an appeal had been taken, 
without superseding the exécution of the decree, and before the case 
had been reached in the appellate coiu^ the property had been sold 
for enough to pay ail the liens, and such fact had been made to ap- 
pear upon a motion to dismiss, certainly the appellate court would 
not retain the case and détermine the abstract questions of law aris- 
ing upon the errors assigned. Courts wUl not consider merely moot 
cases. Therefore, to invoke the action of this court in reviewing the 
decree of the circuit court, the appellant is compelled to ask the court 
to recognize the possibility that the property may not sell for enough 
to pay the mortgages and his lien also ; for it is only upon this theory 
that the decree complained of can work him an injury, and under 
such circumstances it is not open to the appellant to insist that a 
reversai of the decree and the awarding priority to his lien should be 
held to affect the rights and interests of the owner of the property 
v.53F.no.2— 12 
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ODly ebntilîgently and -temotely, and' that, therefore, the court can 
rigutfully proceed with the case witkout thé présence of the owner of 
tàe realty. 

Th.e absence of necessary parties is perhaps thé more readily per- 
ceivable with regard to tte mechatiics' lienholders, who were ad- 
judged to stand on an equality witih. thé appellant. By the decree 
of the circuit court, it was determined that ail the lienholders were 
entitled to share equally in the proceeds of the sale after the payment 
of costs, of ?12 to appellant, and of the sums due the mortgagees. 
The appellant now seeka to hâve it deolared that he is entitled to pri- 
ority over the other lienholders. It is apparent that, if <ihese parties 
had not been before the circuit court, Its decree vs^ould not be blnding 
upon them ia this particular. That court had the right to adjudicate 
the question of priority between the several lienholders because they 
had been made parties to. the proceeding, and had been duly served 
with process. The apjiéllant now seeks to set aside the decree of the 
circuit cotlrt, and to hâve this court adjudicate anew the question of 
priority between thé several lienholders, without bringing before this 
court the parties whose rights are to be passed upon and settled by 
the decree now sought by the appellant. The mortgagees hâve no in- 
terest in that question,: amd cannot represent the absent parties. Of 
the persons interested Inthe matter of priority between the lienhold- 
ers, there is but oné before the court, to wit, the appellant. Upon 
what theory can it bô held that this court ought to proceed to con- 
sider the <soi*ectness of the decree of the circuit court on the question 
of the relative priorities of the several lienholders wheh none of them, 
save the appellant, wordd bè bound by any decree we might enter? 
The reasons demanding the enforcemént of the gênerai rule that a 
court should nOt proceed in a case, unless aU the parties whose inter- 
€sts will necessarily be affected by any decree that might be rendered 
are before the court, are well stated in Gregory v. Stetson, 133 U. S. 
579, 10 Sup. e3t. Kep. 422. See, also, Coh-on v. Millaudon, 19 How. 
113; Ribon v. Eailroad Oo., 16 Wall. 446; Williams v. Bankhead, 19 
WaU. 563. 

In oiu- judginent, under the facts of this case and in the absence of 
the owner of thé realty and the several mechànics' lienholders who 
were adjudged by the circuit court to stand on an equality with ap- 
pellant, this court should not proceed to adjudicate anew the ques- 
tions of priority presented by the errors assigned by the appellant. 
There is, however, one question appearing on the face of this record 
in Which the parties before this court are adversely taterested, and 
which, being a manifest error, can be taken notice of under the pro- 
visions of the eleventh rule of this court. The decree, as part of the 
costs, awards the complainant the smn of |290 as attorneys' fées, the 
ôame being allowed under a provision in the mortgage which déclares 
that, in the event of the foreclosure of the mortgage, a reasonable 
suto, to be determined by the court, shall be awarded as an attorney's 
fée in the cause, tt has been settled by repeated décisions of the 
suprême court of the United States that the validity of provisions of 
this nature is a question of locallaw in which the fédéral courts are 
bound by the rule adopted by the suprême court of the state in which 
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the question arises. Thus, in Bendey v. Townsend, 109 U. S. 665, 3 
Sup. C5t. Rep. 482, it is said : 

"The decree below is therefore right in ail respects, except in allowing a solic- 
itor's fee of $100. The land is in Michigan, the notes and mortgage are made 
and payable in Michigan, and by the law of Michigan, as settled by repeated and 
ùniform décisions of the suprême court of that state, a stipulation in a mortgage 
to pay an attorney's or solicitor's fee of a fixed sum is unlawîiil and void, and 
cannot be enforeed in a foreclosure, either under the statutes of the state or by a 
bill in equity. * * * Upon such a question, affecting the validity and eiïect 
of a contract made and to be pefformed in Michigan, concerning land in Michi- 
gan, the law of the state must govern in proceedings to enforce the contract in 
a fédéral court held within the state. Brine v. Insurance Co.. 96 U. S. 627; In- 
surance Co. Y. Cushman, 108 U. S. 51, 3 Sup. Ct. Rep. 236; Hmelting Co. v. Hall, 
106 U. S. 86, 1 Sup. Ct. Rep. 138. " 

In Dodge v. Tulleys, 144 U. S. 451, 12 Sup. Ct. Eep. 728, tlie question 
came up in a case appealed from tke circuit court f or tlie district of 
Nebraska, wherein it was lield tliat — 

"There is a stipulation in the trust deed for the payment of an attorney's fee 
of $1,000, in case of foreclosure, but such stipulations baye been held by the 
suprême court of Nebraska to be unauthorized. Dow v. Updike, 11 Neb. 95, 7 
N. W. Rep. 857; Hardy v. Miller, 11 Neb. 395, 9 N. W. Rep. 475. It seems that 
in 1873 an act passed the législature of Nebraska expressly authorizing in any 
Written instrument for the paymént of money a stipulation for not exceeding ten 
per cent, as an attorney's fee in case of suit. Gen. St. Neb. p. 98. This act was 
repealed in 1879. Laws Neb. 1879, p. 78. In the cases cited, the suprême court of 
the state held that by the repeal of the statute the contract right to recover at- 
tornejs' fées was taken away, so, as this court follows the décisions of the high- 
est court of the state in such matters, (Bendey v. Townsend, 109 U. S. 665, 3 Sup. 
Ct. Rep. 483,) the provision in the trust deed for the payment of $1,000 as attor- 
neys' fées cannot be regarded as of binding force. " 

The court tlien proceeds to show that it is a gênerai rule of equity 
That, when a trustée is called upon to discharge the duties of his trust, 
a reasonable allowance may be made him for the counsel fées in- 
curred in thé proper performance of the trust, and that the right of a 
court of thé Imited States to make such allowance in a proper case 
cannot be limited or taken away by state législation. In the case 
now before the court, the proceeding for the foreclosure is not brought 
by a trustée, but by the party directly interested as mortgagee, and 
the right to an attorney's fee is based only on the stipulation con- 
tained in the mortgage. The mortgage is upon realty situated in 
Nebraska, the debt secured thereby is payable in Nebraska, and the 
mortgagor is a résident of that state, and was such when the mort- 
gage was executed. The validity of the provision for the allowance 
of an attorney's fee is therefore dépendent upon the law of that state, 
and it is well settled that, since the repeal by the législature of "Ne- 
braska of the act of 1873, an agreement for the allowance of an at- 
torney's fee is invalid in ail mortgages or other instruments executed 
since the repeal of that act. Dow v. Updike, 11 Neb. 95, 7 N. W. Bep. 
857; Hardy V. Iffiller, 11 Neb. 395, 9 N. W. Rep. 475; Otoe Ck). v. 
Brown, 16 Neb. 395, 20 N. W. Rep. 274; In re BreckiBiridge, 31 Neb. 
489, 48 N. W. Eep. 142. It was clearly error, therefore, to allow any 
attorney's fee in this case, other than the $20 docket fee provided for 
in section 824, Eev. St. U. S. The decree appealed from will therefore 
be modifled by disallowing the attorney's fee for $290, and in aU 
other respects it will stand afiOrmed. 
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JOSEPH et al. v. NEW ALBANY STBAM FOEGB & EOT/LING MILI^ OO. 

(Clfouit Court, D. Indiana. November 1, 1892.) 

No. 8,767. 

1. SeKVICE OF PrOCESS— CoNCLUSITENESS OF EbTUEN— COLLATEEAIi Attack. 

In Indlanaii the retum of the sheriff, showing that he has made service 
In the manner presoribed by the statute, is conclusive, as against a résident 
of the State, both as to facts in the Personal knowledge of the officer and 
facts whlch he œust ascertaln from others; and such retum cannot be im- 
peached coUaterally, for the purpose of quashlng the service and retum 
and ousting the court of jluisdictiou, by showing that the facts stiited in 
tlie retum are untrue. 

2. Same— State Stattjtes— Rcles of Court. 

The fédéral circuit court for the district of Indiana, having adopted. the 
State statutes relating to service of process in actions at law, is bound by 
the statute, as construed by the suprême court of the state; and, as there 
ought to be no différence tp. the. force and effect of the marshal's retum 
in actions at law and suitis in equity, a retum to a subpoena in chancery. 
' shpwtng that service bas been made in. the manher tequired by the statute, 
is conclusive against a collatéral attack. 

In Equity. Bill by Joseph Joseph, and otiiefs against the New 
Albany Steam Forge & EoUing MOI Company. On motion to quash 
the serrice and return. Ovferruled. 

C. L. & H. E. Jewett, for plaintiffs. 
William A. Ketcham, for défendant. 

BAKER, District Judge. Suit by plaintiffs, citizens of the state 
of Ohio, a-gainst the défendant, a corporation organized and existing 
under thé laws of the state of Indiana, and a citizen thereof, to fore- 
close a pledge of choses in action, and for other équitable relief. A 
subpoena in chancery in this case was issued in due form to the mar- 
shal of this district, June 6, 1892, and he njade retiu-n of his doings, 
indorsed on said writ, as fqUpws: 

"I received this writ at Tndlanapolis, la sald district, at 12 o'clock M., June 
6, 1892, and served the same as follows: I read this writ to and in the prés- 
ence and hearing of John Marsh, agent of the within-named défendant, in cus- 
tody of ail its property and in charge of its office, and by leaving with said 
Marsh a true copy of this Writ at the office of the défendant company, at New 
Albany, Indiana, June 13th, 1892. The président, vice président, secretary, 
superintendent, manager, or sœj other superior officer or agent of said com- 
pany, except John Marsh, not found. 

"William L. Dunlap, U. S. Marshal. 

"By James N. Payton, Dept." 

The défendant moves to quash the service and return on the ground 
that said Marsh W^as not its agent, nor in its employ, at the time of, 
or since, the service of the writ as aforesaid. This motion is sup- 
ported by the aflftdavit of John Marsh, who déposes that he was not 
the agent, nor in any manner in the employ, of the défendant, when 
the writ was servfedl This affldavit is controverted in some of its 
statements by the coUnter affldavit of the deputy marshal who exe- 
cuted the writ. If required to dispose of the motion on the retum 
and affidavits, I should feel gi-eat hesitancy in quashing the service 
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and return of a swom oflacer, on the showing made. I thlnk, how- 
ever, the motion must be overruled on other grounds. 

1. Wiiatever may be the rule in other states in regard to the efEect 
of the return of an officer in executing mesne or final process, I think 
it the settled law in this state that the return of a sherifiE showing that 
he has served the writ in the manner preScribed by the statute, for the 
purpose of giving the court jurisdiction, is conclusive against a col- 
latéral attack. Smith v. Noe, 30 Ind. 117; Eowell v. Klein, 44 Ind. 
290; Splahn v. Gillespie, 48 Ind. 397; Johnson v. Patterson, 59 Ind. 
237; Stockton v. Stockton, Id. 574; Hite v. Fisher, 76 Ind. 231; 
Hume V. Conduitt, Id. 598; Birch t. Frantz, 77 Ind. 199; Johnson, 
etc., Co. V. Bartley, 81 Ind. 406; Coan v. Clow, 83 Ind. 417; Krug v. 
Davis, 85 Ind. 309; Nichols v. Nichols, 96 Ind. 433; Metert v. Trent- 
man, 104 Ind. 390, 4 N. E. Eep. 306. It is argued that while the re- 
turn may be conclusive, for the purpose of conferrtng jurisdiction, 
where the facts stated in the return are within the personal knowledge 
of the ofiicer, it ought not to hâve such conclusive effect where the 
facts stated in such return presumably rest upon information derived 
from others. In my opinion, where the facts stated iq the return are 
such as the law requires the offlcer to ascertain and return under his 
oath of office, the manner in which he has ascertained the facts is 
immaterial. In every instance of the personal service of process, the 
officer must détermine that the person served is the identical person 
named in his writ. So, where service is made by copy left at the dé- 
fendant'» last and usual place of résidence, the officer must détermine 
the identity of the party, and that the place where the copy is left is 
the last and usual place of résidence of such party. The law has ini- 
posed the duty of ascertaùiing thèse facts upon the sheriff, and 
whether he flnds and retums the facts from personal knowledge, or 
otherwise it makea no différence in the rule of law. Splahn v. Gil- 
lespie, 48 Ind. 397; Hite v. Fisher, 76 Ind. 231. If it were open to a 
party to contradict the sherifl's return collaterally, in every case 
wnere the facts retumed by htm did not lie within his personal knowl- 
edge, it would open the door to endless conûict and confusion. The 
law in this state is firmly settled that the facts which the sheriff is 
required by law to ascertain and return in obédience to his writ. 
when so ascertained and retumed by him, cannot be impeached col- 
laterally, by a résident of the state, for the purpose of quashing the 
service and return and ousting the court of jurisdiction, by showing 
that the facts exhibited in the return are untrue. If the facts were 
falsely returned by the offlcer, knowingly or corruptly, with the priv- 
ity or consent of the plaintiff, or if the party was a nonresident of the 
state, a différent rule of law might apply; but, as no such case is hère 
presented, it is not necessary to express an opinion on the question. 

2. It is not necessary to détermine what the rule of law touching 
the question under considération may be in other jurisdictions. 
This court has, by rule, adopted the statute of this state in regard 
to the service of process in actions at law ; and therefore the statute 
«f this state, as interpreted by its highest judicial tribuual, must 
rule the question in actions at law in this court. There ought to be 
no différent mie as to the force and effect of the marshal's return in 
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aotidns'at law and in sidts in eqtiîity^ "W^enevef the faets exMbited 
in the retum of the marshal to a summons in an action at law cannot 
be Impeàched collaterally, the same fa^its exhibited in the return to 
a siibpbena in chancery are conclusive against a collatéral attack. 
Neîther reason nor anthority would toterate any distinction as to the 
force àndefFect of a returh to a sumwons in au action at law and the 
force and efEect of a like retum to a siibpoena in chancery. 
Thé motion must he overruled, and it is so ordered. 



FAEMERS' LOAN & TRUST CO. v. KANSAS CITY, W. & N. W. R. CO. 
, etàl 

(Circuit Court, D. Kansas. November 21, 1892.) 

1. BAtLltOÀn MOBTQAGBS— FÔBBCIiOSUBE— APPOmTMBNT OF ReCEIVERS. 

In the ïoreclosure of a rallroad mortgage the appomtment of a reoelver 
is not a matter of rlght, but rests ta the sound dlscretioa of the court, 
and la a po^er to be ex^rcised sparlngly, and with. great caution. 

5. SaKEB— DlÇCKBTION OP COUBT— ImPOSIN** TBBMS. 

In appointing a receiver In a rallrpad foreclosure suit tlie court may 
impose sùdh condltloiis as appear to be Just and équitable, and the party 
aSklJi^ for and aocepting the appointaient on such conditions will be bound 
tUerôby* i 

8. SlA.HB~-^PBSS'BBBNTIAIl iNDIBTBDKESS^DrV^BBTKD BaRSINGS. 

In ^allroad foreclosure proceedlngs, preferential, debts, whlch may be 
, gîvén pri^^rlty on the appomtment of à receiver, are In gênerai those whlch 
hàvé àlded tx) ooliserve the property, and hâve been contracted Wlthlu a 
rmsonable tlme, and there is no flxed Me barriiig ôlfiims contracted more 
than six inonijis before the appolntment; nor is the authority to glve prl- 
ority Il^miiQd, to cases In whlch there has.been a diversion of Income. 

4. SaMB — TjBPSTEBt— PowKK TO BiND BONDHOLDBBS. 

In a ralkoàd foreclosure suit the trustée named în the mortgaçe repré- 
senta thb bOncUiolders, aûd, l£ he aots In good falth, whatever binds him 
Innris them, although tlieyare notactUMl parties; and tliey hâve no rlglit, 
therefore, to l?e made parties to the^snlt, except where the trustée is 
not acting ta gcod faith ^op pie protection of thelr taterests. 

6. Same. 

In 11 suit brought by a trustée to foredose a rallroad mortwtjjo in Kansas 
It appeared tliài there were many Cred'tors entitled under the laws of the 
State to-liéûs on the property, or parts of it, and also other creditors who 
had tlve rlght to subjCiCt the income apd earxi'U'-îs of rhe roid to Uw pay- 
iiiHUt of tCeir claims. As a, condlton of apooiutiui: a receiver, tlie court 
requlred the trustée to assent to thé payment of ail thèse claims prior to 
the satisfaction bf the bonds, and accordingly the decroe of uppointment 
pro^-lded for the payment of aU debts for ticket and frelght balances, for 
wOrk, labor, materlals, maçhinery, flxtures, and supplies of every klud and 
character furnlshed ta the construction, extension, repair, equlpment, or 
opération of the road, and ail llabllltles tacurred ta the transporta tloii of 
frelght and'passengers, tacludlng damage to person and propefiy, whlch 
had aocrued stace the exécution of the mortgage, (January 2, 1888.) Hdd 
that thls was ç, proper exercise of the court's discrétion to impose tenus, 
and that tjjie trustee's assent thereto was blndlng upon the bondliolders, 
and the latter Would not be permitted to become parties to the suit for 
the purpôse of havtog this decree raoated.' 

In Equity, Bill by the Farmers' ïx)ah & Trust Company against 
the Kansas CSty, Wyandotte & Northwestern Eailroad Company to 

'See note at, end of case. 
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foreclose a mortgage. On complainant's application, a reoeiver was 
appointed on condition that priority should be glTen to certain de- 
scribed claims, to whicli condition the complainant assented. Cer- 
tain of the bondholders were thereafter, on their own application, al- 
lowed to become parties défendant, and they now move to strike from 
the decree the part awardiag priority to sucb claims. At the same 
tiuie a motion is inade to vacate the order making such bondholders 
parties. The former motion denied, and the latter granted. 

Turner, McClure & Eolston and Rossington, Smith & Dallas, for 
complainant 
Wheeler H. Peckham, for intervener. 
M. Summerfleld, for défendant and receiver. 

GALDWELL, Circuit Judge. On the 2d day of January, 1888, the 
Kansas City, Wyandotte & Northwestern Eailroad Company executed 
a mortgage on its raUroad and appurtenant property to the Farmers' 
Loan & iVust Company, of New York, as trustée, to secure the pay- 
ment of a séries of bonds issued by the railroad company, amounting 
to $3,750,000. On the 21st day of March, 1890, the trustée named in 
the mortgage filed in this court its bUl to foreclose the mortgage. 
The biU, ampng other things, alleged that the company was insolvent, 
and had made def ault in the payment of the interest coupons, and that 
the plainttfE had been requested by the holders of the requisite aiaount 
of bonds to bring suit to foreclose the mortgage. The bill prayed for 
the appointment of a receiver. Wl^en the motion for receiver was 
brought on for hearing it appeared that the road had been recently 
constructed, was probably not then f ully completed and equipped, and 
that the company owed some debts for work done, and for labor, ma- 
terials, machinery, and supplies furnished, in the construction, ex- 
tension, equipment, and opération of the road and its branches. 
Thèse debts, it appeared, were contracted after the exécution of the 
mortgage, and most of them accrued or matured not many months 
before the flling of the bill. They were contracted to croate or con- 
serve the mortgaged property, and were extremely meritorious. The 
bUl alleged, in terms, "that the défendants are financially embar- 
rassed, and that they owe a lai*ge amount of floating and unsecured 
debts for labor, material, and supplies, which they are unable to pay :" 
and "that certain of the creditors of the said défendants, to whom they 
are indebted for labor and material employed and used in the con- 
struction of said roads, are threatening to, and your orator believes 
will, file liens thereon upon the property of said défendants, and to 
cause attachments to be issued and levied upon the same, which, if 
done, will embarrass the opération of said roads, diminish their earn- 
ings and rncome, and impair the value of the property conveyed by 
said mortgage to your orator, and endanger the security thereunder 
to the holders of said bonds." 

It was apparent that thèse creditors, by proceeding under the local 
law, in the state courts, could secure and coUect ail or a portion of 
their debts. It appeared that some of thèse creditors were entitled 
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to liens on the property, or parts of it, and ail of them had tlie right 
to subject the income and earnings of the road to the payment of 
their debts by a proper proceeding for that purpose; for, while the 
mortgage may in terms gire a lien upon the income and earnings of 
the road, it is well setUed that, until the mortgagee takes possession, 
or a recèiver is appointed, the income and earnings belong to the com- 
paiiy, and any judgment créditer may subject the same to the pay- 
ment of his judgment. Bridge Co. v. Heidelbach, 94 U. S. 798; Fos- 
dick V. Schall, 99 U. S. 235, 253; Dow v. Eailroad Co., 124 U. S. G52, S 
Sup: a. Eep. 673; Sage r. Eailroad Co., 125 U. S. 361, 8 Sup. Ct. Eep. 
887. Under the circumstances of tlie case, it "was obvions that it 
would be extremely unjust and inéquitable for the court to deprive 
thèse creditors, whose labor and matèrials had contfibuted to the cré- 
ation and préservation of the mortgaged property, pf their right to es- 
tablish their liens and coUect their debts without making some just 
provision for the ultimate payment of the same. The court therefore 
regùired as p, condition of the appointment of a réceiver that the platn- 
tiffshould consent upon the record that thèse dè^tts should be de- 
çiajed t(> b^ a prier lien on the mortgaged property, and paid out of 
the proèèeds of the foreclpsure sale, if not sobner paid out of the earn- 
ings of tlie road. Proàting by its expérience in previous cases, 
the court declined to act upon the assent of counsel appearing for the 
plaiiitiff, uhtil thé plaintiff had been advised of tiie condition which 
thé coùft proposed to impose, and expressly instructfed its counsel to 
assent therëto. After being advised of its terms, the plaintiff in- 
structèd its counsel to assent to the condition, and thé court there- 
upon appointed a recèiver, the order of appointment containing the 
followiûg teonditions: 

"Tlio foreg oiqg order appoiutlng a recèiver In thls cause Is made upon this 
express oonditiôn: Tliat the s;ild plaintiff, as trustée and mortgagee repre- 
seiiting the mortgfige bondholdera whose bonds are secured by the said 
mortgage, consents and agrées that the debts due from the railroad company 
for ticket and frelght biilanees, and for work, labor, materlals, machlnery, 
flxtures, and supplies of every kind and character, done, performed or fur- 
nlshed In thé construction, exttnsion, repalr, equipment, or opération of said 
road and Its branches in tlie state of Kansas, and llablllties incurred by said 
Company In the transportatlon of frelght and passengera, including damage to 
persou and property, whlch hâve accrued since the exécution of the mortgage 
set out In the bUl of complaint, belng the 2d day of January, 1888, together 
wlth àll debts and Uabllltles whIch the said recèiver may Incur in operatlng 
sald road, Including clalms for Injury to persoa and property, shall constltute 
a lien on said railroad and ail property appmteuant theteto superior and par- 
amoimt to the lien nf the mortgage set out In the blll, and sald railroad shalî 
not be released or dlscharged from sald lien untU sald debts and liahilities 
are paid. The recèiver Is fnithorized ànd directed to pay ail such debts and 
liabilitles out ôf the eartdngs of the road or out of any funds in his hands 
applicable to that purpose, and, if not soôner disoharged, then the same shall 
be paid out of the proceeds of the sale of the road." 

Among the well-settled rules applicable to the appointment of a 
recèiver in a suit for the foreclosure of a mortgage on a railroad are 
the following: 

1. That the appointment of such a recèiver is not a matter of 
right, but rests in the sound discrétion of thé court, and is a power 
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to be exercised sparingly, and with great caution, Eaîlroad Co. v. 
Howard, 181 U. S. Append Lxxxi; Fosdick v. Schall, 99 U. S. 235, 253 ; 
Sage V. Eailroad Co., 125 U. S. 361, 376, 8 Sup. Ct Kep. 887. 

2. That the court appointing a receiver may impose such. conditions 
as appear to be just and équitable, and the party asking for and aa- 
cepting the appointaient of a receiver on the conditions imposed will 
be bound thereby. In Fosdick v. Schall, supra, Chief Justice Waite, 
speaking for the court, said: 

"The mortgagee has his strict rlghts, whicli he may enfofce lu the ordlnary 
way. If he asks no favors, he need grant none. But If he ealls upon a court 
of chancery to put forth its extraordhiary powers, and grant Mm purely équi- 
table relief, he may, with propriety, be requlred to submit to the opération 
of a rulé whlch always applies in such cases, and do equlty in order to get 
eqnity. The appointmtnt of a receiver is uot a matter of strict right. Such 
an application always calls for the exercise of judicial discrétion, and the 
chanccUor should so mold his order that, whlle fayoring one, injustice is not 
done to another." 

And see Trust Oo. v. Souther, 107 U. S. 591, 2 Sup. Ct. Eep. 295. 

3. The trustée in a railroad mortgage represents the bondholders 
in ail légal proceedings carried on by it to enforce the trust. The 
bondholders claiming under the mortgage hâve no interest in the se- 
curity except that which the trustée holds and represents, and, if the 
trustée acts in good faith, whatever binds it in any légal proceedings 
it begins and carries on to enforce the ti-ust, to which they are not 
actual parties, binds them. Kerrison v. Stewart, 93 U. S. 155; Cor- 
coran t. Canal Co., 94 U. S. 741, 745; Shaw v. KaUroad Co., 100 U. 
S. 605, 611; Eichter v. Jérôme, 123 U. S. 233, 8 Sup. Ct. Rep. 106. In 
the case last cited the court say: "Whatever forecloses the trustée, in 
the absence of fraud or bad faith, forecloses them. This is the un- 
doubted rule." And where the trustée in good faith assents to terms 
imposed by the court as a condition for appointing a receiver, the 
bondholders are bound by such assent as fully and absolutely as if it 
had been given by them in person. In Kneeland v. Luce, 141 U. S. 
491, 509, 12 Sup. Ct. Eep. 32, the trustées consented that receiver's 
certiflcates might be issued, and made a prior lien on the mortgaged 
property. Afterwards the bondholders denied the right of the trus- 
tées to give such consent, and contested the validity of the receiver's 
certiflcates and the priority of lien given them, and the suprême court 
said: "The consent of the trustées to the issue of the certiflcates 
bound every bondholder. There is nothing to show that the trustées 
acted corruptly or fraudulently." And see, to the same effect, Kent v. 
Iron Co., 144 U. S. 75, 12 Sup. Ct. Rep. 650. In the case of Elwell v. 
Fosdick, 134 U. S. 500, 512, 10 Sup. Ct. Eep. 598, the trustées executed 
a release of errors, and, their authority to do so being questioned by 
the bondholders, the suprême court said: "The trustée représentée 
the bondholders, not only in the proceeding which resulted in the en- 
try of the decree so that the bondholders were not necessary parties, 
but he also bound them by his release of errors." 

Some time after the appointment of the receiver, August Wolff, 
claiming to be the holder of some of the stock and mortgage bonds 
of the Company, flled a pétition asking to be made a défendant in the 
suit, and the prayer of his pétition was granted by the district judge, 
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WollEialed lio answer orothôr pleadlng in the cause, and subsequently 
tvdïUdipè^ Ms à|)pearaneë in th.e case,: ànd the ordpr pennitting Mm to 
interrene as a défendant hàsbeenvàdàtéd, and his pétition dismissed. 
0û tJïè iBt oi September; 1890, Andrew Haes and four others, claiming 
to bë'HolièrS'and bearera of. 1,119 of the mortgage bonds, filed their 
petîtioB'tc» be made def endisnts in the suit, and theprayer of their pé- 
tition 'Wasgïaîited by the district judge, and they afterwards filed an 
answer in the suit, and a motion to strike ont of the order appointing 
the reoeiver that portion relating to the payment of certain debts 
of th« défendant company. A motion was filed on the 19th of Decem- 
bef, 1^90, tp y9.cate the order allowing said Haes ahd others to inter- 
venè as apfendànts. This, motion has been continued from time to 
time, and wiil now be disposed of, together with the motion to vacate 
that portion of the order appointing the receiver rdating to the pay- 
ment of certain debts of the company. 

Thèse bondholders do not allège that the trustée acted fraudulently 
or in bad f ajth in a^eeeing to the conditions upon which the receiver 
was appointed^ or that the trustée has in any manner faUed or neg- 
lected to discharge its trust intelligently and i^^good faith. No rea- 
son whatëver is shown wby thèse bondholders should be permitted to 
beeotoô parties on the record either as plaintiffs or défendants^ If 
bondholders could become parties for the asking, we should hâve as 
many parties to thèse sults as thera are bondholders, and the court 
would be compeUed to lîsten in turn to the views of every bondholder 
on every question arising in the case. This is wholly inadmissible. 
UnlesB fraud or bad faith is alleged against the trustée, the indi\'idual 
bondholders will 3aot be permitted to intervene, and wùl not be heard 
to complain of any action of the court based upon the consent of the 
trustée aeting in good faith- In a cause decided by Mr. Justice Brad- 
ley on the circuit (IVrbes v. Eailroad C!o., 2 Woods, 323, 335) he said: 

"And It Is lii the discrétion of the court Whether or not to permit a stock- 
hoWer to become a, party défendant in any cause where he is not made such 
by the bill. And, as it is held to be an extrême remedy, to be admitted by 
the court with hésitation and caution, I thlnk I ought not to hâve allowed it 
in this case, and. ought now to vacate the order for such allowance. 'Gtenerally 
speaking,' says Calvert, 'a Etranger can taike no part at ail, and cannot even 
be heard by CQunsel In a daim of interest in the suit except by consent of par- 
ties.' Galv. Parties, 58." 

The order granting thèse bondholders leave to become parties was 
improvidently made, and will be vacated, and their pétition dismissed. 
The trustée is quite as capable of defénding the estate against any un- 
founded cla\m as thèse bondholders, and it is apparaît that it is aeting 
in good faith in that regard. The contrary is not alleged. When any 
unfounded or fraudulent claim shall be presented, and the trustée 
shall fail to niake a proper défense thereto, or whenever it fails in 
any other respect to ^charge its trust honestly and faithfuUy, it will 
be time to consider the question ofmaking the bondholders parties 
for tlieir own protection. It is obvions the real purposé of thèse per- 
sbns in having themselves made défendants was to attack that por- 
tion of the order of the court appoiating the receiver relating to the 
payment of debts. This condition was imposed after full considéra- 
tion by the teourt, upon its own motion, and assented to by the trus- 
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tee. If that asseiit had not been giv^, the receiver would Eot liave 
been appointed. It was dear to the court tken, as it is now, that the 
condition imposed was équitable and just, and in tke interest of ail 
parties. If the creditors whose debts are preferred by the order had 
been permitted to proceed to enforce their liens and çoUect their debts 
at law, the trust estate would hâve suffered losses much in excess of 
the delats which are made a charge upon it by the order appointing 
the receiver; and the trustée acted wisely and in the interest of the 
bondholders in assenting to the appointment of the receiver on the 
conditions itnposed by the court. The court declined to appoint the 
receiver upon any other tenus. 

Preferential debts, it is commonly said, are those which hâve aided 
to conserve the property, and hâve been contracted within some rea- 
sonable period. But just what debts aid to conserve the property, 
and what length of time will bai* them, is not very clear upon the au- 
tiiorities, and dépends largely upon the circumstances of èach partic- 
ular case. There is no fixed rule barring preferential debts contracted 
more than six months bef ore the appointment of the receiver. There 
is no "six months' rule." In the case of Haie v. Frost, 99 U. S. 389, 
the suprême court gave priority to a claim for materials fumished 3 
years before the appointment of the receiver, and for which a note 
had been given 16 months before the receiver was appointed. In the 
case of Bumham v. Bowen, 111 TJ. S. 776, 4 Sup. Ct. Eep. 675, the 
court gave priority to a claim for coal supplied 11 months before the 
appointment of a receiver. There are cases in the state courts aJso 
where priority has been given to debts contracted much more than 6 
months before the appointment of the receiver. See note to Blair v. 
Eailway Co., 22 Fed. Eep. 471, 475. In the case of Central Trust Co. 
V. St Louis, A- & T. Ey. Co., 41 Fed. Eep. 551, the mortgages in suit 
were executed in 1886 and 1887, and the receivar was appointed in 
1889 by Mr. Justice Brewer, then circuit judge; and afterwards, when 
the question arose as to what debts should hâve priority, Justice 
Brewer said: 

"I do not understand from the parties maklng the application for the receiver 
that there was any désire or thought of cuttlng off any just claims accming 
durlng the brlef period which has elapsed since their mortgage was given, and, 
if counsel or party had any such idea, they much mistake my judginent in the 
premlses." 

The period that elapsed between the giving of the mortgage and the 
appointment of the receiver in that case was the same that it is in 
this. 

In the case of Central Trust Co. v. Wabash, St. L. & P. Ey. Co., 30 
Fed. Eep. 332, 334, the same learned judge said: 

"As a single corporation, it was also in debt to an amotint exceedlng $3,- 
000,000 of floatlng Indebtedness, and yet of that character of indebtedness 
wWch, by the décision of the suprême court, was preferred to ail mortgages. 
Thus the preferential debts of throe millions and over were a prior lien upon 
ail the roads belonging to the Wabash; not a lien upon one division, and no 
lien upon another, but a lien upon each and ail of them, prior In right to every 
mortgage, gênerai or local, junior or senior." 

This was probably the largeat amount of preferential debts ever al- 
lowed in a single railroad foreclosure. It is worthy of note that the 
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original bill in that case was flled by th.e mortgagor, tîz., tlie Wa- 
ba^, St. Louis & Pacifie Eailway Company, and the receiver was 
appointed, and thé ordèr for the payment of preferential debts made, 
upon its pétition, and not upon a bm flled by the mortgagees or trus- 
tées of the bondholders. The bill a,lleged the inabilîty of the Com- 
pany to pay its debts," and prayed for tiie appointment of a receiver 
of its property, and contained this allégation: 

"That your orator also issued, wlthln the last two years, its promissory notes 
for very large sums of money, and, in order to provide means for the meeting 
of Its expenses arid the keeplng of Its road In successful opération, and com- 
pleting its Unes as aforesaid, orator induced a number of perspns of liigh flnan- 
cial standing to become indorsers of said notes; and by means of a crédit 
given by such indorsemeuts orator was enabled to negotiate sald notes for 
value, and recelved the prooeeds thereof ; and orator shows unto your honors 
that there will be due on said promissory notes at maturity about the sum of 
tyro miUlons two hundred tho^sand dollars. Orator further shows unto your 
hpnors that the several persons aforesaid by whom orator's notes were In- 
dorsed as aforesaid are partially secured with respect thereto by a pledge of 
bonds secured by said collatéral tnist to thé nominal amount set forth in Ex- 
hlbit A, aforesaid, and to that estent said persons hâve a lien upon ail the prop- 
erty embraced in said collatéral trust, including the bonds, stocks, rolling 
stock, englnes, ajid real estate specified in said collatéral trust. Orator would 
further show that the moneys derived froœ the promissory notes as aforesaid, 
indorsed as aforesaid, were applied to the payment of interest accruing on 
bonds secured by the mortgages aforesaid, prior and superior to the bonds 
secured by the gênerai mortgage aforesaid, .and also to the payment of ma- 
tiulng tastallmpnts of the purchase money of rolling stock necessary and in- 
dispensable to the use oî orator's road, which payment was necessary in order 
to prevent the forfeiture of orator's intérëst in said rolling stock, and its rlght 
to tbe use and possession thereof. And orator would further show that the 
gald collatéral trust which said indorsers hâve a right to rely upon as indem- 
nlty to them embraces a large amotmt of valuable rolling stock necessary to 
the opération of orator's Unes of road, ànd it also embraces very valuable ter- 
minal' facilltless in the city of Chicago; ànd' in the other eities aforesaid, by 
mes£ns of which orator Is enabled to transact the important business in said 
eities, and without which orator would be unable to maintain its growlng trade 
ifl sald pitiés." 

Upon this showiag the court made the following order: 

"It Is ordered that the recelvers hereln shaU proteot, by thelr obligation as 
receivers, the promissory notes of complainant corporation falling due May 
31,1884, amouhting, in the aggregate, to the sum of Ç223,333, which notes are 
secured by the IndlvldUal indorsements, and the collatéral trust bonds referred 
to in the original bill of complaint and in the pétition flled hereln May 80, 1884; 
also the promissory notes of complainant corporation falling due June 4, 1884, 
secured as aforesaid, and amoimting lu the aggregate to the sum of $85,000; 
also ail other Uke promissory notes of cottiplalnant corporation secured by in- 
dorsements and bonds as aforesaid, which may mature before any other or 
différent order of the court in this behalf shall be made." 

It wiU be observed that this order was made lipon the application 
of the insolvent mortgagor, and without the assent of its mortgagees, 
and that it covered debts for borrowed money, which accrued "within 
the last two years." Thèse were a part of the debts, which, in the 
language of tiie opinion last cited, were, by the order of the court, 
made "prier in right to every mortgage, gênerai or local, junior or 
senior." The mortgagor borrowed money "for the meeting of its 
expenses, and the keeping of its road in successful opération, and 
cdihpleting its Unes," and executed its notes therefor, which were in- 
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dorsed by persons of high ûnancial standing, and thèse notes were 
held to be preferential debts. If a debt for money borrowed by thé 
mortgagor within two years, for the pnrposes named, is a preferen- 
tial debt, It is not perceived why the debts due to the persons who 
furnished the labor, materials, and supplies for thèse very purposes 
are not entitled to a like préférence. It cannot be maintained that a 
debt due for materials, labor, and supplies is not a preferred debt 
so long as it is due to the person who furnished the labor, mate- 
rials, and supplies, but that a note given for borrowed money to pay 
such debt' at once becomes a preferred debt for the protection of the 
iudorsers. The equity of the indorser cannot be greater than that 
of the creditor who furnished the materials. 

And it is an error to suppose that such debts can only be given 
priority where there has been a diversion of the income of the roadj 
nor is it true that they can only be paid out of the earnings of the road, 
and cannot be made a charge on the corpus of the property. A diver- 
sion of the income is not essential to give them priority, and they may 
be made a charge on the corpus of the estate if the earnings are not 
sufficient to pav them. MUtenberger v. Railway Oo., 106 U. S. 286, 311, 
312, 1 Sup. C5t. JÉlep. 140; Union Trust Co. v. Illinois M. Ey. Co., 117 U. 
S. 434, 457, 463, 6 Sup. Ct. Kep. 809; Thomas v. Eailway Co., 36 Fed. 
Kep. 808. Nor is it essential that the order for the payment of prefer- 
ential debts should be made at thetime, and as a condition, of appoint- 
ing a receiver. The better practice is to do so, but, if such an order is 
not then made, it may be made afterwards. Central Trust Co. v. St. 
Louis, A. & T. Ey. Co., 41 Fed. Eep. 551; Fosdick v. Schall, supra; 
Blair v. Eailroad Co., 22 Fed. Eep. 471. It is not to be implied from 
what is hère said that a uiortgagee of a raUroad can escape the pay- 
ment of preferential debts by a foreclosure of his mortgage without 
asking for a receiver. LiabiUtics of a railroad conipany wliich fall 
within the définition of preferential debts hâve priority over a mort- 
gage on its road, without regard to the question of receivership. 

The order appointing the receiver in this case, by its terms, prob- 
ably included some demands not in the category of preferential 
debts, as that term is usually construed. Some very nice distinctions 
hâve been taken between preferential and nonpreferential debts un- 
der the gênerai rule, and the order was designedly made compre- 
hensive enough to silence contention on that subject. As respects 
the character of the claims to be preferred, it is the same as the order 
of the coTu^ in the case of Dow v. Eailway Co., 20 Fed. Eep. 260, 266, 
and the order made in that case was held by Mr. Justice Brewer, 
then circuit judge, not to be "in excess of the proper powers and 
discrétion of a court appointing a receiver." Central TYust Co. of 
New York v. Texas & St. L. Ey. Co., 22 Fed. Eep. 135. It is be- 
Ueved no claim has been allowed as a preferential debt which is not 
such under the gênerai rule on the subject; but, if the faet is other- 
wise, no one can complain, so long as the debts allowed corne within 
the ternis of the order. It is due to the trustée to say that it has 
not at any time shown the slightest disposition to break its faith with 
the ci-editors or the court in this matter, but, on the contrary, has at 
ail times exhibited fiiat highsense of business integrity and honor 
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Wlii^li sliàiilcl always i&àraeteriiae those en^aged in the înanage- 
taentând éxecution ofiàPge fliitiiiciai trusts. 

It ÏS undoubtedly true that at dommon law tlie flrst lien acquired 
by CotttraÉt or by operatioti of law bas prècedence, but tbat rule never 
had JâsUy àfit^icatiob ià tlièiiMiritiine law, and equity bas lai-gely 
modiiSea It in its application tô si^ts to foreclose railroad mortgages. 
By tbe nïaritiine law, épèaldng generally, seamen's wages held the 
flrst ralik,i'a bottomry bond nexV<tbe claims of matérial men next, 
and claimS' for 'damages to person and property are preferred to tbe 
lien bf à inorifcgage, Which holds the lowest rank. The grdund upon 
which thèse rules proceed is that of giving préférence to those last 
aiding to conserve the property. iJiEailroad Oo. v. Cowdrey, 11 Wall. 
459, the suprême court said the rule referred to "has never been in- 
troduned iiito bur laws except in maritime cases;" and this was un- 
dbubtedly trae; but that coùrti in numerous later cases for the fore- 
closure of railroM mortgages, bas recogiiized the justice and necessity 
of modifying the conuûon-îaW rule as to the priority of liens, and 
adopted tp a limited extent^ as applicable to suits for the foreclosui-e 
of railroad mortgages, sbme of the pfinciples of the maritime law. 
This was jOtifet done inûPoôdick v. Schâïl, supra, and that case has 
been foUbWedj and its doctrine applied, in niunerous later cases. 

Eailrbads and railrbad mortgages are of modern origiu. The 
courts at first failed to distinguish between a mortgage on a rail- 
road and a mortgage on a house and lot, and receivers were ap- 
pointed without maMng any prorision to pay even the current wages 
of the employés of thë cbmpany, or to pay for the most essential 
supplies, howeter recèntly f umishëd. Expérience and observation 
demonstrated the ineqtdty of this mode of proceeding. Courts of 
equity were compelled to inqutpè înto the nature of railroad property 
a,nd railroad ln<«'tgages. It was perceived that, as a secm-ity for a 
debt, there Wâfl much more anaJogy between a railroad and a ship 
than there was between a railroad and a house and lot. It was per- 
ceived that raâroads performëd on land the same ofBces that ships 
did on the sea.. They are bioth great and indispensable instruments 
of commerce. Their chief différence as such instruments is the 
Chemical composition of the éléments Upon which they are operated. 
One moves in the water and the other on iron rails. It is said of 
shlps that they are made to plow the seas, and not to rot at the 
wharfs, and railroads are built to bô actually operated in carrying 
the commerce of the country, and not tb rust out. XJnless it is kept in 
opération, a railroad does not fulfiU the purpose of its création, and is 
comparatively valueless as à mortgage security; but, like a ship, it 
cannot be operated and made valuable as an Instrument of com- 
merce, or for any other purposé, without incm-ring daily expenses 
for work, supplies, and mateiials. Thèse debts are never paid at the 
time they are contracted. That is impossible from the nature of 
the business. In the case of solvent companies, the time of pay- 
ment varies, and it varies with the same company at différent times. 
It is longer or shorter, depending on the fluancial condition of the 
company, the length of its line, and other causes. The labor, sup- 
plies, and materials are absolutely essential to the opération of the 
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road, and, as a matter of fact, are in most cases furnislied on its 
crédit, in the same sensé that the supplies of a ship are fumished on 
the crédit «f the sMp. Foi* thèse and other like reasons there has 
been a growing tendency ainong the courts and legislatiu^es in tliis 
country to give such debts of a railroad company priority over the 
lien of a mortgage. It seems probable that the courts wiÙ not hâve 
to deal with the question, on gênerai principles of equity, much 
longer. Some of the states hâve already passed acts giving ail 
obligations incurred in the construction and opération of a railroad 
priority over mortgages, and similar statutes will probably soon be 
passed in other states, unless the practice and décisions of thelr 
courts shall render them unnecessary. Undoubtedly, under the 
opération of thèse statutes, and the later and sounder practice of 
courts ôf equity, acting independehtly of any statute, in requiring as 
a condition of the appointment of a receiver for a railroad the pay- 
ment of the class of debts mentioned, the ends of justice hâve been 
promoted, and a stop put to some practices which were extremely 
mequita,ble and injurions alike to the company, the mortgagee, and 
the gênerai creditors. It occurs less frequently nov(f than formerly, 
that railroad receivers are appointed and mortgages foreclosed leav- 
ing unpaid in whole or in part those whose labor and materials built 
the road and created the security, — ^for railroad mortgages are some- 
times executed bef ore a shovelf lU of earth, has been thrown towards 
the construction of the road, — or kept it in repair and opération 
after its construction. When it is known that a misapplication or 
fraudulent use of the proceéds of the bonds or the earnings of the 
road cannot be visited upon the innocent persons whose labor and 
materials build the road or keep it in repair and opération, the mort- 
gagee will see to it that the revenues of the company, derived from ' 
thèse and ail other sources, are expended for legitimate purposes. 
Honesty and economy in railroad building and management will 
thus be promoted, and the company, the mortgagee, and the public 
WiU alike be beneflted. 

In this case the cotu^ enjoined the creditors from proceeding to 
coUect their debts by the customary methods. In compliance with 
the order of the court, the creditors hâve presented their claims, and 
they hâve been allowed, and proper certificates of indebtedness is- 
sued, which hâve in most cases been assigned to persons who pur- 
chased them in good faith, relying upon the order of the court. The 
creditors and the public had a right to rely upon the court's order. 
Kneeland v. Luce, 141 U. S. 491, 509, 12 Sup. Ot. Eep. 32. Courts 
should keep faith with suitors and the public if no one else does. If 
the question of the obligation of contracta is to be considered, it 
would séem that the agreement of the trustée with the court, and, 
through the court, witi thèse creditors, constituted a contract of the 
very highest obligation. This obligation, so far as it relates to the 
court, is heightened by the considération that for a breach thereof 
on the part of the coiu^ the law affords the citizen no redress. The 
court cannot be made to respond for a breach of its engagements. 

Only honest and bona Me debts of the character named in the 
order wiU be allowed and made a charge upon the estate. As stated 
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befoJ*e, no daim bas thtis far beea aliowed whlch would not be ai 
picèfetëntial debt by'the strictest rule on that subject, and none will 
bê'jallôwéd wblch dô not fall clearly wlthîn thé provisions of the 
flféder. The motion to vacate the order of the court relating to the 
paiement of debts is denied. 

•:'v:,': ». :'/■■: NOTE., 

HiïHiBOAD MORTGAGBB— FOBECLOSUBE— ReCEIVERB— PrBFEMBNTIAL InDEBTED- 
;,; -MUSS. . . . ,; 

The pjjinlon In the principal case contains the flrst vlgorous protest against 
the disposition to put railroads upon thè same plane as other '^pecies o( prop- 
erty "«ith référence to thé effect of mortgages upon the rlghts of third persons; 
and, While tihe case doee not tum upon thls reasoning, it demonstrates the fact 
that, |f the law of précèdent were now as elastlc as m the days when the mari- 
time law of liens was created, railroads ought especially to, be subjected to 
stmllar «doctrines. The aaalogies drawn by the leamed Judge who deUvered the 
opînloii -are' rendered nlbre forcible when, In connection wlth the Commercial 
policy bUtllned by hlm, It Is borne In mind that the home port of many railroad 
corporations, to which employés and material men are expécted to look, Is a 
port only In name, representlng no more than a favorable fleld for obtalning 
thé léàst onerous of corpotate charters. In the case of T7. S. V. Southern Pac. 
B. Cp., 4Ô Fed. Eep. 298, It appears from the opinion Of Mr. Justice Harlan 
that the Southern Paciflc Company was a corporation of Kentucky, but that It 
had no property or business in that state, nor any office or agent there, except 
an assistant derk, holding a subordlnate position, and maiutained for the pur- 
pose of preserving the charter of that company under the laws of that com- 
monwealth. Its property was ail In other states and territories, and Its gên- 
erai offices were, and for many years had been, hi San Francisco, Cal., and its 
principal executive offlcers resided there. TMs corporation was nelther a cit- 
izen nor résident of any, one of the states or territories in whlch Its road was 
operated. The same may be sald of tlie Ohoctaw Coal & EâUroad Company, a 
railroad corporation incorporated in Minnesota, ail ofwhose property and of- 
fices were In the Indiàn Territory or Pennsylvania. See Insurance Co. Vi 
• Cooper» 4 tr. S. App. 631, 683, 2 C. C. A. 245, 51 Fed. Rep. 332. It "must 
dweU In the place of Its création," (Bank y. Earle, 13 Pet 588,) and cannot 
be sued, in a fédéral court where its rbad Is operated by a citizen of an- 
other stâte. Hère the home port -vas a mère sham. And the de- 
luded employé or material man would hâve found It impraeticable to reach 
anythlng there, although he was compelled, in order to get a judgment in the 
fédéral courts, ,to go to the state by whose laws it was created— to the home 
port— to sué the borporation. Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 
Rep. 93Ï5, overrilllng the décision in U. S. v. Southern Pac. B. Go., 49 Fed. Rep. 
297. See, also, Pendleton r. Bussell, 144 U. S. 640, 12 Sup. Ct. Bep. 743. Ail 
that could havé been in contemplation upon the part pf those whose bone and 
sinew and means kept it a going concem was the property of the company at 
the place of Its location. 

Another reason for holding to a vlew such as that how under discussion is the 
fact that railroad companies hâve been treated as exceptioual public bodies, 
who, Tuillke private enterprises, were entiûed to the exercise of the sovereign 
prérogative of eminent domain, and who, because of thelr unique character, 
were entitled to be totally rélleved from the doctrhies of trespass to real estate, 
whlch, in the case of Individuals and govemmental bodies, gave to the true 
owner the improvements of a bona flde, but illégal, possessor. Justice v. EaU- 
road Co., 87 Pa. St. 28; Jones v. Railroad Co., 70 Ala. 227; Navigation Co. v. 
Mosier, 14 Or. 519, 13 Pac. Bep. 300; Newgass v. Railroad Co., 54 Ark. 140, 146, 
15 S. W. Rep. 188; Railroad Ço. v. Dickson, 63 Miss. 380; State v. Baker, 20 Fia. 
616; Cohen v. Itallroad Co., 34 Kan. 158, 8 S. W. Rep. 138; Railway Co. v. 
Dunlap, 47 Mich. 456, 11 N. W. Kep. 271; Railway Co. v. Goodwln, 111 111. 
273; Searl V. School District, 133 U. S. 553, 10 Sup. Ct. Rep. 374; Lyon v. 
Railroad Cq., 42 Wis. 538,— with which compare U. S. v. A Certain Tract of 
Ijand, 47 Câl. 515; Meigs v. McOlung's Lessee, 9 Cranoh, 11, 18; Price v. Ferry 
Co;, 31 N. J. Bq; 31; Wiloox v. Jackson, 13 Pet. 488; Graham v. Railroad Oo., 
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36 Ind. 463; U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. Rep. 240; Hunt v. Iron Co., 
97 Mass. 279; RaUroad Co. v. Robbins, 35 Ohlo St. 531. 

Railroads are also essentially unique, in thls: that whlle they require a rlght 
of way, rails, stations, maolilne sliops, etc., thèse are but adjuncts to the run- 
ning of cars. Jn its last analysls a raUroad consista of trains of cars moving 
from station to station, from state to state, and, in some instances, from océan 
to océan. It is the opération of thèse trains whlch keeps the railroad a golng 
concem,— an opération which, more than ships, requires services and employés. 
Dow V. RaUroad Co., 20 Fed. Rep. 264. One cannot refrain from tblnking, in 
View of thèse reflections, that the suprême court of the United States took too 
narrow a view (a vlew they ha,ve slnce not rigorously adhered to) when they re- 
fused to assimilate the claim fo'r supplies of the matériel man furnished to a 
raUroad to the Uen of the materlal man in admiralty, as agalnst a mortgagee. 
Railroad Oo. v. Oowdrey, 11 Wall. 459, 482. But the flexibiUty of the law does 
not now seem to be equal to the task of statlng and enforcmg so équitable a 
rule, on thèse groimds, without the aid of législation. 

In many of the States of the Union the législatures hâve taken up the matter 
more or less extensively. In Califomia, Colorado, Oonnecticut, Dakota, Geor- 
gla, Idaho, Massachusetts, Michlgan, Mionesota, Missouri, Montana, Nevada, 
New Hampshire, New Mexico, Rhode Island, and Tennessee, the laws, in di- 
verse ways, protect the laborer and materlal man who fumish labor and ma- 
terlal In the construction of a railroad. In Maine, Mississippi, North Carollna, 
Vermont, and Wisconsin the lien law seems only to reach the laborer who ex- 
pends labor In the construction of the road. In Utah and Washington the law 
protecta the laborer and materlal man who fumish labor or materlal tn con- 
struction, equipment, or repairs, etc. In Alabama, Florida, and New Jersey 
the laborer and employé who expend labor and services in operating the road 
seem to be protected. In New York the laborer who expends work in the op- 
ération of the road seems to be protected. In Ohio, Pennsylvanla, and Texas 
the law seems to cover labor expended la construction and opération of the 
road. In Arizona, minois, Indlana, and Virginia the mechanic, laborer, opéra- 
tive, and materlal man ail seem to be protected, as weU for work or materlal in 
operating as constructing the road. In lowa the law does not seem to reach 
the employé, but otherwise ia more comprehensive than the states last stated. 
It goes further in protecting with a lien parties who sustain injuries, and in 
making the lien of the lien créditer paramount to existing mortgages. Ken- 
tuoky covers aU the ground covered by the law In Arizona, Illinois, Indlana, 
or Virginia. The law of Arkansas seems to be the most comprehensive and 
simple of ail. Under its provisions the mechanic, laborer, employé, mateiial 
man, and the party damaged in person or property hâve a lien paramount to 
any mortgage, trust deed, lease, or other mode of transfer executed after the 
act was passed. 2 Jones, Liens, |§ 1634-1673, inclusive. 

But, outside of lien laws, many courts hâve found a way to work out, wlth 
more or less dissent, a certain measure of justice to claimants agalnst railroads 
in préférence to the claims of mottgagees. Besides the authorities referred to 
in the principal case to sustain this contention, the foUowmg can be profitably 
consulted: Douglass v. Oline, 12 Bush, 608; Duncan v. Trustées, etc., (Va.) 9 
Amer. Ry. R. 386; Williamson's Adm'r v. RaUroad Co., 33 Grat. 624; Poland v. 
RaUroad Co., 52 Vt 144, 176, 177; Hervey v. Railroad Co., 28 Fed. Rep. 169; 
Blalr V. RaUway Co., 22 Fed. Rep. 471; Id., 23 Fed. Rep. 521; United States 
Trust Co. V. New York, W. S. & B. Ry. Co., 25 Fed. Rep. 797. Mercantile 
Trust Co. V. Pittsburgh & W. R. Co., 29 Fed. Rep. 732; Atkins v. RaUroad 
Co., 3 Hughes, (U. S.) 307; RaUroad Co. v. Johnston, 59 Pa. St. 290,— wlth whlch 
compare Addlson v. Lewis, 75 Va. 701; Coe v. RaUway Co., 31 N. J. Eq. 105, 130, 
et seq.; Porter v. Steel Co., 120 U. S. 649, 7 Sup. Ct. Rep. 1206; PideUty, etc., 
Co. V. Shenandoah V. R. Oo., (Va.) 9 S. E. Rep. 759; Farmers' Loan & Trust 
Co. V. Chicago, etc., Ry. Co., 42 Fed. Rep. 6; Jessup v. Railroad Oo-, 3 Woods, 
441. 

In FideUty, etc., Co. v. Shenandoah V. R. Oo., (Va.) 9 S. B. Rep. 759, 763, it 
was sald, "No Invariable rule is deducible from the authorities." In Blalr v. 
Railroad Co., 22 Fed. Rep. 471, the right of claimants as agalnst mortgagees 
was held not to dépend upon a condition to that effect in the appointment et 
the recefver; and it was also held, Brewer, J., delivering the opinion, that "the 
Idea which. underHes claims of this nature is that the management of a large 
V.53F.no.2— 13 
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bnMness like tbàt of a rallroad company catmot be conducted on a cash basls. 
Temporary crédit, In the nature of thlngs, Is Indispensable. Its employé» 
oennot: be pald eyery month. It cannot settle wltli otber roads its traâlc bal- 
ances 'Ht tiie close of eveiy day. Time to adjust and settle thèse racious mat- 
terals indispensable. Becaiise, In the nature of things, this is so, such tem- 
poraiy; crédits mnst be taken as assented to by tbe mortgagees, beeause botU 
the mortgagees and the pnbUc are iaterested in keeplog np tbe road, and har- 
tng It preserved as a golng concem, and whatever is necessary to accompUsU 
tbls resuit must be taJtenaa assented to by tbe mortgagees." In flxing tbe 
timo; prier to the appOtnttaent of the receiver that the claim should hâve been 
contracted in order to entitle it to enter the charmed clrde, it was sald in the 
same case: "There Is no arbitrary timè prescribed, and it should be only such 
reasonable tlme as, in the nature of thiuigs, and in the ordinary course of bus- 
iness, would be sufflcient to hâve clalms settled and paid. Six months 
is thte longest time I haVe noticed as yet given. * * * Perhaps, In some 
large concems, with extensive Unes of road and a compUoated business, a 
longer tinle might be neoÊssary. " 22 Fed. Kep. 474. In that case only claims 
accrhlng six months before the appointment of the receiver were allowed. 
Olalms for car springs and spirals, which existed three years before the ap- 
polntinent of a receiver, as shown in the principal case, bave been allowed by 
the United States suprême court. Haie v. Frost, 99 U. S. 889. In Atkins v. 
RalIïondGo., 3 Hughes, (Ui S.) 307, the clalm was 22 months old at the tlme of 
the appointment of the receiver. For otber période, see note, 22 Fed. Rep. 478. 
And the suprême court bf the United States bas not departed from Its position 
in Haie V. Frost, supra, although it bas not always been consistent In Its ntter- 
ances. Compare with the cases clted by the leamed judge in the principal 
case. Union Trust Co. v. Illinois M. By. Co., 117 U. S. 434, 456, 457, 6 Sup. Ct. 
Rep; 809; Dow v. Balh:oad Oo., 124 U. S. 652, 656, 8 Sup. Ct. Rep. 673; Sage v. 
Ballrôsid Co., 125 U. S. 361, 8 Sup. Ct. Rep. 887; Union Trust Oo. v. Morrison, 
125 U. 8. 591, 612, 8 Sup. Ct. Rep. 1004; Morgan's, etc., S. S. Co. v. Texas, 
etc., Ey. Co., 137 U. S. 171, 197, 11 SUp. Ct. Rep. 61; Rallroad Co. v. Hum- 
phTeys, 14S U. S. 82, 103; 12 Sup. Ct. Rep. 787; Vartousrules are reUed upon 
to sustain the position of the courts, which résolve themselves tnto an elastlc 
raie, dejiendlng upon the breadtb of mlnd of the tribunal determining the 
matter. The old saying about "the chancellor's foot" seems to be highly ap- 
propriate in this connection. 

The suprême court of HUnois, In a very récent and a very well consldered 
opinion, has placed the question upon a footing whlch is highly équitable, 
and fuUy sustalns the réputation that court en joys of behig a sound exponent 
of law. Nowheré else is thé question placed upon so sound a footing. In the 
oase ref erred' to (Insurance Oo. v. Heiss, 31 N. E. Rep. 138) the record disclosed 
that Helss and others had Instltuted their suit In chancery to recover from the 
JaclisonviUe Southeastem Rallway Company damages whlch they clalmed to 
hâve sustalned to their property In 1883 by the construction of the railroad 
ttrbugh Centralla, lU.; sald claims betng evldenced by Judgments which they 
had respectlvely obtained at law. The oompany had executed mortgages to 
secure bonds issued by it on July 1, 1882, upon Its property, and any future 
property it mIght thereafter acqUire. This mortgage was relied upon lu the 
controversy. The mortgagfe contalned the usual provisions for takhig pos- 
session upon default of payment of Intet^st, etc. The bondholders intervened, 
set up their rights, and two questions were made, one of whlch is that now 
under discussion. The opinion of the court upon that question is as foUows: 

"It is sald that appeUants, mortgage bondholders, are innocent purchasers 
of the bonds, Wlthout notice of any equitleâ in appellees; that the mortgage by 
which the bonds purchased by them are secured is prier both in date of exé- 
cution and recordlng to the judgments of appellees and to the accrulng of the 
damages for which the Judgments "were rendered. It Is true, as we bave seen, 
that the mortgage was executed Jidy 1, 1882, and that the road was not con- 
strueted aloug the street In question untU October, 1883, and that the damage 
sults were pot brought imtil In 1887, and judgments not recovered imtU Au- 
gost, 1888. If thèse bondholders were not required to talie notice of the 
right of appellees, and it Is necessary to bring notice home to them, évidence 
thereof is nOt wantlng in this record. They were notifled upon the face of 
the bond and mortgage that the bonds were issaed upon an unânished Une 
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of road; that theyvrereto be Issued at the rate of ?10,000 a mile, as the pro-, 
Jected line of railroad was completed. The mortgage executed to seoure 
thèse bonds was made to cover, net only the smaU portion of the road then 
constructed, but the franchise and property of the railroad company then 
owned or thereafter to be acqulred, and the projected llne of road as it might 
be completed through the clty of Centralia. It was apparent on the face of 
the seciirity that the railroad and property of the company then iû existence 
was not intended as the sole secnrlty for thèse bonds, but the security was to 
be appreciated and perfected by the acts of the raUroad company in the build- 
ing and completion of the railroad. * * ♦ The raUroad company was, in a 
sensé, agent of the bondholders to perfect their security, and the lattèr must 
be held boimd by the acts of the company in respect of the completion of the 
road, so far, at least, as such acts can be held to hâve been clearly wlthln the 
contemplation of the parties in appreclating and perfectlng the security." 
Id. 144. 

It wlll be observed that the damages referred to had occurred in 1883, and 
that the parties did not attempt to recover therefor until 1887, and that the 
mortgage referred to was executed in 1882. What is there said S s equally as 
applicable to the maintenance of the railroad. A railroad quickl^ goes to ruii;i 
without the services of those who keep it up and operate it, and its public 
functions are as much (if not more) subserved thereby as by the mortgage 
debt; and that opération Is llkely to entall hurt to others under circumstances 
which Involve more blâme to mortgagees than the injured parties, and such 
tnjured parties stand on as équitable a footing as the Injured parties In the 
cases just cited. 

A référence to the authorltles shows that It was an old doctrine that prop- 
erty not in existence was not at law covered by a mortgage which attempted 
to embrace after-acqulred property, and courts of equlty only gradually Intro- 
duced the doctrine of enfordng such mortgages. Bven in thls regard complète 
uuanimity does not exlst. But courts of equlty could not hâve Intended, in en- 
forclng thls équitable doctrine as agalnst légal doctrines, to cover such after- 
acquired property in favor of such a mortgage, at the expense of those who 
created such property, and who could only look to it and that which it ben- 
eflted for compensation. And they certalnly never coidd hâve contemplated 
that thls équitable doctrine (which was hardly as équitable as the prior law 
doctrine as against thlrd persons) should be Invoked in an appUcation for a 
receiver at the tnceptlon of a cause, or at any Interlocutory stage of a cause, 
at the expense of Innumerable dalmants who woxild thus be deprived of 
redresa for work doue and injuries reCeived. It is extremely difflcult to recon- 
cUe With established principles of equity and justice the doctrine that one who 
takes a mortgage upon a railroad to be thereafter built has in equity a lien 
on the road, after it Is buUt, superior to that of the man who Is damaged by 
its construction, or who fumlshed the labor and materlals to build It. 

With the equity doctrine thus inclinlng towards the protection of claimants 
agalnst railroad property; with the courts leanlng agalnst the injustice of seiz- 
Ing a railroad at the expense of a host of claimants, wliose bone, sinew, 
money, and material went to form a thing which had no slmUar existence at 
the tlme the deed of trust was executed; with public policy leanlng towards 
the protection of those who had kept the raUroad going, to carry out its public 
purposes, (the purposes for which It enjoyed the sovereign prérogative of 
eminent domain, and an exemption from doctrines of trespass applying to 
others,) — what is a chancellor compeUed to do, when an application is made to 
hlm to take hito custody and run a railroad by means of hls receiver? 

In cases where a receiver is asked for to operate and construct a raUroad a 
court ought to hâve the privUege of saylng, "No." The running and bmlding 
of a raUroad is serions business, involvlng large obUgations and crédit, and 
much tlme, and ordinarUy the parties ought to be understood to contract vfith- 
out Intendlng that the court should do any such thing. See 19 Amer. Law 
Eev. pp. 400, 406; Pom. Spec. Perf. Cont. § 312. And when a court is asked to 
assume this responsIblUty it ought to hâve the right to say : "Before I wUl ap- 
point a receiver, yon must agrée to pay clalms which hâve helped to keep the 
concem going, hâve put and kept It In its présent state, hâve made it useful, 
and such clalms as havè grown up vrithin a perlod to be fixed for damages to 
persons and property." That is the position taken by the leamed court in the 



196 naJEBAL beposteb, voL 53. 

principal oase, and, It eeems to us, In thls regard tbe court's position Is hiTuI- 
nerable. 

When a oonrt is called on to restrain the collection of taxes, it reqnlres, as a 
condition précèdent, that the légal taxes should be flrst pald. 1 Hlgh, InJ. (3d 
Bd.) i 497; 1 Fom. Eq. Jur. (2d Ed.) { 393. When a court of chancery Is called 
on to set aeddfi a usurlous contraot, It requires as a condition that the légal In- 
terest shaU be tendered. He who seeks equlty must do equlty. 1 Pom. E!q. 
Jur. (2d Bd.) g 391. It would be marvelous, Indeed, il chancery courts, when 
called upon to do so revolutionary a thing as to appoint a recelver of a rail- 
road, (thls was the term used to denomlnate the aot In State v. BaUroad 
Co., 15 Fia. 286,) did not hâve the right to prescrlbe conditions which, by the 
consensus of ail (he <'ases, ■without exception, are équitable and Just. 

That the appointment of a recelver Is dlscretionary Is too well settled to ad- 
mit of dispute. Verplank v. Gaines, 1 Johns. Ch. .57; Chicago, etc., Co. v, 
United Statts, etc., Co., 57 Pa. St. 83; Hamburgh Manuf'g Co. v. EdsaU, S N. J. 
Eq. 141; Nlchols v. Arm Co., U N. J. Eq. 126; Denlke v. Lime, etc., Co., 80 N. 
Y. 599, 609; Mays V. Kose, Freem. Ch. (Miss.) 703; Leavltt v. Yates, 4 Edw. 
Oh. 162; Smith y. Rallroad Co., 12 Ont. App. 288; Owen y. Homan, 3 Macn. & G. 
378, 4 H. L. Cas. 997; Eanna v. Hanna, 89 N. O. 68; BaUroad Co. v. Souther, 2 
WaJL 510; Overton v. Eallroad Co., 10 Fed. Rep. 866; WUllamson v. RaUrood 
Co., 1 BIss. 198; Sage v. Eallroad Co., 18 Fed. Bep. 574; Mercantile Trust Oo. v. 
Missouri, R. & T. By. Co., 36 Fed. Bep. 221; Crédit Co. v. Arkansas Cent. B. 
Oo., l5 Fed. Bep. 46, 49; Farmers' l.ioan & Tnist Co. y. Chicago & A. Ry. C!o., 
27 Fed. Bep. 146; Beecher y. Bhilnger, 7 Blatchf. 170; Yose y. Beed, 1 Woods, 
047; Pullan v. Ballroad Co., 4 Biss. 35, 47; Morrison v. Buckner, Hemp. 442. 

And the rlght to make équitable conditions must follow as of course. See, 
besldes the principal case, Tumrar t. BaUroad Co., S Blss. 315, 318; Dow v. 
KaUçoad Co., 20 Fed. Bep. 260; Fosdlck v. SchaU, 99 TJ. S. 235; Morgan's, etc., 
8. S. Co., V. Texas, etc., By. Co., 137 U. S. 197, 11 Sup. Ot. Bep. 61; RaUroad 
Oo. V. Humphreys, 145 U. S. 103, Ig Sup. Ct. Rep. 787. Also the décision of 
Brewer, J., referred to In the priiioipal case. 

The orders of the learned judge In the principal case were wlse and correct; 
far more so than the shlftlng, vague* and uncertaln doctrines uttered by other 
courts. Preceding, as they do, the appointment of the recelver, they establlsh 
a dear nile. The refusai to consent to such conditions may none the less 
make the mortgages amenable tomuch, If not ail, of what is so provided; 
and the only effect of such a refusai will be to oblige the parties to go f orward 
Vlth foreclosure without a recelver. 

The principal case Is taken out <rf the fleld of debate by the fact that the 
parties In Interest consented ta advançe to the conditions the learned Judge im- 
posed. But the resuit would hâve been the same If the order had sald nothing 
about the trustee's assent to Its terms; for when a plalntlflC applles for the ap- 
pointment of a recelver. and the court makes the appointment upon terms, 
the plalntlff is as much bound by_the terms as if he had expressly assented 
thereto. If 'lecllnes to accept the reoeiver on the terms imposcd, he must 
witbdraw U.. .pplicatlon for a recelver. 

littte Bock. iMORBIS M. COHN. 



BIOHMOND & D. B. CO. T. TRAMMEL et al., Eallroad CommlgsloneniL 

(Circuit Court, N. D. Georgia. November 4, 1892.) 

L CSosBTiTUTiosAi. Law— Bailboad COMMISSIONS — FixiN 6 Rates — Rbasoha- 

BLBNKS8. 

A State statute empowering rallroad commissions to establlsh just and 
reasonable rates, and maklng the order of the commlssioners flxlng rates 
concludve évidence of their reasonableness, would be répugnant to the 
constitution of the United States, as deprlvlng the rallroads of due procesa 
of law; for the reasonableness of any rates flxed by the commission la 
a question for Judl(dal détermination, accordlng to the methods of Inves- 
tigation appertatning to courts of justice. Chicago, M. & St. P. By. Ccw 
T. Mhinegotit, 10 Sup. Ct Bep. 462, 702, 134 U. S. 418, foUowed. 
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2. SaME— iHJtTNCTlON— CONSTITUTIONAL LAW. 

Laws Ga. 1S79, empower the state rallroad commission to flx "reasona- 
ble and just" rates, and déclare that in any sults against rallroads involv- 
ing thelr charges for freight or passengers the schedule of rates flxed by 
the commission shall be deemed "sufflclent évidence" that the rates therein 
flxed are just and reasonable. Code Ga. § 3748, deflnes "sufflclent évi- 
dence" to mean "'that whlch is satlsfactory for the purpose." Held, that. 
In the absence of any interprétation of the statute of 1879 by the state 
courts, a rallroad company cannot malntala a suit to enjôla the commis- 
sioners from institutiug sults to collect penaltles for alleged violations of 
rates flxed by them on the ground that the statute dénies to the company 
its constitutlonal right to offer évidence as to what are reasonable rates; 
for It does not appear that the state courts will necessarily hold that 
"suiflclent évidence" means conclusive évidence. Chicago, M. & St P. Ry. 
Co. V. Minnesota, 10 Sup. Ct. Rep. 462, 702, 134 U. S. 418, distingulshed. 

In Equity. Bill by the Richmond & Banville Eailroad Company 
agamst L. M. Trammel, VirgU Powers, and Allen Fort, constituting 
the rallroad commission of the state of Georgia, to enjoin them from 
instituting suits to collect penalties for alleged violations of a cer- 
tain freight raie established by the commission. Injunction denied. 

Barrow & Thomas, for plainttff. 

W. A. Little and Allen Fort, for défendants. 

Argued before NEWMAN, District Judge, and FARDEE, Circuit 
Judge. 

NEWMAN, District Judge. This is a bîU brought by the Rich- 
mond & Danville Railroad Company, a Virginia corporation, agalnst 
L. M. Trammel and others, as members of and constituting the rail- 
road commission of the state of Georgia, under an act of the gênerai 
assembly approved October 14, 1879. The purpose of the bill is 
to enjoin the défendants from instituting against complainant a 
large number of proceedings in the various counties of this disMct 
to enf orce and coÛect penalties for alleged violations by complainant 
of a certain freight rule established by said commission. The rule 
relates to joint rates of freight to be collected by roads not under 
the same control, and this rule is claimed by the railroad corporation 
to be unreasonable and unjust. The whole scheme of législation 
in Georgia in référence to the powers and duties of the railroad com- 
mission is that the commission shall flx "reasonable and just rates 
of freight and passenger tariff." The provision on this subject, em- 
bodied in the constitution of 1877, art. 4, § 2, par. 1, is as follows: 

"The power and authority of regulating railroad ^'reight and passenger tar- 
Iffs, preventing unjust discrimination, and requiring reasonable and just ratea 
of frei^t and passenger tariff s, are hereby conferred upon the gênerai assem- 
bly, whose duty It shall be to pass laws, from tlme to time, to regulate freight 
and passenger tarlffs, to prohibit unjust discrimination on the various rall- 
roads in this state, and to prohibit said roads from char^ng other than just 
and reasonable rates, and euforce the same by adéquate penalties." 

The act of the législature of October 14, 1879, (Acts 1879, p. 125,) 
to carry into effect this constitutlonal provision, provides for the 
establishment of a railroad commission, and gave to it authority 
"to make for each of the railroad corporations doing business in thia 
state, as soon as practicable, a schedule of just and reasonable ratea 



198 ^. PBDEBAL EEPOKTÇE, vol. 53. , _ 

of charges for transportation of passengers and freight and cars on 
eacH br^sÉtî^ râilroads." The act ,of the législature of October 29, 
1889, (Acte i889, p. 131,),gives to ttë commission the "power to make 
just and reiasonalble joiw; rates for ail Connecting railroads doing 
business in this iState, as to ail traific or business passtng from one 
of said toads to anûéier." It wLll be perceived, therefore, thcit, as 
stated, Qlë powers of the commission are to establish "reasonable 
and just" rates for the railroad companies of the state. 

The contentions bf complatnant are — First, that the order or rule 
of the raUrpad Commission; in référence to joint rates is unreason- 
able and tiiimst; second, that by the terms of the act of the légis- 
lature of 1879, establishing the railroad commission, and flxing its 
powers and duties, and prescribing modes of procédure, etc., it will 
not hâve an opportunity, ib the suits which the railroad commission 
proposes to institute to enforce the penalties against it, to show this 
fàct; the provision of the act being that the schedule of rates' estab- 
lished by the commission "shall, in suits brought against any such 
railroad corporation wherein is involved the charges of any such 
railroad corporation for the transportation of any passenger or 
freight or cars, or unjust discrimination in relation thereto, be deemed 
and taken in ail courts in this state &s sufflcient évidence that the 
rates therein flxed are just and reasonable rates of charges for trans- 
portation of passengers and freight and cars upon the railroads;" third, 
that^ the effect of this last provision being to deprive it of the right 
of showing that the rates flxed are not "reasonable and just," the 
rate fixed by the commîâsion being itself évidence of its reason- 
ableness, the collection 6f iihese penalties, without giviag it an op- 
portunity to be heard, wUl be depriving it of its property without 
due process of law; and, in so far as it is deprived of the same right 
of défense in the courts that other litigants would hâve under the 
same circumstances, it is denied the equal protection of the laws. 

The contentions of the défendants are — ^First that this is, in effect, 
a suit against the staté, and therefore cannot be maintained; sec- 
ondly, that the rate flxed is "just and reasonable," taking issue 
squarely witli complainant as to that; thirdly, that, although they 
do not deny that the efCéct of the provisions of the act of 1879, mak- 
ing the rates of the commission sufflcient évidence, etc., wiU be as 
claimed by the complainant, stUl, that it is not thereby deprived 
of any constitutional rights, 

It is proper flrst to dispose of . the question raised. That is, in ef- 
fect, a proceeding against the state. Without gotng into a discussion 
of the décisions on this subject, or seeking to apply them to the facts 
of this case, I caU attention to the décision of Circuit Judge McCor- 
mick in the récent case of MercantUe Trust Ck). v. Texas & P, Ey. 
Co. and Reagan and others, constituting the railroad commission of 
Texas, 51 Fed. Rep. 529. Precisely the same question was raised 
there that is presented hère, except it is not shown whether there, 
as hère, suits for penalties wUl proceed in the name of the state. 
Suits in equity were brought to restrain the railroad commission of 
the state from enforcing certain rates of freight and passenger traiflc 
established by it, and from enforcing penalties; and it was con- 



RICHMOND & D. B. CO. t). TRAMMEL. 199 

tended by the railroad commission that the proceedings were, in 
efflect, against the state. Judge McConnick says: 
. "As to the contention tliat thèse are suits against the state, It soems dear 
to me that the latest décisions of the suprême court settle that question 
against thè défendants. In Pennoyer v. McOonnaughy, 140 U. S. 1, 11 Sup. 
et. Rep. 699, the construction and application of the eleventh amendment 
is fully dlscussed, the earller décisions re-\4ewed, thelr doctrine extracted, 
the Une clearly marked botween those cases against state ofiScers whlch are 
suits against the state in the sensé of that amendment and those which are 
not, and thèse cases corne plaiuly witliin the latter class. As suggested to the 
eounsel at the hearing.we cannot reason against the authorlty of the suprême 
court, nor give an addltlonal welght by our Indorsement or agreement. 
Whereas, in the case last cited, that court has construed the earlier cases 
and announced the rule, the Umit of our office is to arrive at the rlght In the 
cases on trial by that rule; and It appears to me not to admit of question 
that on the authorlty of that case thèse are not suits against the state, wlthln 
the meanlng of the eleventh amendment." 

While it is perhaps unnecessary, in the view taken of the case, 
to décide the question hère, still I would be disposed in this case to 
adopt the views of the circuit judge in the Texas case, as quoted 
above, if a détermination of the question was deemed necessary. 

The parties here are at issue as to whether or not the joint rate 
complained of is "reasonable and just." That it is unreasonable and 
unjust is asserted on the one hand, and dènied on the other. If 
the rate is not "reasonable and just," wHl the railroad company hâve 
an opportunity to show this before the penalties are enforced against 
it, under the peculiar provisions of the act of 1879, making the 
schedule sufflcient évidence of its reasonableness? The case which 
is mainly relied upon here, of course, by the complainant, is the case 
of Chicago, M. & St. P. Ey. C!o. v. Minnesota, 134 U. S. 418, 10 Sup. 
et. Eep. 462, 702. The language of the suprême court in that case, 
so far as it is necessary to quote here, is as follows: 

"The construction put up<m the statute by the suprême court of Minnesota 
must be accepted by this court, for the purposes of the présent case, as 
conclusive, and not to be re-examhied here as to its propriety or accuracy. 
The suprême court .authorltatively déclares that Itlsthe expressed Intention of 
the législature of Minnesota, by the statute, that the rates recommended and 
pubUshed by the commission, If it proceeds in the manner pointed. ont by the 
act, are not slmply advlsory, nor merely prima facie equal and reasonable, 
but final and conclusive as to what are pqual and reasonable charges; that 
the law neither contemplâtes nor allows an issue to be made, or Inqulry to 
be had, as to thelr equality or reasonableness in fact; that, nnder the statute, 
the rates published by the commission are the only ones that are lawftû,— 
therefore. In contemplation of law, the only ones that are equal and reason- 
able; and that, in a proceedlng for a mandamus under the statute, there 
is no fact to traverse except the violation of law In not complying with the 
reeommendations of the commission. In other words, although the ralU 
road company is forbidden to establish rates that are not equal and 
reasonable, there is no power in the courts to stay the hands of the commission, 
if it chooses to estabUsh rates that are unequal ,ind unreasonable. This 
belng the constniction of the statute by whlch we are bound in consldering the 
présent case, we are of opinion that, so construed, It confllcts with the consti- 
tution of the United States in the particulars complained of b;^ the railroad 
company. It deprlves the company of its rlght to a judlclàl Investigation. 
by due procesp of law, under the forms and with the machlnery provlded by 
the wlsdom of successive âges for the Investigation judlclally of the truth of 
a matter in controversy, and substitutes therefor, as an absolute finallty, tho 
action of a raUroad commission, which, in view of the powers conceded to It 
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Dy tlie, State court, cannot be regarded as clothed wlth iudlclal functions, or 
possesslng machinery of a court o( justice." 

And later in the opinion is the foEowing: 

"TÈie question of thè reasonableness oif a rate of charge for transportation 
by a teUroad companyî In'volvlng, a^ It does, the élément of reasonableness, 
botli as regards the compaiiy and aà regards the public, is emlnently a ques- 
tion for Judlclal Investigation, requlring due process of law for its détermi- 
nation. If the Company is deprlved of power of charglng reasonable rates 
for use of Its property, and suoh deprivation takes place In the absence of an 
investigation by judlcial machinery, It Is deprlved of the lawful use of Us 
propértjr, and thus. In substance and efCect, of the property Itself, wlthout 
due process of law, and In violation of the constitution of the "United States; 
and, m so far as It is thus deprlved, whlle other persons are permitted to re- 
çoive reasonable profits upon thelr Invested capital, the company Is deprlved 
of the equal protection pî the law." 

The effect of this décision by a majority of the suprême court of 
the United States is that the question of the reasonableness of a 
rate fixed by a railroad commission is one for judiçial détermination. 

GJounsel for défendants hère contend that this décision should be 
restricted to the case made by the Minnesota statute, and the pe- 
culiar facts existing there. The principle announced is too clear, and 
the rule laid down is too broad, to be thus restricted. It is also 
claimed that the décision in Budd v. New York, 143 U. S. 517, 12 Sup. 
et. Eep. 468, by its reaffirmance of the Munn Case, 94 U. S. 113, is, 
in effect, a departure from the Minnesota case. The language of the 
suprême court in the Budd Case, in référence to the décision in the 
Minnesota case, is as follows: 

"It is further contended that, under the décision of this court In Chicago, M. 
& St. P. Ky. Oo. V. Minnesota, 134 U. S. 418, 10 Sup. Ct. Eep. 462, 702, the 
fixing of elevator charges is a judlcial question, as to whether they are reason- 
able or not; that the statute must permit and provide for a judlcial settle- 
ment of the «barges; and that, by the statute under considération, an arbitrary 
rate Is flxed, and ail inqulry Is preoluded as to whether that rate Is reasonable 
or not. But this Is a misapprehenslon of the décision of this court in the case 
ref erred to. In that case the législature of Minnesota had passed an act which 
established a railroad and warehouse commission, and the suprême court of 
that State had interpreted the act as providlng that the rates and charges for 
the transportation of property by raUroads recommended and published by the 
commission should be ilnal and concluslve as to what were equal and reason- 
able charges, and there could be no judlcial Inqulry as to the reasonableness 
of such rates. A railroad company. In answer to an apppllcatlon for a man- 
damus, contended that such rates In regard to It were unreasonable; and, aslt 
waS not aUowed by the state court to put in testlmony In support of Its an- 
swer on the question of the reasonableness of such rates, this coiut held that 
the statute was In confllct wlth the constitution of the United States, as de- 
prlviug the company of Its property wlthout due process of law, and depriving 
it of equal process of law. That was a very différent case from the one imder 
the statute of New York in question hère, for in this Instance the rate of 
charge Is flxed dlrectly by the législature. See Spencer v. Merchaht, 125 U. S. 
345, 35Ô, 8 Sup. Ct. Rep. 921. What was sald In the opinion of the court in 134 
U. S. and 10 Sup. Ct. Rep. had référence only to the case then before the court, 
and to charges flxed by a commission appointed under an act of the législature, 
under a con.stltution of a state which provides that ail corporations being com- 
mon carriers should be bcund to carry 'on equal and reasonable terms,' and 
under a statute which provides that ail charges made by a common carrier 
for the transportation of passengers or property should be 'equal and reasona- 
ble.' What was sald In the opinion in 134 IJ. S. and 10 Sup. Ct. Rep. as to the 
question of the reasonableness of the rate of charge being one for judlcial in- 



EICHMOND & D. R. CO. V. TEAMMEL. 201 

vestîgation had no référence to a case where the rates are prescribed direçtly 
by thé législature." 

Tkere is nothing in tHs language to justify the argument that tlie 
suprême court intended any departure from the rule announced in 
tlie Minnesota case, namely, tliat where a railroad commission liad 
autliority to flx "just and reasonable" rates, the question of their 
reasonableness is one for jndicial investigation. So it seems clear 
that the rule laid down in the îlinnesota case is the proper rule to 
be applied in this case, and, when correctly applied, should control it. 

Now, under this act of the législature of Georgia, if thèse proceed- 
ings to enforce penalties are instituted, will the railroad company 
be allowed a jndicial investigation, by ordinary and proper judicial 
procédure, as to the reasonableness of the ratés in question? It will 
be seen that the whole case for complainants rests on the assump- 
tion that the term "sufflcient évidence," as nsed in the act of 1879, 
is, in its practical effect, the same as "conclusive évidence;" that is, 
that the introduction of the schedule of rates flxed by the commis- 
sion would be, of itsdf, sufBcient évidence of its reasonableness, and 
would establish it as a fact iïi the case. I hâve sôme difficulty as to 
the meaning of the term "sufficient évidence." The définition of 
"sufflcient évidence" in Code Ga. § 3748, is "that which is satisfactory 
for the purpose." The définition of "sufficient évidence" in 1 Greenl. 
Ev. § 2, is: 

"By 'satisfactory évidence,' which is sometimes called 'sufflcient évidence,' 
is intended that amoimt of proof which ordtnarily satisfles an unprejudiced 
mlnd beyond reasonable doubt. The ciroumstances which wlU amount to this 
degree of proof eau never be previously defined. The only légal test of which 
they are susceptible Is their sufflciency to satisfy the mind and conscience of 
a common man, and so to convince him that he would venture to act upon that 
conviction In matters of the highest concem and Importance to his own tn- 
terest." 

This définition is more favorable to complainant than any that 
counsél produced or the court has found. In the case of Tilley v. 
Commissioners, 4 Woods, 448, 5 Ped. Rep. 641, which was a suit to 
enjoin the commissioners, Judge Woods refers to this term "suflacient 
évidence," as nsed in the act of 1879, in the foUowing language: 

"In tliis provision the législature has exercised the power exercised by ail the 
législatures, both fédéral and state, of prescrlblug the efCect of évidence; and 
it has done nothing more. Bven in criminal cases, congress has declared that 
certain facts proven shaU be évidence of guilt. For instance, in section 30S"_' 
of the United States Uevised Statutes, it is provided that whenever, on an in- 
dictment for smuggUng, the défendant is shown to be In the possession of 
smnggled goods, 'such possession shall be deemed évidence sufflcient to au- 
thorize a conviction, imless the défendant shall explain the possession to the 
satisfaction of the jury.' The statute books are fuli of such acts, but it has 
never been considered that this impairs the right of tilal by jury." 

There is no décision of the suprême court of the state, so far as I 
am informed, construing this provision of the act in question. In the 
case of Georgia Eailroad v. Smith, 70 Ga. 694, in which the constitu- 
tionality of the railroad commission act of Greorgia was drawn in 
question, there is no discussion whatever of this term "sufflcient évi- 
dence," and, so far as it appears, the question was not raised in that 
case. This last-mentioned case was taken to the suprême court of 
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the TJBited States (Georgia Eaâlrofed & Banking Co. v, Smitli, 128 U. S. 
174, 9 Sup. et. Eep. 47,) and the décision of the suprême court of the 
State, wMch was favorable to the railroad commission, was afflrmed, 
and there still appears no référence to this particiolar language ; so that 
the case of Tilley v. Oommissioners, supra, is the only judicial construc- 
tion of this term as used in the Georgia commission act. In the case 
of Kelly V. Jackson, 6 Pet 622, the suprême court of the United 
States defined prima facie évidence to be such as in the judjipient of 
the law is "sufflcient to establishthe fact, and, if not rebutted, re- 
mains sufficient for the purpose." To iiie same effect see U. S. v. Wig- 
gins, 14 Pet 346, 347; Lilienthal's Tobacco v. U. S., 97 U. S. 268. 
Sufflcient évidence in a statut^ means prima facie, or more. Eap. 
& L. Law Dict, citing Wilb. St. Law, 139, 140. In the Century Dic- 
tionary, iately published, sufficient évidence is deflned to be "such 
évidence as in amount is adéquate to justify the court or jury in 
adopting the conclusion in support of which it is adduced." The 
définition of "sufflcient évidence'^ as given in the Code of Georgia, 
however, , ought to be taken in construction of a Georgia statute. 
If it was the intention of the législature that the schedule of rates 
flxed by the commission should be final and conclusive on the subject 
of reasonableness in suits brought against any railroad involving 
charges f or transportation of freight, it is dtfficult to see why they 
did not use the term "conclusive évidence," instead of the tenu "suffi- 
cient évidence." 

In the Minnesota case the suprême court l).eld that the Minnesota 
statute was in conflict with the constitution of the United States, 
as depriving the raUroad company of its property without due process 
of law, and depriving it of the equal protection of the laws, because 
the Minnesota statute, as construed by the suprême court of the 
state, which construction was final, provided that the rates of charges 
for the transporta.tion of property by railroads, recommended and 
published by the commission, should be final and conclusive as to 
what were equal and reasonable charges, and that there could be no 
judicial inqmry as to the reasonableness of such rates. In the case 
of Georgia Eailroad v. Smith, supra, the suprême court of the state 
used this language in the opinion : 

'•WUile we hold the act of October 14, 1879, constitiitional, and the orders of 
the commission valld and bindlng, yet we are not to be tmderstood as holding 
that their powers are unllmited, or beyond the légal control by the proper au- 
thprities of the state. Où the contrary, we hold that the powers which hâve 
been conlerred upon them are to be exerelsed -withln légal and constitutional 
limitations, and In such way as not to Invade the légal and constitutional rights 
of others." 

The meaning of the foregoing language clearly is that this law 
shall not be construed by the coui-ta in such a way as to deprive any 
person or corporation of letçal or constitutional rights. 

The suprême coiu-t of the United States déclares in the Minnesota 
case tliat it is a constitutional right of a railroad company, when sued 
for violation of rates of transportation as fixed by a railroad commis- 
sion, to hâve a hearing, and offer évidence as to the reasonableness 
of such rates. The suprême court of Greorgia says that "powers of 
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the railroad commission must be exercised witMii légal and consti- 
tutional limitations." It is évident, tîierefore, that if any other con- 
struction can be given the term "sufficient évidence" tban tliat it is 
conclusive évidence, the courts of the state will adopt that construc- 
tion which wilI not deprive the complainant, or any other râUroad 
Company, of its constitutional rights to a hearing; and this court ia 
not snfficiently convinced that the state courts will be compelled to 
ruie against the railroad companies as to the, right to offer évidence 
to justify it in granting the injunction hère prayed for on this as- 
sumption. Certainly the courts of the state will, if it can be done, 
give the tenu in question a construction consistent with its consti- 
tutionality, and which wiU allow the railroad company a full hearing 
as to the reasouablentsss of the rate flxed by the commission. . 

It is not intended by this décision, or anything said in the fore- 
going opinion, to hold that in a proper case a railroad company 
would not hâve the right to relief against the railroad commission, 
to restrain it from enforcing rates clearly unreasonable and uujust, 
and which, in the language of the suprême court, amoimt to conûsca- 
tion. In the sixth proposition stated by Mr. Justice Miller in his 
concurring opinion in the Minnesota case, he uses the foUowing 
language: 

■'That the proper, if not the oiily, modo of jucliclal relief against the tariff 
<y£ rates established by the législature, or by its commission, Is by a bUl ta 
chanoery, asserting its unreasonable cliaracter and Its conflict with the con- 
stitution of the United States, and aslcing a decree of court forbldding the cor- 
poration froiii exacting such fare as excessive, or establislùng its right to col- 
leot the rates, as being within tlie litnlts of a just compensation for the serv- 
ices rendered." 

To the same effect is the récent décision of Circuit Judge McCor- 
mick in the case of Mercantile Trust Co. v. Texas & P. Ry. Co. ahd 
Eeagan and others, constituting the railroad commission of Texas, 
recently decided, and hereinbefore alluded to. It wiU be understood, 
of course, that the railroad commission would be a useless pièce of 
machinery, if, within reasonable limita, it could not flx rates; Tant 
when it goes beyond this, and its action becomes confiscation, then 
a proper case would be made for the application of the rule, clearly 
established by the Minnesota case. 

The unreasonableness of the rate in question hère is as stoutly de- 
nied as it is asserted, and the court could not be expected, and, in- 
deed, it has not been requested, to hold the joint rate complained of 
hère unreasonable or unjust; the inquiry hère being restricted to 
the constitutionality of the act of the législature for the reasons 
above set f orth. This court, not being satisfied that it wiQ be néce^- 
sary for the state courts, in suits that may be tastituted for penalties, 
to hold the rate fixed by the commission conclusive évidence on the 
trial, cannot grant the injunction as prayed for, and it must be de- 
nied. 

PARDEE, Circuit Judge, who has had the bill, answer, and briefs 
of counsel in this case, and who has kindly given the case considéra- 
tion at my request, authorizes me to state his concmTence in this 
décision. 
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FULLEH et aL v. MONTAGUE et ai. 

(Circuit Court, B. D. Tennessee, S. D. Deoember 8, 1892.) 

Lacheb— What Constittjtes— Time of Delay. 

Certain town lots were purchased in 1839 by F. and P., and were conveyed 
to them jointly. Tlie deed waa duly recorded. F. made his oopurctiaser 
hls agent to take care of tlie property. In 1844 P. conveyed, wlttiout F. 'a 
knowledge, the entlre title to tlie lots, the deed being recorded in 1851. 
F. died in 1S46. The lots were subsequontly conveyed to Innocent third 
parties. In à suit brought In 1892 by the heirs at law of F. to hâve their 
interest in the property estabhshed, it appeared that the original deed was 
discovered in 1887; that complalnants were not altogether ignorant of 
the existence of their rights prier to thls discovery, or of the severul 
transactions connected wlth the property; aud that they had opportunity 
for investigation. Edd, that complalnants were gullty of lâches barrmg a 
reeovery. 

In Equity. Bill by Jolm P. FuUer and others, heirs at law of 
Simeon FuUer, Jr., against T. J. Montagne and others to establish 
an interest in certain lands, and to hâve the same partitioned. 
Heard on demurrers and motions to dismiss the biU. Bill dismissed. 

WeUs & Body, for complainants. 

Wheeler & McDennott, Eakin & Dickey, and W. G. M. Thomas, 
for défendants. 

EZEY, District Judge. The bill allèges that complainants are the 
heirs of Simeon Puller, Jr., who died in 1846; that in 1839 Fuller and 
his brother-in-law, Moses Pressly, purchased and had conveyed to 
them seyeral town lots in Chattanooga jointly, and the deed was 
duly registered. The biU states that the register's oifice clearly 
shows complainauts' titlé, and has given notice to the world that 
Fiiller's title to thèse lots has nerer passed from or been divested 
ont of hin) or his heirs. It is alleged that Fuller made Pressly his 
agent to take care of this property, pay taxes on it, etc. ; that in 
1844, two years before the death of Fuller, Pressly conveyed, or 
purported to do so, the entire title to thèse lots to one Whitley, in 
betrayal of the trust reposed in Mm, and that, the deed was with- 
held from registration imtil 1851, so that possession might perfect 
the title before knowledge of the conveyance should be given, but it 
was registered in 1851. Thèse various transactions, it is alleged, 
were concealed fraudulently from complainants and their ancestor 
untU 1887, when complainant John P. Fuller, in searching through 
his Uncle jprgssly's papers^ found the original deed which conveyed 
th© lots to Fuller and Pressly, and, flnding no deed conveying his 
father's interest to Pressly, he suspected fraud, "and his reflectiona 
led to investigation." 

The bill iis not flled against the wrongdoers, Pressly or Whitley, 
their heirs, représentatives, or estâtes, but against the présent claim- 
ants of the lots, and seeks to hâve complainants declared entitled to 
an undivided interest of one half in the lots, and to hâve the lots 
partitioned. The bill does not charge fraud upon the défendants, 
but claims that the register's books give them notice of complain 
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ants' title. It is true that tlie prime object of our registration laws 
is to give notice to those who may purchase lands as to the character 
of title, and wliether there are other and better titles than that 
whicb they propose to purchase, yet when parties know, or hâve rea- 
son to believe, that they or those under whom they claim hâve or 
liave had title to lands, the register's books would be the repository 
which they would examine to ascertain how their interests may ap- 
pear. It is true that complainants rather feebly allège that they had 
no knowledge of the existence of their interests until the original 
deed was discovered, but in another part of their bill they assert 
that their uncle told them that he had owned lands together with 
their f ather, but that before his death their f ather had sold them ail 
to him. Again, we ând the following language in regard to what 
Fuller, the ancestor, said: 

"And In his last illness, and when death approached, [he] expressed hls as- 
surance that his brother-ln-law and cotenant, Pressly, would eare for and 
préserve the tnvestment in and about Chattanooga so that it might be profit- 
able by the time bis three chlldren frour orators) should grow up." 

This was in 1846, and evidently this deathbed announcement bas 
been ail along known to complainants. At ail events, they do not 
show that their knowledge of their father's expression is of récent 
occurrence. We hâve, then, the uncle's announcement that he and 
the elder Fuller had owned lands jointly, but that Fuller had sold 
out to him, and we hâve FuUer's express deathbed déclaration that he 
had lands in and about Chattanooga, and that he hoped that they 
might become valuable by the time his children should be grown, 
and we hâve the deed to Pressly and Fuller and the deed to Whitley 
both registered in or near Chattanooga, and yet are told that com- 
plainants hâve been diligent 

Chattanooga is within four miles of the Georgia line, and is the 
terminus of the Western & Atlantic Eailroad, and that road is the 
property of the state of Georgia. So that complainants hâve not 
been in such remote and inaccessible distance from their property. 
There is nO charge of fraud, except that perpetrated by complain- 
ants' uncle, the agent chosen and empowered and mdorsed as such 
by their ancestor. Their own selected représentative, clothed with 
power and indorsed as honest and worthy of confidence by the an- 
cestor of complainants, according to their bill, lias defrauded them 
under such circumstances that equlty gives them superior claim over 
the défendants who hâve not participated in the fraud. Why should 
they who are in no wise responsible for the agent suffer, in préfér- 
ence to him who selected the agent, and gave him opportun! ty? 
For complainants occupy no better condition than their ancestor. 
They stand in his shoes. More than 50 years ago thèse lots were ac- 
quired by Fuller and Pressly. Five years after they were conveyed 
by Pressly to Whitley, two years before FuUer's death. The flrst 
deed has been registered for 53 years; the second, 41 years. The 
registration of the last deed is not compatible with the theory of 
concealmônt, but, on the contrary, gave notice to the world of the 
transaction. Complainants are over 50 years old, and hâve not been 
ignorant, altogether, of thèse transactions. Moreover, they admit 
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that ia 1887 th^ becamô' qpfenizant of theijflunele's" alleged fraud; 
ànd yét they! waited until {KTévember 1, 1892, aperiod of five yeai-s 
and upWèÉ-^iperhaps, béfore this bill was flled When the original 
deéd waè dtecoverà it fumished tlie évidence of its registration. 
Diligence Wflltild hâve plainly indlcated that the registration books 
in (âiattaïiodta be examined to show how the title appeareA The 
deed of iWësfely to Whitley wonld hare at once been discovered, and 
the reflebtSon of complainants, which they say produced investiga- 
tion, was umiecessary. Their; want of diligence in this is a circum- 
stance we^tnay look to for what preceded. It is apparent that the 
statute of limitations, according to complainants' own theory, began 
to rtin in 1844 and continned to run until thé death of Fuller, two 
years. His children were minors and had threé years after arriving 
at their majority to bring suit. Suppose that they were fraudulentiy 
kept in ignorance of their rigàts untU 1887. They would hâve three 
yeàrS from that time to bring suit before the bar of the statute 
would hâve been complète. But they waited for more than iive 
years. But suppose eveiTthîng up to 1887 was as complainants 
insist. It was a want of diligence on thein«part, in such a claim, 
to wait for five years and more to assert their claim. 

it eeems clear that complainants hâve been guilty of such lâche» 
that they cannot recover, and that they are barred, also, by the 
statute of limitations, and that thèse facts appear on the face of the 
bill. The demurrers and motions to dismiss will be sustained, and 
the biU dismissed. 



FULIiBB et al v. MONTAGTJB et aL 
(Carcult Court, S. D. Tennessee, B. D. DeCember 14, 1892.) 

1 ACTION' iH Forma Paupems— Dismissal — Insufficiènt Oath. 

Wiiere a suit prosertited fa forma pauperis has been dismlssed on demur- 

rer tb tue bill, défendant oankot, pendlng an application for the allowance 

of an appeal, sustalm a , inotion to dismiss the case because the oath for 

, leave to prosecute in foiriia pauperis was détective both in form and sub- 

staiice. 

3, Samb— AppEAiiS— ApPBAi Bond. 

Act July 20, 1892; provldlng that any citizen entltled to bring any suit 
in thfr fédéral courts may "commence and prosecute to conclusion" such 
suit 'H'itbout prepaying; if ees or costs, or givlng seourity therefor, embraces 
the ri^t to appeal to the circuit court of appeals; and, when the proper 
oath hiis been filéd, no appeal bond catt be requlred. 

In Equity. BUl by John P. Fullea* and others, heirs at law of 
Simeon Fùller, Jr., agaiûst T. H, Montague and others to establish 
an interest in lands, and to hâve the same partitioned. The bUl was 
heretofoire dismissed on demurrer. See 53 Fed. Eep. 204, where a 
fuU statement of the èase will be found. PlaintifEs having prayed 
an appeal to the circuit ootirt of appeals, défendants now move to 
dismifes the case becatlSe'the cause of action is frivolous, and because 
thé oath in forma pauperis; under which they brought the suit, is 
insiltebient. Motion denled, and appeal aJlowed on the flling of fur- 
th^'Bfaaavits. 
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Wells & Body, for complainants. 

Wheeler & McDermott, Eakin & Dickey, W. G. M. Thomas, 
and W. H. De Witt, for défendants. 

KEY, District Judge. In this case défendants move to dismiss 
the cause. (1) Becanse the àlleged cause of action is (rivolous, and, for 
the same reason, tkat the court refuse to allow complainants to fur- 
ther prosecute the suit, by appeal or otherwise, under the oath in 
forma pauperis. (2) Because the statement under oath, in writing, 
heretofore filed by complainants, is insufiScient to support a right to 
sue or prosecute a suit as poor persons. Before this motion was 
made, complainants prayed an appeal to the circuit court of appeals 
from the decree rendered against them in this cause, dismissing their 
bill upon flling the oath prescribed for poor persons. 

Although the oath under which the suit was tnstituted is not such, 
in substance or in form, as the statute requires, yet no objection 
was interposed upon that account until since the suit was dismissed 
upon the hearing of the demurrer flled therein. So that there is 
nothing in this court to di^ïniss, and this braneh of the motion cornes 
too late. TSoT does the suit appear to be frivolous or malicious. 

Acts Cong. July 20, 1892, c. 209, § 1, (page 232, TJ. S. St 1891-92,) 
is as follows: 

"That any citizen of the United States entltlcd to commence any suit or ac- 
tion In any court of the United States may commence and prosecute to conclu- 
sion any such suit or action without belng required to prepay fées or oosts, 
or giving security therefor, before or after bringing suit or action, upon flling 
in said court a statement under oath, in wiitlng, that because of his poverty 
he is vmable to pay the costs of said suit or action whlch he Is about to com- 
mence, or tô give security for the same, and that he belleyes he is entitled to 
the rédress he seeks by such suit or action, and setting forth briefly the na- 
ture of hls alleged cause of action. Sec. 2. ïhat after any such suit or action 
shaU hâve been brought, or that is now pending, the pïalntiff may answer and 
avold a demand for fées, or security for the costs, by flling a llke afildavit" 

He may commence his action and prosecute it to a conclusion by 
filing the afifldavit required, or, if his suit or action has been com- 
menced or is pending, he may avoid costs or security therefor by 
making the affldavit. The platntiff can hardly be said "to prosecute 
his suit to a conclusion" unless he be allowed to take it by appeal to 
the court of appeals. I think a just interprétation of the terms of 
the act gives the right to the complainants to take their case to 
the circuit court of appeals upon their flling the afildavit required by 
the statute. Only such of the complainants as file the afiAdavit wUl 
be allowed to appeal under the provisions of the act. Another per- 
son cannot make the affldavit for him. The complainants having 
filed their pétition for appeal, and along with it their assignment of 
errors, the appeal will be granted, upon the timely filing of the affi- 
•davits, or exécution of the usual bond for costs. 
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WBINFBLD T, MUTUAL RBSEBYB FUND LIFE ASS'N. 

(Circuit Court, E. D. Tennessee, S. D. December 3, 1892.) 

Life Insiibancb— Condition ov Policy— Ween Bbcomes Binding. 

An applicant for insurance in a mutiial life company paid tlie admission 
fee, and took a receipt tlwTefor, wliieh expressly provided tliat the policy 
should not go into effect untll the application liad been aocepted and ap- 
proved. The warranty paragraph in the application provided that the 
policy should not be in force untll the aotual payment to and acceptance 
of tlie annual dues, and the actual delivery of the policy to the appUcant. 
Thç application was not aocepted, nor were the annual dues paid. Hdd, 
tliat no binding cohtract was created. 

liD Equity. Bill by Eosa Weinfesld against the Mutual Eeserve 
Fund LÙe Association. Dismissed. 

Àiidrews & Bartoû, for complalniaiit. 
Eicïmiond. Cliambeïis & Head, for défendant. 

KBY, District Judge. On the 20th pf December, 1889, John Wein- 
feld made application fpr insurance with the défendant ia the sum of 
$3,000, for the beneflt of his wife, Eoéâ Weinfeld. He paid |15 as an 
admission fee. IsTo policy ever issued, and he died March 12, 1890, 
in an insane asylum, and the bîll is flled to recover the insuranca 

Gomplainant insista that by the tenus of the receipt for the admis- 
sion fee the contract for insurance was complète, and was in force, 
until the cbiQX>âny should notify the assured that the application had 
beën,rejected; and it Is insisted that no such notice waâ given. I do 
not believe that the position of complainant's counsel can be main- 
tained successfuUy under this record. The receipt is as f oUows : 

"Beceivèd of John Weiafeld, of Chattanooga, Tennessee, flfteen dollars for 
the admission fee updn an appUcation to the Mutual Reserve Fund Life Asso- 
ciation, for a poUcy of Insturance for !p3,000.00, subject to its provisions and 
the constitution or by-laws, rules, and régulations of the association. It is 
hereby expressly understood and agreed that, if the appUcation be not approved 
and aocepted by the officérs at the home office of the association, in the city 
of New York, it shall be held that no benefits hâve erer been created or ac- 
quired under this receipt, and the amount paid hereon wUl be refunded by 
me on retura of this receipt." 

Certainly, language could hardly be used which would more clearly 
stipulate that the insurance should not go into effect until the appli- 
cation had been accepted and approved by the hoine office. This re- 
ceipt refers to the provisions of the application as being a part of the 
contract, and lét us sée %hat thèse are. In the warranty paragraph 
of the application it is etipulated thus: 

"And the aispllcant further agrées that under no circumstances shaU the 
certiftcàté or poîlcy hereby applied for be In force imtil the actual payment 
to, and acceptance of the annual dues iby^- the association, and actual delivery 
of the certtflcate or policy to the appUcant, with a receipt for the payment 
of the first annual dues, signed by the président, secretary, or treasurer of the 
association, during the llfetlme and good health of the applicant." 

The application shows that $3 annually on each $1,000, payable in 
advance, is to be paid as annual dues, and, in the warranty paragraph 
referred to, the applicant agrées "to pay dues annually, in advance, at 
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the rate of $3.00 per thousand." The annual dues on $3,000 are $9. 
It is not claimed that aiiything was paid except the admission fee of 
$15, and the annual dues necessary to the life of the policy were 
never paid, nor the policy delivered. It was not to be delivered until 
thèse dues were paid, and receipted for by the président, secretary, or 
treasurer of the association. Again, upon the second page of the ap- 
plication, we hâve thèse words by the applicant: "Should this appli- 
cation for membership be accepted, I do thereupon constitute and ap- 
point Edward B. Harper my attorney," etc. 

The receipt for admission fées and the application for Insurance are 
parts of the same transaction, and show clearly and distinctly that the 
application was a mère proposition for Insurance, submitted to the 
home office for its action and détermination, and has never been ac- 
cepted by it The minds of the parties never met, and no contract waa 
made. This view of the case is sustained by the following décisions: 
Kohen v. Association, 28 Ped. Eep. 705; Misselhom v. Same, 30 Fed. 
Eep. 545; Wood t. Insurance Co., 32 N. Y. 619; BakOT v. Insurance 
Oo., 43 N. Y. 284. 

Bacon on Benefit Societies and Life Insurance (section 272) says: 

"If the. application provides that the policy shaU not be In force untll It la 
flellvered to the applicant, the contract of Insurance wlll not become bindlng 
npon tho company untll delivered." 

See, aJso, Giddings v. Insurance Co., 102 U. S. 110-112. It is or- 
dered that the biU be dismissed, at complainant's cost. 
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(Circuit Court, E. D. Pennsylvanla. November 22, 1892.) 

biJUiTCTioN— Phoceedinos ik State Courts. 

Where a blU prays, among other tiilngs, for an Injunctlon to «tay pro- 
ceedlngs In a state court, and the purpose of the suit can only be attalned 
by granting the same, the bill will be dismissed, for such an Injunction ia 
expressly forbldden by Rev. St. § 720. 

In Equity. Suit by Bridget Molony, as administratrix of Michad 
Molony, deceased, against tlie Massachusetts Beneflt Association and 
Benjamin F. Fisher, Receiver of the Sprtng Qarden National Bank, 
BUl dismissed. 

Benjamin Alexander, Frederick J. Geiger, and William W. Porter, 
for complainant. 

D. H. Stone, for défendant B. F. Fisher. 

M. V. Simpson, for défendant Massachusetts Beneflt Association. 

DALLAS, Circuit Judge. There are 11 reasons assigned in support 
of this demurrer; and there are grounds ujton which, perhaps, the 
demurrer should be sustained, other than that whicli, being alone 
sufflcient to require that the bill should be dismissed, wiU alone be 
considered. The third prayer of the biU is for an injunction to re- 
gtrain proceedings in a suit at law in a court of common pleas of 
the state of Pennsylvanla. There are other prayers; but they, aond 
the matters upon which they are founded, are necessarlly involved 
v.53F.no.2— 14 
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wfth'tKë''yti'd prayer. It emlwaies the main object of the suit, 
whloh is toi prêtent an adjudtcialàôn in tke state court prior to the 
conclu&idn bf tiiis suit in tMs court; In complainant's brief it is said: 
'"the iconiplaÉiant requires a writ of injunction against botli défend- 
ants, in OMer' to maintain tbe status quo until tlie rights of the 
parties are dêtëPùiined, only obtainable in equity." As said in Hitch- 
cock V.Galvèstôn, infra, "Without thîs, ail élse is of no account Any 
other i*enièdy "would be unavailîrig." Such an injunction is, however, 
expressly forbidden by Kev. St. § 720. Haines v. Carpenter, 91 U. S. 
256; mtctcock T. Galveston, 96 TT. S. 341. As the purpose of this 
suit cotild be attained only by the doing ôf that by this court which 
thê law bas distinctly provided that it shall not do, the bill is dis- 
missedi 
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SOUTHERN PAC. CO. et al. y. POLLITZ. 
<Ch-ouit Court; S. D. NeWïork. Deciember 12, 1892.) 

1. BjJVBOÀJ) Bonds— Trustées— AuTHOBiTY to Represenï BoNDïtoi-DERS ra 

LlTIGATION. 

The trustées of rallroad mortgage bondholders repreaeiit such bondhold- 
ejs j^ aiœ iitigatlon çelatlng to the trupt, aud,, where tiie purpose of the 
suit is substautlally the same as a foreclosure , of the mortgage, the faot 
that the trustée Is a ps.ttf défendant insteàd of plalntiff Is Immaterlal, and 
the bondholders are bound by the decree, although they areWt parties to 
the suit. 

2. Same— Reoe»anization Decreb. 

In a suit to collect certain ràilroad bonds according to the terms of the 
original mortgage, Itappeard that aU of the company's bonds, except plaln- 
tiff's, had been surrendered and exchanged pursuant to a reorganization 
agreement whlch he refused to acoept; that by a judgment of the United 
' States" èitcutt court hi Oregon the reorganization liad been substantially 
oonfirmed; that the trustée of the bondholders was a party défendant to 
the suit, and fairly represeuted the rights of ail; that the Interests Of 99 
per cent, of the bondholders demanded the judgment; that the court, by 
its Recrée, fully reeognized the rights of the nonconf orming bondliolders, 
providlag that the company should exécute an Indemnlty bond conditioned 
for the payment of tlie bonds of the dissenttag holdors, and that plahitiff 
mlghjt reoover under the decree ail that he was entitled to. A cross bUl 
was filed to compel plaintifC to surrender liis bonds, and reçoive new bonds 
In lieu thereof, according to the reorganization agreement. Held, that the 
decree properly protected plaintlfl's interest; that he must surrender his 
old bonds, and accept the new ones, as provided for In the agreement; but 
that he was entitled to the same security afforded the majority bondholders. 

8. Same— R;ghts of Dissbnting BoHDHOiiDBB. 

The cross complainànt having taken the position throughout the suit 
that complainànt could at any tlme surrender bis bonds and receive new 
ones in lieu thereof under the Oregon decree, and connsel in their brief 
havtag offered to deliver the lieu bonds and cash upon such surrender, the 
cross complainànt was not la a position to Insist that complainànt had by 
misoonduct f orf eited hls right to tnterest. 

In Eqnity. Bill by Cari PoUitz against the Fanners' Loan & Trust 
Company, the Oregon & Oalifornia Raîlroad Company, the Southern 
Pacific Company, and the Union Trust Company. Cross bill by 
the Southta^ Pacific Company and the Oregon & California Eaibroad 
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Company against Cari PoUitz. Original bill dismissed. Decree for 
cross coinplainant. 

W. A. Underwood and MelvUle Egleston, for complainant and 
cross défendant. 

James 0. Carter and William D, Gruthrie, for défendants and cross 
complainants. 

COXE, District Judge. The complainant, Cari PoUitz, is the owner 
of 82 railroad mortgage bonds of the Oregon & Califomia Eailroad 
Company. AU of the other bonds-i-8,523 in number — ^have been sur 
rendered and exchanged, under a reorganization agreement, for new 
bonds of the same corporation guarantied by the Southern Pacific 
Company. The object of this suit is to coUect the 82 bonds according 
to the terms of the original mortgage — at 110 per cent, principal 
and interest thereon — out of certain sinking-fund moneys in the 
hands of the défendant the Farmefs' Loan & Trust Company, the 
trustée under the mortgage. Injunctions are prayed for to eflectu- 
ate this object. 

The défenses are: First That the court bas no jurisdiction. 
Second. That a judgment of the United States circuit court of Oregon 
which, in substance, conflrmed the reorganization and provided for 
the surfénder and payment of the complainant's bonds, is a bar to 
this action. Third. Tliat àU thèse bonds were purchased by the com- 
plainant wliilé acting in a flduciary capacity as a member of a bond- 
holders' committee wliich advocated the reorganization. That equity 
wiU not permit him to reap profit as an individual by taking a posi- 
tion hostile to his duties and relations as a trustée. The cross biU 
prays for a decree that PoUitz be required to Burrender his bonds and 
accept the new bonds in^lieu thereof. 

At the threshold of this controversy stands the Oregon decree. 
It is admitted that if this decree be valid and binding the biU must 
be dismissed. But the complainant argues that it is not binding be- 
cause he was not a party, and, in any Tiew, it was obtained by 
fraud, and is, therefore, a nuUity. Was the complainant a necessary 
party to the Oregon suit? 

In Shaw v. Eailroad Co., 100 U. S. 605, the suprême court says: 

"The trustée of a laUroad mortgage represents the bondholders in ail légal 
proceedlngs carried on by him affecting his trust, to which they are not actual 
parties, and whatever binds him, if he acts in good faith, blnds them. * • • 
The trustée represents the mortgage, and In executing his trust may exercise 
liis own discrétion within thé scope of tds powers." 

In Beals v. Eailroad Co., 133 U. S. 290, 10 Sup. Ct. Eep. 314, the 
court said: 

"The former judgment was rendered by a court of compétent jurisdiction, 
to which not only the railroad company that issued the bonds, but the sur- 
viving trustée under the mortgage made in the name of anotlier company to 
secure the payment of those bonds, were made parties. The bondholders 
wère thus fully represented in that suit, and bound by the decree canceUing 
aûd annuUing the bonds aud mortgage, uuless the decree was fraudulèntly ob- 
tained." 
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See, aJso, Xeïit v. Irôtà^Oo, 144 U. S. 73, 12 Sup. C3t. Eep. 650; 
Kicliter v. Jérôme, 123 U. S. 233, 8 Sup. Ct. Eep. 106; Bank v. Shedd, 
121 U. S. 74, 7 Sup. Ct. Rep. 807; Elwell v. Fosdick, 134 U. S. 500, 
10 Sup. Ct. Eep. 598. 

Thèse authorities are, in my judgment, conclusive. If the trustée 
représenta the bondliolders in ail matters relating to his trust it 
surely must be immaterial what is the form of the action which draws 
the trust into controversy. Whether plaintiff or défendant he stands 
sponsor for them. It cannot be possible that he represents them in 
a foreclosure suit and fails to represent them in an action libe this 
where the principle involyed is precisely the same. AU law should 
be, and generally is, based upon reason. For a distinction, lilie the 
one contendçd for, no plausible reason can be suggested. 

But it is said that liie Oregon decree was obtained by fraud. The 
complainant, in maldng the charge, appears to entertain the opinion 
that the trustée should hâve bent his entire énergies to the protection 
of the complaiuant's interests aiid his interests only. The fact that 
99 per cent, of the bondjiplders ent^tained onç opinion and the com- 
plainant another and that the trustée stood as the représentative of 
ail alike, seenis to hâve been overlooked. Was it the duty of the 
trustée to postpone a rea,sonable and fair adjustment which was the 
almost , unanhnous désire of the bondholders, . in .order that one ré- 
calcitrant might use thç weapon of delay thus placed in his hands 
and esperiment with the courts for the purpose of çbtaining better 
terms than the rest? If this were his duty there; would be more 
foundation for complainant's accusation. If, however, he owed the 
complainant no such obligation, the course adopted by the trustée 
seems proper and, indeeql, commendable. Varions allégations in the 
pleadings wluch joined the issue in the Oregon suit are pointed ont 
as not in accordance with the facts, and numerous acts of the parties 
are ref erred to as indicattng connivance between the raUroad Com- 
pany and the trustée for the purpose of obtaining a hurried and an 
inéquitable decree. Jt is unnecessary to examine thèse alleged 
improprieties in détail because, to my mind, they are inconsequential. 
Even though the complainant be right regarding them they did not 
affect his interests injuriously. The pleadings put the court tn pos- 
session of the salient points upon which the decree was founded. 

The trustée by its aiuswer stated that it had at ail times refused 
to cancel the mortgagè ùntîL ail of the outstànding bonds were fully 
paid and discharged or ipâyment théreof protepted and secured by the 
final decree of the court. In its demand for judgment the trustée 
prayed that before a dectee should be made requiring it to cancel and 
satisfy the mortgagè, the court should grant ample protection to the 
holders of the outstànding bonds by requiring a sum sufflcient to pay 
the same with interest to be deposited under the order of the court, or 
that approved security should be given for this payment. The coart, 
therefore, by the allégations of the bUl and answer knew ail that it was 
necessary to know. It >yas awafë that the holders of 8,513 bonds 
wished to exchange fiieir holdings for the new guarantied bo ids, and 
that the holders of 93 bonds, at that time, had refused to surrender 
or, at least, had not surrendered. No other facts were necessary to 
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pass the decree. WhetJier or not there was a dispute as to the bonda 
iseing subject to the terms of the committee'e agreement; whcther 
or not the railroad company had at ail tlmes been willing to Issue 
new bonds upon the conditions of that agreement, were questions 
not at ail germane to the matter which the court had in hand. The 
court was not misled by thèse allégations. The theory upon which 
it proceeded was that ail questions regarding the outstandtag bonds 
must be considered in a light most favoraT3le to the bondlioldera. 
It dealt with the bonds as if they were valid and subsisting obliga- 
tions of the railroad company which must be paid ta cash to the 
last dollar due thereon, the moment the holders, whoever they might 
be, presented them for payment. What more had the holders a righfc 
to aak? Had the complainant been a party substantially the same 
decree must inevitably hâve been entered. If his bonds had been 
presented to the court their immédiate payment would, probably, 
hâve been provided for, but ia other respect the decree would ha^e 
been the same. Gertainly the court would not hâve given a moment's 
considération to the question whether the allégations before aUuded 
to were correct or incorrect. 

An overwhelming majority wished the plan of reorganization 
adopted without delay. A very small minority had not assented to 
this plan. The coui-t, while feeling cohstrained to respeôt the 
wishes of the majority, fuUy recognized the rights ôf the minority 
by providing that the railroad company should exécute and deliver 
a bond of indemnity with approved sureties in a sum equal to double 
the face value of such outstanding bonds, conditioned that if the said 
railroad company ''shaU well and truly pay, or cause to be paid, what- 
ever amounts may be due upon any of the said 92 flrst mortgage 
bonds, when and as the same shall hâve been duly and propei'Iy 
presented for payment, then the said obligation to be void, otherwise 
to remain in fuU force and effect." It might hâve been wiser had 
the decree directed a sum to be deposited in the registry of the co^irt 
from which the clerk was to pay the bonds on présentation. But the 
substitution of an indemnity bond was within the discrétion of the 
court and, ia any view, it was a pardonable mistake. Gertainly 
nothing is shown of which to predicate fraud. The court, un- 
doubtedly, was of the opinion that if the nonconforming bond- 
liolders were placed in a position where they could not lose a. 
farthing they would hâve no reason to complain. The interests of 
99 per cent, demanded that the decree be proniptly granted. Tht, 
iaterests of 1 per cent, demanded that whate\er was owing to tbem 
should be paid. They could ask nothing more. The decree was 
granted with aU rights reserved to the minority. The complaiaant 
has no just ground for complaint. The decree was just and proper 
and it protected ail interests. Indeed, it is not easy to, see why the 
complainant on the foottog of the Oregon décidée could not hâve re- 
covered, and cannot now recover, ail that he is entitled to. As the 
complainant was not a neoessary party to the Oregon litigation, and 
as the decree therein entered was not fraudulent, it foUows that tlie 
bill must be dismissed, with costs. 

The dismissal of the original bill naturaUy leads to an allowance of 
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tlieïîïirajferoof the cross feiU; If tlie sugge^tiofaé o£ couiiser were 
coitectij ^deretood at thë targument no formai: or tecknical objection 
îs raised 1» the considération éf the cross bill, it be&g thé désire of ail 
thatitiiB rights of the parties shall be determined in the pending 
suit rafher than in renewed litigation hère or in Oregon. The only 
question mooted upou this branch of the controversy is the question 
of iniierest. It is argnedtliat because of his misGonduct interest 
shoilld be withheld from the cross défendant. It is not clear that 
the eross complainants aire in a position to présent this question. 
Their pofeition throughout has been that the cross défendant could 
at any time surrender his bonds and receive . the new ones in lieu 
therieofi Tlùit this position was stated over and over again is amply 
shown bfy tiàè record. Counsel reassert it in their brief and it ap- 
pearà iktiie cross bill itself. At folio 22 aie thèse words: 

"Thàt your otiator, the Sotfthem Pacific Company, fa ready and wllllng, 
and heitéby offers, npon the âeposlt of said 82 bonds wlth the Union Trust 
Company of New York imder, sald septempartlte agreement, to deliver bonds 
and make pàypient In cash to êxohange theref or and In respect thereto as In 
and by sald septéihpartite àgrêemént is provlded in respect to such bonds, 
upon deposit thereof wlth the sald Union Trust Company." 

Judgqieiht i$ dénianded that the cross défendant n^ay be "directed 
and reqnired forthwith to deposit said 82 first mortgage bonds with 
the Union Trust Compafl.y of New York under s^id septempartlte 
agreement." , After âll tjtds can the ctoss complainants now insist 
that the cross défendant must surrender hia bonds and receive an 
impaired aid jaautilated seciirity? Assuming that they can, ï am of 
the opinion tliat the facts will not warrant the court in pronouncing 
such a judgment 

The question pf jurisdiction has not been discûssed as I consider 
that question re^ judicata so far as this court is concerned. 39 Fed. 
Itep,707. 

The prayer of the cross bill for the surrender of the old bonds and 
the defîvery of new ohes und.er the septempartite agreement should 
be allowed, with costs. 



ABTNA LIFB INS. CO. V. PLEASANT TP. 
(Circuit Court, N. D. Ohlo, W. D. January 3, 1893.) 

1. Railboad Companieb— MuNiciPAii Aid— CoNSTiTUTioNAL Law. 

Laws Oliio 1880, p. 157, whlch auUiorlzes a certain township to oonstruct 
a few miles of raliroad within its llmlts, intended to ultlmately form 
part of a continuons Une of road to be operated and equlpped by private 
capital, violâtes Const. Ohio, art. 8, § 6, whlch prohlbits the général as- 
sembly from authoidzlnç any county, city, town, or townslilp to become a 
stockholdèr lii any private corporation, or to raise money for or loan its 
crédit in aid bf such corporation; and bonds Issued by a townshlp for such 
a purpose are vold. Pleasant Tp. v. Aetna Life Ins. Co., 11 Sup. Ct Rep. 
215, 138 U. S. 07, foUowed. 

2. SaMB— fiVIDBHOE. 

In a suit on such bonds the answer set up the above façts as provlng 
their invalldlty. A demUrrér to the answer was silstained, but this dé- 
cision was reversed by the suprême court on thé ground that the act au- 
thorizing the issue was' uncoûslltutional. Thereafter, in the trial court. 
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the demurrer was overruled pwrsuant to the mandate, and the plalntlff 
flled a reply. Held, that the défendant could ofler évidence to prove the 
tacts which had been deemed by the suprême court, on demurrer, sufli- 
cient to establish the unconstitutionality of the act. 

At Law. Action by the Aetna Life Insurance Company against 
Pleasant township, Van Wert county, Ohio, on certain bonds issued 
for the construction of a railroad. A demurrer to the answer was 
sustained, but this judgment was rerersed by the suprême court, 11 
Sup. et. Kep. 215. The case is now on trial before the court, a jury 
being waived. Judgment for défendant. 

James H. Sedgewick and Brown & Tyler, for plaintiff. 

Doyle, Scott & Lewis and G. M. Saltzgaber, for défendant. 

EICKS, District Judge. This case was heard at the December term, 
1890, of this court, by the senior circuit judge, upon a demurrer to the 
defendant's answer and amendments thereto, which was sustained, 
and a judgment was thereupon entered in faror of the plaintifls upon 
the coupons sued upon. From that judgment the défendant, by pro- 
<5eedings in error, carried the case to the suprême court, which re- 
versed tlie judgment of this court, and remanded tho case, with in- 
structions to overrule the demurrer to the answer. 11 Sup. Ct. Rep. 
215. In obédience to that mandate, tlie denmrrer was overruled, and 
the plaintiff flled a reply to the answer and amended answer of the 
défendant, in which it allèges that the act of the gênerai assembly 
ot Ohio, under which the bonds in plaintiff's pétition set forth were 
issued and sold, is constitutional ; that the purpose and intent of 
said act was, as expressed therein, to enable said défendant, upon 
such a vote as prescribed, to construct a short line of raHroad, with 
aU proper appendages claimed by said défendant; that the amount 
authorized in said act was amply sufficient to construct and equip 
said railroad; that said act is, upon its face, constitutional; that 
the same has never been declared unconstitutional by any court of 
said State; that a similar statute has been declared constitutional; 
that the plaintiff, neither before nor at the time it purchased said 
bonds, had any knowledge whatever of any of the facts, if f acts they 
be, in the answers alleged, but that it purchased said bonds before 
the same or any interest thereon was due, for a valuable considéra- 
tion. Upon the issue so joined, a stipxilation in writing was flled, 
the parties waiving their right to a trial to a jury, and submitting 
the issues of fact and law to the court. Testimony was offered, and 
argument of counsel was heard, at the présent December term of 
court 

The only question necessary and proper now to be considered is 
whether the issues of fact made, and the testimony submitted 
thereon, make this case, as now presented, distinguishable from that 
before the suprême court when the bonds sued upon were declared 
invalid, and the act authorizing them unconstitutional. The pro- 
vision of the constitution of Ohio under consid^ation is article 8, 
§ 6, which says: 

"ïhe gênerai assembly shaU never authorize any county, clty, town, or town- 
sMp, by vote of Its oltlzens, or othérWlse, to become a stockholder in any jotot- 
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Stock Company, corpdration, or association wliatever, or to ralse money for, 
or loan Its crédit to or in ald of. any such company, corporation, or associa- 
tion." 

This prohibition effectually accomplished its purpose, and entirely 
suiipi'éssed ail public aid to railroad enterprises in OMo untU May, 
1869, when tlie act of that date, gênerai in its tenns, but spécial in 
its appitcàtioii, atithomed the city of Cincinnati to issue bonds, and 
out of the proceéds thereof construct a raUway which should hâve 
one of 4ts téWiini in that city. This act was held to be constitutional 
because it obviated the evils of a joint venture with, or a loan of 
crédit to, any other association, company, or coiî)oration in a rail- 
way enterprise, and provided a complète railroad to be owned by 
the city. It did not contemplate the mingliug of public and private 
funds in a «ompleted road. In the judgment of the suprême court 
of Ohio that act did not inTolre the city of Cincinnati in any of the 
evils intended tô be prohibited by the constitutional provision cited, 
and thereforeJts validity was affirmed. Many acts hâve been passed 
by the legiélature of Ohio since 1869, modeled after the Cincinnati 
act, but ail hâve been declared unconstitutional for various reasons, 
chiefly because none of them conferred authority upon a municipaUty, 
conditioned and situated as Cincinnati, was, tp entirely construct and 
own a completed railroad, ready to be leased or operated upon terms 
which did not involve the municipaUty as stockholder, partner, or 
creditor. Sowhen the act of 1880, under which the bonds in this 
case were issued, was passed^ it was modeled after the act of May, 
1869, and the question presented was whether it was constitution^. 
The leamed circuit judge, in his opinion, heretofore referred to, pro- 
ceeded at once to a considération of that question, and reached the 
conclusion that this act was *<in ail essential particulars identîcal 
with that of May 4, 1869." He said: "I am wholly unable to dis- 
tinguish any material or substantial différence between the two acts." 
He found that^ "so far as anything appears upon the face of the act 
itself, the railway which the township was thus authorized to build, 
■by the use of its crédit to tlie extent of $40,(]|00, was to be an inde- 
pendent Une or highwaj' owned by the township, and in no way con- 
nected with any other Une, company, corporation, or association 
whatever." Haviag found tliis act identical with the act of 1869, 
and that the subséquent décisions of the suprême court of Ohio as 
to the acts of 1872 and 1880 declaring them imconstitutional were 
made after the bonds in this puit were issued and acquired by plain- 
tifi, he felt justtâed in foUowing t^e earlier décision of the court 
upon the act of 1869, and in giving the plaintifif the beneflt of in- 
voking that décision as the law of the state when it purchased the 
bonds in controversy, rather than to allow the défendant to claim 
exemption from liability under the subséquent décisions in 37 and 38 
Ohio State. Wyscaver v. Atkinson, 37 Ohio St. 80; Counterman v. 
Dublin Tp., 38 Ohio St. 515. 

But the suprême court of the United States put a différent con- 
struction upon the act of 1880 authorizing the bonds in this suit to 
be issued. It looked beyond the face of that act itself, and found, 
from the volume of Ohio I<aws containing this act, that at the same 
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session several acts were piassed authorizing several townships to 
build railroads, which, though gênerai in form, were spécial in fact; 
that thèse contemporaneous acts necessarily applied immediately to 
townships north or south of the défendant townsMp, and so situated 
as to include only those on the continuons line of a railroad already 
projected and surveyed. In construing the constitutionality of a 
statute the conrt says its scope and effect are as proper for considéra- 
tion as its language, and that the eyes of the court are never Umited 
to its mère letter; and so it concluded that the suprême court of 
Ohio, in construing the acts of 1872 and of 1880, found that "ob- 
viously," under aH those contemporaneous statutes, what was con- 
templated was a limited distance of track, whose value could only be 
secured by mingling the funds of the township with other capital, 
and that the signifleance of those acts was the securing of the right 
of way and the grading of the roadbed through those several town- 
ships, with the vlew of thereafter placing this thus created, continu- 
ons line in the possession of somé corporation which would equip 
and operate it. The suprême court of the United States f urther dis- 
tinguished this case from the Cincinnati case by observing that the 
act of 1S69 conferred upon "a municipal corporation proper," au- 
thority to do the thiugs in that act designated, whereas the act of 
1880, now under considération, was a grant to a township, which is 
a "quasi corporation/' so that a délégation of power to one, if ad- 
judged valid, does not justify the tnference that a délégation of a 
like power to the other must also be valid. Tliat court therefore de- 
cided, from an inspection of the several acts of the Ohio législature re- 
ferred to in its opinion, and from certain facts of which it took judi- 
ciai notice, and from other facts admitted by the deiïiurrer inter- 
posed, that the law under which the bonds now sued upon by plaintiff 
were issued was unconstitutional. 

But plaintiff contends that the case, as now presented by the ad- 
ditional pleadings flled and the testimony offered, is quite différent 
from the case as presented by the demurrer to the answer, upon 
which the suprême court based its opinion, to which référence has 
already been made. It is therefore important to ascertain whether 
such distinction exista. Upon what facts did the suprême court 
base its décision? The main facts accepted as established are such 
as appear either upon the face of the act of 1880 authorizing thèse 
bonds, or of the other acts contemporaneous therewith, and of which 
that court took judicial notice, or such facts as were assumed from 
the geographical position of the several townships referred to in 
those acts. From thèse sources the court found or assumed the ma- 
terial facts upon which its opinion is based. Thèse facts, briefly 
stated, were that the corporation to which the power to issue bonds 
in aid of a railroad was given under this act of 1880 was a township, 
which was a quasi corporation; that the défendant township in 
this case was authorized to build, or aid in building, but a limited dis- 
tance of track, whose value could only be secured by mingling the 
funds of the township with other capital; that a private corporation 
had projected and surveyed a line of road running through several 
townships, in contemplation of placing this thus created, conttnuous 
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IMe là >tàe |k)si8ession of Bôme corporation which wonld equip and 
opérât©; it; that thls combinatîon of statutes, with their sevetal 
graùts of township aid, clëarly disclosed that there was no expecta- 
tion thàt dHiar of the townsMps could build, equip, and own an in- 
dependent raUroad; that ea/ih. separate act meant for Its township, 
not a râiiiroadj but a roadbed; that the only real, resiilting benefit 
was in incorporating this roadbed into the railroad projected by, 
and to be practically oj^erated and made effective only through, 
private caj^ital; that this concurrence of separate township aid by 
législative 'sanction establishes an latent to further the projected 
line througb.; public aid, not the building and ownership of a railroad, 
but aid to * projected and lengthy line of railroad; that the amount 
of the aid to be voted was insufiacient for the construction and 
equipment of a road of even short length; and that the act under 
considération locates neither the road nor its temùni. From ail 
thèse faets the court concludes: 

"An act çôntalnliig suoh Indùfinite provisions, with an appropriation of 
towusliip aid so limitefl as to foreclose tlie idea of a oonstructed und eçtuipped 
raUroad, and whose thouglit of mlngling public aid witJi private capital is so 
evidenced, • ♦ • cannot be , sustalned, in tlie face of tlie Inliibition of the 
constitution of the State of Oblo." 

If thèse same f acts are again made to appear to the court by évi- 
dence oflfered on the trial of the case, must not the same resuit fol- 
low? The suprême court, upon the facts I hâve recapitulated, held 
the act before it unconstitataonal, and the bonds issued thereunder 
invalid. Did it not théreby, in effeCt, say those facts were compé- 
tent and relevant to be considered in passing upon the validity of 
such an act? And when that court held such facts suiHcient as the 
basis for such an opinion, did it not, in effect, say that the same 
facts, wlien again offered as évidence, under issues properly pleaded, 
would be again held compétent and relevant, and sufflcient to sustain 
a like opinion? It seems to me that there can be but one answer to 
such propositions. The court, on the trial of this case, permitted 
the défendant to ofler évidence to establish the facts deemed by the 
suprême court compétent and suflftcient in the case then before it, 
G?he plaiatrff objected to this évidence, and now insists that it is not 
compétent or relevant, and not proper matter in défense in this 
suit. For the reasons already suggested, I am of the opinion that, 
the suprême court havtng considered such évidence in défense good 
and sufflcient when admltted by demmrer, it in effect held that the 
same facts would be compétent évidence to offer in a similar case, 
and, when properly presented in a case involving the same statute, 
it would hold it a good and sufflcient défense to a suit upon bonds is- 
fiued thereunder. 

The évidence in the case, as it now stands upon the pleadings, es- 
tablishes ail the facts found or assumed by the suprême court in the 
opinion heretofôre considered, From this évidence I flnd that the 
bonds whose coupons are sued upon were issued by the défendant 
township, a quasi coloration, in aid of an uncompleted railroad, 
which could not be used as an tndependent line, so to be operated or 
leased by the township, and that the project, because of the amount 
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expended and thé extent of the road constructed, was obviously a 
mingling of public aid with private capital, and a loan of the crédit 
and money of the township to a joint-stock company. Tbese facts 
were so apparent from the face of the particular statute now in- 
volved, and when taken in connection with the limited aid voted, 
and the obvions identification of this project with others closely al- 
lied to it, was such an évidence of a joint venture Of public aid with 
private enterprise and crédit, that it should hâve been notice to the 
purchasers of said bonds to put them. upon doser inquiry as to their 
validity. The township has received the proceeds of thèse bonds, 
and is now enjoying the beneflts of its raîlroad facUities, and this 
court is not at ail in sympathy with the défense interposed. If I 
could do so I would enforce the payment of the principal and interest 
of the bonds when matured, but, for the reasons stated, it seems to 
me the décision of the suprême court applies to the case now made 
upon the pleadings and évidence, and that a judgment for the de- 
fendant upon a finding of facts to be prepared substantiaUy m above 
stated must be allowed. 
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(Circuit Court of Appeals, Eighth Circuit. October 31, 1893. ■ 

No. 137, 

Railboad Companies— AccnjBNT AT Crossing— Violation of City Ordinancb 
—Négligence per Se— Instructions. 

In an action against a raîlroad company for personal injuries, it appeared 
that an englne, which was standing between 30 and 125 feet from the place 
where a city street crossed defendant's tracks, blew Its whistle whlle a f uneral 
procession was passing over the crossing; that plaintiff's horse, which had 
just crossed, was frightened by the whistle, and ran away and injured plain- 
tifE; and that an ordinance forbade the blowing of an englne whistle wJthln 
the city llmits, unless at the time there mlghtbe imminent and immédiate dan- 
ger to life or property. The court, after charglng the jury to inquire whether 
défendant was négligent in blowing the whistle at the time and place and un- 
der the circumstances. charged that if they found that the engineer, at the 
time and place mentioned and in the city limits, "blew a loud blast of the lo- 
comotive whistle, and that at the time there was no imminent or immédiate 
danger to life or property, and the whistle was not sounded as a warnlng of 
such danger, then the blowing of the whistle was a négligent act. " Held, that 
the latter part of the charge was justifled by the common law, Irrespective of 
the ordinance, and, taken as a whole. the Instruction was not to the effect that 
proof of the nonobservance of a city ordinance is a conclusive presumption 
of négligence. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. Afflrmed. 

J. H. Mitchell, Jr., and Tilden R. Selmes, for plaintiff in error. 
0. A. Ebert, for défendant in error. 

Before SANBOEN, Circuit Judge, and SHIEAS, District Judge. 

SHIEAS, District Judge. The défendant in error, Jeremiah Sul- 
livan, brought this action in the district court of Hennepin county, 
Minn., to recover damages for personal injuries caused him by being 
thrown from a buggy, the horse attached thereto having taken fright 
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at thé blowing of a Whistle on a locomotive engine on the road oî 
the plalntiff in error. The case was removed by the défendant com- 
piahy ihto the United States circuit court for the district of Minnesota, 
aûd on the trial before the court and jury the plaintiff recovered a 
verdict. To reverse the judgment entered in favor of the plaintiff, 
the défendant company brings the case to this court on a writ of 
error. 

The material facts developed by the évidence are as foUows : On 
the lOth day ôf November, 1889, the plaintiff below attended a funeral 
in the city of Minneapolis, which, starting from Cedar avenue, pro- 
ceeded to the cemetery by way of Monroe street, which crosses the 
track of the défendant company; that when the funeral procession, 
which oonsisted of some 40 carriages and buggies, reached the Mon- 
roe Btreet «rossing, a freight train on the defendant's road was ap- 
proachiag the same; that the train halted at a point where the track 
of thé défendant road crossed that of the Grreat Northern Eailway 
Company, distant some 200 or 300 feet from the street crossing; that 
the freight train was then put in motion, and again halted before 
reaching the street crosstug, at a point variously estimated by the 
witnesses to be from 30 to 125 feet from the crossing; that Monroe 
street does not cross the railway at right angles; that at this crossin>; 
a flagman is stationed by the railway company, to give warning of 
danger, lia case of neéd, to parties about to cross the track; that this 
flagman was at his post on said lOth of November, 1889; that th<' 
funeral procession procepdpd along Moiu'oe street, across the railway 
track, the plaintiff being about the middle of the procession; that 
when thé plaintiff had go'tten over the crossing, and was still within 
a short distance theréo;f, the engineer blew the whistle on the loco- 
motive, at which plaintiff's horse took fright and ran away, the plain- 
tiff beihg thrown from the buggy, and receiving the injuries com- 
plained of ; that when thé blasts of the whistle were so sounded the 
train was not in motion; that the train was equipped with air brakes; 
that upon sounding the whistle the engineer started the train for- 
ward, papsiné Over the Monroe street crossing; that at that time 
there was in force in the city of Mianeapolis an ordinance Avhich in 
effect forbade the blowing of the whistle upon a locomotive engine 
withtu the limits of the city of Minneapolis, unless at the time thore 
might bç iniinlnent and immédiate danger to life or property, in which 
case the whistle might be sounded as a warning of such danger. The 
charge of the court to the jury was as foUows: 

"ïoup flrSt inquiry will be, was the défendant négligent in blowing the whis- 
tle at the time and place and under the circumstances it was blown? An ordi- 
nance of this city provides that no person or persons shall sound, or cause to be 
sounded. blow, or cause to be blown, any whistle of any locomotive engine 
within the limits of the city of Minneapolis, unlesa it appearsthat at the time the 
act was done there was imminent and immédiate danger to life or property, and 
that the Whistle was soundedas a warning of such danger. 

"I instruct you that if you find from the évidence that the defendant's engineer 
at the time and place mentioned, and within the corporate limits of the city of 
Minneapolis, blew a loud blast or blasts of the locomotive whistle, and that at 
the time the act was done there waa no imminent or immédiate danger to life or 
property, and tfie whistle waa not sounded as a warning of such danger, then the 
blowing of the whistle was a négligent act. If you find that the défendant waa not 
guilty or négligence within the ruie I hâve laid'down, then you will inquire no fur- 
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ther, but return a verdict for the défendant. But if you find that the engineer blew 
the wbistle at the time and place mentioned, and that the blowins of the -whistle 
was a négligent act, then you will inquire whether that act of négligence fright- 
ened plaintiff's horse, and caused the wrecking of the buggy and the lûnning 
away of the horse, by reason of which the plaintifE himselt suffered the alleged 
injuries complained of. 

"If you flnd thèse issues in favor of the plaintiff, that îs. that the whistle was 
blown, and that at the time and under the circumstances it was blown it was s 
négligent act, and that that act of négligence was the direct and proximate 
cause of the plaintiff's injury, you will then inquire into the extent of his inju- 
ries, and the damage sustained by reason thereof. " 

Tliere are flve assignments of error, but in the brief of counsel for 
the plaintiff in error it is said: "The assignments of error in eiïect 
raise only this one question: Did the court err in ruling that proof 
of the nonobservance of a city ordinance is a conclusive presumption 
of négligence?" 

Counsel for the raUway company hâve collated in their brief a large 
number of cases in which this gênerai proposition has been discussed, 
and from a considération thereof reach the conclusion that "the three 
raies deducible from the décisions are: (1) The nonobservance of a 
city ordinance is not any évidence whatever of négligence; (2) it is 
évidence of négligence to go to the jury; (3) it is conclusive évidence 
of négligence;" and, further, that "tiie décisions of the suprême court 
of the United States seem to hâve left no doubt as to the rule in this 
court; that is, that the f allure to observe a city ordinance is simply 
évidence of négligence, and this, it is submitted, is in accordance 
with the weight of authority, and the only logicaJ conclusion;" and 
in support of the latter proposition counsel cite the cases of Hayes 
V. Eailroad Oo., 111 U. S. 228, 4 Sup. Ct. Rep. 369, and KaUway Co. 
v. Ives, 144 U. S. 408, 12 Sup. Ct. Eep. 679. 

The only portion of the charge of the court to which exception was 
taken is that sentence wherein the court said: 

"I instruct you that if you flnd from the évidence that the défendant' s engineer, 
at the time and place mentioned. and within the corporate limita of the city of 
Minneapolis, blew a loud blast or blasts of the locomotive whistle, and that at 
the time the act was done there was no imminent or immédiate danger to life or 
property, and the whistle was not sounded as a warning of such danger, then the 
blowing of the whistle was a négligent act. " 

In detenùining the meaning of this charge it must be read in con- 
nection with the other portions of the instructions, and in the light 
of the facts developed in the évidence, and, so reading it, we do not 
concur with counsel for the railway company in the assumption that 
the court intended thereby to lay down the broad proposition that 
under ail circumstances a violation of a city ordinance is per se nég- 
ligence. On the contrary, the jury were expressly charged that 
"your flrst inquiry wUl be, was the défendant négligent in blowing 
the whistle at the time and place and under the circumstances it was 
blown ?" The jury were not instructed to détermine from the évidence 
whether the city ordinance was \iolated, but to détermine whether the 
whistle was in fact blown, and, if so, whether the blowing of the same 
at the time, place, and under the circumstances was or not an act of 
négligence. In defining to the jury what would be deemed to be négli- 
gence in this particular, the court used the phraseology found in the 
city ordinîjjice, adopting the same as a correct statement of the law 
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a;p|)ïiCâlïlé:tô;1&è'fj^cts;of the csi^e.' Tlie declaratioto: ofthe court wa» 
notmaï;¥b*!/a^f'^«>lC'^^^^ tli6,,^îiistle ■««■às iiegll|éittéé, bëcausè there-; 
by the oimaance was violatea» «# ttatjtf there, Tiraënçtany iiiniu- 
àentor iîtiineâiate danger to life or property requiring the blowing of 
the whistle^ 8; yaming of such da-nger, then tlie blomng of tlie same 
at the tâmei, place, and undër tfhe esisting circuDî^tàiices was négli- 
gence. • •. . 

ït is well'feëtflêd that 1vhen th^ ié no substantial dispute as to the 
material f acts, and diversp donaiisions cannot be reasonably drawn 
therefromj the ë[tiestion of négligence becomes one of la-w upon which 
the court may ûistruct the jury, aiid the court may instruct the jury 
that if they, from the évidence, find certain faqts established, then 
the GonoIusiOii of négligence foliows. Thus in Gooley on Torts, 804, it 
is said: 

"If the facts af e ùot ambi^noùs, and 'there is no room for tv^o honest and ap- 
parently reaâOnable conclusions, then the judge sbould not be compelled to sub- 
mit the question to the jury as oije in d^pixte. On the contrary, be should say to 
them, 'In thejodgment of the law, this conduct was négligent,' or, as the case 
niight be, ' Thére is nothing in the évidence hère •which tends to show a want of 
due care.' In either case he dfaws the conclusion of négligence or the want of 
it as One of law. " 

In Sheah i& E. Neg. § 56, the rule iS stated in the foUowing terms: 

"When the facts are clearly Settled, and the course which common prudence 
dictated can bis clearly discerned, the court should décide thé question as a mat- 
ter of law. " 

In Eailroad Co. T. ColiTërSé, Î39 tT. S. 469, 11 Sup. Ot Eep. 569, this 
question is coïisidered at length in a case wherein a person was injured 
by a collision bètween à vehicle ilï which he was riding and certain 
freight cars, and in which case the trial court iûstructed the jury 
that the f actà Showed thàt thé railway compaay had been guilty of 
négligence, as a matter of laW. After reciting thô facts, the suprême 
court States the proposition and the rule of law thereon as follows: 

"Upon substantlally thèse f^cts, abput which there could iiOt be any dispute, 
the court instructed the jurv.as matter of law, that the railrcad company was 
négligent in respect to its daty to persons traveling upon the public road in 
question; and that tbe plaintifE was ent}tlef) to recover dauiages for any injuries 
sustaiued by him as the resuit of such négligence, unless it appeared that he con- 
tributed to such injuries by hisrpwn carelessness. It is contended that the court 
erred in not submitting to the jury the issue as to defendant's négligence. Un- 
doubtedly, questions of négligence, in actions lilîe the présent one, are ordinarily 
for the jury, under proper directions as to the principlesof law by which they 
should be controlled. But it is weUvsettled that the court may withdraw a case 
from them altogether, and direct a verdict for the plaintiflE or the défendant, as 
the one or the other may be proper, Where the évidence is undisputed, or is of 
such conclusivé character thàt the court, in the exercise of a sound judicial dis- 
crétion, would be compelled to set aside a verdict returned in opposition to it 
Insurance Co. v. Doster, 106 U. S. 30, 83.1 Sup. Ct. Rep. 18; Griggs v. Houston. 
104 U. S. 553; Bandall v. Railroad Co., 109 U. S. 478, 483, 8 Sup. Ct. Rep. 323; An- 
dersen County Com'rs v. Beal, 113 U. S. 237, 241, 5 Sup. Ct. Rep. 438; Schofleld v. 
Railway Co., 114 D. 8. 615, 618, 5 Sup. Ct. Rep. 1125. 

, " ' It would be an idle proceeding.' ^his court said in ITorth Pennsylvania R. Co. 
V. Commercial Bank, 133 U. S. 727,783. 8 Sup. Ct. Rep. 266, ' to submit the évidence 
to the jury when they could justljr'flnd only one way.' In the présent case it 
Was incumbent on the plaintifE, as à condition of hia right to recover, to prove 
that the défendant was guilty of négligence, resulting in his being injured, and, 
that issue being in his favor, he was entîtled to a verdict unless it appeared that 
his own négligence substantlally contributed to his injury. If the évidence was 
80 conclusivé against the défendant, upon the question of its négligence, that tha 
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jury could not reàsonably find to the contrary, it was compétent for the court, 
within the dçctrines of the cases above cited, to so instruct them, leaving the 
jury to détermine the question of the plaintifE's négligence, in respect to which 
the évidence is conflicting. 

"The inquiry, theref ore, is wliether the court erred in holding, as matter oî law, 
under the evid«ncie; that the défendant was guilty of négligence. Upon this ques- 
tion we entertain no doubt. 'W^hile those using a public highway are under a 
duty td keep out of the way of railroad cars crossing it, and to exercise to that 
end such care as the circumstances make necéssary, the railroad company, in 
having cars upon its road, is bound to observe like care towards those who, while 
traveling upon such highways, whether on f oot or in vehicles, are obllged to pass 
over its tracks. The right of a railroad company to the use of its tracks for the 
movement of engines and cars is no greater in tne eye of the law than the right 
of an individual to travel over a highway extending across such tracks. The 
former is granted^ subject to the condition, necessarily implied, that it shall be 
so used as not unreasonably to in);erfere with or abridge the latter. The obliga- 
tion to use one's property in sucli a manner as not to injure that of others rests 
equally upon corporations and individuals. The duty of railroad companies 
whose tracks cross public highways at grade to give warning to those traveling 
upon them has been under considération in màny cases. When the subject is 
regulated by statu te, it may not be difficult, in a particular case, to détermine 
whether the railroad company has performed' its duty in that regard to the pub- 
lic If there be no statute prescribing in what mode the necéssary warning shall 
be given when a train of cars approaches a public highway that crosses a railroad 
track at grade, the question of négligence must be determinèd by the spécial cir- 
cumstances of each case. In some localities, in thickly settled communities. 
greater vigilance and more safeguards are required upon the pan of the railroad 
company than would be necéssary in other localities. What would be due care 
in one locality might be négligence in another. A very high degree of caution 
and circumspection is required Under some circumstances. Without attempting 
to fofmulate a gênerai rule applicable in every case of in jury to person or prop- 
erty, it is sufflcient hère to say that the severing of the defendant's train of cars 
in the nighttime, leaving a part of them, uncontrolled otherwise than by ordi- 
pary brakes, to run across a public highway at grade, without some warning, by 
aflagman or bj' bell or whistle, or in some other effective mode, that they were 
approaching, was in such obvions disregard of the rights of persons using that 
highway that the court was justifled in saying, as a matter of law, not simply 
that such facts were évidence of négligence, but that they constituted négligence, 
upon part of the company. It was justifled in so instructing the jury, because 
every one knows, and therefore the court below knew, that such use of the de- 
fendant's tracks, where they crossed the county road, unnecessarily endangered 
the safety of any one who at the time crossed the railroad tracks while travel- 
ing on that highway. * * * The court, in our judgment, did not err in hold- 
ing, as matter of law, upon the undisputed facts in the case, that the défendant 
was guilty of négligence In the particulars to which we hâve adverted. " 

We hâve quoted at length from this décision of the suprême court 
because the rule thereln given and the reasoning upon which it is 
based are so closely applicable to the case at bar, and so clearly sus- 
tain the action of the trial court. Certainly it is a matter of common 
knowledge that horses are liable to take fright at the escaping steam 
and noise caused by the blowing of locomotive whistles in close prox- 
imity to them. The management of one's own property in such a way 
as to cast iinnecessary risk and danger upon another is négligence, 
and therefore the trial court was entirely justifled in instructing the 
jury that if the engineer on defendant's train, when the same was 
standing stUl near to the street crossing, and when the vehicles com- 
posing the funeral procession were upon the crossing, or in close prox- 
imity thereto, without need or cause therefor, blew the engine whistle, 
he was guilty of négligence in so doing. In the absence of any ordi- 
nai;ice in force in the city of Minneapolis, the action of the court was 
justifled and demanded by the principles of the common law, and in 
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this paa^icùlar, under the existing f atîts, the provisions of the city 
ôirâ^ànce are in accord Vitli the rtile' qf the common law, 
' The court left it to tkè jury to say whether at the tinxe the Vhistle 
waiMown there existed any immédiate or imminent danger to life or 
pW^ïty which would requlre the blowing of the whistle as a wam- 
i4j^,<^jÇ danger, in whîîçh case the court ruled that the law would not 
holdlhe blowing of tlie whistle to he an act of négligence. The ver- 
dict -^pf the jury, being f or the plaintiff below, necessarily négatives 
ahy claini that the whistle wais sounded as a waming of immédiate 
danger to either prbperty or persons, and therefore the proposition is 
reduced to the question whetiier the trial court, under the facts of the 
case, waS justified in holding, as matter of law, that the engineer 
was gùilty of négligence In tiiat when protection or care for life or 
property did not call for the sounding of the whistle as a warning 
against danger, and when by the tenus of the city ordinance then in 
force ïiô was forbidden to sound the whistle, he nevertheless blew the 
eame when the plaintiff and others, with the horses and vehicles f orm- 
ing the funeral procession, were in close proximity to the engine, and 
thereby subjectèd thô plaintiff and others to the danger of their horses 
taking fright at the steam and sound proceeding from the whistle 
thus blown. In our judgment the facte of this case fully justified 
shch ruling on part of the trial court, and no just exception can be 
taken to tlie charge either in whole or in part. As we construe the 
charge as a whole, the trial court did not rule broadly that a viola- 
tion of a city ordinance is always conclusive évidence of négligence, 
nor did the court givè to the ordinance in question any other or 
greater probative force than was awarded to the ordinances in thô 
cases of Hayes v. Eailroad Co., 111 U. S. 228, 4 Sup. Ct. Eep. 369, and 
EailWây Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. Eep. 679, upon which 
counsel for plaintiff in error rely as giving the rule applicable to this 
case. We do not, therefore, feel caUed upon to décide the abstract 
proposition discussed by counsel for plaintiff in error, to wit, whether 
a violation ôf a city ordinance, lawfuUy pUssed for the protection of 
Ufe or property, is to be deemed négligence per se becausé the stand- 
ard of care flxed by the ordinance has not been observed, or whether 
such violation is but a circumstance to be submitted to and weighed 
by the jvaj in connection with ail the other facts in considering the 
question of négligence. The judgment of the circuit court is afflrmed. 



HASTINGS v. NORTHEBN PAO. B. 00. 
fÔlrcuit Court, D. Washington, N. D. November 23, 1898., 

CABBIIltlS^lNJUBY TO PASSBNGBK — OONTRrBUTOKT NB6I,IGBNCB — QuESTIOÎf 
FOB JURT. 

In an action against arailroad company for damages for personal injuries 
cansèd by contracting a cold while traveling, tlie failure of plaintiff, who was 
inëxperienced in traveling, to call attention of the company's employés to 
the col(J condition of the car, before taking sick, would not preclude recov- 
ery, but its effect as bearing upon the question of contributory négligence 
Bhould be left to the jury, to be determined from ail the circumstances in the 
case. 
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2. New Trial— Ain,iCATiOKr*TCouBT Edlbs. ; 

Rule 24 of the circuit .court for the district of Washington provides that a 
motion for a néw trial "shall be brought on for argument on the flrst suc- 
ceeding motion day of tHe tërm at which it can be heard. " Rule 55 provides 
that the court may in its discrétion allow any act to be done after the time 
prescribed by the rules. peld, that the court has the power to pass upon such 
a motion, although not made at the time specially designated, when Itis flled 
within the time flxed by stipulation of the parties. 

3. Argument to thb Court— Reading Décisions— Ï rksbncb of Juey. 

In negligetice cases the practice of reading décisions in the présence of the 
jury is not to be commended, but it is not error to permit such reading iu 
the argument addressed to the court on questions of law after the évidence 
is in, when the matter read is pertinent to tbe issues under discussion. 

At Law. Action by Mintie Carver for damages on the ground of personal in- 
juries caused by suflering from cold while traveling in a car on defendant's road. 
Verdict and judgment in the sum of f3,000 for pïaintifE. Défendant moved in 
due time for a new trial, alleging, as grounds therefor, error in law occurring 
upon the trial; insuffloiency of the évidence to justify the verdict; the verdict is 
contrary to the instructions given by the court; said motion was not called for 
hearing at the time flxed by the rules of court, nor nntil after the death of the 
plaintiff. H. H. A. Hastings, ber administrator, having been substituted as party 
])Iainti£f, objected to the hearing of said motion. Objection overruled, and mo- 
tion denied. 

E. P. Dole and Frank S. Southard, for plaintiff. 
Andrew F. Burleigh, for défendant. 

HANFOED, District Judga The plaintiJBE makes an objection to 
the hearing of a motion for a new trial^ which was filed within 
the time flxed by a written stipulation of the parties. Said ob- 
jection is predicated upon that part of rule 24 of this court which 
prescribes that a motion for a new trial "shall be brought on for ar- 
gument on the first succeeding motion day of the term at which it 
can be heard." This rule does no more than set a time for the hear- 
ing of a motion. If either party had appeared on the first motion 
day at which the judge who presided at the trial was présent, and 
inroked the rule, the court would hâve been in duty bound to hâve 
granted a hearing, unless prevented from doing so by press of 
other business. But both parties failed to so appear, and the court 
has not been called upon to hear the motion imtil the présent time. 
The rule is not by its tenus so rigid as to deprive the court of itsi 
powèr to pass upon a motion for a new trial if it be not brought 
on for hearing at the time specially designated for the purposey 
and I hold that it must be construed in connection wïth the fifty- 
flfth rule, which reads as follows: "The court, or a judge thereof, 
may, in the interest of justice, and upon such tenus as may be just, 
aUow any act to be done after the time prescribed by thèse rulss, 
or may enlarge the time allowed therefor." I therefore overrule 
said objection, 

Upon the trial of the case, after the introduction of the évi- 
dence, counsel for the plaintiff, as part of his argument addressed 
ito the court upon the law of the case, cited as an authority the 
opinion of the suprême court of Washington territory in the admi- 
ralty cause of Phelps v. The City of Panama, 1 Wash. T. 518, and read 
a portion of it. Counsel for the défendant objected to the reading 
of said décision in the hearing of the jury, and asserted that the 
v.53F.no.2— 15 
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purppse pf the attprney for the plalntifl in readîngiit was'to pro- 
diiiéié an éfféct upon ttié nlMs of the jurors^ ràtlier than to <m- 
ligliten the court. The objection was overruled, and an exception 
Waâîtaken and allowed. The ruling of the Court upon said objec- 
tîéh; tiOïistitutes the allèged ferrot assigned as one of the grouuds 
fôr the ptesent motion. 

I do not commend the ijeadpg of décisions, upon the trial of a 
négligence case, but in thîs instance the court merely permitted the 
attprnëy in hls arguinent tô ptttsùe the uaual course. AU that was 
rèéid and said was peptlûent tp the' questioiià at issue, and it woiild 
hâve been tyrannical for the court to hâve assumed to control 
C(?tohsël; îa the use of either original or borrowed expressions or 
phlaséf, or in the seîectiqn of aiithorities, tp ^tablish the proposi- 
tiona lOf law which h© rélied upon. I find no reason for admitting 
thatt^'âsp error was compiitted in the failure of the court to mold 
ti|(i&^)fe:.Qf'theàrgrap,^ , . 

:te^- oècéasedj witia several of her relatives, in the month of 
Pebi*oar/j 1891, emigrated from Arkansas, via St. Paul, to this state. 
The party paid second-class fare, and traveled over the défendant'» 
road in a car to whiûh they were assigned at the St. Paul dépôt by 
a person who assumed authority to direct them, The weather was 
extremely cold while they were passing through North Dakoti 
and Montana. The: deceased ,8uiïered from cold^ and became ill. 
Heï case developed into pneumonia, from the efflects of which she 
nôver jirecoverèd. Thèse f acte are not disputed. There is a con- 
flitïb in lîheevidéncei as to whether or not the défendant was guilty 
of négligence in failing to provide the car with suitable meaus for 
makiùg it comfortable, and to avoid exposnre of the passtmgers 
therelia to discomfort from cold, as to whether or not the trainnieii 
neglected tO keep up the ares in the car, and as to whether or not 
the deoeased was guilty of contributory négligence in failing to pro- 
vide herself with proper clothing for such a journey. îs'o com- 
plaint TSfas made to the condttctor by the deceased, or any of her 
traveling companionsi on accfount of coldness in the car, until after 
she had become iïïjuand no effort was made to secure médical aid 
for her untfl after her arrivai at Seattle. From ihe évidence it may 
be fairly inferred that none of the party were experienced travelers; 
that whatever they lacked in the way of suitable equipments for 
the jouTûey, and their failure to make timely complaint to the con- 
ductor, is attributable to their inexpérience and, timidity. To prove 
that the négligence eomplained of was the approximate and active 
cause of pneumonia in this case, or that the deceased would not hâve 
fallen a victim to it notwithâtanding the mogt lample provisions 
for her comfort which the défendant could hâve made, is in my 
opinioil r an imposâbility. Nevertheless, the case as it was sub- 
mitted by tihe parties involved questions of fact as to whether or 
not the défendant .vifas négligent, as charged in the complaint, 
whether oBihot the deceased Bastatned any personal injury jn con- 
séquence, of such négligence, and whether or not there was con^ 
tributory négligence on her part. Thèse several questions were by 
the instructions which the court gave fairly submitted to the jury, 
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and were by the verdict dècidéd adt^ïsely to the défendant. Upon 
a revie^v pf ttè (Case, I do npt flnd the yerdict to be unsupported by 
sufficiënt legar évidence, or contracy to the iastructïons givenby the 
court. 

In the argument upon this motion the main reliancè of the défend- 
ant seems to be upon the proposition that the fàUure of the de- 
ceased to promptly notify the conductor of the discomfort which she 
suffered was négligence on her par" sufficiënt in lawto preclude her 
from recovering damages for any injury resulting from csuch dis- 
comfort. It is my opinion, hovpever, that, in view of tlie circum- 
stances wliich the évidence tended to prove, it was for the jury to 
décide whether the failure of the deceased to complain was or was 
not négligence ou her part. The question was eubuiifcted to the 
jury in the cliarge giveu, and aftenvards more speciiically lu re- 
spotiac to the» followiag inquiry made by the jury; 

"Are we, the jury, to understand by the instructions of the court that the fail- 
ure of the plaintiff to call the attention of the railroad employés to the cold con- 
dition of tlie car before taking sick as being contributory négligence to the estent 
of precluding her from recovering damages in this case?" 

The response expresses the opinion which I now entertaio, and 
was in words as foUows: 

"I mean to tell ypu this, gentlemen: that if in any instance it was négligence for 
the plaintiS to keep still. and make no complaint, when sbe had an opportunity to 
make complaint, her failure to complain, if she did hâve an opportunity to do so, 
"would be contributory négligence, which would preclude her from recovering dam- 
aa;e8. Now it is for you to say, under ail the circumstances of the case, whether, 
situated as she was, with the opportunities which she had, if any, to give informa- 
tion, if she kept still, and failed to make complaint when she could hâve made 
complaint, or ougbt to hâve made complaint, taking into account ail the circum- 
stances of the case, itwas négligence ornot; because there may be circumstances 
under which a passenger would be guilty of no négligence whatever in not com- 
plaining to the conductor or the employés of the road, and. under other circum- 
stances, a failure to complain would be négligence; for instance^ if the officers or 
agents of the road were there and did not need to be informed, if they knew, with- 
out being told, that they were neglecting the car, and showed a disposition to dis- 
regard the comfortof the paasengers, so that a passenger would deem it unneces- 
sary to give the information, for the mère purpose of giving information, it would 
not be regarded. under those circumstances, as being négligence not to complain. 
If the car was left in charge of the brakeman, wlio was not attending to his duty, 
and the conductor was ignorant of that fact, and the passengers had an oppor- 
tunity to tell this conductor, and call his attention to it, and ask for relief, but 
suSered him to remain in ignorance, and made oo complaint, then it would be 
such négligence as would preclude the passenger from any right to complain. 
Now I think you will understand that I am leaving the matter in your handa, to 
décide on the évidence what the facts are, and whether, under thèse conditions. 
it was or was not négligence on the part of the plaintiS to not make complaint. " 

Motion denied. 



în re SUPEIIVISOES OB^ BRGISTEATION. 

(Circuit Court, D. New Hampstilre. Novemt)er 6, 1892.) 

Elections— AppoiNtMBM' op SuPBBVisoRs—JtmismcTioK— Pétition. 

It is doubtful whether a fédéral circuit court has jurisdlction to appoint 
supervisors of registratlon for a city of leas than 20,000 inhabitants, con- 
stitutlag only part of a county, or to make such appoiatments in any case 
unless the pétition Is flled at least 10 days before the commencement of 
registratlon; and where, on such a pétition, the appolntment would resuit 
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In Interposing fédéral jiirlsdictlon after the «lases Ijad been partially heard 
beîçrè the proper st»te boards, tlie court wlll foliow tte gênerai rule that, 
whére jtirisaiction Is doubtful, it shoïild not interfère with tbe officiai du- 
ties of other properly constttuted bodies. 

; Pétition for the Api)ointment of Supervisora of Eegistration in 
the Gity of Portsmouth, N. H. Denied. 

ALDEICH, District Jndge. Under section 2011 of the Revised 
Statutes of the United States more than 10 citizens of Eockingham 
connty pétition for the appointment of fédéral supervisors in the 
city of! Portsmouth. The petitioners do not ask to hâve the court 
opened foi* Eockiagham county, but for the city of Portsmouth only; 
nor do they ask to hâve the élection to take place November 8th 
scrutinized and guarded, but the reglstration to take place Novem- 
ber 2d and 4th only. The pétition was ârst presented to Judge Put- 
nam, one of the circuit judges for the flrst circuit, October 25th, 
as àj^ars by his certiflcate therèon. The statute in question has 
rèïërence to élections at which représentatives in congress are to be 
chosen, and provides for the appointment of two citizens of each élec- 
tion district or voting precinct, who shall be of différent political 
parties, and whose duties, in short, are to witness the proceedings, 
with; ift vifew of sèeing the manner in which ihe reglstration is con- 
dii.èteâi , aûd whether tte vote and count are falr. At an élection 
wberâifederal offlcers are to be selected it would seem just and reason- 
ablé that fédéral authority might interpose to this end. Ex parte 
Sieljëia, po U. S. 371; Ex parte Claïke^ Id. 399; U. S. v. Gale, 109 U. 
S. 65» â Sup. et. Rep. 1. But the jurisdiction and authority of fédéral 
coTirts to interpose resta upon the pétition. If the pétition is in 
accûrdance with the provisions of the statute, the relief foUows, 
it would seem, quite as a matterof course, the court having very 
little, if any, discrétion, except as to the sélection of the supervisors; 
but if thè pétition, in time and substance, does not conform to the 
requirements of the statute, the, court is totally without authority, 
and powecless to render the relief sought, however just and proper 
it may seem. 

Oôngrèés, in creating the remedy by pétition, provides that the pe- 
titionens may make tihîeir désire known in writing to the circuit judge, 
who, wilMn not less than 10 days prior to the reglstration, shall open 
the circuit court, etc. It is a serious question whether this does not 
mean 10 days prior to the commencement of reglstration. The ses- 
sion of the city ward supervisors, under the laws of the state, must 
begin as early as November 2d, the Tuesday preceding the élec- 
tion, (Pub. St. N. H. c. 46, § 2; Id. c. 32, § 6,) and, by spécial act 
relating to the city of Portsmouth, (Laws 1876, p. 662, § 13,) may 
begin at any time within 14 days before élection; and, as a matter 
of fact, according to the statement of the petitioners, who appeared 
before me, the sessions, pur suant to duly-posted notice, did begin 
on the28th day of October, in one view 7, and in the other 3, days only 
subséquent to the présentation of the pétition to Judge Putnam, 
the purpose being, as stated, to bring in the fédéral supervisors at 
an mtermediate ses^ion. The stàtutory notice of civil process haa 
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unlformly been held to hâve référence to the commencement of a 
term of court, and, if the same prineiples apply hère, it résulta that 
a pétition of this character should be presented at least 10 days 
before the commencement of the session appointed for the purpose 
of hearing cases of applicants for registration. It might be fairly 
urged that the object of congress in placing the 10-days limit upon 
the petitioners was to hâve ail parties seasonably notified, to the 
end that the sélection of the supervisors and the scrutiny should be 
in ail respects fait*. Under the statutes of New Hampshire and of 
the othCT States, the hearings before the state boards are to be ad- 
journed from day to day untU ail claims are heard and decided, and 
it would seem that a construction of the 10-days limit in the fédéral 
statuts which would interpose fédéral supervision at a stage of the 
proceedings when cases had been partially heard would not be rea- 
sonable. Interposition at such a time would cause confusion and 
delay, and would not be effective in the direction of accomplishing 
the free and fair résulta intended by congress. Again, the pétition 
is for opening the court for a part of Eockingham county only, and 
for the appoLQtment of supervisors in the wards of Portsmouth, 
a city of less than 20,000 inhabitants, and in no other part of the 
county; and for this reason, if I were to foUow the doctrine of the 
circuit court ta the East St. Louia Caae, 28 Fed. Eep. 840, it would 
resuit that the petitioners are not within the statute in this resi)ect. 
Thèse questions are both jurisdictional. They go to the power 
of the court to act. I do not undertake to décide either of them, 
but merély to say that, under the pétition, in my opinion, jurisdiction 
is at least doubtfxil, and I must be govemed by the gênerai rule that, 
where jurisdiction is doubtful, the court should not interfère with 
the officiai duties of other lawfuUy constituted and constitutional 
bodies, and upon this ground only I am constrained to deny the re- 
quest, and to dismiss the pétition; and it is so ordered. 



UNITED STATES v. MELLEN et al. 

(District Court, D. Kansas. November 28, 1803.) 

No. 3,092. 

1. Cabkiees — Interstate Commbkcb Act — Short Hatjl Clause — Joint and 

Local Rates. 

Tbe long and short haul clause of the interstate commerce act (section 4) 
does not apply to a case where the short haul rate is the combined local rates 
of two Connecting lines, and the lower long haul rate is a joint rate made bv 
the two lines acting together; and an indictment alleging such rates is barf. 
Railway Co. v. Osborne, 53 Fed. Rep. 913, followed. 

2, Sâmb. 

An indictment alleging that the share of a joint rate taken by one Company 
is less than its local rate for a shorter haul, etc., is bad. Railway Co. v. Os- 
borne, 53 Fed. Rep. 913, followed. 
8. Same. 

A count of the indictment wherein Kansas City is named as the point for 
the joint rate, by a typographical error, instead of Topeka, is bad. 
4 Same— CoLLBCTiNQ Agent not Indictable. 

An agent of a railroad, who merely collects freights, and has nothing to do 
with fixing them, is not indictable, under the interstate commerce act, for 
coUecîing a greater rate for a shorter than for a longer haul, etc. 
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<. lAtj iliasi^i Indictmeflt of G. S. Mellen, Ji ALiMunroe^ p. Camp- 
ai!, ;JJ:&*'i Wo©dwoEtil)i,j and! W. Si Barr, for violation of tlie inter- 
#tftfee 'ïjoinmerce aCt. On motion toî quaslu Granted in part, and 
ovewîded in part. ' : 

J. W. Ady, "0. S. Ài^i'mà P. L. Soper, Asst. U. S. Atty. . 
, A. L. !WiUianls, for défendant. 

EÏÎfER, District J^dèe. The défendants, C. S. Mellen, J. A. 
Munroe, B. Campbell, J. G. Woodworth, and W. S Barr, were in- 
dictèd in tbis court on tte 27th day of April, 1892, for Tiolating the 
provisions of sectipn i of the Interstate commerce act, by charging 
more for a short than for à long haid; it being chargea in the indict- 
ment thàt thè four défendants first named were ofacers and persons 
actlng for and employed by the Union Pacific Eailway Company, 
and werô the oflacers Who had authority to make and establish rates 
and changes for the transportation of property and freîght over the 
Unes of Said company, itûd that W. S. Barr, the last-named défend- 
ant, \f as the àëfeht of said railway company at Salina, Kan., a station 
on its line 186 miles west of Kansas City, Mo. The case is before the 
court on & motion to qnaSh. 

The flrst count of the Indictment charges that on the 20th of 
April, 18Ô1, the TJnion Pacific Eailway Company was a common 
carrier of paSsengers and property through and among and between 
the States and territories of the United States, between the city of 
Ogden, in the territory qf Utah, and the city of Kansas Oity, Mo. 
It is further alleged in the indictment that upon that day, to wit, 
the 20th of April, the Unioti Pacific Eailway Company had entered 
into an agreement and arrangement with the Soutiiem Pacific Eail- 
way Company, also a côiïunon carrier, (both of which said companfes 
were thèfi àM there subject to the provisions of the act of congress 
entitled "An act to regillate commerce,") establishing a certain joint 
tariff or rate for the shipment and transportation of refined sugar 
in car-load lots, by continuous line, upon the railways of the Union 
Pacific and Southern Pacific from the city of San Francisco, in the 
State of Califomia, to the city of Kansas City, Mo., and that this 
joint tariff and rate was in force on the 20th of AprU, 1891, and that 
at that time the said joint tariff and charge had been flled with the 
Interstate commerce commission created by the act of congress ap- 
proved on the 4th day of February, 1887; that the rate and price 
under said joint tariff was 66 cents for each 100 pounds of sugar, 
in car-loaid lots, transpOrt;ed by the Union Pacific and Southern 
Pacific Compianies over.their railroads by continuous line and route 
from San Francisco, Cal., to Kansas City, Mo., and, of the said 
rate of 65 cents per 100 pounds fixed by said joint rate for the 
transportation of sugar between the points last mentioned, the 
Union Pacific received the sum of 32.4 cents per 100 pounds, and 
the Southerni Pacific received 32.6 cents per 100 pounds. It is fur- 
ther charged in the first count of the tadictment that the city of 
Salrua^ in the district of Kansas, is a station upon the main line of 
the Union Pacific Eailway Company, in Kansas, and is located 186 
miles west of Kansas City, Mo., and is a shorter distance from San 
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Francisco, Cal., by 186 miles, than Kansas City, Mo. The indict- 
ment tlien prpceeds to charge the défendants, Mellei^, Mtinroe, Camp- 
bell, and Woodworth, (they being oflcers authorizéd to fix and es- 
tablish rates for the Union Pacific,) with wiUfully establishing a rate 
of 94 cents for each 100 pounds of refined sngar, in car-load lots, 
transported over the lines of the Union Pacific and Southern Pacific 
Eailways from San Francisco, Cal., to the city of Salina, Kan., not- 
withstanding they had fixed a rate of 65 cents per 100 pounds to 
the city Of Eansas City, Mo., which was a greater distance than the 
distance to Sallna. It is further alleged that a shipment was made 
from San Francisco to the H. D. Lee Mercantile Company, of Salina, 
Kan., for onè car load of sugar, consisting of 76 barrels, for which 
the rate of 94 cents per 100 pounds was chargea, and that said ship- 
ment was made under substantially simUar circumstances as the 
shipments made to Kansas City, Mo., and that Bârr, as the agent 
of the company, demanded and coUected the said rate, which is 
alleged to be iUegal, and which bad been fixed by the four défend- 
ants iirst above named. 

The first count of the indictment charges that a joint rate was 
established, of 65 cents, from San Francisco, Cal., to Kansas City, 
Mo., said rate being established under an agreement or joint trafflc 
arrangement with the Southern Pacific Company. The question 
now to be determined is whether or not the fact that they chargea 
a higher rate to Salina, which was a shorter distance, is a violation 
of section 4 of Ihe act to regulate commerce. The language of the 
section is: 

"It shall be unlawful for any common carrier subject to the provisions of this 
act to charge or receive any greater compensation, in the aggregate, for the 
transportation of passengers or of like klnd of property, uoder substantially 
similar circumstances and conditions, for a shorter than for a longer distance 
over the same line, in the same direction; the shorter being included within the 
longer distance. " 

It will be noted from a careful examination of this section that 
it a,pplie8 to each separate common carrier for its yiolation of the 
long and short haul clause on its own line. In construing this sec- 
tion, Mr. Justice Brewer, in the case of Eailway Co. v. Osborne, 52 
Fed. Rep. 912, said: 

"Where two companies, owning two Connecting lines of road, unité in a 
joint tariS, they form, for the connected roads, practically a new and independ- 
ent line. Keither company is bound to ad.just its own local tariff to suit the 
other, nor compellable to make a joint tarifl with it. It may insist upon char- 
ging its local rates for ail transportation over its line. If, therêfore, the two com- 
panies by agreement make a joint tarifl over their lines, or any part of their lines, 
such joint tarift is not the basis by which the reasonableness of the local tarifif of 
either line is determined. To illustrate: On the defendant's road the distance 
fromTurnerto Chicago is 30 miles; on the Lake Shore line, from Chicago to 
Cleveland is SOO or 300 miles. Défendant company may charge 15 cents for trans- 
porting grain the 30 miles from Turner to Chicago, providing that it be in fact 
only a reasonable charge for the services, although the Lake Shore Company 
charges no more for transporting it from Chicago to Cleveland; and the fact that 
the rate on each line is 15 cents for the distance named will not prevent the two 
companies from making a joint tariff for grain shipped from Turner to Cleveland 
of 12 cents,— less than the local tariff of either. We do not mean to intimate 
that the two companies, or a joint line, can make a tarifl from Turner to Cleve- 
Jand higher than from Turner to Buffialo, or for any other intermediate points 
between Cleveland and Buflalo; for when the two companies, by their joint 
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tariSjliial^«;à neii*^t»|id independent-line, .thp,t n^Wiand iitdepéndént lipe tûay be- 
coipestibjçpl^ta^^e lopg ana.ali.qrt.baul clause. Bpt what we mean to décide is 
thàt t)ie thrai^gk .ta,t-l£E on a joint line is not thp Standard by w^lich tbe separate 
taf iff 6f «ithfer bônSj^aiiiy is to be measured or cdndètnned. " 

Tkej^eisftO légation in ]th,e, first count of tliis indictment that the 
ta^rt^ ana r^tp tio Salina, Kan., was a jojjjt tariff made pursuant to 
agreement fi^iween the Union Pacific and Southern Pacific roads. 
The pjlegàtipn is that tïiey had a joiht târifif to Kansas City, Mo., 
wiiict was 'in fact less, although a longer distance, than the rate 
chargeai to SaJina, Kan. If the rate charged to Salina was the local 
rate of each company, — ^and the presumption is, in the absence of 
allégation thftt it was a joint rate, that it was the local rate, — ^and 
the fact thflit they had a joint rate to Kansas City, which consti- 
tiited a np-s?j linej would not f umish a basis npon which either com- 
pany w^cnjâ Ibe bound to adjust its own local tariff, but within the 
principle ant^ounced in the decison just quoted, each might insist 
upon chajTgipg its local rates for ail transportation over its lines to 
intermediàte points. 

The second çount of the indictment charges the facts substantially 
as set forÉh in the first count, alleging the joint rate between the 
Union Pacific and Southern Pacific Eailways to Kansas City, and 
then char^g that, notwithstanding the joint rate to Kansas City, 
thèse defç?iiàai^ts, for and on behaS of the Union Pacific, charged 
ànd receiréd the price oî QlA per 100 pounds fop transportiag the 
sugar from Ogden, Utah, to Salina, Kan. The suggestions as to 
the first count are equally applicable to the second coimt. The 
Joint rate is made the basis of discrimination. The allégation is 
that they chài'ged the local rate from Ogden to Salina, which was 
less than theiE part of the joint rate to Kansas City, although Salina 
was the shorter distance. This I think they may do, for the reasons 
already suggested. The joiût tate does not in any sensé alïect or 
govern the local rate to intermediate points. While, as stated by 
Air. Justice Brewer, the two companies could not make a joint rate 
from San Francisco to Kansas City which was less than a joint 
rate from San Francisco to Salina, yet they may make a joint rate 
to Kansas City, Mo., and that fact would not affect the local rate 
of either company to Salina. 

The third count of the indictment charges the défendants with 
cbnspiring and agreeing together to commit an offense against the 
làws of the United States, in that they charged, coUected, and re- 
ceiTed a greater compensation, in the aggregate, for the transporta- 
tion of refined sugar in ear-load lots, under substantially similar cir- 
ctimstances and conditions, for a shorter than for a longer distance. 
It is alleged that they charged, coUected, and received a greater com- 
pensation for hauling sugar in car-load lots, under substantially 
similar circumstances and conditions, from Ogden, Utah, to Salina, 
Kan., than was charged and received for hauling sugar in car-load 
lots from Ogden, Utah, to Kansas City, Mo. In this count of the in- 
dictment there is no a,llegation of a joint rate to Blansas City, Mo., 
and the joint rate is not made the basis by which the reasonable- 
ness of the local rate is to be determined, hence does not come within 
the principle annoimced in the case of Eailway Co. v. Osborne, 
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The fourth count of the indictinent allèges a joint rate to Topeka, 
Kan., which was less than tlie rate charged to Sallna. Thls count 
is bad because of a typographical error in drafting it. In tliat por- 
tion of the count -wliich. allèges that tbe shipment was made uuder 
substantiallj- similar circumstances, Kansas City is named as a point 
for tlie joint rate, whereas it should hâve been Topeka. 

Il; is urged by counsel for the défendants that the prosecution of 
the défendants under this indictment was an effort on the part of 
the govemment to interfère with the revenues of the Union Paciflc, 
which could not be done until the revenue of that company should 
exceed 10 per cent, upon the cost of the road. I cannot concur in 
the views expressed by counsel, but even if their contention be true, 
I think the question would not arise upon a motion to quash. It is 
therefore unnecessary to discuss it hère. 

As to défendant Barr, the allégation is that he was the agent who 
coUected and received the rates which had been flxed by the other 
défendants. There is no allégation that he had anything to do with 
making the rate; and, indeed, the allégation as to the position he 
occupied would, I think, exclude that idea. I think, so far as the 
case applies to him, it cornes within the principle announced in the 
case of U. S. v. Michigan Cent E. Co., 43 Fed. Rep. 26; and the mo- 
tion to quash wiU be sustained as to défendant Eïarr. The motion 
will also be sustained, as to the other défendants, to the flrst, second, 
and fourth counts of the indictment, and wUl be denied as to the 
third count. If, however, upon the trial of the cause, it should be 
made to appear by the évidence that the joint rate to Kansas Cjty 
was made the basis of adjusting the local rates charged in this count 
of the indictment, the défendants would be entitled to acquittai. 
Indictment No. 3,091 is against the four défendants flrst named, 
and, for the reasons herein suggested in relation to the thlrd count 
in indictment No. 3,092, the motion to quash will be overruled as to 
the flrst count. The motion will be sustained as to the second count, 
for the reason that the same typographical error, of inserting Kan- 
sas City, Mo., instead of Topeka, Kan., which occurred in the fourth 
count of indictment No. 3,092, occurs in the second count of this in- 
dictment. 



UNITED STATES v. HING QUONG CHOW. 

(Circuit Court, E. D. Louisiana. December 8, 1893. 

No. 3,006. 

Chinese— Unlawful Présence— Indictment. 

Ttie act of May 5, 1893, providing tliat any Cliinese person "convicted and 
adjudged" to be not lawfully entitled to remain in the United States shall be 
jmprisoned at liard labor for not more than one year, and thereafterremoved 
from the country, cannot be made the basis of an indictment. The statnte is 
political, and not crirainal, in its nature; the proceeding is summary in cliar- 
acter, and tlie imprisonment is not for tlie purpose of punishment. but for dé- 
tention until the removal is eiïected in the manner provided by the act. 

At Law. Irdlctment of Hing Quong Chow for being unlawfully 
in the United States. On motion to quash. Granted. 
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3P.,B. EarhartjU S..Atty; i 

jluarryi O'Donnell and T. A. Marshall, for défendant : 

BILLINGS, District Judge. The défendant is before the court 
under an îndictment in wMcà àe is charged with having corne into 
the United States w^ithout lawful right so to do. There are two 
counts, but they substantially set forth the same offense. 

The statute relied upon by the proâecuting officer is found in the 
fourth section of the act of congress of May 5, 1892. That statute, 
as it Beema to me, deals with the coming in of Chinese as a police 
matter, and is thJe re-enacting and continuing of what might be 
tenned a "quarantine against Ohinese." They are treated as would 
be infected merchandise, and the imprisonment is not a punishment 
for a crime, but a means of keepuig a damagiag individual safely 
till he can be sent a>*-ay. In a summary manner, and as a political 
matterj this coming in is to be prevented. The matter is dealt with 
as political, and not criminal. The words used are those which are 
ordinàrily foimd in criminal stetutes; but the intent of congress is, 
as it se^ns to me, munistakabla What is termed "being conyicted 
and adjudged" means "found," "decided" by the commissioner, rep- 
resenting not the criminal law, but the political department of the 
govermttent. Section 3 is as follows: 

"Thàt ftiiy Chines» person, or person of Chinese descent, orrested under the 
provisions of this act or the acts hçreby extended, shall be adjudged to be unlaw- 
fully wit}iin the tlpited States, unless such person shall establish by affirmative 
proof, tb the satisfaction of such justice, Judge, or commissioner, bis lawful right 
to remaiu in the United States. " 

Then follows the, section relied upon as authorizing this indict- 
ment,^-sèction 4: 

"That any such Chinese person, or perron of Chinese descent, convicted and 
adjudged to be not lawfully entltled to be or remain in the United States, shall 
be impriéonèd at bard làbor for a period not exceeding one year, and thereafter 
removed from the United States, as hereinbefore provided." 

It is to be observèd that by sectîoii 3 the flnding is to be against 
the Clhinese, unless he disproves the allégation that he is hère un- 
lawfuHy. The burden of proof is expressly put on Mm, and, unless 
he proyes to the satisfaction of the offlcer his lawful right to remain, 
he is to be adjudged to be hère unlawfully. By section 4 it is this 
flnding which is to be foUowed by the conséquence which, it is urged, 
authorizes a sentence under a criminal law. I cannot believe this 
was the intent of congress. A reversai of the presumption of con- 
duct or présence being lawfxil might be introduced into procédures 
which were political in character, and assimilated to those relating 
to quarantine; but it seems to me weïï-nigh impossible that congress 
should hâve intended that in proceedings in theu* nature criminal 
there shpuld be the préSumption of guilt, and that the accused should 
be found guilty unless he proves himself to be iimocent. The whole 
proceeding of keeping out of the country a dass of persons deemed 
by the spvereign to be injurions tp the state, to be effective of its 
object, must be summary in its inethods, and political in its charac- 
ter. It couJ|d hâve no place in the criminal law, with its forms and 
rights and delays. After the unlawful présence of the alien is de- 
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termined, he must be sent back to Ms country by the treastiry de- 
partment at Washington. To prevent an unreasonable and possibly 
oppressive détention It must be witbin one year. Meanwhile he 
must keep f rom entering the commuiiity of the people of the United 
States, and therefore he is to be imprisoned. To prevent expense 
to the govemment, and as a sanitary matter, he is to be made tO 
work. This, it seems to me, is the meaning of the clause relied upon 
to authorize trial and punishment for a crime. 

There is nothtag in the statute declaring that it shall be a crime 
or a misdemeanor for a Chinese to corne into the country. The un- 
lawfulness is not made the basis of criminal procédure or détention, 
but rather is made the warrant to send him back. The imprison- 
ment spoken of in the statute is that which is necessary to effectuate 
his return. It seems to me that section 4 deals witb proceedings be- 
fore the çommissioner conducting an examination wMch is political, 
and not oriminal, and amounts to a direction to him and to the au- 
thorities who conduct the transportation or removal back to China, 
and is twofold: First, that a Chinese adjudged to be hère unlawfully 
shall be removed within a year; second, that till removal he shall 
be kept in prison and made to work. 

In accordance with thèse views, I must direct that this indictment 
be quashed, and that the défendant be remanded to the custody of 
the çommissioner, to be dealt with according to law. 



In re WHITNEY, 

(Circuit Court, D. Delaware. November 28, 1892.) 

Cdstoms Duties— Classification— Boilbr Fldes. 

Certain imported articles were Invoiced as "Purves' rlbbed bôiler fluesi" 
They conslsted of rlbbed cylinders âanged at one end* deslgned and 
adapted for use In the boilors of steamboats. Tbey are made to order, 
and dellvered In the condition In whlch they leàve the factory, and aro 
known by the Inventer, ina,ker. Importer, and seller, and by practicâl 
englneers, as "rlbbed boUer flues." Both English and American patents 
hâve been isSued for them as an "improvement in boller flues." WëB- 
known sclentlfic works descrlbe thèse articles as "flues," etc. An exten- 
slve manufacturer of corrugated fumace flues, slmilar In ail essen- 
tial features to the articles in question, advertised such articles as 
"corrugated boller flues with flanged or plain ends." They were in use for 
nearly four years prier to the tariff of October 1, 1890. Held, that the 
articles are dutiable as "botter flues," vmder Schedule C, par. 157, at 2 1-2 
cents per pound, and not at 45 per centum ad valorem under Schedule C,. 
par. 215, as manufactures not spedally enutnerated, composed wholly or 
In part of Iron, steel, etc. 

Application for a Review of the Board of General Appraisers' Déci- 
sion. Affirmed. 

Curie, Smith & Mackie, for petitioner. 

Beniah Watson, U. S. Dist. Atty., and John Proctor Clark, for the 
United States 

WALES, District Judge. This is an application by thè importer, 
under the provisions of section 15 of the act of congress entitled "An 
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act tQaimplify the laws vt. relation to the collection of the rèfvenue,* 
apprqved June 10, 189Ô, (26 St U. S. 138,) for tlie review of a décision 
madeiby th.© board of United States gênerai appraisers, reviewing the 
classification for duty by the collector of the port of Wilmington, of 
certawa goods entered at said port on the 21st of August, 1891. The 
imported -articles were invoiced as "4 Purves' ribbed boiler dues," 
whiohtwere claimed by the importer to be dutiable at 2 1-2 cents per 
pound, under paragraph 157, Schedule C, of the act of congress of 
October 1, 1890, entitled "An act to reduce the revenue, and equalize 
duties *)n imports, and for other purposes," (26 St U. S. 567,) which 
reads as folio ws: "Boiler or other tubes, pipes, flues, or stays, of 
wrought iron or steel, two and one half cents per pound." The col- 
lector held that the imported articles were dutiable under the provi- 
sions of paragraph 215, Schedule 0, of the same act, as foUows: 
"Maûtlfaptiires, articles, or wares, not specially enumerated in this 
act, GOtnposéd wholly or in part of iron, steel, lead, copper^ nickel, pew- 
ter, zino, gôld, sUver, platjnmn, alurainum, or any other métal, and 
whether partly or wholly manufacturéd, forty-flve per centum ad va- 
lorem." Ih« importer protested against this classification, and his 
protest has been sustained by the board of appraisers. 

The imported articles consisted of certain ribbed steel cylinders, 
each one being 9 1-2 feet in length, 45 inches iq diameter, flanged at 
one end, and weighing 3,104 1-2 pounds. They were manufacturéd at 
ShefSeld, Eng., and the respondent is the sole importer of them in 
the United States. They are not kept in stock, but are made to order, 
and delivered to the purchaser in the condition in which they leave 
the factory. The importations in question were designed and adapted 
for the boUers of steamboats which were being bùilt for the Stoning- 
ton Line by the Harlan & Hollingsworth Company. The manner of 
their use may be described in the language of the government's wit- 
ness (Kafer) in answer to the question: 

' "What Is It ûeceSsary to ^o to them [the cyUnders] before thoy are in a cou- 
dition to be praetlcally used hi the boiler by having a flre buUt In them? An- 
swer. Holes wlll hâve to be drilled In the flanges at elther end, holes being 
drllléd in other parts of the boiler to correspond; rivets inserted in thèse 
holes, riveted up ; the same made tlght by calking.j The bridge vvalls and 
grate bars are inserted in their proper places. A f rpnt Is put in with a fur- 
nace door. Çoal Is put in the furnace. I am presuming now that other parts 
of the boiler are properly constructed. The coal may tben be ignited." 

When thus ready for use in a boiler, ail of the cylinder, except about 
six inches at the front, would be surrounded by water. The cylinder 
has now beconie, in paxt, practicaUy a fûmace, and, as contended by 
the appellant, is no longer, if it ever was, a boiler flue, such as is pro- 
vided for in paragraph 157, above quoted. On the other hand, it is 
claimed tJiat the cylinders are none the less flùes from being partly 
converted intx) furnaces after they hâve been put in place in the boiler. 

A flue may be defined to be a pipe, tube, or passage for the convey- 
anpie of the products of combustion,— flame, smoke, hot gases, heated 
air, etc. Tbe practical opération of the Purves flue is this: After 
the fire has been started, the smoke, flame, and hot air pass over the 
bridge wall into the bridge wall connection, thence through the 
direct fines to the back connection, and thençe through the re- 
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turn fluea to the uptàke. The grate bars and bridge wall flll 
up f rom one half to two thirds of the cylinder, according to the length 
of the latter, which varies from 9 to 18 feet, so that some portion of it 
is used as a flue independently of the fumace appliances. This cyl- 
inder differs from the old-fashioned boiler flue in the use to which it is 
applied, but does it diŒer so widely as to lose the descriptive name 
and meaning of "fine?" It is a comparatively modem production, and 
has been largely substituted for the rectangular fiu?nac« in marine 
boilers. 

So far as inventors, manufacturers, and importers can flx the désig- 
nation of an article under the revenue laws, it has been done in the 
présent case through letters patent, invoices, and advertisements. 
An English patent. No. 3,722, dated March 23, 1885, was issued to 
David Purves for "a new and useful improvement ta boiler fines," 
and he subsequently obtained letters patent l'or the same invention 
from the United States, No. 372,487, dated November 1, 1887. This 
fltie has acquired a high réputation among scientiflc writers and prac- 
tical steam engineers, and is known as 'Turves' ribbed flue," as 
^Turves' ribbed fumaces," and as "Purves' ribbed boiler flue." It is 
true that itr. Whitney at one time issued a circular, advertising him- 
self as the sole agent in the United States for the sale of "Purves' pat- 
ent ribbed steel boiler furnaces;'' but he had also, when a member of 
the flrm of Williams & Whitney, in 1889, advertised thèse same arti- 
cles as 'Turves' patent ribbed boiler flues." It is also true that on a 
préviens importation of articles of tbe same kind and make, they were 
invoiced as "2 patent Purves' ribbed steel furnaces," and that the duty 
of 45 per cent, ad valorem on them waS paid without protest; but the 
invoice contained the foUowing words on its face: "Mémo. Abové 
flues sent to replace two similar flues shipped per Indiana on 17 Jan. 
to above-named Harlan and Hollingsworth Co." 

The most conclusive évidence on the question of nomenclature is 
perhaps that f umished by the advertisements of the Continental Iron 
Works, of Brooklyn, N. Y. This concem is a large manufacturer of 
•corrugated furnace flues, which are similar in ail essential features 
to the Purves ribbed flues, and are applied to the same uses; the only 
différence being that the former are corrugated, and the latter are 
ribbed. In the Scientiflc American, the Iron Age, Power, and similar 
publications, running through the years 1887, 1888, 1889, 1890, and 
1891, may be found the foUowing advertisement: 

"The Continental Iron Works, Brookyln, N. Y. Sole manufacturers of 
corrugated boiler flues, under their own patents and those of Samson Fox, 
of Leeds, England. llade in aU slzes, with flanged or plain ends." 

In addition to this, among other exhibits contatning descriptive ad- 
vertisements, wUl be found a little book, (Exhibit M,) with the fol- 
lowing title: 

"Fox's Patent Corrugated Boiler Flue, A description of the processes pur- 
sued in the various stages of their manufacture, etc. Presented by the sole 
manufacturers, the Leeds Forge Company, Limited. Samson Fox, C. E., 
Managing Director, Leeds, 1S86." 

This book contains a eut illustrating the manufactured article, 
vhich is precisély similar in ail respects — corrugations bebig substi- 
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tuted i»-pla©9 of fjjijfr-rtp the Porveg flua It was.sl^'oijgly urged in 
îWîgwJentitiW't Cflngpeçs^id ïiot uifeiî4 to iwluide iJiiÉi kind of flue in 
parag^Jai^ IST, and tjiat'^e flue there rpferred tp Djjeg,ii8 the old Ijoiler 
flue niOTlioned in the pi;eTious tari^, acts, and befôre the inventions 
of Puw^iand of FoK were known. But we hâve uo certain assurance 
of that cpn^tructjonj audiWhenever the intention of congress is uncer- 
tain lihelbeneût of the doubt must he in favor of tiie importer. 

Hçare lu an article ïçpown by the invpntor and the maker, by the 
importer, and by practical engineers, as a "ribbed fumace flue" or 
a "ribbed boiler flue," and occasioually. as a "ribbed fumace;" but 
ali being, équivalent! tenns, and meaning the same thing. Thèse 
newly-iny^nted flue« had b^n in use for nea^ly foin* yeara before 
the pas^ge ofrthe act of OctobOT 1, 1890, and were woll knowu 
in the na^y department of the Xlnited States, and it is fairly presuma- 
ble that tJbiflsy jsyere not iMjJinowu to cîpngressj The old flue imparted 
beat tQ titi«» AvateP surrqunding it, andfo does the moiâern flue, whether 
the latiljer is luade onder the Purv^ patent or under the Fox patent. 
The sfliiplîlflc Works of acknowledged authority, found among the ex- 
hibits, lyitb one exception; speak of the Purves invention as "a flue 
when used as, a fumace/' and reports of naval o^Scots to the navy de- 
partmen,|rmaike use of like expressions. But, as already observed, 
the ad^e^igements of the "corrugated boiler flues" made by the iron 
Works at Brooklyn, accoppanied by au illustrati^^e eut of one of the 
manufaçtuped products, stamped ffiÇorrugated flue," would seem to 
be?<îecisiTe oif; the whQle question, both as to thene^ae and to the sub- 
stance of. the article itaported. i !; 

It f oUoWiS ftîom what bas been said that thèse goods are dutiable 
under payagraph 157 at 21-2 centg per pound, and tiiat the décision of 
the boardof appraisers must be afflrmpd. 



I El re PHEI/PS, Colleôtor of Oustoma; 
(Circuit Cou^rt, N. D. Oalifomia. November 28, 1892.) 

CUBTOMS DDTIK8^eLASSI#ICSATI0N-^8UMATBA TOBACCO— ^ClOAB WRAPPBRB. 

. On a, question whether certain impprtations of unistemmed Sumatra to- 
bacco yyèV^ siiitable ^or clgar wrappers, and thérefore dutiable at two 
doUafè per poimd uiider the tarlff'^t of Octobér 1, 1890, (Schedule F, 
par. 242,) there was an Irreconcilable oonfllct betweea the wltnesses for 
the Importer and those for the govemroent, the fortaer elaimlng that the 
tobacco wastoo brittle for -wrappers;, but it appearçd that a large part of 
the Importation had, already been spld for wrapperg at $2.65 per pound, 

whlle ita Value for' flllers could not eXcôed $1 or $1.25 per pound, and 
that It had been made Into clgars, ftnd sold to the trade. Peuding the 
cause> oigarp were made from samplps of the tobacco, and were appar- 
entiy of ^ood quality, ftnd had not d<?teriorated, by . dryjng during the 
coursé 6f flve nionths. Hvld, that thte tob.icco' #às dutiable at $2 per 
pound. 

Application of Timothy G. Phelps, collector of customs for the port 
of San Francisco, Cal., for a review of the questions of law and fact 
involved in the décision of the board of gênerai appraisers on duty 
at *3ie jiort of New York on the 19th day of December, 1891, in re- 
spect to the classification of 146 baies of leaf tobacco, imported by 
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Liebes Bros, intû tite port of San Francisco in bond from Hamburg, 
Germany, by way of the port of New Orléans. Keversed. 

Ci^rles A. Garter, U. S. Atty., and Charles A. Shuvtleff, Asst. C. 
S. Atty;, for petitioner. 

Henry G. Dibble, for respondents. 

McKENNA, Circuit Judge. TMs Is an application and proceeding 
nnder section 15 of tbe act of June 10, 1890, entitled "An act to sinx 
plify the laws in relation to the collection of the revenue," to review 
the décision of the board of gênerai appraisers determining the classi- 
fication of certain Sumatra tobacco imported into this port by Liebes 
Bros. The law in regard to the classification and duty on tobacco 
is as follows: Sections 242 and 243 are as foUows: 

"Sec. 242. Leaf tobacco, suttable for cigar wrappers, 11 not stemmed, two 
dollars per pound; if stemmed, two dollars and scventy-flve cents per pound: 
provlded, that If any portion of any tobacco Imported in any baie, box, or pack- 
age, or In bulli, sbaU be suitable for clgar wrappers, the entire quantity of 
tobacco contalned In such baie, box, or package, or bnlk shall be dutiable, if 
not stemmed, at two dollars per pound; if stemmed, at two dollars and sev- 
enty-flve cents per pound. 

"Sec. 243. Ail other tobacco In leaf, unmanufactured, and not stemmed, 
thlrty-flve cents per pound; if stemmed, fifty cents per potmd." 

There were 478 baies imported, of which tw6 entiies were made. 
The 146 baies involved in this appeal were ent«red on the day of the 
arrivai of the tobacco at 35 cents a pound, and the board says were so 
passed on September 23d, by the appraiser, after an examination of 
each baie; on what kind of an examination we shall see hereafter. 
The board further says the peculiarity of the importation of Sumatra 
tobacco for fillers attracted public comment, and resulted in protests 
against such classification. A re-examination followed, and a reap- 
praisement was made on September 20th, and the tobacco classifled 
as suitable for wrappers, and dutiable at |2 a pound. One day 
after the appraiser's original classification, and before the change of 
it, Liebes Bros, entered the rest of the tobacco, to wit, 322 baies, as 
also unsuitable for wrappers, and dutiable at îiS cents. It was classi- 
fled, hôwever, as dutiable at $2. The importers protested, and the 
protests were referred to the board of général appraisers for décision. 
The board reversed the collector as to the classification of the 146 
baies, and aflirmed his action as to the rest of the tobacco. Its dé- 
cision as to the 140 baies is bronght to this court for review. 

The law makes the record in this court to ex)nsist of the évidence 
taken befOre the board of appraisers and such further évidence as 
may be oflered by the parties, and it is therefore manifest that the 
aspects of the case may be changed hère from those presented to the 
board of appraisers. Indeed, the only investigation has been hère. 
The examination of the tobacco was by samples from the baies, noi 
of the baies themselves, and its original classification at 35 cents, 
and its reclassification at |2, and the décision of the board of apprais- 
ers, were ail made on the same samples. They were assmned to be 
true hy/ the customs ofdcers and by the board of appraisers. Hère 
they are chaUenged, and the new testtmony which has been taken 
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is directed in part to tlieir impeachflaent, and, though not entîrely 
satisfactory, there is much strengtlr in it. Wlien the 146 baies were 
qitered at the customliouse, 15 baies — 10 per cent, of the inroice — 
wefe selected for examination. It is obvions that, if taken wîthout 
spécial sélection, they would hâve represented the whole invoice. By 
■whom they were selected, or in what way selected, does not appear. 
On this the record is silent. Ail of thèse 15 baies were opened by 
Mri Tucker, who was assistant àppraiser. "Fîndtng them," as he 
testifles, "ail smàU, and in bad condition," he told the àppraiser he 
desired the whole invoice for examination. It may be said, if the 
invoice had been examined, many aspects of this controversy would 
be différent, if there woiild be any controversy at ail. The àppraiser 
replièd to the r'equest that he did not think it necessary to send up 
the whole invoice, but he would send au examiner to take samples 
of the balance, and heordered Examiner Hollywood to do so; and 
Mr. Tucbef fqrther testifles that he saw the samples which Mr. Holly- 
wood retij)^n,f!idÇ but whether they werg Uke or unlike those drawn by 
himseifiîiëdops not State, and Mr. HoUyw^ood is not called as a witness. 
The testiiitony, however, shows that 131 baies of the tobacco were 
stored by Liebes Bros, in the California warehouse, and that Holly- 
wood, or BOnie custpmhouse ôfScer, and one of the Liebes and an- 
other man, drew samples from those baies. Neither oï the latter is 
called 'to tesfcify. But S^ H. Noble, manager of the warehouse, and 
Edward Grallagher, titie; porter, were called as witnesses. They saw 
the samples dravirn, andj while their observation of them was to some 
extent càsual, and as they lay in piles on the floor of the warehouse, 
the witnesses are quite positive that tliey were not like the samples 
exhibited to them, and on which we hâve seen Ihe décisions of the col- 
lector and board of appraisers were made. Gallagher was quite em- 
phatic. The Hollywood samples were exhibited to Mm, and he was 
asked if he saW any sueh tobacco as that. He answered: "None at 
ail; nothing like it at ail.?' But it is m'ged this testimony compares 
the tobacco at différent times, — the time when it was drawn with the 
time it Vas retumed to this court, — and that there are intimations of 
a change in its condition. CoUeetof Phelps, in a letter to the board 
of apx>raisers, forwarding the protests of the importers, said, "The 
samples hâve been handled so much that they do not correctly repre- 
sent thei merchandise;" and the board, in its retum to this court, 
mak^ this statement: "And there are also hereto annexed samples of 
the merchandise in question. The samples and exhibits in this case 
are forwarded in suoh condition as they are now found, and in the best 
conditionin which they can be forwarded after havlng been handled 
by a number of examtners, experts, and other persons, in addition to 
changes produced by variations in atmospheric conditions." The ex- 
tent of Ûie changes the board does not state, and what foundation 
the collecter had for his, statement does not appear. The board of 
appraisers assumed, notwithstanding the coUector's waming, that 
the change in the samples which canie to it could be seen and allowed 
f or by the witnesses who appeared before it, and the opinion of the 
witnesses and the board's décision are expressly put on the ground 
; that the tobacco is too short to be suitable for wrappers. TMs wa» 
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tite defect in tlte samples Mr. Tucker drew. The board finds it to 
be the defect also iïi the samples Hollywood drew, or rather retumed; 
and this was the différence which Gallagher and Noble testified to 
between the samples they saw Hollywood draw and the samples re- 
tumed by Mm to Tucker, and sent by the board to this court. 

The board has sent up 134 hands, — ^a "hand" being a bunch of 
leaves. Of thèse 112 are short, and nearly of a size. Twenty-two 
are longer, and near of a size. Of the short ones, 10 are samples drawn 
by Tucker; the rest are samples returued by Hollj'wood as drawn by 
Mm. They are alike now, and, unless handling and "atmospheric con- 
ditions" acted unevenly, selecting only the Hollywood samples, they 
must hâve been allke when p^ssed on at the customhouse. This time 
and the time Hollywood returned the samples must be distinguished 
from the time he drew them, the intimation being tbat the samples 
drawn were not the ones returned by Mm to Mr. Tucker; and it must 
also be remembered that ail the décisions were made on the same 
samples. But^, whether the samples were alike or not, they are un 
lilie those drawn by Mr. McOoy, the government agent. 

The investigation before the board of appraisers was not very 
thorough. The govenmient was not represented at aU. The board 
was notified by the coUector that the merchandise had been shipped 
to New York to be presented to the board by the appeUants when the 
case was called. It was not presented, and the board did not call for 
it. The board did not seem to think that it was necessary, and based 
its décision on the samples before it. The goremment, however, was 
not satisfied, and started an investigation, detailing an agent by 
the name of James C. McGoy for that purpose, who had had some ex- 
perienca He traced to Cincinnati and to several places -in New 
itork the total importation of 146 baies. He found 14 of them were 
composed of short hands and 131 of long hands, and he testified not 
one of the 131 baies contained tobacco like the samples said to be 
drawn by Hollywood and exhibited to the board of appraisers. The 
truthfulness of Mr. McCoy the importers' counsel attacks somewhat 
in argument, but he is amply coiToborated. He found 14 baies of 
short tobacco. Mr. Tucker says there were 15. The différence is not 
important. Whether 14 or 15, it is strildng proof, and shows that the 
baies first selected for examination when the goods were ent^red 
were unfairly selected, and did not represent the invoice. The board 
of appraisers, in its décision, calls attention to what it désignâtes 
as "several unique features in the case." The board, however, did 
not consider that they overcame the undisputed proof of the quality 
of the tobacco presented to it, and possibly they did not; but the 
new évidence adduced hère has given thèse "unique features" im- 
portance and strength. The board says: 

"Mr. Llébes clairaed that the tobacco was imported for fillers and binders. 
Ail other witnesses testifléd that they never knew of any Sumatra tobacco, 
except cuttlngs from wrappers, being used as flUers; and there was no testi- 
mony to the effect that such tobacco Is, or has ever been, used as binders. 
Various tobacco dealers stated that the price in this country of Aller tobacco, 
equal or superior to the best Sumatra filler, is from 5 to 30 cents a pouud. 
It appears, therefore, incredlble that Sumatra tobaceo should be Imported 
for any such purpose. In the entry of the tobacco there was also a pecul- 
v.53F.no.2— 16 
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iarlty o^on to imfavomble orlticlsm. The imjiortaWpn of 478 baies aifriVed In 
San Francisco on September 16th. ■. Prompt e?ita:y wîfâl made of a lot of purely 
aller tpbacco. Wben this was returaed by the apprateer as Aller tobapco, the 
femalnlng 332 baies, containlng more than 80 per cent, of wrappers, was en- 
teréd as îllers. Tbe board Is of the opinion thàt no Sumatra tobacco is Im- 
ported in good fàith as Allers, and every baie of such tobaooo so entered 
should be rigldly ficrutinli.ed." 

To aroid the possible imputation or suggestiveness of tliese facts, 
Mr; Jacob Liebes testifled tiiat thé finn had instituted some satisfac- 
tory ejqperimentè with Sumatra tobacco as binders and allers, and im- 
ported the tobacco involved hère to continue them. That after its 
pùrohase, and before its arrivai, they determined to go 6ut of busi- 
ness, on account of the opposition to Chinese labor; hence shipped 
thëliobacco to ÏTew York. Mr. Louis Liebes, however, testifled before 
the bbard of appi*aisers on November lOth, after the tobacco had been 
shipped to New York, that his then intention %as to use it for Allers 
aiid binders; and yet on the 13th day of January, 1892. Mr. McOoy 
fouild 42 baies of it in thê possession of A. Davis & Oo., in Cincinnati, 
to whom it had been sold for f 2.65 a pound as wrapper tobacco. 
Filler tobacco wàs then seUing at from 5 cents to 50 cents, and, if Su- 
matra was chéaper at a higher pricè, the highest price flxed by the 
testimony waô f i or $1.25 a pound. Mr. Liebes got $^.65 a pound. 
This évidence is attempted to be depreciated by showing that tùne 
was giyen for pttyment, but stronger teetimoûy of the opinion of the 
iinportérs theniMVes of the quality of the tobacco could Tiàrdly be 
adduced, and tiô injustice will be donô to them if the government 
tlreat it in dealikig with them as they treated it in dealing with buyers 
from them. it Was said in the argument that the rest of the tobacco 
was sold, but At what prices, or foir what purpose, was not discloséd. 
If for a différent purpose, or at a lower price, than that sold in Cin- 
cinnati, it would' seem natural for the importers to explain. It is not 
meant to bè sàid that after an article has been properly imported it 
may not be soH'at any price; but if the article is in cohtroversy, what 
it seUs for is Some évidence of what it is, and strong évidence, in the 
absence of testSinony showing a demand so eager that it disregards 
différences in its quality. 

■There are other circumstances in the case whifch at least évince a 
disposition to çioDcealment by the importers. The tobacco was im- 
ported into Côiifornia via New Orléans, and was sent to New York 
from hère, incufrtng an expense wiiich, if the tobacco was filler, and 
to be sold as filler, they could not hâve hoped to have reimbursed. On 
60 of the baies the invoice numbei's were changed, conf ueing their ideii 
tity, and there was also an attempt to destroy tie coverings on some of 
the baies. Meager information was given lio inquiries made of the 
members of the firm in San Francisco and the principal member of the 
ûrm in New York, Mr. Louis Liebes, and the one who bought and im- 
ported the tobacco, was reported not in to the government agent, wheu 
he was ta; and at a subséquent time, while not denying his identity, re- 
fused to admit it. They shipped the tobacco from San Francisco 
to New York, but did not exhibit it to the board of appraisers, and 
have acted throughout as if the government was entitied to no dis- 
closures or assistance from them, and have risked inferences against 
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tih.em7f-may'l)e, iniputatîoDs against them*-which it would seem th.ey 
would h,a;Ye, tried to avoid if, it had been possible to hâve avoided th.em, 
trustlng to tke ingenuity of coirnsel to make excuses, rather than évi- 
dence wMch would hâve superseded excuses. 

But the chief inquiry is as tb the character of the tobacco rep- 
resented by the samples dïawn by Mr. McCo^, the government agent. 
He drew samples from ail of the baies, and there is no doubt that they 
correctly çepresent .the tobacco. There is a marked contrast between 
them and the samples exhibited to the board of appraisers, or passed 
on at the customhbuse; the contrast is too great, it seems to me, to be 
accounted for by différence in handling. But, whether so accounted for 
or not, it is nnimportant to dv?ell on now. That has been considered. 
Gare did not make them représentatives of the baies from which they 
were drawh; it only preserved them as true représentatives, and there- 
fore bètter évidence than those which corne discredited by imputations 
of changes caused by handling or atmospheric conditions. A great 
deaJ of expert testimony has been taken on the question of their qual- 
ity, which is very conflicting, but there are circumstanoes which help 
à discriijjlinàtion. The witnesses for the government are very sure 
that the tobacco is suitable f or wrappers; the witnesses for the im- 
porters are very sure that it is not, giving reasone therefor. One of 
the reasonis given was that it was too brittle. Some thought that 
it was sb brittle that it would not even endure wetting, and ail 
thought it could not be roUed around a cigar. Experiments showed 
that neither reason was good. It was made into cigars, and the cigars 
introduced in évidence. The witnesses then shifted, and the defects 
iil the tobacco which they were sure would prevent a cigar being made 
at ail, they put off the appearance of to another and somewhat in- 
definite time. They testifted that cigars, after they were made, were 
damp, and it was usual to allotv them to remain on shelves a while be- 
fore boxihg. The Cigars in this case were boxed immediately after 
making, and hence boxed damp; and the witnesses werp sure— -no surer, 
however, than in the other prédiction — ^that they would be brittle when 
dry, and that the wrappers would break. This, however, is spécula- 
tion. It ând aU the grounds of it are denied by other witnesses of 
expérience and skill. The witnesses who utter it are discredited by 
failureof other prédictions, as confldently uttered. This testimony 
was given in June. It is now the latter part of November. No brit- 
tleness has yet appeared. I examined the cigars on last Saturday, 
and they, as far as the tenacity of the wrapper is concerned, appear 
and hancïïe like other cigars. The color of the tobaccco and the cigars 
made from it is declared to be bad by witnesses for the importers, 
making them unsalable, — ^not commercially good. It is enough to 
eay that this testimony is met on ail points by counter testimony on 
behalf of the government, and we hâve already seen that 42 baies 
of the tobacco were sold by the importers as wrapper tobacco to a flrm 
in Cincinnati, and it is only necessary to add that it was testifled to by 
the pm-chasers and other experts as suitable for wrappers, and was 
made up into cigars and sold to the trade. Certainly the cigars must 
hâve been commercially good. Against such practical proof, abstract 
opinjlçn-TTrdiSputed abstract opinion, anyway — caoonot prevail. IJpon 
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thèTfhblè icftée, therefote, I thMk that thë tobaeco inrôlved in this 
I^roc^ding must be classifled as îeaf tobaccô, unstemmed, suitable for 
cigar wrappers, and dutiable at two dollars a pound. 



In re MRGROZ et al 

(OlrcTilt Court, S. D. New York. June 13,1892.) 

CusTOMS DuTiEs— Classification— SiLK and Uotton VaiiVETs— Selvbdges. 
SUk and cotton velvets Imported subséquent to Ootober 6, 1890, are 
dutiable on the welght of tUe goods, lucluding the selvedges, under para- 
graph 411 of the tariff act of Ootober 1, 1890. 

At Law. Application for review by the importera pi a décision of the 
Board of United States gênerai appraisers under the provisions of section 15 of 
the custoins admiolstrative act of June 10, 1890, as to the rate and amount 
of duty on certain silk and cotton yelvets imported by them October 30, 1890. 
ïhe colleotor of the port of New York assessed the merchandlse for duty on 
the welght of the goods, inoluding thé selvedges, under paragraph 411 of 
schodule L of the tariff act of October 1, 1890ijat $1.50 per pound and 15 per 
cent, ad valorem., The paragraph under considération is as,|ollows: 

"4lL Velvets, plushes,^ or other pile fàbrics, contaiaing, exclusive ol sel- 
vedges, lesg than seventy-flve per centum in wcight of silk, oie dollar and 
fifty cents per pound and flfteen pôr cent, ad valorem; contàinlng, exclusive 
of selvedges, seveirty-five pur centum or more la welght of, silk, three dollars 
and fifty cents per pound and flfteen per centum ad valorem; but in no case 
dhaU any of the foregoing; articles piy a less rate of duty Uian fifty per 
centum ad valorem." 

The Importers protested on the ground that, la detei-mlnhig the number of 

- poimdB ujsoa: wMoh the duties were assessed, the dutiable weight consisted 

only oï the welght of the goods, exclusive of the selvedge^. The board of 

United States^ gênerai appraisers, in their décision of the case, found, among 

other thlngs, as findings of fact: 

"(2) That sald velvets were composed of sUk and cotton, and cohtained, ex- 
eludlng the selvedges, less than 75 per cent, in welght of silk; (3) that sald 
velvets were pUe fabrlcs woven wlth plain selvedges, which were hitegral 
portions of sald fabrlcs; (4) and the speciflc or pound duty was levied upon 
thé welght of the entire fabrlc." 

As conclusion of law the board found that the duty wàs properly assessed 
according to the above flndhigs of fact. The Importers appealed, accordlng 
to law, to the circuit court. ; ' , 

Curie, Smith & Mackie, (W. Wickham Smith, of counsél,) for im- 
porters. 

Edward Mitchell, U. S. Attyi, and James T. Van Eensselaer, Asst. 
U. S. Atty. 

After argument, the circuit coiu't, LACOIVIBE, Circuit Judge, af- 
firmed the décision of the board of United States gênerai appraisers 
without delivering any opinion. 



EDISON ELECTRIC LIGHT CO. v. MATHER ELECTRIC CO. 

(Circuit Court, D. Connecticut. Déeember 17, 1892.) 

• . No. 723. 

Patents— Suit for Infeingbment— Pleadino — Demurbbr— Ambndment. 

In a 8;ylt by a corporatipn for inl'nngemçnt of a patent, défendant dp- 
murrèd tô the blU becaùsë It faûed to aUege a wrltten assigument of the 
patent, or that the article had not beeh patented or described in any 
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prlnted publication prior to tlie Inventioii. Complalnant then movGd for 
leaveto flle an amended blll supplyin!; ttiese omissions. Edd, that sucli 
a bill was not a new blll, and that défendant was not entitled, as a 
condition of allowing the same to be flled, to hâve his demurrer sustalned 
as on final hearing, but the flUng would be allowed on payment of defend- 
ant's reasonable costs, wlthout pàsslng upon the demurrer. 

In Equity. Suit by the Edison Electric Light Company against 
the Mather Electric Company for infringement of a patent. On mo- 
tion for leave to file an amended bill. Granted. 

Dyer & Seeley, for complainant. 
West & Fairfax, for défendant. 

TOWNSEînD, District Judge, Défendant demurred to the orig- 
inal bill because it failed to allège a written assignment of patent to 
complainant, and that it had not been patented or described in any 
printed publication prior to the invention. Complainant ther'eupon 
moVed for leave to flle an amended bill. Défendant claims that, if 
complainant is given leave to amend, his demurrer to the original bîll 
should be sustained as on a final hearing. He cites no précèdent or 
authority for this course, but claimS that the amended bill is vlri;ually 
a new bUl. I do not flnd any material différence between the original 
and amended bUls, except that in the latter the omissions above stated 
hâve been inserted. The motion is granted upon condition that com- 
plainant pay to défendant the probable disbursemehtis to which it has 
beepi subjected by reason of the amendment, say |10, and with leave 
to défendant to file a pleading to the same on the next rille day. As 
I understand it not to be the practice in granting such a motion to 
pass upon the demurrer, I décline to make any order thereon, and 
deny défendantes motion for $20 costs for attomey's docket fee as on 
final decrea 



BAI.L GLOVE FASÏBNING CO. v. BALL & SOCKET FASTENBE CO. 

(Circuit Court, D. Massachusetts. December, 1892.) 

No. 2514. 

Patents fok Inventions— lUFRiKOEMBNT—AccotmTrNG—MASTBR's Findings. 
In a, suit for infringement of the Kraetzer patents, No. 290,067, and No. 
30f;,021, for glove fasteners, the court held that the flrst claim of the 
former and the foui-th clalm of the latter were Infringed by the "Mead 
solid-ball" fastener, and accordingly ordered an injunction and accoimtlng. 
Tiie master f ound that the "Mead hoUow-ball" fcistener was included lu the 
decree, as being only colorably différent from the solid-baU fastener. HeU, 
that the fluding should not be disturbed, the only différence being that in 
the solid-ball fastener the Connecting shanli goes down through the upper 
plate and the material, and Is upset tmdemeath the lower plate, on thé uh- 
derside of the material, while in the former the Connecting shank goes np 
through the lower plate, material, and upper plate, and is upset or com- 
pressed in the hoUow bail. 

In Equity. Bill by the Bail Glove Fastening Company against thii 
Bail & Socket Fastener Company for infringement of the Kraetzer 
jpatents, No. 290,067 and No. 306,021, for improvements in glove fast- 
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^ç|^ :^|iîjiiic^^ 36 Fed. Rep. 309. 

Suipseqiieiipy' iiti^ pburt'ePjlpiç^^ and an ac- 

counting wasordered.. 89; iÇed., Rep. 79i}. The cause Js now lieard 
on exceptions to the màster's report. Oterruled and report con- 
flnned. ■''"'' '" • ' "'*■' ■ '■ ' ■ 

William B. H. Dowse, for complainant. 
Thos. Wto. Ckirise, for défendant 

COLT, Circuit Judge. This case now cornes before the court upon 
exceptions taken by the défendant to the master'â report. 

As to the ârst exception, which relates to the question of jurisdic- 
tion, I hâve npthing to £|iM to what is said by tiie court in the opin- 
ion in this ç^^ on motion fpr injunction. 36 Fed. Rep. 309. 

The remainiflg çxceptlonss relate to the Mead hoUow-ball fastener, 
and the qu^ijion Ip T^^hetiier this fastener cornes within the tenus of 
the deçree. ^^^f|iiB court bas d^creed that the Mead solid-ball fastener 
18 an înfringemënt of i^^ second claim of the flrst, and the foiu-th 
claim of the second, Kraetzier patents. 36 Fed. Rep. 309. The mas- 
ter found tli«> ^|çad fast^pèr with a hoUow bail to be identical in 
principle andappearanç^ wîth the Mead solid-ball fastener, the différ- 
ence being ïh^ipely tu cc>i^3|i^^ctioIl; and he declinéd to enter into the 
prior State bf the arifc, or,, tospeciflcally compare the hollow-ball, 
fastener with thé clàim^Qf the Eîraétzer patents, or to permit the 
introduction of testiinony| içélative to the merits of the hollow-ball 
fastener. l^psedevice^/rèjatesolely to the button member of a 
fastener. In ;tfe solid-l^aU fastener, tte Connecting shanlc goes down 
through the .ùpper pîàté and the material, and is upset underneath 
the lower pliâte, on the underside of the material; while in the hollow- 
ball fastener the Connecting shank goès up through the lower plate, 
material, and upper plate, and is upset or compressed in the hoUow 
bail. Upon a comparison of thèse twô structures, I agrée in the 
conclusion reached by the master. In the opinion referred to, the 
court said:' 

"The Kraetsjer patents ehould not be Umlted to the exact forms found de- 
scribed ta the speciflfiatlons; and the défendant should not be peruiitted to 
escape by makliig eolorable or Immatetial changes hi construction, while re- 
tahiing ail the vital parts of Kraetzer's iraprovements." 

It is évident that the miaster, upon examination, considered that 
the différence betweeû the solid-ball and the hpUow-ball fasteners 
was merely çplopable, apa he therefore concluded that the hollow- 
ball structxu» was within the opinion and decree of the court, and 
that it was thOTefore unnecessary and, perhaps, improper, for Mm to 
go any furtlier; "I can sëp no sufftcient rèason for changing thè màs- 
ter's flndingSt The exceptions are overruled, and the màster's re- 
port conâmaed. 
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DICKEKSON V. GBEENB et al 

(Circuit Court, D. Ehode Island. November 17, 1892.) 

No. 2,362. 

Patents for Intentions— Pleading — Profert of Patent. 

A bUl for inlringement alleged that "on the 30th day of October, 1888, 
letters pateat of the United States numbered No. 391,875 * • • were 
Issued, • * * as by a certlfied copy of said letters patent In court to be 
produced wlU more fully appear." Held, that this was sufflcient profert 
of the patent to make the same a part of the bUl. Bogart v. Hinds, 25 
Fed. Rep. 484, and American Bell TeL Co. v. Southern Tel. Co., 34 Fed. 
Rep. 803, foUowed. 

In Equity. Suit by Edward N. Dickerson against William B. 
( rreene and another for infringement of a patent. On demurrer to 
the bilL Overruled. 

Statement by OAEPENTEI^ District Judge: 

Tliis is a bUl in eqmty to enjoin an alleged infringement of letters 
patent for an invention. The bill allèges that "on the 30th day of 
October, 3888, letters patent of the United Steites numbered No. 
591,875 • • * were issued, * * • as by a certiûed copy of 
?!aid letters patent in coxu^ to be produced wUl more fully appear." 
The respondents demiur because the complainant "bas nowhere set 
forth what the 'médical compound' is, the alleged sale of which by 
said respondents he claims to be an infringement." 

Cowen, Dicherson, McoU & Brown, for complainant. 
David S. Baker, Jr., and William 0. Baker, for respondents. 

OABPENTEE, District Judge. The respondents. In support of 
their demurrer, argue that the bill sbould set out the nature of the 
patented invention, or at least should make the spécification of the 
letters patent a part of the bUl in express words. But it seems 
fco be settied, at least in the practice of the fédéral courts, that pra- 
fert of an instrimient, such as this bUl makes, is sufflcient to make 
^ucb instrument a part of the bUl. Bogart t. Hinds, 25 Fed. Kep. 
184; American Bell Tel. Co. v. Southern Tel. Co., 34 Fed. Hep. 803. 
This demurrer must therefore be overruled, and the respondents or- 
dered to answer over. 



OVERMAN WHEEL co. et al ▼. CURTIS. 
(Circuit Court, D. Connecticut October 17, 1892.) 

Patents fob Inventions — Surr fob Infringement — Adjudications in 
Othbb Circuits. 

The fact that the judiciary act of March 3, 1891, took away the appeUate 
jurisdiction of the suprême court in patent cases, dld not extinguish the 
doctrine of coœity between circuit courts, so as to diminish the weight 
which should be given to a prior décision la another circuit in relation to 
the same patent. American Paper PaU, etc., Co. v. National Foldlng Box, 
etc., Co., 51 Fed. Kep. 232, followed. 

Same — Invention — Vélocipède Pedai.8. 

Claims 1 and 2 of letters patent No. 329,851, Issued November 3, 1885, 
to Albert H. Overman, for an Improvement In pedals for vélocipèdes, 
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cover a patentable Invention. Pope Manuf'g Oo. v. Clark, 46 Fed. Rep. 
789, followed. Pope Manuf'g Oo. v. Gormully, etc., Manuf'g Co., 34 Fed. 
Rep. 892, and 12 Sup. Ot. Rep. 637, 144 U. S. 248, distinguished. 

In Equity. Bill by the Overman WTieel Company and the Pope 
Manufacturing Company against Henry J. Cm-tis for infringement of 
a patent. On motion for a preliminary injunction. Granted. 

Cliainfeerlarn, White & Mills, for complainant. 
ÔffieM & Towle, for défendant. 

ÏOWNSEND, District Judge. TMs îs a motion for a preliminary 
injunction against the infringement of claims 1 and 2 of letters pat- 
ent iïo. 329,851, granted to Albert H. Overman, November 3, 1885, 
for inaprovement in pedals for vélocipèdes. Thèse claims were sus- 
tained, on final hearing, in Manufacturing Co. v. Clark, 46 Fed. Eep. 
789. It appears from the pleadings and proofs and the décision of 
the coiîTt in tlie former suit thatifie questions of patentable novelty 
and, infringement were fuHy pj?^ented by counsel, and carefully con- 
Bidered Isy the court. The learued judge, after reviewing the patents 
introdnceidby way of défense, says: 

"Nothijig lias been adduced by tbe défendant in th|s 0Q«e to sbow that the 
State ol tlife,art was otlier tliîm is fçanldy set forth iiithe spécifications of the 
Ovemian pèttent, and I think that It appears that Overmein made a distinct 
step in the' adaptation of pedals tb the requirementè of iiîiproved bicycles. 
The iitUity Is not denled, and thé dlff^ence, although slight, appears to be Im- 
portant, and one of principle, not attalnable by mère mechanical Improvement. 
That It required the exercise of Invention, and Is patentable, I think has been 
successtoHy rbaintained." ' 

At the hearing upon this application défendant claimed, by way 
of défense, laçk of patentable novelty, prior use, noninfringement, 
defective title, no injury te complainants, and tliat the patent in suit 
hàd been virtually declared inyalid by the United States suprême 
court. Most of thèse défenses seem to me to be disposed of by the 
décision in î^anufactùring Co. v. Clark, supra. But défendant'» 
counsel claims that this décision should not stand as an equity 
against the défendant, because the act of March 3, 1891, by taking 
a,way the jurisdiction of the Ûhited States suprême coiui;, has vir- 
tually extinguished the âoctrine of comity between co-ordinate 
courts. I am unable to adopt this view. In fact, in a very récent 
case, — American Paper PaU, etc., Co. v. National Folding Box, etc., 
Co., 51 Fed. Rep. 232,^the circuit court of appeals has decided other- 
wise. In that case, Judgé Shipman, speaking of the weight which is 
to be given te a previous adjudication which is the foundation of an 
application for a preliminary injunction, says: 

"In the absence of some controlling reason for dlsregardlng it, the former 
adjudication shoiild hâve the samfe weiglit In this court which It has as the 
foundation for a preltmlnary injunbtiôn before the circuit court. The eflect 
Which is to be given such adjudication in the circuit court Is well stated In the 
SyUabus of Mr. Justice MUler's opiplon iii 'Purifier Co. v. Christian, 3 Ban. & A. 
42, as foUows: 'Where a patent bas been established by a décision of a circuit 
court after careful considération, that décision Is entltied to very great weight 
in a subséquent application, either before the same court or any other for a 
preliminary Injunction or any preliminary relief.' We concm: in this state- 
ment of the law." 
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I have carefully considered the additional évidence as to lack of 
patentable norelty presented hj CCTtain British patents and model 
exMbits, which it is claimed show a prior use of pedal bars like those 
of the patent in suit I do not flnd in tbis évidence anytMng which 
would lead me to a conclusion différent from that reached by the 
learned judge who tried the case in Maryland. 

The claim of defective title is not sustained by the évidence. Un- 
der the assignment by the complainant the Overman Whed Company, 
of June 10, 1886, the légal title to the patent vested in the complain- 
ant the Pope Manufacturing Company, subject only to the réserva- 
tion by the Overman Wheel Company of the sole right to make pedals 
like the infringing pedal. The two complainants, therefore, own ail 
rights under said patent, and are the proper parties in this suit. 
Manufacturing Oo. v. Clark, supra. The décisions of the United 
States circuit court and the United States suprême court in Pope 
Manuf' g Co. v. Gormully, etc., Manuf'g Co., 34 Fed. Bep. 892, and 144 
TT. S. 248, 12 Sup. Ot. Eep. 637, are cited in support of the claim that 
the patent for the invention in suit has been judiciaJly declared invalid, 
It Is true that the Latta patent, therein referred to, does, in the 
drawings which accompany it, suggest a construction similar in 
gênerai appearance to that of the patent in suit. It is also true that 
certain claims of said Latta patent were declared invalid by the cir- 
cuit court in the above case, and that, in the opinion of the United 
States suprême court, aflarming the decree of the circuit court, it said: 
"If there be any novelty at ail in the Latta patent, it must receive 
such an exceedingly narrow construction that the défendant cannot 
be held to have infringed it." But it appears upon examination of 
the Latta patent that none of its claims embrace the invention of the 
défendant. It further appears that the second and third claims of said 
patent, belng the claims which défendant in above cases was aUeged 
to have infringed, are for pedal bars coated with rubber, longitudi- 
nally grooved. Tim form of pedal bar was expressly disclaimed as 
old by the patentée of the patent in suit. I have been unable to 
adopt the construction of the above décisions claimed by defendant's 
counsel. But, if there is any force in the claim that, by such con- 
struction, the décision of the Maryland court has been virtually over- 
ruled, this claim is one which may more properly be presented to 
and passed upon by the appeUate court. I shall therefore foUow 
the rule as stated In Brush Electric Co. v. Accumulator Co., 50 Fed. 
Eep. 833. 

"The rule is well establlshed that where, as the resuit of a contested contro- 
versy, letters patent have been sustained, prelimhiary injunctions will be 
granted against infringers, as a matter of course, by the court which has ad- 
judged the letters patent valid, and, as a matter of comlty, by the fédéral 
courts in other circuits." 

The motion for the preliminary injunction is granted. 
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!' : THOMSON T. OITIZBNS' NAT. BANK OF FABQO, 
; élTIZENS' NAT. 'bANK OF FÀKGO v. ÏHOMéON. 
(Olroait Court of APDeals, Blghtli Orouit Novemiier 14, 1892.) 
Nos. 156, 167. 

L PArawriS W)B IirVBNTÎOlJs-JPATBNTABILlit— NoVIiLTY, 

lëttère patent ï^6.3^,64te, Jtûy 3,1888, and rèlssued letters patent Not 
10;977j IMoelbber SB, 1888, IfMued to Walter Thoma»a for an improvement 
In tli& uùanuf aeture of bi4pl( apcount bOokB, whereby the short leayes are 
oreosed: 91 pieirtorated for foldlng in such a manner as to transfer the col- 
uiûii bf bals;nç^8 on tho right-hand page to tbe succeedlng left-hand page, 
are valld, as even skiUed bwokkeepers bad not prevlously dlseovered it, al- 
thÔtiÉh tUé déviée Is so tââiple and obvlôus, as wellus useful, that It would 
«eem that It tshould baVe been always taown and use^. HolUster v. Manu- 
fao^rlpg,(Çl9., jB Sup. Ot. Bep. 717, 113 U. S. 59, 72, <^tinguished. 

2. 64KHT— BçOT^i p" Patbnt LATjfs. 

A itewjffld useful impfovement In the manufacture of bank account 
foôojci^ & einbràced wlthlh the tenns of the patent là^rs. 

8. 8ÀkBJ^Ltbi!H8«!-+-N'oN'rtàÀij8»ïJftABi,si. 

A oopastnetshlp conduotli^ a bank waa pennltted to use an Improvement 
In b^iOk accpu»t books for seven months before application for a patent 
was flled. whlch was doue December 31, 1886. The firm was dlssolved 
Jahuar^ 1, 1887, and SUcceeded by a corporation which used the old account 
book, and perhaps other ëlmllar books, with the patentee's consent, durlng 
1887. In 1888, 1889, aild 1890 It pald a royalty for ail such books used, 
though ; purqhaaed In part from unllcenaed makers. Thereafter It used 
the boç^, but pald no royalty. Hdd, that the Implled llcense to the co- 
partnëràilp unfier Rev. St. § 4899, vfaS Incapable of assignment or trans- 
fer, aiid tifiat the corporation infringed. 

Appeals froiu the Oircuit CJourt of the United States for the Dis- 
trict of ÎSorth Pakota.i 

In Equity. Bill by Walter Thomson against the Oitizens' National 
Bank of Fargo, N. D., for infringement of letters patent The cir- 
cuit court held the patent valid, but cUsmissed the bill. Complain- 
ant appealsy his cause being uumbered loG. Défendant also ap- 
pealB, Ms cause being numbered 167. Heversed, and decree dtrected 
for complainaut. 

Statement'by SANBOBN, Oircuit Judge: 

Thèse are ci-oss appeals from a decree dlsmlssing a blll In equity brooght 
by the patentée In original letteys patent No. 385,048, dated July 3, 1888, and 
rèlssued let^eis patçnt Np.,, 10,977, dated pecember 2â, 1888, for an improve- 
ment in thé mànufaoturë of b'aiik accoimt books, against the Cltlzens' National 
Bank of Fargo for tnfdngement. The patented improvement conslsted in 
constructing each of the short leaves of bajik account books, by so rullng and 
perforatlng or creaslng them, that the margins thereof could be conveniently 
folded back upbn themseltes, and made thus to disclose a column for the entry 
of balances of account ou the pages preceding those to which thèse columns 
belonged, sô that when the leaves were unfolded the columns thus disclosed 
would appear on the pages succeedlng those upon whlch they appeared when 
the leaves were folded. ■ ■' • > 

The State of the art prlor to thls Invention was such that bank account books 
had long been manufactured with long and short leaves. On the margin of each 
long leaf, on the left-hand page of the open account book, were usually wrlt- 
ten the names of those havlng accounts with the bank, The remainder of thls 
page and the rlght-hand page were generally dlvlded by perpendlcular Unes 
into six spaces, to accommodate the business of the six days of a week, and 
eaoh of thèse spaces was agalu divided by Uke Unes tnto three columns, for 
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the cntry, opposite their names, of the cheeks, doposits, and balances of the cus- 
tomers, respectively. One or more of tie leaves supo^eding each long leaf 
was so far shortened tLat when turiièd tô the left its maVgin would fall upon 
the Une on the long leaf that separated the space where th« names were writ- 
ten from the columns for the acconnts. This shortehing of tfiese leaves obvi- 
ated the necesslty of rewriting the names upon the short leaVes as they were 
tumed, but, when the right-hand page had been flUed, It was necessary to re- 
write upon the next page the last column, which oontauied the balances of the 
accounts, as a basls for thelr continuance, and to accdinpllsh this the book- 
keeper must continuaUy tum the leaf as he proceeded, or must copy off the en- 
tire column upon 'àseparate pièce of paper, and then recopy it upon the suc- 
ceedlng page. To obviate the necesslty of thus rewriting this column of bal- 
ances, and to transfér it without copylng from the mârgin of the right-haûd 
page of the book to the margln of the succeedlng left-hand page, was the ob- 
ject of complainant's invention, This he accomplished by so ruling and then 
oreasing or perforating each of the short leaves in a liue parallel to its mar- 
gîn, and at such a distance therefrom, that by folding it upon itself it disclosed 
upon the right-hand page of the open book and in the proper location of the 
last column of balances thereon, the flrst column on the succeeding left-hand 
page, which was ruled for the column of balances. When any leaf was thua 
folded back, and this column filled, the simple tumlng and imfolding of the 
leaf transferred this column of balances to the succeedlng paga After descrlb- 
ing in hls spécifications the usual constructiou of bank accoimt books, his Im- 
prorement in their manufacture, and its advantage, ivith proper références to 
figures attached iUustrating It, the patentée claimed: 

"(1) The, bank accoimt book. A, having a suitable number of full leaves, O, 
and altemate séries of short leaves, B, each of said short leaves having margin, 
b, creased or perforated at b' substantially as and for the purposes set forth. 

"(2) The bank aceount book hereli/ described, composed of altemate long 
and séries of short leaves, the several long leaves prepared to receive the 
depositors' names on the left-hand slde, and both also prepared to receive 
the accoimts for several successive days, the right-hand end of each of said 
short leaves having a margin adapted by folding to receive the last day's 
balance, so that when the leaf is tumed, and said margin straightened out, said 
balance forma the beginntng of the next day's aceount on the next page." 

The application for the original letters patent was filed December 31, 1886. 
The défendant was organlzed as a national b.ank Januaiy 1, 1887. It suo- 
ceeded to the business, books, and bookkeeper of the Bank of Fargo, which 
was a copartnership. Complalnant ordered the first book contahûng Ma 
Improvement in Apiil, and received Jt in May, 1886, and the bookkeeper of 
the Bank of Fargo, who got hls first idea of this Improvement from complaln- 
ant, commenced June 2, 1886, to transfér his balances on the accoimt book he 
was ustng, without rewriting, by folding the short leaves of hls aceount book 
to the right, and continued to use this book In that way, wlth the knowledge 
of, and without objection from, complaimuit, during that year and the next, 
mitil the book was fliled. The complalnant arranged with certain manufac- 
turers to make and seU bank aceount books contitning his invention in 1887, 
and the défendant bought its aceount books for 1888 and 1889 of thèse manu- 
facturera. Défendant ordered from unlicensed manufacturers In 1889, and 
used in 1890, aceount books containing this invention, and paid the complaln- 
ant a royalty thereon. Défendant ordered from unlicensed manufacturers 
in 1890, and used in 1891, aceount books containing this Invention, and for 
this infringement this suit was brought. 

The circuit court held the patent valid, and this holding the défendant as- 
signed as error. That court held that, "within two yoars prior to the applica- 
tion for the patent by Walter Thomson, the Bank of Fargo, the predecessor 
of the défendant, made and used a bank aceount book with the knowledge 
and consent of Tiiornson, the said patentée, embodying substantially the same 
devices embraced in and protected by said reissued letters patent No. 10,997, 
and the défendant, as suocessor of the said Bank of Fargo, bas a right to make 
and use, and to continue to make and use, the thmg Invented, the right to 
which Is seeiired in said patent, without liabiUty therefor," and on that ground 
dismisaed the bUl, and this holding is assigned as error by the complalnant. 
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, C5. EI.W<?s!in, for Walter Thomson. 
Setîi Nèwinaii, for Oitizëns' Nat. Bank 

Before ÇALDWELL and SANBOEN, Circuit Judges, and SHI- 
RAS, Diàtiict Judge. 

SAitTBOÉÎÎ, Circuit Judge, (after stating the facts.) Letters pat- 
ent grant a public franchise, giving to the inventor some compensa- 
tion for titie ex^-cise of hls inventive genius in the discovery of, and 
his labdr àhd ingenuity in reduciug to practice and describing, novel 
and uséful inventions, by which the public may attain bénéficiai ré- 
sulte with less expenditure of time and labor. From every patented 
invention of value the compensation derived by the inventor is small 
in propçrtion to the beneflt conferred upon the public. The invent- 
or's rewàrd is limited to a few years, at most, while the beneflt to the 
public continua forever. No patented invention can, in the nature 
of things, be valuable to its owner unless it is of greater value to the 
public ëven during the term of his franchise, since the latter will 
not purchase the right to vend or use it unless it is more profitable 
to do so than to do without it. Letters patent issued under our 
constitution and laws thus offer the necessary pecuniary inducement 
to those gifted with inventive genius, without which they would not 
be able to bestow ihe thought, timey and toil required to flnd, perfect 
by experimeiit, reduce to practice, and give to the public many of 
those uséf ui iinventions which hâve eilabled us to excel in the manu- 
facture and ttsë of macMnery, and in progress in ail the useful arts, 
that promôtisthe effidency and comfort of our citizens, The time, 
thought^ labor, and expense that produce a valuable invention are 
the inventor's, the completed invention which is their .roduct is 
hls, and whe)i, ih considération of his describing it, and making it 
iosiefid tôti^e public fôreyér, he is gratited the exclusive right to use 
and vend it for alimited time, this franchise should not be regarded 
as a monopoly conferred on him at the expense and to the préjudice 
bf the publié, ,btit as a just and fair considération, granted for val- 
nat)le services rehdered, which both equitably and legally entitle him 
to the same protection for this property that the owner of any other 
species of property enjoys. 

The défendant, after recognizing and paying for the use of com- 
plainant's invenlion for three years, infringed it in 1891, and seeks 
to justify its course on the ground that the patent is void for wam 
of novelty, and that its predecessor in 1886 used the invention with- 
out objection from the complainant. 

The letters patent were prima facie évidence of the novelty of the 
invention, and no évidence was produced that it had ever been known, 
described, or practiced beforè complainant discovered it. A glance at 
the patent and the invention itself, and the fact that défendant used 
and paid a royalty for the use of it for three years, and now infringes, 
sufflciently establish its utility. 

The mère fact that the patented invention is but a combination 
of old ingrédients dr materials is not a tenable objection to the pat- 
ent, since it is a gênerai rule that a patentable invention may con- 
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sist entirely in a new combination or arrangement of old or well- 
known ingrédients or éléments, provided a new and useful resuit is 
thereby attained. Seymour v. Osbome, 11 Wall. 516, 542, 548; 
Eees V. Gould, 15 Wall. 187, 189. 

That after the discovery and practice of the invention it seems so 
simple and obvions that the wonder is that it had not been always 
known and used is not always conclusive évidence that it has not 
sufficient novelty to be patentable, especially where the desirability 
of the useful resuit attained must hâve been long obvions to ail 
persons skilled in the art or manufacture to which it pertains, but 
no one discovered or practiced it before the patentée. In The 
Barbed Wire Patent, 143 U. S. 275, 281, 283, 12 Sup. Ct. Eep. 443, 
the Glidden patent for the coUed barb in combination with the 
twisted wire, by which the barb is clamped and held firmly in posi- 
tion, was sustained, although strands of wire twisted together had 
long been used for fendng, and the old«* patent of Kelly described 
a wire fence composed of twisted wires and a two-prong diamond- 
shaped barb, with a central perforation, by which it was strung upon 
one of the wires, and afterwards fastened m place by the blow of a 
hammer. From this invention of KeUy to the coUed barb and 
twisted wire of Glidden, clamping the barb rigidly in place, is a slight 
advance, and it now seems obvions that the twisted strands would 
hold the.barb coiled upon one of them rigidly in place; but no one 
seems to hâve perceiVed this fact, and put the twisted wires and 
coiled barb to this bénéficiai use, until Glidden conceived the idea, 
and thus utilized it, and the suprême court sustained his patent with 
the remark: " 

"It may be strange that, considering the important results obtahied by 
Kelley in hts patent, it did not ocxxlt to hlm to substitute a coUed wire in place 
of the diamond-shaped prong, but it evidently dld not; and to the nian to 
whom it dld ought not to be denied tlie quaUty of Inventor." 

In Magowan v. Packing Co,, 141 U. S. 332, 341, 34,3, 12 Sup. Ct. 
Kep. 71, the Gateley patent for "improvements in vulcanized India 
rubber packing" consisted smiply in combining and uniting by vul- 
canization packing described in the prior patent of McBumey, which 
consisted of altemate laj'crs of cauvas and India rubber, and an elas- 
tic packing of pure gum, so that tJie gland of the stuffing box would 
force the packing with such tightness against the piston i-od that 
a tight joint would resuit. The difflculty experienced with the Mc- 
Burney packing had been that> as it was wom away by the pisttn 
rod, it did not hâve sufficient elasticity to keep the joint at the piston 
rod tight at ail times. It may seem now that any mechanic skilled in 
the art, who observed the difflculty, must, by the exercise of his skill 
and reasoning powers, hâve arrived at the now obvions remedy; 
but no one seems to hâve doue so before Gateley. His discovery 
was therefore held to be novel and patentable. 

Defendant's counsel relies chiefly upon the décision in Hollister 
V. Manufacturing Oo., 113 U. S. 59, 72, 5 Sup. Ct. Eep. 717, to sus- 
tain his contention that the complainant's improvement does not 
constitut© an invention, but is "the suggestion of that common ex- 
périence, which arose spontaneously, and by a necessity of human 
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i^éiâJtoiÉûg^- in tàe minds «f tliôâe^ W^ beconie ; acqualated with 

thé 'èîretuûfeîtancés with. wMcli ^ttosy îiad to déal." But *lre wéasoning 
bi'Sr/^mticè Matile^vs' in thatè^e is inapplicable totKé.tinTentio'n 
now before us. It rests upon the fact that as soon as theieiil which 
the 'pâtênfed impT?o\feiïient he < *a8 speaking of reaiedied, becàme 
knoiv*, ftttd the resultiàttîalned Ity it became désirable, tbeimprove- 
inftit waS iiamediately suggestèd. Tlms, furtker on in tiie opinion, 

""Assôbli ias tiie mifloliief became apparent, akd the'remeijy was serloùsly 
stttaiéa by those oompeteilt tô déal wlth the subject, the présent régulation, 
whichnémbodlea the improvemeût, waa protnptly suggeated and adopted; 
juBt ^BjfiSkilled mechaniç, wituessing the porformanpe.of a machine, inade- 
qijate, % reason of some defect, to acoompUsh thé ôbject, fpr whlch it has 
beén;aéslign.éa, liy the application of liis common knowledgè'aiid expérience 
pèi^feiVés thé reason of the faflurc, and sxipplies whàt Is bbvlbuBly wanted. 
It Is but ihe dlsplay of the expected skill of the calling, and Involves only the 
éxe^QlM; pf ,the ordinary facultles iot reasoning upon the materlals snpplied 
bj; a spep^ tnowledge, and the facùity of manipuiation ^hidii résulta from 
ité tiabitual and intelUgônt praotlce." 

Butthè evil whlch the complainant's invention remedied had been 
apparent for years. The useful residt his invention attained must 
havé been sought by générations of skUléd bookkeepers, and their 
coiïinioïï knowledge and expérience had never suggested this improve- 
ment. It 'had been apparent to allinen maniptilating the acconnt 
bookÉs of banks ever eince sncli books existed that it was désirable 
to makè ihe last balatiee column of figures on the margin of the 
right-hôiid page of the open book the flrst bolmùn o» the succeed- 
ing page, and thus to obviate the necessity of copying aind recopying 
it whenever two pages were fllled, and it became necessary to tum 
the leàf ; bnt sMIled bookkeepers, supplied with the spécial knowledge 
oï théir câlling, "and the facUity of Oiî^rnipulation whiçh results from 
its habituai and intelligent practice," had gone on, from génération 
to generalionj' copying ofl this last column, tuming the leaf, and 
then recopying it on tiie succeedrtig page, and no one of them, dur- 
ing ail the ttme since suèh account books hâve been in use, by any 
display of the expected skUl of his calling, or by the exercise of hls 
faculties of r^isoning, had ever arrived at the conclusion that com- 
plainant's tmprovement would accomplish its bénéficiai resuit until 
he discovered and made known his invention. The probative force 
of this fact, added tO the presumption arising from the letters pat- 
ent, satisfies us of the novelty and patentability of this invention. 
If the display of the expected skill of the calling or the exercise of the 
ordinary faeûlties of reasoning had been sufiaoient to discover and 
J>ut in practice this tmprovement, some bookkeepeF would hâve dis- 
played that skill or exercised those faculties, and thus obtained this 
tesult long ago. Thèse were not sufflcient. It required something 
more to attaln this resuit; it required the exercise of "that intuitive 
faJèulty of the mind, put forth in the search for new results or new 
methods, which créâtes whathad not before existed, or brings to 
Hght what lies hidden." This faculty the complainant exercised, 
and the resuit is this invention, — an invention, it is true, that now 
seems so simple that we marvel that it did not before occur to every 



THOMSON V. CITIZENS' NAT. BANK. 255 

bookkeeper, but one tliat clearly did net, and that is of such obvious 
utility that complainant is equitably, as well as legally, entitled to the 
f ull protection of his franchise. Loom Co. v, Higgins, 105 U. S. 580, 
591; Consolidated Safety Valve Go. v. Crosby Steam Gauge & Valve 
Oo., 113 U. S. 157, 179, 5 Sup. Ct. Eep. 513; Magowan v. Packing Co., 
supra; The Barbed Wire Patenit, supra. 

The teChnicaJ claim of the défendant that this invention is not 
patentable becaose it is not embraced ■within the tenus of the patent 
laws is without merit The statute pro vides that "any person who 
has intented and discovered any new and useful art, machine, manu- 
facture, or composition of matter, or any new and useful improve- 
ment thereof, may obtain a patent therefor," when his invention or 
discovepy, is made undet tiie circiunstances proved in this case. Sec- 
tion 4880, Rev. St. 'It is not perceived why one who invents a new 
and useful improvement in the manufacture of bank account books 
is not equally entitled to a patent with one who invents an iinprore- 
ment in the manufactiu-e of barbed wire for fencing, of packing for 
the stufflng boxes of pistons, of safety valves for engines, of looms 
for wea^ing cloth, or of any other article upon improvements in the 
manufacture of which the suprême court has sustained patents. 

A single question remains: Do the facts that the copartnership 
styled the Bank of Fargo was permitted to use the patented inven- 
tion for seven months before the application for a patent was flled, 
and that the défendant subsequently succeeded to their business and 
property, confer upon it an implied license to make and use new 
account books, embodying the patented invention? The application 
for this patent was flled December 31, 1886. The Bank of Fargo 
first applied the invention to their account book June 2, 1886, and 
used it thereafter with complainant's consent until the flrm was dis- 
solved, January 1, 1887. The défendant corporation was organized 
and commenced business on that day. It succeeded to the busi- 
ness, account books, and assignable assets of the Bank of Fargo, and 
this old account book and perhaps others embodying the invention 
were used by the défendant with complainant's consent until January 
1, 1888. In 1888, 1889, and 1890 it used the invention in its account 
books, and paid complainant royalty therefor. The défendant 
claimed, and the court below held, that under this state of facts the 
défendant held an implied license to make and use account books 
embodying this invention without liabUity to complainant under sec- 
tion 4899 of the Revised Statutes, which provides that "every person 
who purchases of the inventer or discoverer, or with his knowledge 
and consent constructs, any newly invented or discovered machine, or 
other patentable articles, prior to the application by the inventer or 
discoverer for a patent, or who sells or uses one so constructed, shall 
hâve the riglit to use, and vend to others to be used, the spécifie thing 
so made or ijurchased without liability therefor." This claim was 
imfouodêd, and the court below erred in sustaining it. ■ The de- 
fendant did not purchase, construct, or use any article embodying 
the complainant's invention before he flled his application for a 
patent, since it did not come into existence until after that flling. 
Whatever license it had it derived from the dissolved copartnership 
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bf più^hase 6f assignmènt^ but the only right thepartnership bad 
wôB tte Stàtutory pritilege of using, and vending to o^ers to be nsed, 
the spécifie patentable tMng they had made with domplainant's con- 
sent» This wias net a grant of any portion of the franchise; it 
v^ted nb tltle or interest xà any part of tiie patent in Jliie cbpartner- 
ship; it did not grant an exclusive right ita the whole or In any spé- 
cifie part of the tenritoi^ (rf the United States; it did inot give an ex- 
clusive right or privilège in anything; it was a mère naked license, 
personï^ ito the copartnership, and incapable of assignment or traus- 
fer. The members of the eopartnership could convey; and the suc- 
ceeding corporation could take, nothing under it by purchase, assign- 
ment, or succession, \uiless it might be the right to use the old account 
book until it was filled, «ind that wa» accomplished early in the year 
1887 without objection from any oua Tîius, in'Hapgood v. Hewitt, 
119 TJ. S;i226--234, 7 Sap. Gt Eep'. 193, where an employé of a Missouri 
corporation engaged in the manufacture of sulky plovvrs invented cer- 
tain improvements thereoB, which the corporation, with ids consent 
and assistance, embodied in the plows it manuf actured and sold 
before he flled any application for a patent thereon, and that corpora- 
tion was subsequently succeeded by an Illinois corpoi'àtion, composed 
of the âame stockholders, to which âll the business and property of 
the foraner corporation were assigned and transferred, it was held 
that whatever license the former corporation derived from thèse 
factiS was conflned to it> and could not be transferred to its successor. 
Again, in Locke v. Bodley Co., 35 Fed. 289 -294, an employé of a 
copartnership invented, pérfeeted, and assisted his employers i& 
manufaietming and reducing to practice an improvement in stop valves 
bef ore Hô flled his application for the patent, which he subsequently 
obtained thereon. One of the partners died, and a corporation, in 
which the 'surviving partners owned ail the stock,' except 30 shares 
reserved f or its employés» succeeded to the business and property of 
th« firm, and to it the surviving partners assigned aU the firm assets; 
but in a suit against the corporation for infringemeht thèse facts were 
held to confer upon it no right to use the patented improvement. Tô 
the same efCect are NaU Factory v. Corning, 14 How. 193-216; Oliver 
V. Ghemical Works, 109 U. S. 75-82, 3 Sup. Ct. Eep. 61. The resuit 
Is that the implied license conferred upon any person who purchases 
of the inventer or discoverer, or with his knowledge or consent con- 
structs, any newly invented or discovered machines or patentable 
articles prior to his application for a patent therefor, and within two 
yeai's thereof, to use, or to vend to others to be used, the spécifie thing 
so made or pxirchased without liabîlity therefor by section 4899 of 
the Revised Statutes, is a mère personal license, and is incapable of 
assignment or transfer. The défendant, therefore, was not protected 
by the implied license to the copartnership that preceded it in busi- 
ness, and the decree below is reversed, with costs, with tnsti-uctions 
to enter a decree in favor of the complainant for a perpétuai injuno- 
tion, damages, and costs. 
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HUNT BROS. FRUIT PACKING 00. v. CASSIDY. 
(Circuit Court of Appeals, Ninth Circuit OctoW 24, 1893.) 

î. Patents fob Intentions — Infbinoehent — Opinion — Evidence ^Dbyinh 
Appabatus. 

In an action for infringement of a patent for improvementa in fruit dryers, 
tbe patentée, after stating that be had been engagea in jneçbanical pursuits, 
had seen many différent dryers, and had sufflcient.knowledge of mechaoics 
to permit him to give an intelligent opinion as to the cost of a pièce of ma- 
cbinery when he saw it, was asiied which in his judgment would be the 
cheaper to construct, his or ihs alleged infringing dryer. Ifeld, that the ques- 
tion was not objection able, on the srouhd that the witnesshad said he did 
not Isnow the cost bf the infringing'dryer. 

2. Samb— Invention— BuKDBN dp Pkoof— Diebcting Verdict. 

The existence of letters patent issued in due form cohstitutes prima facie 
évidence of the validity of the patent, and where, in an action at law for in- 
fringement, Buch letters are introduced, an alleged want of invention is mat- 
ter of défense, the burden of showing which is on défendant; and tbe court 
cannot direct a judgment for défendant, even though the patentée, on cross- 
examination, bas given évidence that may tend to show a prior state of the 
art excluding invention on his part. 

8. Samb—Inpbingement—In8tedction8— Questions pok Jury. 

Whether there was invention in the patent, whether plaintiS was the flrst 
inventer, and whether the use of gravity catches as mechanical équivalents 
of spring catches was known at the time of plaintifC's'application, were ques- 
tions of fact for the jury 

4. Samb— Disclaimee— Mbchanicai. Equivalents. 

In letters patent No. 172,608, issued January 25, 1876, to John W. Cassîdy, 
for an improvement in fruit dryers, the patentée flrst claimed "spring or 
other catches. " but, on an objection that his application was not in proper 
form, amended by striking out"or other." Hetd,tha,t this was not a dis- 
claimer of gravity catches, which were known mechanical équivalents for 
spring catches. 

6, Samb— Nominal Damages— Evidence. 

PlaintifE, owning a patent for two improvements in fruit dryers, sued for 
the infringement of but one. Seld, that nominal damages only were recovér- 
abie, where the évidence showed only the amount of a license fee for both 
devices; and the profits to be made in manufacturing fruit dryers containing 
both improvements. 

6. Tbial— Instructions— Waiveb ce Objections. 

An exception to the court's refusai to direct a verdict for défendant at tbe ' 
close of pîaintifif's évidence is waived by proceeding in the cause, and intro- 
ducing évidence for the défense. Bailway Co. v. Ouihmings, 1 Sup. Ct. Rep. 
493. 106 U. S. 700, and Insurance Co. v. Crandal, 7 Sup. Ct. Rep. 686, 120 U.' 
8. 527, followed. 

In Error to the Circuit Oonrt of the United States for the Northern 
District of Califomla. 

At Law. Action by John W. Cassidy against Hiint Bros. Fruit 
Packing Company to recover damages for infringement of patent. 
Judgment for plaintifif. Défendant brings error. Eeversed. 

M. A. Wheaton, I. M. Kalloeh and F. J. Kierce, for plaintiff in error. 
John H. Miller, for défendant in error. 

Before McKENÎIA, Circuit Judge, and ROSS and KNOWLES, 
District Judges. 

KNOWLES, District Judge. Défendant in error instîtuted suit 
in the circuit court of the United States for the northem district of 
v.53F.no.2— 17 



?S8 \, :fcaÀ;rePEBAL REPOBXEB^ voL.63. ' ' 

California for an infringement upon his letters patent for improve- 

ment in a dryin;g^-a|)paratus for dryiag fruit 

The allégation^ jn tjtxe declarfition are: 

"That saîd invention related to an improved device for desîçcating fruit and 
otîl»l'Biubstance8bymeatiS''oï artiflcittt heal, and consiôtèd, among other things, 
of a npvel means of moving the trays on -wrhich the fruit is held within the dry- 
ing ctÉaiii^ers from the tinlè it is adiijitted until :it is removed therefrom, as wiil 
more lally ttppear from );he Içttefs pàtèùt hereinaftef set but, to whicli référence 
Ighefétoede for a fUllërd'éBCriptiori."' 
cîiLJio ;'•■'■ ■! •■ ■■■-■■•. ":i< - ■■ ■-■ ■■ •'',.■■"■ '■'■ '■ 

îme Charge isttoat' défendant'— 

"Myâ^k)ù^ïùlly madë, li^ed, and aol^ large numbers of machines containing 
and^éinti'riïcing the inveiition describéd and claimed in and by the said letters 
patent" // .''.^ 

iTuBniHg to the letters patent, we ônd what are the inventions claim- 
ëdlil/GasWdy. ';He;says:' : ■."„;,:„',! 

"lÏMit: My invention relates to aOi/improved deviœ for deaiccating fruit and 
otber.a^tstanees by meaiis af artiflcialbeat, and it consists, first, of anovel method 
of lUtilizing the>heat).4iV'hich phases through fines from the farnace. and by leading 
thèse flues around the chamber within suitable pipes or cases, and making certain 
openings from thèse cases into the chamber, I am enabled to admit heated air 
frop any or ail aides and at différent heights between the layers of fruit, while 
beat is ç^l^o àdmitted froim the bottom of ,the chamber or not, as may be desired. 

''',ëecQn,d.\I^y , i«v,çnWpiï> also . con^ipts lin a nqvel means of moving the fruit 
■Within thé cbamber fl:om the tinie it is admitted until it is again removed. " 

In describi^Qg this SjBcond invention thç applicant says: 

, *'In order to eievate anîâ support tbe trays of fruit after they are introduced, I 
have.^mployed acombinfttiqn of movable and stationary standards opon two op- 
posite si^eà^)!' the chamc|iet> and thèse standards are provided with spring catches, 
■wbich caç feé forced. fnward to allow a -tf^^y *" pass up, but •will return to their 
places af ter it passes, and prevent its going down. " - 

I^laintiff in error say^ in his brief : 

"Tbe. patent was :fo>r alleged improvements in a drying apparatns. " 

Défendant; lia eiTor says in his brief : 

"The patent in suit was granted to John W. Cassidy, • • • and covers im- 
provements in drying apparatua used fordrying fruits, vegetables, and other prod- 
- nets." 

It cont^Jnâ two da^ms. loMngenient is charged of the second 
only. 
Again, — 

"Xhe device co>vered by 'Uie £rst daim is a System of flues for evenly distribut- 
iDg the beat. Ko infringement thereof îs charged, and it may be dismissed from 
considération." 

, Again,— , / 

"There is no resemblaucewhatevef between the Aldèn and Cassidy machines,, 
further than the fact that they are both stack dryers. But the Cassidy claim is not 
fora stack dry er. It i'6 foir a peéuliàr: mechanism to lift the trays of a stack 
dryer." , ; 

Froni the foregoing It wowJd appear that there "was no contention 
bnt that défendant iïi ërror's patient was for improvements in fruit 
dryers, and not for a fruit dryer. In the subséquent considération of 
this case this may become important. 

Plaintiff in error urgés that the éircuit court committed an error in 
allowing Cassidy io give an opinion as to the relative costs between 
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Mb pàtented fruit dryér and the Alden fruit, diyer. The wîtness 
«tated that he had for a number of years beeri eiigaged in mechan- 
ical pnrsuits; that he had seen a, grèatmany ftnît dryèra of différent 
kinds; that he thought his knowledge of mechànics sufficient to per- 
mit Mm to give an iotelligent opinion as to the cost of a pièce of 
machinçry when he saw it. TÉis question wàs then asked him: 
"With that as a basis, I will repeat'the question, and will ask you 
which in yoni- judgment would be the cheapest to construct, yours 
or the Alden?" 'ïïie objection of plaintiff îii érror to this question 
wàs "because the witness says he does not knoV what the Alden 
dryer would cost." It will be seen that the objection was not that 
the witness was not compétent to give an opinion as to the rela- 
tive costs of thèse two machines, or that this was not a compétent 
way of proving their relative costs. It is urged by plauitiff in error 
that the cost of building the AJden dryer was capabïe of exact proof. 
There is no évidence to show this, and this was not the objection 
made. A party objecting to the introduction of évidence must specify 
the point of objection deflnitely, and none other will be considered. 
The fact that the witness did not know the exact cost of the Alden 
machine would be no objection to his giving his opinion, as a com- 
pétent expert, as to its cost. A party È never injured by a question 
propounded to a witness unless he ca.n show injury from the answer 
thereto. In this case the answer was much narrower than the 
question would hâve warranted. In response thereto the witness 
said: "I think, so far aa the shifting apparatus is concemed, this 
would be 50 per cent, cheaper than the AJden, — rfifty or seventy-flve." 
This was compétent évidence npon the question as to the ntUity of 
th$ machine of the défendant in érror. 

The next error daimed by plaintiff in error to hâve been committed 
by tiie circuit court Is in its refusing to instruct thé jury to flnd a vei^- 
dict for défendant^ when the plaintiff ta the court belo^ had rested 
his case upon the évidence then presented. The ground upon which 
it is urged that the court should hâve given this instruction seems 
to be that it appeared from the évidence that there was no novelty in 
platattCf's patent; that it was superseded by the Alden machine; 
that Oassidy had substiituted in his patent only mechanical équiva- 
lents for those devlces used in the Alden. Plarutiff introduced his 
patent in évidence. This was prima facie proof of the validity of 
his patent In the case of Mtchell v. Tilghman, 19 WalL 390, 
the suprême court said: 

"The patent, when introduced In évidence by the complalning party in a snlt for 
iafringement, affords a prima facie presumptiou that the patentée la the original and 
first iuventor of what is thereia described and claimed as his invention. " 

In Walker on Patents the rule is expressed that the patent, when in- 
troduced in évidence, is prima facie proof of its own validity, unless it 
appears on its face not to be such a document as the statute prescribea. 
Walk. Pat. § 491. When letters patent are introduced in évidence 
the burden is cast upon the défendant to show that they are not 
good, or that the patentée is not the flrst inventer. Blanchard v. 
Putnam, 8 Wall. 420; Seymour v. Osbome, 11 Wall. 516-538. The 
question of anticipation or want of invention is a matter of défense. 
The question of anticipation cannot be raised without notice speciQr- 
ing the anticipating invention. Section 4920, Bev. St. The qoes- 
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tion, Ml to whether, conaidering the previons state qf tiie^ art, no 
inTention was made by tàe patentée may be raised withopit npttce. 
But ihe want of invention in a patent is a matter pf défense unless 
the tbing for -whlch a patent ia claimed shows on its face that it is 
without invention. Walk. Pat § 599. In the following cases want 
of inyckotion Is spoken ofaa a défense: Mahn v. Harwood, 112 U. S. 
354,* 6 glup. Ct Eep. 174, and 6 Sup. Gt llep. 451; Hendyv. Iron 
Wotks, 127 U. S. 370, 8 èup. Ct Bep. 1275. The évidence given 
by Câssidy conceming t;hje>MdQn dryer was brought ont by défendant 
on eross-examination, It wpnld appear to hâve been an attempt 
on its part to make ont its défense in tlils way. If the évidence of 
Cassi4y had any tendency to make ont defendant's défense, it was a 
matter for the jury tp détermine its weight. And they should hâve 
been able to find from it, beyond reaspnable doubt that there was 
no invention in his patented déviées, or that they had been anticipated. 
Coffin V. Ogden, 18 Waï. lèO ; Walk. Pat § 76. It was not pretended 
that the Oassidy maçhtae showed want of invention on its face. This 
result was to b© reached only by évidence. Under such a condition 
thepe cpnld hâve been no error in the court refusing to take the case 
frpni tjie jui^, and décide the issue of f act presented itself . Défend- 
ant Jmerrpriirgesthfl,tp in error waived the exception to the 
refiiisal 6f the court to instruct the Jury to find for défendant by pro- 
çe^i|ig in tte cause and introducing évidence on its part. In the 
ça^e,%Ifeii^wfl,y Co^v, Ciinomings, i06 tj. S. 700, 1 Sup. Ct Eep. 493, 
thâ" sûppenMj.çQurt said: 

"ItitundoBbtedlyitruethaia base! may bè presented in which the refusai to 
direct i^^erdic^fi^^iitlie defeodantat the clo^e of plaintiS's testimony will be good 
grouhd ïofthë reversai of a judgînent on a verdict in favor of the plaintifl, if the 
défendant rests his case on such testimohy, and introduçes none in his own be- 
Tixtàti battfi'fasgioes on «ith bis défense, ;atad puts in testimony of his own, and 
the jury un(d,flT proper, Instructions flnds against him on the wbole évidence',; the 
judgmeht cf QQOt bé reyersed, in the absence of the defendant's testimony, on 
accouïit'oï-thê 'tn-îgin'al'réfuâàlieven though it would not bave been wrong to, 
glve the ins!tïue«ldh at the time it wââ askedi " 

In the, çg.§pi.pf, Insurance Co.v.;Crandal, 120 U. S. 527, 7 Sup. Ct. 
B^p. 685, t^e ! lïTïpreme court held that, under such circumstances, 
the xuïing .of lit© court "cannot be assigned as error because the dé- 
fendant at the tim© of requestihg.such an instruction had not rested 
its case." Tliis doctrine was afflrm©d in Robertson v. Perkins, 129 
U. S. 233, 9 Sup. Çt Repi 279. Under thèse controUing authorities, 
the contention of défendant in error on this point must be sustained. 

PlaintrfiE in error urges that under the évidence it was wrong to 
bave left it to the jury to détermine whether or not gravity catches 
were mechanical équivalents for spring catches, for the reason 
that défendant in error narrowed his claim by an amendment of lus 
applicatioii for a patent so as to, lèave ont of his claim for spring or 
other câtches the words "other catches." It does appear from the 
record that défendant in error, in his application for a patent, first 
claimed "spring or other catches," and then amended to "spring 
catches." This was done by direction of the patent office, on the 
P'oùnd that the application was not proper in form. There is a dé- 
cision of th© suprême court that urges that such applications should 
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not be received, because of indeflniteness and liability to misconstruc- 
tion. But we do not think that this can be classed as a disclaimer 
of any other catches which would be a mechanical équivalent there- 
for. Such was not the object of the amendment, or thé reason for re- 
quiring the same. Generally, a patentée, no matter what the char- 
acter of his patent may be, can claim mechanical équivalents known 
to exist at the time of the application, whether he claims them or 
not in his application. Walk. Pat. § 350; Vulcanite Co. v. Davis, 
102 TJ. S. 230; Tatum v. Gregory, 41 Fed. Eep. 142. There may be 
a rule of strict construction applied to patents that do not embrace 
pioneer inventions when considering this question. But there is no 
dispute but that the gravity catches were known mechanical équiva- 
lents for spring catches at the time of défendant in error's applica- 
tion. There would seem to be no room, then, for construction upon 
this point. If défendant in error is entitled to mechanical équiva- 
lents at ail, he shpuld be in this case. We hold that this point is 
not well taken. 

The court in his instructions submitted to the jury the question as 
to whether there was invention in the patent, and as to whether de- 
fendant in error was the first inventer of the devices mentioned in his 
patent; and also the question as to whether gravity catches were 
the mechanical équivalent for spring catches known at the time of 
the patentee's application. Thèse are aJl questions of fact, and in a 
law case should be submitted to the jury imder proper instructions as 
to the law applicable to the same. This, we thinJî, was properly done 
by the court. Plaintiff has assigned and claimed many erroi's as 
conmiitted by the court in regard to the refusai to instruct as re- 
quested by it, and in giving certain instructions to the jury. Con- 
sidering the charge as a whole, we think, upon thé matters aboVé 
stated, it was correct and sufficient. Under thèse circumstahces, we 
think it a prolitless expenditure of time to consider and revieW in this 
opinion ail of the alleged èrrors. 

The plaintiff in error, upon another issue not above stated, namely, 
upon the question of damages, asked the court to instruct the jury 
that, under the évidence prèsented, the plaintiff could not recover 
more than nominal damages, if any. As stated before, défendant in 
error claimed two improvements in fruit dryers. He sued for an in- 
fringement of but one of thèse claims. His claun for damages can- 
not be broader than for the infringement he claims. In other words, 
he cannot claim damages for anything more than this one device. xle 
is injured only to the extent of the use of that part of his patent 
which has been infringed. The évidence as to damages consisted of 
évidence of a license fee which he had flxed for both of his devices, 
and évidence of the profit to be made in manufacturing fruit dryers 
containing both of thèse improvements, and also certain unpatented 
features. The authorities are fuU upon the point that a party can- 
not recover as damages the profits to be derived from the manufacture 
of the whole of a machine, when only a portion of the same contains 
a patented feature. Garretson v. Clark. 111 U. S. 120, 4 Sup. Ct. Kep. 
291; Dobson v. Carpet Co., 114 U. S. 440, 5 Sup. Ct. Eep. 945; Philp 
V. Nock, 17 Wall. 460. The burden of proving damages for the in- 
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ff^pj^e]ftt p;f a p^ten-b pSijipon the plaiiitlff, and ke muet establisli 
h}8 dî^ïiages by eonippteflit évidence, and they must not be left to be 
sunnis^^ pi^ jaJTive^ailrom conjecture by the jury, Garretson v. 
Olark, sixpca; Blake T,fI^l)ertson,,94: U. S. T28, It as true that wben 
tbere is no évidence w^ieh can be produced of a license fee, or the 
profits to b€i depived frçpi tbe manufacture of the patented device, the 
jury jnaybf jcalled upeçç^itox détermine what would be a reasonable 
license feè wiien proper évidence is tatroduced tencUng to establish. 
that fact , Halk- Pat. §§563, 564. But the évidence in this case did 
not hâve a tendency tp establish that fact. No évidence was intro- 
duced fojp that purpose. r$fo évidence of .the relative utility or value 
of the two devices n^med in the patent was presented. The proof 
of a license fee for twp. Improvem^ts in fruit dryers is not compé- 
tent, in prder to show the damage sustained by an infringement 
of one of thèse improvements. Philp v. Nock, 17 Wall. 460; Sey- 
mour V. ifoCJonnick, 16 Sow. 480. The market piice of two pièces of 
land could not be proven in order to show the market value of one 
of thèse pjbeces. A license fee, when established and agreed to by the 
publicy is only a means pf estimating the market value of a patented 
machine or device of whioh the patentée had been deprived by in- 
fringement, Seymour v. î^cCormicl^ supra, 490, opinion; Packet Co. 
V. Sicklea, il9 Wall. 617; 'Rn§& v. Westcott^ 130 U. S. 152-165, 9 Sup. 
et. Rep. 463-' PlaintifE'^ eviâehce was of such a character, then, in 
our opinion, as not tp gîve the jury the means of arriving at any 
more than nominal damages for plaiatiff. The damages found can- 
not be deduced from jany évidence jn the case, but must hâve been 
reached by surmise oi cpnjecture, and the évidence was not of the 
character to havewairanted the same, It was therefore error in the 
court below to haye re)Ei;ised plaintifl in error's request to instruct the 
jury that they could flnd only nominal damageaf or plaintrff. For this 
error the judigment otÛi^ court below is reversed and set aside, and 
the cause remanded for further proceedings. 



KOHLBiè MANUF'G CO. v. BESHORBJ. 

(Carcuit Court, E. D. Pennsylvanla. Kovember 22, 1892.) 

No. 1. 

TeADE-MABKS— IsyEINàBilBNT. 

In an action to restraln the Infringement of a oommon-law trade-mark 
In tlie words "One Night Oougli Cure," it appeared tliat plaintifC began In 
1888 to sell a corn rertiedy labeled, "One Night Corn Cure," and a certain 
cougti remedy, labeled ''Eocky Mountain Cough Syrup." Tlie labels for the 
latter havlng been exbausted, it was thereafter sold In small quantitles 
under the name of "OnejNlght Cough Cure," the labels being in writing. In 
the fall of 1891 printed labels were used, and the business was actively 
pushed until the comiliencpment of this action, in February, 1892. The 
respective remédies, àiid the labels for the one and the other, rendered 
it dlEficult to understaifâ what was întënded to apply to the one and what 
to the other. In the Application for registration of the trade-maris the label 
recorded was as foUows: 

"Corn Salve and Cough Syrup." 
' "One Nlght Cure." 

In the accompariylng affldavit plalntlff states that the trade-mark of 
sald Company conslsts of thé words, "One Night" preoedtag the worda 
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"Cure" and "Remedy." Eeld, that plaintlff had not acqnired a trade-iuark 
in elther collocation of woids, and that, even If he had, It was not Infi-lnged 
by the use ot a label wlth the followtng word^: "Beshore One Night 
Cough Oiu-e." 

Tn Equity. Bill by the Kohler Manufactiiring Company against E. 
6. lîeshore for iiifringement of a trade-mark. Bill dismissed. 

Price & Stewart^ for plaintiff. 

W. H. Browne and Jérôme Carty, for défendant» 

BUTLER, District Judge. The plaintiff claims ownershîp of a 
common-laiiv trade-mark in the words "One Mght Cough Cure," used 
as a label on medicine, which it manufactures. Granting that a 
trade-mark may be acquired in this collocation of words, the plaintiff, 
to sustain its daim, must show that the words hâve been used in the 
connection stated, so unifomily and so long as to havebecome famUiar 
to the public as a sign of this article of its manufacture. To show 
merel3^an adoption of the words, without such continuons use and 
public familiarity and understanding, would amount to nothing. The 
use, even, for a brief period in connection witib. occasional sales, would 
amount to little if a;nything more. To establish a proprietary right in 
the language it is necessary that the public understanding respecting 
the purpose of its use shall be fully proved. 

The évidence before us is unsatisfactory. In the ârst place it is un- 
certain respecting the collocation of words used; and in the second, it 
is equaJly uricertain as respects the public understanding. It shows 
that Messrs. Yeakel & Greeble> who united as partners under the firm 
name of the '^Kohler Medicine Co.," and entered upon the manufac- 
ture of medicines about 1888, procured from Dr. Kohler's estate cer- 
tain recipes fdj* corns, cough, and other remédies, and commenced 
manufacturing accordingly; that they at once began selling the corn 
remedy labeled "One Night Corn Cure," and the cough remedy labeled 
"Eocky Mountain Cough Syrup;" that in February, 1890, the plain- 
tiff Company was incorporated and the business and assets of the flrm 
transferred to it; that in the month of November or December, 1889, 
the flrm ran ont of labels for the "Eocky Mountain Cough Symp," 
and resolved to seU it thereafter labeled "One Mght Cough Cure;" 
but not intending to "push" this remedy, and to avoid the expense of 
printing such labels, so many as needed, (possibly four or flve dozens,) 
were written, and used; that for a time thereafter the remedy was 
sold under both names; that in the fall of 1891, the plaintiff, then re- 
soMng to "push" the business, put the medicine up in a différent 
form, procured labels to be printed and put them upon it; and that 
thenceforward until the date of suit, February, 1892, the priated la- 
bels were used. The foregoing statement seems to be justified by 
the testimony, though from the ignorance of some witnesses and the 
unreliability of others, it is difficult to détermine even this much 
with précision. The corn remedy and cough remedy, and the labels 
for the one and the other, appear to be so mixed up as to render it 
difficult to understand what is intended to apply to the one and what 
to the other. No dealers in such medicines, properly considered, were 
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examlned, nnr any otker reliablcy disinterested persons of any împor- 
eaïïeéi'ûot conûectèd witïi theplaiiitifE. ■ , 

' 'Btît t&ere is àûothef fact of gteat importance alioùt tyiiich. no room 
for dispute «xists. In Janiiary, 1891, tlie plaintiffs applièd to ttve 
IKjtent-pflice for regietration of its trade-mark, and «li this application 
the woiids dainied are essentially différent from tl^ose no w set up, 
and testified to by tlie witnesses. The label recorded is as foUows: 

1 TKADE MARK. 
— o— 
KOHLER MANUPAGTURINfî COMPANY. 

i Cbm Salve and Cough Syrup. 

Nro. 18,867. Reglstered Tan. 20, ISOL 

'■ / ONE NIGHT CUBE. 

Witûeàses: Propriétor, 

Vlctcir' G. Bloede, ' Kohler Mfg. Oo., 

Wm;^©; Daugherty. Pèr Louis Yakel, Secy. 

., The plaintifE's sworh 8ta:tement is as folIowàV 

"llie tra,cle:mark of sald çompany consists of the words 'One Night' preced- 
itig the Word 'Cure' or 'Rèridedy.' Thèse hâve generàlly been arrangea aa 
Bhowu In 'ttië accompanylSig f acsimlle of one of thelr labels, which repré- 
senta the words 'One Nlgbt 'Ovire' prlated on a circular label; but the style of 
prlntlng and the shape of.^e label are unlmportant and can be varled at wiU 
wi.thout afïectlng the (iliàraeter of the trade-mark,, the essential features of 
whlch arc the words 'One, Ntght Cure.' Tliis trade-mark has been continu- 
ously' ùaed by sald corporation, since about the middle of January, 1890. The 
class of merchandise to: whioH this Vade-mark is appropriated is médical 
preparatjonsi afld the partlcular description of gooda comprlsed in such class 
on whieh It is used by the said corporation is corn salye and cough syrup. It 
is usually aflaxed to the gpods by prlnted label or stencil on the boxes or 
other packages in which the gbods are put.' 
"[L. S.] Kohler Manufacturing Go., 

"Louis Yakel, Sect." 

This statement is màdè by Louis Yakel, whose testimony taken in 
the case bëfore us, is irreconcUable with it. The plainttff certainly 
knew what its trade-mark was, if it had one, and the foregoing state- 
teent çhotild therefore be regarded as conclusive. The registration 
was notice to everybody that the trade-mark claimed was what is 
t&ére set up, and nothing else. This the défendant has not inf ringed. 
His label "Beshore One Night Cough Cure" is materially différent; 
no man coiild niistake it for the other. 

But furthermore there is no suflfioient évidence that the plaintiff 
had acquired a trade-mark in either of the collocations of words stated. 
Thè occasionàl use of tbè written label prier to the fall of 1891 was 
unimportant It was insufiftcient to make any public impression. 
And the period between the fall of 1891 and February following, 
when suit was commenced, was too short, in the most favorable view 
of tiie évidence, to hare dstâblished or fixed the label (whatever it was) 
in the public mind as a, faiown sign or indicia of the plaintiffs manu- 
facture of cough mediéine. 

Sufficient has been said to justify a dismissal of the bill, and other 
questions raised need not, therefore, be considered. 
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WEST PUBLISHING CO. T. LAWYERS' CO OPEEATIVB PUBLISH- 
ING GO. 

(Circuit Court, N. D. New York. January 2, 1893.) 

No. 6,106. 

Copyright— Law Reports and Digests— Infbingbment— iNjtJNCTiON. 

On motion for a preliminary injunctlon in a suit for infiingement of 
complainant's copyrights in law reports :md in a digest thereof, by the 
publication by défendant o( a slmilar digest, the instances of alleged 
piracy pointed out amounted to less than 1 per cent, of defendant's book, 
and while, as to some of them, Identity of language raised a presumption, 
weU-nigh conclusiTe, of copying from complainaut's books, défendant con- 
tended, as to others, that both parties had cùpled from the opinions di- 
gested, and denied any piracy. It appeared that the parts of defendant's 
digest, Iss-ued semimontbly during the year, had been sent to complainant, 
who vras a subscriber thereto; that the volume for the year, compiled 
from said parts, was printed and réady for delivery; and that complainant 
had supplied Its customers wlth Its own digest for the year. Held that, 
as thè détermination of the question of Inf rlngemént would Involve a long 
and compllcated comparison, and an Injunctlon meaUtime would work Ii^ 
réparable injury to défendant, out of proportion to the Injury to complain- 
ant from a refusai thereof, the temporary stay prevlouBly granted shôuld 
be vacated, and défendant be restrained only from future infringement, 
and from selling its digest to any persons other than its regular subscribérs 
and those with whom it had prevlously contracted to deliver the same; 
défendant to give bond to keep ao.3ount of ail digests sold, and to pay such 
damages as mlght be awarded to complainant. 

In Equity. Suit by the West Pûbliahing Company against the 
Lawyers' Co-Operative Publishing Company for infringement of 
copyrights. On motion for preliminary injunction. Granted, witli 
leave to défendant to continue to fumish the book alleged to infringe 
to regular subscribers and others with whom it had contracted to de- 
liver it, upon giying bond to keep account of sales, and to pay such 
damages as might be awarded to complainant. 

The bill set forth complainant's copyrights upon certain volumes of law re- 
ports and weekly advanee sheets, or parts thereof, çdited and publislied by it in 
the years 1891 and 1892, ând upon the digest covermg said reports, entitled "The 
American Digest, Annual, 1892," and the monthly advanee shoets or parts of 
said digest, also edited and published by complainant in said years, and alleged 
that défendant, In Its business pf publishing and selling law books, published 
iind sold a volume, annually, called the "General Digest," of which it pub- 
lished advanee sheets and numbers semimonthly, which digest and advancu 
numbers were publishnd and sold in compétition with the said copyright books 
and advanee numbers or books of complainant, tncluding its Annual and 
Monthly Digests; that défendant, knowing that the syUabl or headnotes of 
complainant were made with spécial référence to thelr adaptabiUty and fit- 
ness for use as digest Items, and that complainant had been so usiiig and m- 
tended so to use said syUabi or headnotes, did at diffèrent time.s during tlie 
latter portion of the year 1891 and the year 1892, wlthout tlie consent of com- 
plainant, reprint, publish, and sell, and did continuously smce pubUsh and ex- 
pose to sale, and sell, advanee numbers of their General Digest, contalning 
statements of fact, syllabl, and headnotes copled from said reports of com- 
plainant, and in particular from said advanee numbers or books thereof, aa 
well as from said Anmrnl and Monthly Digests. The bill further aUeged, on 
Information and belief , that défendant, In preparing Its General Digest for the 
year 1892, had used and employed principally, as matter therefor, the head- 
notes or points Issued and published in Its advanee numbers from tlme to time. 
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yfhifAL headnotes or points were largely, and to a great extent, copies of and 
plnudes upon the copyrt^t syllabl, headnotes, or points 4)K!P3.red a;nd edlted 
bi^OoilDiplalnant, and publisïied In Its volumes and advancé nialnbers or books; 
that défendant had advertlsed the publication of Us General Dlgest for 1892, 
and tlireatened to and was about to issue, publish, and seU tbe same, so con- 
talulng Infiingemeiits npoà, copies of, and piracies of tlie orlghial copyright 
maiter of complainant, to the great, Injvjry and Irréparable damage ot com- 
plalnant in Ita business; that La prepàring sald General Dlgest for publication, 
and in prepàring the adTanee numbers thereof, défendant had substantially 
oopled the headnotes and syllabl, as previously prepared and publlshed by com- 
plainant, resoi'ting to the devlces of trajQsposing clauses, sentences, and 
imragmphs, using synonyms, and making colorable altérations, while alwaya 
repeating tbe substance, often using the exact words, and frequently even 
«ntire simtcnces and entlre headnoteft Verbatim from sald original worlis of 
complaiiumt, and In many Instances omitdng to correct evrai the Inaccuracies 
and errors rtherein, and hadalso availedi ItseU of tbe original work, method, 
and IdeasiDf complainant ta making; and prepàring complainant's headnotes, 
and In dig^rtlng the cases, 'wlthout f oUo'Wing the exact l&ôguage used by com- 
plaisant , So that thereby défendant waa enabled to prépare, publish, and sel) 
its pirated publications wltb greater «ase, and at far less expense; that the 
sald Qener^ Dlgest, so about to be publlshed, and theadvance numbers 
thereof, Ot{\ défendant; wsipielnfringementsof, and piwwâes upon, the copy- 
il^ta Off {iom{)lainant« and sald books were;made and intendied by défendant to 
take tbfi' placé of , flnd as far as possible supersede, tbesald.books and advance 
Qtunbeis otfiOomplaixnattiand especiaJly the sald Annual and Monthly Digests 
ot CQoiplainanti ; 

Wlth tfee biUi ooEaplalnant flled the affldavit of an edltor In Its employ, which, 
besides retterattpg. (lie charges of the/biUi sfated tfaAt déponent had assisted 
in the préparation of complalnant's sald volumes and advance numbers, and 
was pcrsonally famUlar wlth the methods of editing and prepàring the same, 
and was also familiar with the methods of editing, reporting, dlgestlng, and 
prepàring for publtoattop employedby défendant; that the advance numbers 
of défendants Geiieral Dlgest conslsted jirlnclpally of tlie headnotes of the dé- 
cisions reportèd' in the àdvance nufiibèrs of complatnant's reports, and a 
large majority of the i Citations or références under the'StatJsihents of pointa 
In defendant'sadvaaoe/numbers of ItSf Gteneral Dlgest are to complalnant's 
reports; tbat dei^endant's permanent dlgest for each year was mainly composed 
of the same pjoints, statements, or digested matter contalned in its advance 
numbeiS; that, by a comparison and critlcal ezaminàtion ôï Qie syllabl or head- 
notes publlshed In advance numbefs bf defendant's dlgest with the syllabi or 
headnotes made. by complainant of the same décisions as publlshed in the ad- 
vance numbers of complalnant's sald reports, togetbei: wliji the opinions from 
Which they weïe taken or digested, déponent had asoertalned that défend- 
ant hâd in many Instances copled the headaotes and syllabl as previously pre- 
pared ànd publlshed by cit>mplainai>t, resortlng to the devlces of transposing 
danses, sentences, and paragraphs, using synonyms, and making colorable al- 
teratiohs, VthUé repeating the substance, p|ten using the exact words of en- 
tire sentences, ànd entlre headnotes from tho original matter of complainant, 
and had aTailed Itself of the origliial work, methods, and ideas of complain- 
ant iii prepàring çomplainant's hea«inotes, foUowing tho language used by com- 
plainant, but sometimes èndeavoring td conceal the tofringement by transpo- 
sition of words and clauses, and the use of simllar, while avolding the same, 
words; and certain examplefs of saidinfringements and plrâcles were setforth, 
sho'vring the original copyright headnotes or syllabi of complainant, and the 
matter alleged to infrlngé the same ip defendant's publications, with the fur- 
ther averment that there were nnniërous other cases br instances of simllar 
Infrtngements or piracies asoertalned or dlscovered by déponent, by his sald 
Inspection or comparison, or otherwlse known to him, Which would more fuUy 
and clearly appear by examination and, cpmparlsoi^ of the advance sheets ot 
semlmonthly parts of defendant's Général pigest and the General Dlgest ItseU 
(or 1892 with the volumes of the fepQrts, or the advance numbers thereof, 
of complalnà|it; 

On the bUl and affldavit, flled Ddcember 23, X892, an order to show cause 
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•why aH lujunctlon should not issue was granted, retunûiBle December 27, 
1892, and staying défendant in tlie mean time froin publislilng and selling 
its General Digest Annual for 189a. 

On the heaiing of the retum of the order to show cause, défendant read auâ 
Sied the affldavits of the chlef editor and assistant edltors of the General Di- 
gest, to the effeot that it was the raie of défendant coinpany, stricUy enjolned, 
that in no case should the editors. in digestlng cases and drafting digest para- 
g'.ipas, K'ake any use of syUabi, headaotes, or digest paragrapl'S in any pub- 
lication of complainant, save where such syllabi, etc., were prepared by tho 
court or the judge writing the opinion, and that sucii rule had been strictly 
folio wed by such editors. Défendant also read the affldavits of its treasurer 
to the effect that complainant's digest, the American Digest Annual, 1892, 
was already published and distributed to its subsoribers, and had its prin- 
cipal sales, while defendant's digest, the General Digest Annual, 1892, was 
printed and in the hands of the binders, only a few hundred copies having 
been delivered; that complainant was a regular subacriber to defendant's 
semimonthly and annual digest, and had regularly mailed to it said semi- 
monthly digest numbers as they were pubUshed and Issued, and that com- 
plainant was entirely familiar with the plan of such îigest; that one feature, 
considered of spécial value by subsoribers, was its early publication, and any 
delay therein would work irréparable Injury to défendant, by loss of sales aniï 
loss of crédit, and great inconvenlence and anuoyance to its subscribers, a 
large proportion of whom Iiad ajready paid for, and were entitled to, such 
annual digest; and that thé balance of such subscribers had ordered the same 
upon the agreement that thèy would remit therefor upon its receipt. 

Complainant also submitted, after the hearing, a mémorandum showing 
further in.stauces of piracy and Infringement, in addition to the examples set 
forth in the moving affldavit. 

E. Countryman, for the motioiL 
W. F, Cogswell, opposed. 

COXE, District Judge. I hâve delayed deddlng thîs motion until 
the last moment before starting for the New York circuit, and hâve 
given to its considération ail the time which could be spared from 
otlier matters even more pressing. I hâve reached the conclusion 
that the temporary stay should be vacated: that the défendant 
should enter into a bond, if required to do so, conditioned to keep an 
account of ail digests sold and for the payment to the plaintiff of 
such damages as the court may award in case the final decree is for 
the plaintiff; that an injunction should issue restraining future in 
fringements of the plaintiff's copyrights, and also restraining the 
selling of the présent digest to ail persons except the defendant's 
regular subscribers, and those with whom it lias contracted to deliver 
copies by agreements made before the service of thèse motion papers. 

I do not prétend that this order does absolute justice, but I think 
that it approaches as near to that resuit as any order that can be 
made, wMe the matters in dispute are undétermined. My reasons 
for this conclusion may be hastDy summarized as foUows: Both 
parties compile and publish law digests. The moving papers présent 
some 55 instances of alleged piracy in the defendant's digest. Since 
the argument, another statement, containing lOS similar instances, 
has been forwarded; making in ail 163 alleged cases of piracy. 
Some of thèse employ language so nearly identical with the copy- 
righted language that the presumption is well-nigh conclusive that it 
was copied from the plaintiff's books. As to others the contention 
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is tuadè by the dëfendantithat the similarity of language îs accounted 
for by fflie fftct that bott paragraphs were copied Verbatim from tbe 
opinion of tbe coiirt. It is ihnpossible to verify tbis contention with- 
out a long, wearisome, and complicated comparison, wbicb the court 
bas no time to make, and sbould not be called upon to make. I am 
confident that if this exaUiination is sent to a référée it will delay 
the matter for several tpceks at least. The plainttff having failed to 
satisfy the court, in view of the defendant's affldavits, that an in- 
junctiom should issue at once, the court will hardly be justifled in per- 
mitting the preliminary stay to continue in order that the plaintifE 
may'haye time to make a stronger case. If the stay continues it 
will, work great injury to the défendant, for which there is little, if 
any, redress. Should it subsequently appear that the défendant is 
right as to a large proportion of the paragraphs in dispute it will be 
tooi latè to offer any rep$,ration fpr the serions injury which bas been 
dpiie. Tbe court shoi^ld be yery sure, much surer than it can be at 
présent, that the plaintiff is right before dealing so fatal a blow to 
the defeadant. 

The defendant's digest h^ been issued during the past year in 
semimontbly pamphlets whiçb bave been regular]^^ sent to the plain- 
tiff, who is a subscriber. Their contents, pr^umabiy, were known 
to thé plaintiff several months ago. The plaintiff bas waited until 
the defendant's digest is priuted and ready for delivery, and ^^o^x 
seeks to hâve the alleged pirated paragraphs stricken out or the en- 
tire volume suppressed. If this action had been commenced two 
months ago the court would bave had ample opportunity to déter- 
mine with accuracy what is and what is not pirated. The défendant 
woflld then bave been directed to omit objectionable matter, which 
could bave been done without great injury or expense. Now, how- 
ever, an injunotion will compel tbe mutilation of a completed édition, 
and, perbaps, a printing of a new édition, with its attending expense 
and delay. I cannot think that the com-t will be justifled in so 
harsh a measure where the infringing matter is so small a proportion 
of the entlre work. It is said that the total number of cases digested 
in defendant's book is 19,000. The disputed paragraphs, therefore, 
asspming that ail are pirated, amount to less than 1 per cent. It is 
apparent that the damage to the défendant, should an injunction is- 
sue as prayed for, would be entirely out of proportion to the damage 
which the plaintiff will suffer if the preliminary writ is refused. The 
plaintiff bas already supplied its customers with the digest pub- 
lished by it for X892, It bas bad no interférence from the défend- 
ant, and it cannot be maintained, therefore, that the defendant's di- 
gests are likely to displaee any of the plaintiff's digests or entice 
î^way any of the plaintiff's customers. 

It is the duty of the court in ail thèse cases to take into considéra- 
tion the situation of both parties, and not to issue the writ except 
in tiie plainest cases, where the; resuit will be irréparable injury to 
the défendant without eorrespondlng advantage to the plaintiff. It 
is always wiser, in such cases, to wait for the final proofs. 

In Sargent y. Seagrave, 2 Curt. 553, 557, Judge Curtis said: 



WEST PUBLISHING CO. V. LAWYERS' CO-OPEEATIVE PUBLISHING CO. 269 

"Tlie court looks to the particular circumstances to see what degree of In- 
convenienoe would be occasioiKHl to one party or the other by granting or 
witbUoldlng the injunction." 

In McNeill v. Williams, 11 Jur. 344, the vice chancellor said: 

"The court has, of lateyears especlally, givengreat welght to the considéra- 
tion of the question, whlcli o( the two parties to the dispute is more likely to 
suffer by an erroneous or hasty judgment of an Interlocutory nature against 
them; and to the considération also of the very possible if not probable effect 
whlch an injunction may hâve to the defendant's préjudice in an action. I 
hâve in this case to weigh, on the one hand, the suspicions nature of the de- 
feudant's case, for suspicions, I conf ess, upon the présent materials, it appears 
to me to be, and the probable mischief from not interfering at présent in his 
favor, i£ he should ultimately prove to be light; and, on the other hand, the 
possibUity— the ratlonal possibiUtj'— for T am unable to bring myself to deny 
the ratlonal possibUity— that the plaintifC may be right. 1 hâve also to con- 
slder the mischief generally that may be done by interfering in this stage of 
the cause if the défendant shall ultimately appear to be right, Includlng par- 
ticnlarly the possible préjudice whlch may be created against them in an 
action by the existence of an injunction. Upon the whole, I think the ends 
pf justice in this case wiU be better answered by abstainlng from grantinii 
the Injunction at présent" 

In Bramwell v. Halcomb, 3 Mylne & G. 739, tlie chancellor said: 

'■It is obvious that it is the interest of both parties that the injunction should 
be dissolved; for if, in conséquence of piracy, the défendant is, in fact, selllng 
the pLaintiffi's work, the platntiflE will hâve the profits of the publication; but 
if, on the contrary, no piracy has been comniltted, a very great hardshlp Is 
Inflicted on the défendant." 

In Spottiswoode v. Clarke, 2 Phil. Ch. 157, the facts were in many 
respects sinular to those in the case at bar. The chanceUor said: 

"But the greatest of ail objections is that the court runs the risk of doing 
the greatest injustice in case its opinion upon the légal right should tum our 
To be erroneous. Hère is a publication whlch, if not issued this mouth, will 
lose a great part of its sale for the ensuing year. K you restrain the party 
from selltng immediately you probably make it Impossible for him to seU at 
ail. You take property ont of his pocket and give It to nobody. In such 
a case, If the plaintiff is right, the court has some means at least of Indem- 
lùfying him, by making the défendant keep an account; vvhereas, if the 
défendant be right, and he be restrained, it is utterly Impossible to give him 
compensation for the loss he wiU hâve sustained And the effect of the order 
in that event wUl be to commit a great and irrémédiable injury." 

See, also, High, Inj. § 1026; Walk. Pat. § 702; Drone, Copyr. pp. 
517, 518. 

It is thought that the plaintiff wUl be fully protected if its copy- 
rights are respected in the future and damages are paid for what- 
ever injury it may hâve sustained from past infringements, and es- 
pecially so, if the défendant is enjoined from selling its digests to 
new customers until it has proved its innocence of the présent charge. 
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UNION MARINE INS. CQ. et al. v. THE ROANOKB. 

CDistrliît Court, B. D. Wlscoasln. December 12, 1892.) 

1. SàlP^NO— Bill qï LAMNG—CoNstBucTioN— Exemptions from Liability— 

■GW,kERAL ATEKAClk .'^ ■ '■','. 

' A blil bf laatag ^ïilcli exempta the ship ànfl owner from loss arising 
frëpi, aiiy danger or atddent Ineldèilt "to navigation or transportatiou, re- 
ceipt, déllvery, storage, or wMrfage, any flre, collision, explosion of auy 
Icind, wetting, combustion, or lïeatlng," does not Include an exemption 
froûi ilabUlty In gênerai avei^gé. Exemption from the ordinary liaou- 
itièS of a carrier should be expressed In clear and deflnlte language. 

8. Samb- ' ■ . . ' 

A, jblljL of ladlng ^Uch eiempts tUe shlp and owner from loss by "flre or 
wettliig" does not incltidé an exemption from liabUity to contribute in gen- 
eijal^yérage for loss oJ cargo by Water poured thereon to exttnguish a flre. 

Li AdWifralty. Libel by the Union Maiine Insurance Company 
agaiiist tlie steamer Roanoke and others to recover in gênerai aver- 
age., Certain exceptions flled to the libel were heretofore over- 
rulèâ. ^ ^è Fed. liep. âéf. The cattse was tliei-eafter stibmitted upon 
the a|fëé^ ^teinent of f acts. DeCree for libelants. 

John G. Richberg, for libelant. 
Géorgie D. Van Dyke, for the Roanoke. 

JENKENSj District Judge, (oraUy.) The libel was filed by certain 
underwriters against the Roanoke, in a case of gênerai average. The 
cargo of the vessel having been found to be on flre, the flre department 
of the city of Buflalo, where the vessel then lay, was ealled into réquisi- 
tion, and floodéd the cargo, and by that means, and by the subse- 
qu«ttt effoirt;p QÏ tïie roaster and crew bf the vessel, the flre was ex- 
tinguishedji the vessel was saved, and a large part of the cargo was 
saved at the eirpense of a certain part of the cargo, wliich was de- 
stroyed by the wetting from thewater. The libd was flled against 
the vessel, by the underyéïiters, who had paid the owûers of the cargo 
so destroyed, to recover iH gênerai average for the amount which the 
vessel should contribute toward the common purpose of saving ship 
and cargo. Exceptions were flled to the libel, and the question was 
thereby raised whether a destruction of cargo by wetting was a sub- 
ject of génial average contribution; because, as it was said, there 
was no sélection for sacriflce^ and also because by the act of congress 
it was providéd that ship owners should not be liable in case of loss 
or damage by flre. Those exceptions were oveïTuled by the court, 
(46 Ped. Rep. 297,) and it wàs held that there need be no manual sé- 
lection; that the destruction of a part of the cargo, for the com- 
mon purpose of saving the ship and cargo, was a subject of gênerai 
average; and that the act relieving common carriers from liabUity 
from flre applies only to the gênerai liability which would arise other- 
wise from any destruction of property in carriage, and did not apply 
to the matter of gênerai average. 

After the exceptions were overruled, answers were flled, ana tlieh 
cause was submitted to the court upon an agTeed statement of facts.. 
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Tlie only new question àrising upon tlie hearing is wh.etîier the bills 
of lading uuder wllicli tliis cargo was sliipped, exempted the vessel 
from contribution in gênerai average. The stipulations of the bill 
of lading, so far as they are material to be considered, are thèse: 11 
was agreed that the transportation and forwarding of the goods 
for the considération stated is subject to the conditions of the bills 
of lading, which contain a large number of stipulations. One was 
that the carrier should not be liable "for any loss or damage sus- 
taiued by any person, or for any loss or damage to ail or any of said 
property, arising from, caused by, or connected with any one or more 
of the following mentioned causes or things, to wit: Any péril, dan- 
ger, or accident of or incident to navigation or transportation, re- 
ceipt or delivery, storage or wharf âge, any are, collision, explosion 
of any kind, wetting, combustion, heating; nor shall there be any 
liability on the part of any carrier, vessel, or her master, for any loss 
or damage herein mentioned, unless the same shall aflSrmatively, and 
without presumption, be proven to hâve been caused by the négli- 
gence of the persoD, party, or vessel sought to be made liable." And 
a thlrd provision is that, when the party or the vessel should be held 
liable, "the carrier or the person liable, who shoidd so sustain loss in 
conséquence of owning, chartering, or being interested in or as to 
said vessel, shall hâve any insurance, however eflected, on, as to, 
or covering the property lost or damaged, and ail the beneflt and ad- 
Vantage to be derived theref rom." 

There are three questions which arise upon thia hearing: (1) 
Whether it is compétent for a common carrier to exempt itself from 
liabUity as against gênerai average contribution. (2) "VVhether the 
clause which gives to the carrier the beneflt of any insurance upon 
the property precludes the insurers from maintaining an action to 
recover for such contiibution. (3) Whether thîs bill of lading does 
in fact purport to exempt carriers from such liabUity. 

The courib entertains grave doubt whether common carriers should 
be permitted to exempt themselves from such liability. It is ti'ue 
the suprême court of the United States has sustained the right (>f 
common carriers to exempt themselves from their common-law lia- 
bilities not growing out of their own négligence; but this matter of 
gênerai average rests upon very peculiar foundation, and can hardly 
be termed a common-law liability. The master is made the agent, 
in the law, of the vessel, of the cargo, of the parties owning the cargo 
and owning the vessel, and given the discrétion in time ôf emergency 
to subject the one to loss for the préservation of the other. If in 
case of storm it becomes necessary, for the préservation of ship and 
cargo, to throw overboard part of the cargo, the law compels that 
which is saved to contribute for that which was lost; and, as I am in- 
clined to think, it would be seriously against the pubKc policy of the 
law of the sea to permit carriers to say that the ship shall be exempt 
whUe the cargo remains subject to contribution. 

In the next place the court is of opinion that thèse bMls of ladirg 
do not undertake to exempt the carrier from liability to gênerai aver- 
age. They exempt them from loss of damage by fire or wetting. 
It nndertakes, in mauy words, to exempt tlie common carrier from 
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nèarly ail the common-Iaw llabilities. And the court must çonsîder 
the fact that thèse stipulations are ail printed in very small type, 
so tliat it would requîre tke sMpper of cargo to make a very minute 
examination of tlie paper, before shipping, to ascertain just wliat 
liabilities were imposed upon the carrier, and what are exempted; 
and the court must also take into considération the fact that gener- 
ally bille of ladiug are delivered after the shipment of cargo, not be- 
fore; and while upholding the right of the carrier to make his con- 
tract and exempt himsélf from common-law liabilities in large de- 
gree, yet t3iese; terms of limitation and restriction must be expressed 
clearlj* aod decisiyely, that parties may know the terms of their con- 
tract.. ,■■■'..■■_ 

"Jâttisofl" ànd "gênerai average" hâve been known for centuries in 
the latv of thé sea; beenWell understood by ail engaged in trafSc 
upon ithe sea. They are i simple and expressive terms,. and the court 
is noib inclined, by any nice or dubious Construction of an obscurely 
■vj^orded instl-umenti to exempt the carrier from responsibility for 
that whièh he ought equitably to bear, when, if he could legally ex- 
em^Jtt himself by contraC;t,ieuçh exemption could hâve been expressed 
in wéll^ùinderstood' phrase, The court cannot believe that it was 
designed by the parties tothis contract that the carrier was to be re- 
lieved of that équitable- claim of conlïibution for the saving of the 
sMp. Had it been sa designed, it would not hâve been expressed in 
such way that it must be arrived at only by very nice and subtle con- 
struction and distinction of words, when simple and well-understood 
expressions would hav« better answered the purpose. 

With respect to the daim, that this provision covers such a loss 
as the p-esentj 1 uni inclined to the opinion that it is ruled by the dé- 
cisions wMch weré referred Lo by the court upon the previous hearing 
of tliis case, where sinlUar i)rovisions in the statute were claimed to 
exempt the carrier from gênerai average contribution. The courts in 
England fuled that the exemption of cargo from liability for iQJm'y 
occasioned by flre or wetting coiTesponded with the ordinary exemp- 
tion from the accidents of navigation^ and did not work exemption 
from liability to contribute towards gênerai average. The language 
of the bills ôf lading is very siniilar to that employed in that act of 
congress and the English act, with the exception that liere there is a 
provision- that the èarrier shall hâve the beneflt of the insurance 
arising from the liability mentioned; but the court is not prepared 
to say that that clause is sufficient to give the carrier exemption from 
a liability wMch is imposed by la-v^ in the interest of the property 
of ail concemed, where a loss bas been occasioned by the sacrifice of 
a part of the property to save the whole. There will, therefore, be a 
decree for tlie libelants for the sum of $2,505.62, with interest from 
the liling of the libel. 
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THE EOLIPSB. 
MARTIAL et al. v. THK ECLIPSE et al. 
(District Court, N. D. CaUfomia. December 14, 1892.) 
No. 10,405. 

1. Sbambn— Wases— Patmbnt in Advance. 

Tlie agent ot certain boarding-house masters made an agreement witli 
the owner of the Eclipse to fumish a crew of 12 rnen for $200, and took 
from sucjicrew orders on the captain, payable 24 bours after the sailing 
of the Eclipse on a yoyage from San Francisco to a port in British Co- 
lumbîa. The orders, the ostensible objcct of whlch was to pay bills due 
for board and outflt, were drawn in favor of the boarding-house masters, 
but in every instance the sum named in the order exceeded the indebted- 
ness of the seaman. The orders were paid when due, and the agent re- 
celved $32 from the boarding-house masters, who kept the balance. At 
the end of the voyage the owner paid eaoh seaman, deducting the amount 
of hls order, and took a reeeipt in full. Eeld, that in a court of admiralty 
the seamen were entitled to be paid their fuU wàges, reduced by the actual 
sums due for board and outflt instead of by. the amount of the orders, not- 
withstandlug the giving of the receipts in full. 

2. Samb— Construction of Statuts. 

Aet June 26, 1884, as amended by Act June 19, 1886, forbiddlng the pay- 
ment of advance wages to seamen except for certain purposes, and ac- 
cording to aUotment made under régulations prescribed by the secretary of 
the treasury, must be construed as applying to the trade between the west- 
ern coast and the ports of British Columbia, especlaUy in view of the fact 
that for mcire than six years this construction bas been adopted by the 
secretary in the régulations prescribed by him. The State of Maine, 22 
Fed. Rop, 734; U. S. v. King, 23 Fed. Bep. 138; and The Samuel E. Sprlng, 
27 Ped. Kep. 764,— distinguished. 

In Admiralty. Libel by Thomas Martial, îîUs Hansen, Ambrose 
Pablete, Thomas Hosfdrd, Frank Wallace, George Peterson, Emil 
Menendez, and William Morris against the ship Eclipse for balance of 
seamen's wages. Libel dismissed as to libelants Menendez and Mor- 
ris. Decree for other libelants. 

H. W. Hutton, for libelants. 
S. Bloom, for claimants. 

MOREOWj District Judge. This Is an action for balance of sea- 
men's wages. The libelants shipped on board the ship Eclipsa at 
the port of San Francisco, on the 7th day of September, 1892, for a 
voyage to Port Angeles, in the state of AVashington, tlience to 
Nanaimo or Departure bay, in British Columbia, and return; wages, 
$25 per month. The voyage was completed, and libelants discharged 
in the port of San Francisco, November 1, 1892. The wages of each 
seaman for the voyage amounted to |45.83. During the voyage, 
some of them received small sums of money and a few articles from 
the slop chest, but the présent controversy is with respect to déduc- 
tions made from the wages on account of certain advance notes or 
orders given by the libelants before the commencement of the voyage. 

It appears that one John Savory, acting for certain boarding- 
honse masters, made an agreement with Andrew Andersen, the man- 
aging owner of the vessel, to fumish him with a crew of 12 men for 
v.53F.no.2— 18 
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the voyage, for $175. This agreement Savory failed to keep, "but an- 
other agreement was made/i&der\vMclï Savory fumished Andersen 
a crew of 12 men for fgOO. ; For the paymentof pais sum of $200, 
Savory took from the seamen advance notes or orders upon the cap- 
tain of the vesseï, in favbi- 6f the boarding-housë masters, payable 24 
hours after the sailing of the vessel. Eight of the men shipped gave 
advance orders in the siun of $15 each, and four gave orders in the 
sm» qi $20 each, making the full sum of |200. Thèse advance or- 
ders .'were paid to Savory the day after the vessel sailed, by Ander- 
sen, liiifi managiag owner, and Savory paid this monéy to the board- 
ing-liQVfSë ïnasters, reçeiving froin them $2.50 on each $15 order, and 
$S Qn'^aisli $20 order, thebpîirding-house master retaining the bal- 
ancé.: Itappears that the boarding-house masters had small bills 
agaitwt the seamen for boàrd, and that they furhished a small outfit 
at an es^ehse of from $1 ÏP $3 in each case, but in no case did the 
board apa. outût amounife tp more than $9, and in one case it was less 
than $3. The ostensible purpose of the advance orders was, there- 
fore, toi pa,y thesé bills <|jiie to the boarding-house masters, but in 
every instance the sum métitfoned in the order exceeded the indebt- 
edness of tkeseianian giving;the order, , Whén An,derson, the man- 
aging ownèr of the vessel, paid the crew in San Francisco at the end 
of the yoyagéi he deducted the amount of the advance order, and took 
a reçeftit £i full in each cftse, without any objection being made on the 
part of iibe ^eaman. As beîore stated, Anderson paid the orders the 
day after the vessel sailed, and of course before the wages to the 
amoûnt of' the order had been earned. 

It is now claimed on tlie part of the libelants— First, that the whole 
transaction, relating to the advance orders was in fraud of their 
rights, iii TYrongf uliy deducting from their wagee sums of money in 
excess of wliat they shopld hâve been required to pay flnder any cir- 
ci^mstances}, and, secondj that the payment of the orders was the pay- 
ment of advance wages, and was contrary to the provisions of sec- 
tion 10 of the act of June 26, 1884, (23 St. at Large, 55,) as amended 
by section 3 of the act of June 19, 1886, (24 St. at Large, 80.) The 
managing owner of the vessel meets the ûrst elaim by sayîng that 
he paid the advance orders in full; that it was not for Mm to inqnire 
whether.thëiBfeamen who gave them were in debt in the amount 
stated in the orders ; that when he paid the crew their wages 
they receipted in fuU, and made no complaint, and did not object to 
the déductions. The answer to this défense is that the managing 
owner made a bargain with Savory for a crew of 12 men for $200 
after a pBevious agreement for the same number of men for $175 had 
failed; in other words, he ixed the advance wages himself, and left 
it to thoae who should furnish the men to make whatever they could 
out of the transaction. We are not surprised, therefore, to flnd that 
the amounts received by some. of them in board and outfit were very 
small. The terms of the agreement would naturally lead to that re- 
sult. Thé fact that the men receipted in full for their wages after 
the voyage was over is no answer to such a transaction in a court 
of admiralty. As was well said in Eosenthal v. The Die Garten- 
laube, 5 Fed. Eep. 827, 830: 
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"A party colludlng wlth a maerter to cheat the seamen out ot a part of 
thelr wages, ortolnduce them to apply thelr wages In anticipation of payment 
to auy piii'pose not shown to be for thelr own good, will receive no relief In 
a court of admiralty. Of conrse, after they are paid thelr wages tiiey can ex- 
pend the money as they liie; but payment In anythlng else than money, 
though with thelr consent, will be most rigidly scnitlnized, and must be clearly 
shown to be proper and equlTalent to the payment of the money Itself to 
them." 

Courts of admiralty do not "give any effect to the receipt of a 
sailor for his wages, whether sealed or paroi, unless there was an 
actual payment." See 2 Pars. Shipp. & Adm. 41, and cases cited. 
There is no difliculty, therefore, in arriving at the conclusion that the 
libelants are entitled to be paid their f ull wages, less déductions for 
actual sums due for board, outfit, and cash received. This right they 
hâve witliout regard to congressional législation upon the subject 
of seamen-'s wages. 

But the next question requires an examination of such législation. 
The libelants claim that the payment of advance wages is in viola- 
tion of section 10 of the act of June 26, 1884, as amended by the act 
of June 19, 1886, whlch provides that such payments shall be no dé- 
fense to an action for the full amount of wages. That section pro- 
vides as follows: 

"That It shall be, and Is hereby, made unlawful In any case to pay any sea- 
man wages before leavtng the port at whlch such seaman may be engaged, 
In advanee of the tlme when he bas aclually eamed the same, or to pay such 
advance wages to any other person, or to pay any person, other than an ofR- 
cèr authorized by act of congress to collect fées for such service, any rému- 
nération for the shipment of seamen. Any pei-son paylng such advance wages 
or such rémunération shall be deemcd guilty of a misdemeanor, and, upon 
conviction, shall be punished by a fine not less than four tlmes the amount of 
the wages so advanced or reniuneration so paid, and may be also Imprisoned 
for a perlod not exoeedlng sis months, at the discrétion of the court. ïbe pay- 
ment of such advance wages or rémunération shaU In no case, except as 
hereln provided, absolve the vessel, or the master or owner thereof, from full 
payment of wages after the same shall hâve been actually eamed, and shall 
be no défense to a Ubel, suit, or action for the recoveiy of such wages: pro- 
vided, that tins section shall not apply to whallng vessels: and provided, fur- 
ther, that It shaU be lawful for any sea:man to stlpulate lu his sliipplng agree- 
ment for an allotment of any portion of the wages whlch he may eam to his 
wlfe, mother, or other relative, or to an original credltor in liquidation of any 
just debt for board or clothlng wliich he may bave contracted prior to en- 
gagement, not exceedlng ten dollars per month for each month of the time 
usually requlred for the voyage for whlch the seaman has shlpped, under 
such régulations as the secretary of the treasury may prescrlbe, but no allot- 
ment to any other person or corporation shall be lawful; and any person who 
sliall falsely claim such relationsWp to any seaman In order to obtain wages so 
allotted shall, for eveiy such offense, be punlshable by a fine of not exceedlng 
live huudred dollars, or imprlsonment not exceedlng six months, at the dis- 
crétion of the court; and any master, ownér, consignée, or agent of any for- 
elgn vessel who has violated thls section shall be Uable to the same penalty 
that the master, owner, or agent of a vessel of the United States would be for 
a simllar violation." 

Under the authority conferred by this section, the secretary of 
the treasury, by a circular dated June 21, 1886, prescribed régula- 
tions for the allotment of wages for certain voyages between ports 
In the several coasting districts and between domestic and foreign 
ports, including Atlantic ports iu the dominion of Canada, a/ad be- 
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tve^, P?içiflë ports and ipôrts in BrMsh Colmnbia, For thls last 
vojïàg^'tJie secretary fijs;^ the time ati onb half of a'niibntb, and pre- 
scribes that tlie allotment of wages sliall not exceed |3. Under date 
of Augast 9, 1886, the secretary prescribed additional regtdations for 
the allotment of wages, and declared that the law forbids the pay- 
ment of advance wages. It will not be necessary to point ont the 
particulars wherein tiie advance notes or orders in the case at bar 
fail to meet the reqnirements of the régulations, since it is not 
ciaimed that they were issned or paid in accordance with such regxila- 
tions, But it is contended that the law does not apply to vessels en- 
gagea in the coastwise Or British Oolumbia trade. The case of the 
Stàte of Maine, 22 Fed. Eep. 734, is cited in support of this view of 
the latv, but ail that case décides is that the act is not applicable to 
the shlpment of seamen in a foreign port. The case of U. S. t. King, 
23 Fed. Kep. 138, is aJso cited by the défense. In that case one Wal- 
lace kept an employment oflice in Mobile, where he had blank agree- 
ments prepared, to whlch he secured thé signature of the hands 
whomhe engaged for lààsters of river steamboats. The défendant 
in thë Oiteé' was the derU of the steamboat Mary, a vessel navigating 
the Mobile and Alabama rivers between Mobile and Montgomery. 
The clerk paid Wallace, for the master of the steamboat, 25 cents for 
each deck hand or seaman so engaged or employed by Wallace for 
the vessel. The crûninal information fflled in the United States cir- 
cuit court charged the défendant with a violation of section 10 of the 
act of June 26, 1884. The 25 cents paid to Wallace was not de- 
ducted from the seamen's wages, and was not, therefore, advance 
wages or an aUotment of wages, but the charge was that the 25 
cents was a rémunération for the shiprtient of seamen, paid to a per- 
son other than an oflcer authorized by the act of congress to collect 
fées for such servicei, and was therefore withui the pénal clause of 
section 10. The court held that the provisions of this section did not 
apply to steamboats engajged in trade and navigating the inland 
waters of the United States. This conclusion is reach by consider- 
ing préviens acts of congress on this subject. Keference is made to 
the act of June 7, 1872, providing for the shipment of seamen before 
a shlpping commissionër, and the amendatory acts of January 15, 
1873, and June 9, 1874, relieving from the provisions of the flrst act 
vessels engaged in the coastwise trade, or in the trade between the 
United States and British North American possessions or the West 
India islànds or the republic of Mexico; and the court concludes that, 
had congress intended by section 10 of the act of June 26, 1884, to re- 
tra-n to the stringent, and, to some extent, onerous, provisions of the 
act of June 7, 1872, it would hâve indicated that purpose more 
clearly and distinctly than it did in the section under considération. 
This conclusion was natural, in àpplyihg the particular provisions 
in controversy to the facts of that case. The declared purpose of con- 
gress in enacting thèse statutes tio protéct American seamen was not 
violated. The act of the défendant did not deprive the seamen of .iny 
of their rights, or work any injury to their interests. But in the prés- 
ent casé the situation is very différent. The payment of advance 
wages to seamen has been one of the great evils of the merchant 
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marine servica It has been one of the methods employed to defraud 
fche seaman out of a large share of his wages, and, prior to con- 
gressional législation upon tlie subject, courts of admiraJty were con- 
tinually caUed upon to interpose their power and authority for the 
protection of the seamen from this metliod of imposition. The 
reports are fidl of cases declaring in the strongest terms against the 
many schemes that hâve been devised to obtain possession of the sea- 
men's wages, even under the form of law. In McCarty v. The City of 
Bedford, 4 Fed. Kep. 818, Judge Benedict held that wages earned by 
a seaman in the coastwise trade of the United States were not sub- 
ject to garnishment; and he based his décision upon principles older 
than any statute. He said: 

"In conclusion, I may add that the rule exemptlng wages from garnishment 
springs out of the sharp neeepslty whlcli the nature of his calllng oasts upon 
the seaman when he leaves Us ship. A seaman is compelled to be improv- 
ident. Wliile at sea the ship is his honae, and his daUy bread he must re- 
celve from the hands of the «lilp's master. His wages cannot be paid hlm 
day by day, but must be allowed to accumnlate in the hands of an imknown 
owiier. Wlien the voyage Is over he must at once provide hlmself wlth 
temponiry shelter and wlth food, antl for that purpose he must hâve money 
In his hand. Therefore it is that his wages are nailed to the ship, and thertv 
fore it Is that, as In the aneleiit days of the Consolate, so now the law Is forced 
to déclare that no man can be permltted to say anythlng or do anytlilng to 
deprlve the seaman of the rlght to demand his wages when he leaves the 
ship." 

The purpose of the act of June 7, 1872, was to incorporate this well- 
established principle of maritime law into a system for the protection 
of seamen engaged in the merchant marine service of the United 
States, but it was found in the practical opération of this act that 
some of its featiu-es imposed unnecessary burdens upon vessels en- 
gaged in the coastwise trade and in voyages to neighboring ports in 
contigTious territory, and such vessels were accordingly relieved from 
its provisions by the acts of January 15, 1873, and June 9, 1874 The 
act of June 26, 1884, revised the law upon the subject of shipping, and 
removed certain burdens from American vessels. It also specially pro- 
vided, in section 10, against the payment of advance wages to seamen 
in any case, but provided for an allotment of wages with certain lim- 
itations. It also provided that the section should not apply to whaling 
vessels. The law was again revised by the act of June 19, 1886, and 
f urther provision made, in section 3 of that act, for the allotment of 
wages, under such régulations as the secretary of the treasury might 
prescribe, and the law made applicable to foreign, as well as 
American, vessels. This is the state of the law at présent. The 
purpose of congress is neither obscure nor uncertain. It clearly in- 
tended to prohibit the payment of advance wages in every case, ex- 
cept where the employment is on a whaling vessel. This exception 
establishes the otherwise gênerai character of the provision, and the 
court is not at liberty to add any other exception to the statute. 
The case of The Samuel E. Spring, 27 Fed. Bep. 764, was a libel for 
wages earned on a voyage from New York to Havana and Matanzas, 
and thence to Boston. A vessel on this voyage, being engaged in 
trade with the West India islands, was excepted from the provisions 
ot section 12 of the act of June 7, 1872, by the act of January 15, 
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ISÎiSïj imtthe claim does! not appèar to hâve beei^ madè, as in the 
preeenl; case, tliat the yessel -wàs therdfore exceptèd from the provi- 
sionB ï?*;the àct of Juile 26vl884; Tke case is, howérei", interfâstiïig in 
its treatmént of thé question of advance wages, an4 in *iiat respect 
is an authority upon ? thè question now under considération. The 
libelante gave évidence that, at thé tiine of their shipment, a verbal 
agreenterit, differing Irom that expressèd in the shipping articles, was 
made by tàlem with tbe shipping agent, by which the monthly rate 
of wages was to be greater than tlSit expressèd la thé shipping ar- 
ticles, and that one month's wag:es #as paid to each man in ad- 
vanèe before sailing. The men were to receive, partly in advance and 
partly at the end of the voyage, the wages verbally agreed upon, and 
shipping articles were: signed, making no provision for advances, 
but showing a rate of wages which, with the siuns advanced, gave tho 
men wJ^iât tiiey were entitled to hâve by the verbal agreement. The 
owners pald) or oflferéd jo pay, in accordance with the verbal agree- 
ment ' Xbose who were I paid gave receipts in full. The second 
mate was offered Iiis wages, but he refased to accept them, and 
demajadêd the amount doe hitn by tlie verbal agreement with- 
out dedtiçtflug the smn paid> him in advance. The suit was, in 
effect tO| recover again the wages paid in advance. The court 
heldlimt the seamen, having been paid in full in accordance with the 
terms of their verbal agreement, were not entitled to recover the 
same wages a second time, and gave effect to their receipts; but it 
also' heM ^t the second mate was entitled to recover his wages ac- 
cordtng toi the verbal contract without deducting the payment made 
to htm in aiàvance. In commenting upon the provision of the statute 
prohiblting advance wages the court said: 

"Thé mlè tindoubtedly la that. statutes atè to reCelve a reasonable construc- 
tion, aiidd&ubtful -woi-ds and phrases ara to be constraèd, Il possible, so as 
uot to i^ôdtiqel miBcMeivoua fesults. But when the woixis used are plain and 
unambiguoup, there is; no room for constjructlon, and nothhig is left for tbe 
court l?nt t6 give to tliem their full effect The act prohlblts, in direct and 
positive terma, the payment of advance wages to seamen before leaving port, 
and déclares- tÎMit such payment shall Iri no case absolve the owner, mastei-, , 
or vessM from iftill payment of wages, or be a défense to a suit for their re- 
covery, .ftlter tbey are eamed. It applies^ In terma, to aJl voyages except 
whaiing ; voyage^. Its prohibition must çlearly extend to indirect as well 
as direct ^'ayments. The lllegality of tte payment was whoUy on tlie side of 
the ownèr. It would bé absurd, as well as a palpable diSregard of the lég- 
islative latent, to hold that the law can be evaded by merely having the sea- 
men sign flctitious sMpplDg articles, which do not express the rate of wages 
actually agreed upon and intended to be paid for the voyage. I am therefore 
obliged tb, hold that the second mate can recover his wages according to the 
verbal contract, without deducting the payment in New York." 

It may be further observed, with respect to the cases cited, that 
they were decided prier to the amendatory act of June 19, 1886. The 
authority oonferred upon the secretary of the treasury, by this 
amendatory aCt, to prescribe régulations for the allotment of wages, 
and his exécution of tîiàt authority, is entitled to respectful considéra- 
tion in construing th© section as amënded, particularly in Adew of the 
fact that thesé regulatibûS' hâve been in force now for more than six 
years. Under this authority, the seùretàry bas determined that ad- 
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tance wages are forbidden, and that vôssels engaged In the coast- 
wise trade, and in tàe trade between Atlantic ports and the dominion 
of Canada, and between Pacific ports and British Coliunbia, are sub- 
ject to tlie statute. This détermination cannot be disregarded with- 
out tbe clearest reasons for a contraiy view. "In ail cases of am- 
biguity, the contemporaneous construction, not only of the courts, but 
of the departmentSj and even of the officiais whose dnty it is to carry 
the law into efifect, is universally held to be controUing." Schell's 
Ex'r V. Fauche, 138 U. S. 562--572, 11 Sup. Ct. Bep. 376. See, also, 
Railway Co. v. Phelps, 137 U. S. 528-536, 11 Sup. Ct. Bep. 168; Mer- 
ritt V. Gameron, 137 U. S. 542-552, 11 Sup. Ct. Eep. 174. It follows 
that the payment of the advance notes or orders is no défense to this 
action, and a decree will accordingly be entered for the libelants, as 
follows: Thomas Martial, $15; NÙs Hansen, $15; Ambrose Pab- 
lete, $20; Thomas HosforcC $15; Frank Wallace, $2,0; George Peter- 
son, $15. The libdants Emil Menendez and William Morris havtng 
failed to prove their daims, the Ubel is dismissed as to them. 



THE PIONBBB. 
McNBIL et al. V. TBDB PIONBEE. 
(Blstrlct Court, D. New Jersey. December 12, 1892.) 

1. Maettime Lien— Waiveb. 

An agreement to accept, In payment for certain. machlnery fumished a 
steain tug nnder a written contract, a promissory note, payable four 
months after date, does not in itself constltute a walver of the lien agalnst 
the tug for the contract prlce, especially where it Is not claimed that any 
suoh waiver was ever contemplated by the parties. 

a. Samb— Admibalty Praotice— Prematùbe Fixing dp Libbl. 

When sucU promissory note is not dellvered In pursuajice of the agree- 
ment, the fillng of a Ubel before the fulfiUment of the contract on llbel- 
ant's part (which, however, is fully perfornled soon after) does not con- 
stltute cause for dlsmisslng such Ubel, but, under admiralty practlce, 
affects the Question of costs only. 

In Admiralty. Libel by Eobert McNeil and others against the 
steam tug Pioneer for the contract price of a boUer and Ûues fur- 
nished to her. Decree for libelants. 

Alexander & Ash, for libelants. 
R. B, Seymour, for claimants. 

GrEEEN, District Judge. The libel in this case was filed to enforce 
the payment of a daim against the steam tug Pioneer, consisting prac- 
ticaUy of two items; the flrst being the contract price agreed upon by 
the claimants, or those who represent them, for a boUer to be built 
and properly set in the Pioneer by the libelants, amounting to $1,250; 
and the other being the price of a new and extra set of flues, which, 
while not included in the original contract for the boiler, seem to hâve 
been necessary for the proper repair of the Pioneer, and to hâve been 
accepted as such by the claimants, and which amounts to $74.93. The 
daimants resist the enforcement of this lien, although they do not dis- 
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pute th.© amount of the twô items, upon the ground that, by a spécial 
contract entered into betweefa thiose who represented tlïeiii and the 
libelants, the libelants weré to accept, in payment of tbeir claim, a 
promi^ory note, of ai certain spëcifled character, payable four months 
after the completion of the work; and that the légal effect of this 
conitKMït tyaa to work a waiver of the lien which otherwise libelants 
may haye haid upon the Pioneer. As is usual in such cases, there is a 
contrariety of eTidence; but, after carefuUy weighing ail that bas 
been offeted, I ha^e reached the following conclusions, and think they 
are sustàînedby the wei#it of the testimony: ' 

Itis ndt disputed, appàrently, that thé libelants entered Into a con- 
tract about .Tune 26, 1891, in -writing, with "Towûsend & Go.," to 
build fthd î^ropérly set iH the tugboat Pioneer a steam boiler of a cer- 
tain specifiëd dimension, for the sum ôf $1,250. Mr. Jarvis Underhill, 
one of thè owhèrs of the fetéam tug Pioneer, and a Mr. Townsend, who 
seems at thà*' time to hàr-ô had no interest in the tug, were brought 
to the busihesB place of the libelants by a Mr. Jones, who knew them 
preViously, and who introduced Mr. Underhill and Mr. Townsend in 
such a manner that the libelants presuined they were the owners of 
the tug Pioneer. After some conversation in référence to the furnish- 
ing of the boUer, the libelants agreed, in writing, to build and place in 
the tug the boUer in question. Nothing was said in this written con- 
tract as tOi the tenus of the payment, but the libelants admit that 
they were to recelve in payment of their claim a promissory note, to 
be made by Townsend & Co., and to be indorsed by a responsible in- 
dorser satisfactory tô them, s payable four months after the completion 
of the worfc It tums ont that there was a flrm of Townsend & Co. 
in existence àt iîhat time, composed of Sôlomon 8. Townsend, Maurice 
E. Townsend. and Edwai*diil. Tpwnseûd; t)ut this flrhi had no interest 
whatever dither in the said contract, or in the said tug, nor was such 
flrm known to the libelants. The relationship between Underhill and 
Townsend seems to hâve beén one of friendship only. 

The boiler was built» and set properiy in placé on the tug, and com- 
pletely flnished, about the 19th day of December, 189i. Some tlme 
previously, about the 8th of October, 1891, the libelants heard rumors 
that the Pioneei^ had bèen seized by the marshal of this district, at 
" the instance of other creditors ; and, becoming alarined at the pros- 
pect of not obtaining their money for their work and labor, filed their 
libel on that day in this court to enforce payment oî their claim. It 
is quite clear that the filing of the libel at that time was prématuré. 
The libelants had no claim against Townsend & Co., or .against the 
tug itself, until they had completely fulfllled the contract into which 
they had entered; and if, at any time since the flling of the libel, the 
claimants Or Townsend & Co. had, in fulflllment of their part of the 
contract, tenderéd to the libelants a promissory note, with a responsi- 
ble indorser, f or $1,250, payable four months after date, according to 
the terms of the bargain, 1 should hâve no hésitation Whatever in dis- 
missing this lîbel. But 1 think it is clear from the évidence that nei- 
ther the çlatmants, nor Townsend & Co.,; nor any one on behalf of 
either ôf tïletri, hâve «ver tenderéd to the libelants, in fulfiUment of 
their part of the côntràctj the note their contract called for; and that 
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the right to libël has since the 19th day of December, 1891, been 
vèsted in the libelants. Had it been flled not until then, it would 
hâve been properly flled, as far as time is concemed. But tbe préma- 
turé filing of a libel, if the right to libel accrues afterwards, and before 
the détermination of the issue, affects the question of costs only. It 
is not necessary, nor is it the practice in admiralty, to dismiss such 
Ubel if, when the matter is presented to the court for final détermina- 
tion, it appears that the right to libel exists. 

Nor does tlie mère fact that tiie libelants agreed to accept a note 
payable four months after date for the amount of their claim neces- 
sarily constitute a wajver of their lien. It is well settled that such 
waiver must be proved by positive and direct évidence. In this case 
there seems to be no prêteuse that any such waiver was ever spoken 
of or considered. The fâcts, on the other hand, would lead to a diffa*- 
ent conclusion. Mr. Underhill and Mr. Townsend, who were, until 
they were introduced by Mr. Jones, entire strangers to the libelants, 
could hardly expect that the libelants would accept from them a 
promissory note in payment of their claim as an entire waiver of the 
libelants' right to look to the boat itself for the amount due. Even 
if the note had been tendered in pursuance of the contract, and had 
been accepted by the libelants, if it had not been paid when due, the 
libelants could undoubtedly resort to their lien in admiralty. It is 
not necessary to cite cases sustaining this principle. 

I think it is clear from the testimony, and from ail the circum- 
stances, that in this case there was no waiver of lien. No objection 
has been urged or made as to the workmanlike manner in which the 
boiler was built and placed; nor any criticism or complaint that the 
libelants hâve not fairly and honestly fulflUed their contract. The 
default exists only upon the side of the claimants. They hâve paid 
nothing upon the contract price except the sum of $200. The balance 
is due and owing. Under the circumstances in this case, I think the 
libel should be sustained, but, as I hâve prevlously stated, it was flled 
prematurely; hence the libelants must be denied costs. The libel is 
also sustained for the claim of $74.93, the price of the extra fines which 
were put in the Pioneer. No objection seems to be made to this part 
of the claim. Let the usual decree be entered. 
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McCALDIN et al. v. THE STROMA. 

(CarcBlt Court of Appeals, Second Circuit. December 7, 1892.) 

Makitihi: Liens— Supplies in Fobbign Port— Spécial and General Owner. 
Where towage services are rendered and supplies fumished to a foreign 
vessel, on tbe order of her foreign spécial owner, by one knowing or liav- 
ing reason to know that as between the gênerai and spécial owner the 
latter is solely Uable, and nothing is said as to the crédit glven, no tnarltime 
lien will be implied, though on the fumlsher's boolis the charge is entered 
against the vessel "and owners." 41 Fed. Rep. 599, affirmed. The City of 
New York, 3 Blatchf. 189 and The Indla, 16 Fed. Rep. 262, Umlted. 

Appeal from the District Court of the United States for the Soudi- 
«m District of New York. 
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ni Àlintiraltir. Lllieï by Samvà MëCaldin and Jas^flh M^Calâlik 
B^kliist'I^e Bteamship Stixima to técovét for coal fumislieâ and 
tb^à|<:ei. serviceB rendered. Thô district court distnissed the libel, 
holdi^'tbat no lien exiâted. 41 Fèd. Bèp. 699. Libelants appeaL 
Afflrtnëd. 

James Mi, Gifford, for, appellants. 
William D. Gnthrie, for appellee. i 

Befoiie WALLACE, LACOMBE, and SHIPMAN, Orctdt Judgea. 

SJdïJ^ÀÎîj Circuit Judge. ïîiis iè an appeal from a decree of 
the'dMrifei coWt foï> thé sôtitliem district of New-York* wliich dis- 
ffii^^d É'HM a^inst a foreign feteamsMp for coal fornisbed and 
tôwkgé é^rkdes tèndered to her while in the port of J^ew lork. 41 

î!Hè| sMiiisIïip St^niai,a'British^^6^^ owned by aiBritisU corpora- 
tion, vfaifléSiartered fôroné year by her Gwners to #ames: Browu, of 
Bérm\iaat' The' year was tô (»m 21,1888, when the 

véssçl irék to be placèd àt tliè disposai of Brown, in New York. 
The cï^àrtet'er was to pay for ail ppo^sions, wages, coal, fuel, and ail 
chargés èicept thosè rej)ait*s wlitch could not reasonably be done by 
the crèw. Hé %às tp hâte the entire'Use and control'of the vesael. 
The steamer was to be eîhployed in carrying f reight between points 
from (yailada to Rio dé Janeiro. On August 28th, ând after the 
Strômà'Vas delivéred to the charterer, the libelants towed her from 
the Erièljàsiti to the East river. On August 30th they sold and de- 
livered'oii boai'd of her a cargo of coal, and on September 2d they 
towed îi^r from the doicik to the bay. The entire bill was $673.50. 
The dîstt'ict j^dge found that tlie ûrst towage and the coal were not 
ordered liy the master or by the agents of the gênerai owners. It 
foliowii that thfey were ôrdered by the charterer, It was further 
found that the libelants' ont of doors agent, who was flrst brought 
into coniiriunicatîOn with Brown, knew that he had fcome into cou- 
trol of the 8tea.msliipi and was responsible for it, or knew enough 
of Brown's îrélàtions to the ship to put him on inquiry and ascertain 
the fact and the tenus of the charter. It was foùnd that the mas- 
ter's testimony was the most crédible and probable, from which it 
appeared that Mr. Cruîkshank (the appellants' agent) was informed 
and knew or supposed that Brown was the man who, as charterer, 
was to pay the bills,, The positive testimony is principally that of 
converssitiions which are denied by the libelants, but the facts, as 
found by tlie district judge, cannot be successfully brought into dis- 
pute, and it sùificiently appears that Cruîkshank knew that the gên- 
erai owners. were not'running the tessel; that Browïi, as charterer, 
was givlng directàons, and was responsible f or thiç paymeut of the 
; goods which he ordered; and that the master was not directing on 
;his own àccount, ot for the ship iii the ordinary course. The coal 
and the se^C^S wëi'ë charged uppn the books of the libelants to 
"S. S. Stromà and owners." Nothing; was said, by captain, char- 
terer, or Hbelantsi in regard to the crédit of the vessel; and there 
«as no act or circumstance knowu to both charterer and libelants 
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from wMch a common interit ia regard to the liability of tlie yessel 
cbuld bé inf eired. 

The case, then, is as follows: The foreigû charterer oJf a foreign 
vessel, who is by the tenns of the charter to pay for coal and towage, 
obtains coal and towage, upon his own order, in the port of New 
York, — not a port of distress, — but to enable the vessel to start upon 
her flrst voyage in his service. The libelants know that he is char- 
terer, and hâve reason to believe that, as between him and the gên- 
erai owners, he is liable to pay the charges, and are put upon in- 
quiry to ascertain the tenus of the charter. There was no express 
pledge of the crédit of the vessel, and nothing was said by the 
libelants, or communicatéd to the charterer, from which it appeared 
that they contemplated the crédit of the vessel. It is perhaps un- 
necessary to say that the same preanmptions by virtue of which a 
lien is placed upon a vessel for the payment of necessary supplies 
fumished to her in a foreign port upon the sole order of the master 
are not applicable to the case of supplies fiu*nished in a foreign 
port to a vessel upon the express direction of the kaown gênerai 
owner. In the latter case, there is not, prima facie, a presumption 
that there was a necessity for the crédit of the ship. The known gên- 
erai owner may, liowever, ext)ressly pledge the crédit of his vessel 
in a foreign port for supplies, and there often are circumstances and 
facts which show that the crédit of the vessel was pledged in fact, 
though not ia words, and that such security was within the common 
intent of both parties. The Kalorama, 10 Wall. 204; The James 
Guy, 1 BeiL 112, 9 WaU. 758. So, also, the spécial owner, who is 
intrusted by the gênerai owner with the possession, control, and own- 
ershlp, pro hac vice, of the vessel, is intrusted also with the power, 
when necessity arises in a foreign port, to pledge the crédit of the 
vessel for supplies for her relief; and a lien will be maintained when 
circumstaûees esist which show that the fact that the supplies were 
furnished or the work was done upon the security of the vessel was 
recognized by both parties. The Brig Nestor, 1 Sum. 78; The Mon- 
soon, 1 Spr. 37; The City of New Yorl^ 3 Blatchf. 189; Thomas v. Os- 
born, 19 How. 22. Such a lien may attach although the vessel is 
not in péril or in distress, but the fact that she is in péril, and must 
hâve supplies in order to continue her voyage, make a much stronger 
probability that the goods were fumished upon the crédit of the 
vessel than when they are furnished to enable the charterer to com- 
mence his voyage, and no necessity presses to relieve vessel or crew 
from danger or from enforced idleness. 

In this case it is claimed that the facts that necessary supplies 
were furnished and services were rendered to a foreign vessel, at the 
order of the foreign charterer, and owner pro hac vice, and that 
tho libelants did in fact, as evidenced by the manner in which they 
kept their books, rely also upon the crédit of the vessel, are sufficient 
to place a maritime lien upon her. We cannot assent to the breadth 
of this pi'oposition. When the known foreign spécial owner, nofc 
being the master, orders the supplies in a foreign port> and the libel- 
ant has reason to know that, as between the spécial and Hie gênerai 
owner, the former is not the agent of the latter, but is personally, 
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soMy liable for tbe debt, and he farnîshes the goods in sïïence, 
there being no acts or circumstances from wHcli it can be inferred 
fchat the crédit of the ship was d,ther within the contemplation of 
both partieSj or was recognized by both, a maritime lien will not be 
implîed. There is an obvions distinction between the liability of 
the ship for suppliés furnished upon the order of the spécial owner, 
which he is solely personally liàblé to pay for, and the liability for 
contracta of affreightment whichihe bas entered into. In the latter 
case the maritime law binds the vessel to the cargo. "The gênerai 
owner mnst be taken to know that the pra^jose for which the vesspl 
is hired, when not employed to carry cargo belonging to the hirer, 
is to carry cargo of third persons, amd that bUls of lading or charter 
partie must, in the invariable, regular course of that business, be 
made, for the performance of which the law confers a lien on the 
vesseL" Freeman v. Buckingham, 18 How. 182. 

In the case of a foreign ôwner pro hac vice, who has agi*eed witt 
the gênerai owner that he wiU pay for the supplies, and whose rela- 
tions to the vessel and to the gênerai owners are known to the per- 
son Who fnmishes supplies, the presumption is that crédit is given 
to Mm personally, unless some facts or circumstances repel and over- 
come that presumption. In almoist ail cases where a stranger and 
foreigner seeks for crédit, something wiU be said or done in the 
course of the negotiations to show tiiat personal crédit alone is not 
offered, or is not esteemed sufflcient. If both parties indicate, in 
their dealings witli eaeh éther, that personal crédit is not questioned, 
the mère dxargè upon the books to the vessel is not adéquate to 
create a'iièai In this case the supplies were ordered by the owner 
pro hac tice whom the libelants' agent knew to be the chartèrer; 
the vessel was not in distress; theeoal was wantéd to ênable her to 
commencé work for thie chartèrer; : and there seein to hâve been no 
extrinsîe icircumstancèSj other than the charge upon the books, 
which repel the presmûption that the supplies and Work were fm-- 
nished upon the crédit of the spécial owner. The appellant relies 
upon the casé Of The India, 16 Fed. Eep. 262, wliich was decided by 
the circuit court upon the strength of what was believed to be.thjâ 
laW of this circuit, as declared in The City of New York, 3 Blatchf. 
189. Upon f ttrther considération, we are of opinion that thèse two 
cases should not be followed to the extent which the breadth of the 
language inthé décisions would justify. The decree of the district 
court is aflarmiïd^ with costs in both courts. 
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THE OCEAN WAVE. 

EOGÈRS V. TWO BARGES AND A CARGO OF COAL. 

(District Court, S. D. New ïork. November 23, 1892.) 

SaLVASE— BUKNING BuiLDINGS— TOWAQE PROM PlBB. 

Where two barges, one worth $350, and the other, with her cargo, $650, 
were towed away from a wharf near which buildings had caught flre, and the 
results showèd that their removal was reasonabl}' necessary, but they would 
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probably hâve been removed in season by their owner, who was not on the 
scène at the outbreak of the flre, held, that the salving vessel should recover 
$100 in the case of the light barge, and $150 for the other barge and cargo. 

2. SaMB— LtBEL WITHOUT NOTICB— COSTS. 

But as the barbes wereimmediately libeledforsalvage, without the salvor's 
reporting to their owner where the boats were or making known his daim, 
costs were disallowed. 

In Admiralty. Libel by Eobert Eogers against the barge D. L. & 
W. No. 6 0, and ber cargo of coal, and the barge Océan Wave, for 
salvage. Decree for libelant, without costs. 

Carpenter & Mosher, for the libelant. 
Edwards & Odell, for the D. L. & W. No. 6 0. 
E. a. Davis, for the Océan Wave. 

BEOWN, District Judge. At about 3 o'clock on the morning of 
May 6, 1892, a large are occurred at the Abattoir occupying a block 
between Porty-Fifth and Foi-ty-Sixth streets, and between the East 
river and First avenue. The pilot of the libelant's steam tug Cham- 
pion saw the fire about the time of its breaking out, while he was 
passing in going up the Eàj^t river to land a dumper at Sixtieth street. 
As soon as the dumper was landed, the Champion retumed, and 
tewed away from the bulkhead between Forty-Fifth and Forty-Sixth 
streets the two barges above named, in order to protect them from the 
fire. The tide being ûood, they were flrst removed only to Forty- 
Third street; but that not being a safe place to leave them, they were 
taken down at about 6 o'clock A. M. to a proper landing at Twenty- 
Eighth street. Oh the same day at about 11 A. M. the above libel 
was flled for salvage. The barges were removed between 3 and half 
past 3 o'clock A. M., in the early stages of thè fire. No one was 
aboard of tKem at the tîmë, and no ohé was présent in the Immédiate 
vicinity; but there were one or two fire boats above, near Forty- 
Sitth steeet, playing upon the fire. The buildings on the block were 
mostry brick bmldin^; but near the river front, between Forty-Fifth 
and Porty-Stxth streets, the end of the brick building was of wood, 
and wooden sheds ran within three or four feet of the stringpiece of 
the bulkhead, for most of the distance from Forty-Fifth to Forty- 
Sixth streets. Some inflammable matter was stored in the sheds, and 
ail the buildings were consumed by the fire. 

There has been considérable controversy concerning the actual 
danger to the barges, and their need of assistance. There was some 
wind at the time from the eastward, so that the flre worked, in the 
main, away from the river. It caught in a drying house, which was 
only some 60 or 75 feet from the river front, and the elevator, which 
was still nearer, was early on flre; and, as I hâve said, everything on 
the water front was consumed. 

I bave no doubt that the situation, therefore, was one in which the 
removal of the barges was reasonably necessaiy for their safety. 
Only a few minutes after they were moved, another boat was moved 
from the Forty-Sixth street pier, by another tug, after conférence 
with the watchman in charge. There was notMng, however, spe- 
ciaUy inflammable about thèse two barges; and as they were several 
feet below the stringpiece, I do not think there vsks a necessity for 
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^^ fijïiÈ^î^^ not hâve been l<wig iïrfter they 

wéFQppoved ity iÇâh.a,mpiôii, Ûiat th^ iowner ând hls watchinan 
came to titie bulkhead; and hadnot the Champioji already removed 
the jfeats; th.<^ woïdd, no doabt, hâve been attended to by the owners, 
whô côiiid hâve inadè ù^é, If necesàafy, of a small tugy'w'hich vras not 
far distant. It is the policy of the law, however, to encourage 
proÉi;piîitiide and readiness to rescue property from d>anger by giving 
a instable, but not excessive reward, accordtng to the circumstances 
of each case. 

The value of the boats in this case seems to hâve been quite small, 
not above $250 each; and the coal on board of one oï t^hèm was of the 
value of about $400. Ônè liundred dollars for the boât that was light, 
and $150 for the other boat and cargo will, I think, bé a sufficiènt 
compensation in this case. , 

^e pop^plaints made of the grçat haste of the libelantin filing his 
libel vyjitiiin a fev? hours after the lîoats were taten to iHventy-Eighth 
Street, b(?forereporting even to the Owieys of the, boats where the 
boatajWerîe, and without previously jpQ,aking known his claim, or en- 
d^ay^Qringi to adjust it, are, I think, well founded, and must preveiit 
the aÛowance of costs, pecxee aecorduigly. 



THE RIVERSDA.LE. 

/;^1?HE ALLEN ÔRÉEK' ' \, ' ' 

NICKERSON V. THE RIVER8DALE. 

LAING V. The ALLEN GREEN. 

(District Court, S. D. New York. November 23, 1892.) ' 

Collision— Bbokbn Rtjddbr Chain— Détective EqoiPMBNT— Lookoux." 

A (teàm«rmeetin^ a sailing vessel, put her wbeel orer to avoid her. wbën 
be]< ru4â|eF;Cbaiii. bemg d^fective, broke. No explanation of ber insufficient 
equipmest '''as oflerbd. She thereatter backed and blew aïarm whistles, but 
tbe 's&itmg' vessel, by reason of baving no lookout, did not appreciate tbe 
steainer's disabled condition in time to avoid ber, as sbe might bave done. 
For the resulting collision, held, tbat botb vesaels were in f ault. 

In Admiralty. Libel by A. L. Nickerson agaihst the steamer Eiv- 
ersdale, tq recover damages for a collision with the schooner Allen 
Green, and crOss libel by Arthur Laing against the schoonCT. Decree 
for divided damages. 

Owen, (Jray & Sturges, for the Eiversdale. 
Bobinson, Biddle & Ward, for the Allen Green. 

BEQWN, District Judge. At about half past 2 o'clock in the after- 
noon ôf May 24, 1892, as the steamer the Eiversdale was steaming 
slowly up the upper bay a short distance below Bedloe's island, the 
starboardbôw, about 20 feet aft of the stem, came in collision with 
the bow8|)rit bf the schooner Allen Gréen, which was going dovm, 
and bothïecëivèd some damage, for Which the above libel and cross 
libel wei*e 'flled. The wind was about southwest— a fresh breeze, 
with OcfîftiSiolial luUs. The schooner, when nearly ahead of the 
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steanier, yras dbserved to be heading somewtiat towards Bay Eidge, 
as if intending to haul over to the east side of the channel way. The 
pilot of the steamer thereupon gave the order to starboard; but in 
the attœipt to exécute that ordec the rudder chain broke, and the 
steamer çonsequently lost the use of h^ hehn. Thereupon she shortly 
after stopped hep engiaes, and reversed; and many witnesses in her 
behaljÇ icontend that she was actually going asterp through the water 
at the time of the collision. The tug on her starboard side, fastened 
only by her bowline, had her stern swung out by the reversai of the 
steame?." This fact wonld seem to confinn the witnesses of the 
steamer that she was actually going astern before collision. She was 
previously rproceoding under a sio* bell, and the testimony indicates 
that there was ample time for her to hâve acquired stemway. Her 
witnesses contend that collision was brought about by the lufiQng of 
the schooner to the westward, and because the schooner paid no 
attention to thé tepeàted isouMing of danger signais, both from the 
Iliversdalie,'and hér tug, froni the time that the rudder chain broke. 

I think this collision arose from the fault of both vessels. The pi ! 
mary cause was the breaking of the rudder chain. A link of the bro 
ken chain ^as produced in court, and showed that it had lost onc; 
third of its area through long wear. The iron was of médium quality. 
Ât the time when it broke, there could not hâve been any unusual 
strain upon it. There being no other explanation, I must hold the 
vessel responsible, as for insufiScient appliances and equipmerit, and 
neglect to keep her in a proper state of efflciency and repair. See The 
Exe, 52 Fed. Eep. 155. I can hardly treat as an additional fault the 
fact that the steamer did not reverse instantly, but only after the 
lapse of one or two minutes, that being from Ûve to ten minutes be- 
fore collision. She repeatedly sounded danger signais; and this, to- 
gether with her évident reversai, ought, I think, to hâve been reason- 
ably understood by the schooner, as an indication of dlsability, or of 
something unusual, — enough to put the schooner on her guard, and to 
keep out of the way. 

The évidence shows that no lookout was maintained on the schooner. 
She had been just before dropped by a tug, and after the hawser wa» 
hauled in, her foretopsail was ordered set. The master was at the 
wheel, and the mate was seeing to the exécution of this order. liut 
the men refused to obey, and vvent aft to confer with the captain; 
and in the mean time no one was on the lookout. The captain h(;ard 
only one danger signal, and that shortly before collision, which shows 
that thé varions previous signais were not noticed. The mate, who 
was claimed to hâve been acting as lookout, was not only performing 
other duties, but himself states that, after noticing the steamer Avhile 
they were hauling in the hawser, he did not observe her until the 
"next occasion," when "the captain called out to Mm to know what 
the steamer was blovdng for, — blowing her whistles," which, as just 
observed,iis shown to hâve been only very shortly before collision. 

The schooner claimed that the tide was slack low water, and that 
there was almost no wiud, so that the schooner had no headway of 
her own. ,,l,am not persuaded of ihe correctness of either of thèse 
points. TJie other witnesses say that the tide was ebb, meaning that 
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tbe ilirtêit t^ ebb. Accordiilg tio tHe almànac it \vas Mgli \^ater 
thâl dHy 'ft.t' aïfeut 7 P. M. The ebb current thfere continue» to iiib 
dOTWiiiutilîlP'«îtMn abotit tîii?eei hours of high water at GoVérûôr's Is- 
latld|:(11ié'3titt^g Holberg, 36 Sfed. Eep. 917, note, div. 3;) on tMs oc- 
casion' tMëï^efore, unttl about 4 o'clock— an hoiir ànd a half after the 
coUMon. ThiS wtnd, moreorer, is shown to hâve been fresh, riz,: 
from 12 tel* knèts; and though there were some InllS, thëse did not 
go bèloW'f iaMs; Iso that if a propésp lookout had bteeù kept, there 
weis abttniaat- oiiportunity f or the steamer's dlsabïlity to hâve beén 
reco^nized^ and ample wind and space for the schooner to hâve kept 
Gutof hèr^ayj 

DecreèSiîïiay be enteréd accordingly on each libd for one half the 
damagetl^vand costs. < 

, ' ; * FÂBRE V. QTJîr4.RD 8TBAMSHIP CO.. Limited. . 
Olrcalt Court of ^PP^'^ls, Second Circuit. October 4, 1892.) 

■ ■<" . No. 45. 

1. l»M.IsrON^BBTWBB]!I STfeAMSHIPST-Foa. 

The j^tetmsbip Uml^ria, capable of 19i Icnots per hoiir, bound from New 
York tPjtiiyerpool, baviag passed Sandy Hooli and discharged her pilot, was 
on a càtiirse Ë. by S. i ^., àbogt six miles o£F Rockaway beach, Long Island, 
runiiing%ill gpeëd in a dèiisé fog, sounding her whistle evôry minute or two. 
A faifit wbiatlË was heard, which seemed to be two or three points on her 
Btarboud bo^Y- She was then slowed a few inomenta to aibout 13 or 14 knots, 
when the wbistlé was again Jieard, more distinctiy, and in about the same 
direction. The masteî: thereupon ordered full 'speed ahea'd. In about two 
minutes the steamer Iberia loomed into sight about two lengths ahead. The 
Umbria's angines were immediately reversed, and her helm ported, but she 
struck the IbjBria, cuttipg her in two. Held, that the Umbriâ was guilty of 
reckiess navigation in dîsregarding the rulé requiring steamers to slow in a 
fog, acid in assumlng that she was clear of the Iberia' s course. 40 Fed. Rep. 
893, afflrqsed.^ M ' 

S.-. Same. , -■,,;•;.. 

,Th0 Iberia. wras approaching Sandy Hook from the eastward, drawing 
towards the Long rsfànd coast on a coursé of W. N. W She was capable of 
9i to 10 knots an hour, but was running about 4 knots. She heard the Um- 
bria's whlstle, about two, points Qu her port bpw, and waa immediately put 
two points to starboard, blowing a short whistle. She was kept on this 
course, though the whistle Was heard three or four times with increasing 
distinctheàfe'on; her port bow, until the Umbrià was seen, 900 feet away, and 
about five'pdints on her port hand. Her engines were then put full spèed 
ahead to prosa the Umbria's course, but she was unable to escape, and was 
hit at an angle of six or' seven points, her stern being but completely ofE. 
Seld that, in view of the Umbria's apparently rapid approach on a crossing 
course, it was the Iberia'slmperative duty to stop until she could obtain a 
clear underatanding of the Umbria's course, and she, too, was at fault in 
failing to do so. and the case was one for divided damages. Shipman, J.. 
dissentîiig.' 40 Fed. Rep. 898, reversed. 

S. Samb—Dàmagbs— Total Loss— Subséquent Fkeight. 

In case of destruction of a vessel by collision the recovery is limited to her 
value, with interest from the time ot the loss, and freight which would hâve 
beoo earnçd on the particular voyage, and there can be no recovery of net 
freight vvhiéh would hâve been earned on a subséquent voyage from the port 
of immédiate destination, and for which the vessel waS already engaged. 46 
JFed. Rep. 801, reversed. 

4. Same— BouNTiEs. 

In case of destruction by collision, the fact that the vessel would hâve been 
able to earn a bounty undér the law of her nationality is an élément of value 
propcr to be considered, bat no allowance can be made for loss of boanty. 
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Appeal frbm the District Court of the United States for the East- 
fflTi District of New York. 

In Admiralty. Libel by Cyprien Fabre, manager of the Compag- 
nie Française de Navigation a Vapeur against the Cunard Steamship 
Company, Limited, to recover damages for the total destruction of 
the steamship Iberia in a collision with the steamship Umbria. The 
district court held that the Umbria alone was in fault. 40 Fed. 
Eep. 893. Subsequently, on exceptions to the report of the com- 
missioner to whom the cause was referred to ascertain the damages, 
the court held that libelant was entitled to recover the net freight 
which the Iberia would hâve eamed on a subséquent voyage for 
which she was already engaged, and which was to begin at New 
York, whîther she was bound at the time of coUision. 46 Fed. Bep. 
801. Kespondent appeals. Beversed. 

Frank D. Sturges and Frédéric R Coudert, for appellant. 
Bobert D. Benedict, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Jndges. 

WALLACE, Circuit Judge. This is an appeal from a decree oon- 
demning the Umbria for the damages sustained by the Iberia in 
conséquence of a collision which took place between the two steam- 
ships on the high sea, about six miles o£f Bockaway beach. Long 
Island, on the aftemoon of November 10, 1888. There was a dense 
fog at the time, and had been during the forenoon, but lifting at in- 
tervais, a strong breeze blowing from about S. S. W., and a heavy 
Bwell roUing in from the same direction. The collision took place at 
1:13 P. M. The Umbria was a steamship of the Cunard Line, 525 
fest long, capable of a speed of 19 1-2 knots an hour, and was bound 
on a voyage from New York to Liverpool, carrying passengers and 
freight. The Iberia was a steamship, 240 feet long, capable of a speed 
of 9 1-2 to 10 knots an hour, and bound for New York, with freight. 
The Umbria, after passing Sandy Hook, and discharging her pSot, 
wad put and kept upon a course E. by S., 3-4 S. She had been going 
ati full speed more or less of the time, sounding her whistle at inter- 
rals of a minute or two apart. She was going at full speed from 1 
o'elock P. M. untU 10 minutes past 1. At 10 minutes past 1 her 
speed was slowed by the order of her master, awaiting the répéti- 
tion of a whistle which had been faintly heard off her starboard 
bow, and had been reported to but net heard by him, and which 
afterwards proved to be the whistle of the Iberia. The whistle was 
heard again, this time by the master, who, assuming that it came 
from a steamship approaching on a course approximately parallel 
with that of the Umbria, and bearing three to four points from the 
Umbria's starboard bow, put the Umbria ahead at full speed by an 
order which was given at 11 minutes after 1 o'elock. While run- 
ning under this order, another whistle was heard, and almost si- 
multaneously the Iberia loomed into sight about twice the Umbria's 
length away, and soon was seen to be crossing the Umbria's stem. 
The Umbria's engines were immediately reversed, and her helm 
ported, but it was too late, and the collision ensued. 
v.63F.no.2— 19 
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«ôfee ittt iâë'tëstimoniy- in ïéfepeaoe to the -whistles gireïi by the 
Umbrîa'B offlcers is as follows: The third offlcer, who was on the 
ldOkt)lËt bridgéy tèstdfles that^llé heard what hô conjectured miglit 
be â TiJrhlsHë on tbè starboàrd'bow, but be was so tincertain whetber 
it •wfts à. ^biStlô that be thbugbt best not to report it; that within 
a minuté Or two be beard tvbait be was sure was à faint whistle, 
bearing, as bè tbougbty aboi!* three points from the TJmbria's star- 
boàrd boW,and thon repe#t«i>ll/ to the main bridge; tbat he tben 
heard it agalà, în apparMtly' thè Same direction, and again reported 
it. The cMef'èflacer testifies tbat be bàd gone tO the main bridge to 
see tbe màstèï; tbat,! jnst âs he was in the act of speaking to him, 
the Second bfiftcer, who t^ also ©n the main bridge, said a whistle 
was refwfted; ttiat be bSsniBélf heatdsomething like a whistle, but 
was not sure whetber it was oiie; tbat thé master tben gave the 
order to slçJTffjijthat af)terj.pniintpr^al of about.a, çiinute the witness 
heard the whistle, and ît sounded al^out four points on the starboard 
bow, and a considérable distance pff, but not very plain; that the 
lïïastéf tbéh sàid, '*Wé ëiré wéll clear," and ôrdered the engines 
ahead. The second offlcer testifies that he beard a very faint whistle, 
as near as be cotdd judge,' abdnt two points br more on the star- 
board bowj that aftOT tbe order to slow was given, he heard it 
agaiin, stilli faint, but more distinct than the preoeding one, and 
more nearly abead, aiùd that the master tben said in substance: 
"Sbe is well clear of otbr Ixàck. Let the Umbria go fxill speed past 
ber." ■/•.vi--; , ^■ 

The Iberia was approftchiag Sandy Hook from the eastward, on 
a course drawing towardb the liobg Island sbore of W. N. W. She 
had been going in tbe fogi at a speed of about foin? knots an hour, 
and makîng occasional soùbdings. On two , occasions witbin tbe 
balf bour preceding the cbUisiOBi she bad heard tbe whistle of an 
approabbing steamer a little 6n her port bow, bad altered ber course 
two points to the starboaif d, kept on until the whistles indicated 
that the steamer wa« passed^ and tben returned to her former course. 
About a quàrter of an hour after passîng the last of thèse steamers, 
she heard a whistle, wbibhprôTed to be that of the Umbria, bearing 
about two points on ber port bow. Immediately, as on the previous 
occasions, her head was put two points more to starboard, a short 
whistle was blown, her helm was steadied at a course N. W., and 
held so until the Umbria came into view, about 900 feet away, and 
bearing about five points on ber port hand. She tben put her en- 
gines fuU «speed abead ib tbe attempt to escape the Umbria by 
crossing in front of her, and nearly passed her, but tbe Umbria 
struck her stem on, at an angle of about six or seven points, and 
eut ber stem completely off. After she beard the first whistle of tbe 
Umbria, and bad altered bet course to N. W., and while sbe con- 
tinued on this course, befoiré seeîtig the Umbria^ she beard four or 
fiye whistles from tbe Umbria, at intervais of a minute or two be- 
tween each, ail bearing abolit four or flve points on the Iberia's port 
hand, or, as ber master says,"gaining iiuperceptibly on ber stern, 
and each clearer and stronger tban tbe preceding one." 

Prudent seamanship requirea a steam vessel navigating in a fog, 
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hearing apparently fbrward of hsr beam the fog signal of another 
vessel, the position ôf wliich i^ net ascertained, if the circumstances 
of tlie case adiilit, to stop her 'éngines, and then navigate with cau- 
tion, until danger of collision is over. This rule of conduct was ap- 
proved by the international marine conférence of 1888, as appears 
by article 18 of the proposed régulations. That article merely for- 
mulâtes the duty which nautical expérience had fotind it neoessary 
to observe, and which the courts had often deelared obligatory. 
One of the more récent adjudications in which it was reiterated is 
Macham t. City of New York, 35 Fed, Rep. 609, in which the 
court, applying It to the case in hand, used the following language: 

"Under such circumstances, the steamship'had no right to act upon conjecture. 
Her duty was to reduce her speed to the lowest rate compatible with her efficient 
control, and proceed circumspectly, until she could locale the other vessel, and 
ascertain her course, or until further signais in^icated that the other vessel was 
beyond the range of risk. " 

Had this duty been observed by either the Umbria or the Iberia, 
the présent controversy would not hâve arisen; the collision would 
not hâve taken place. It was disregarded by both of the vessels. 
The master of each substituted his own judgment in place of it. 
The resuit affords a striking illustration of the propriety and neces- 
sity of obeying it. 

The Iberia is less censurable for porfcing her helm upon hearing the 
Umbria's first whistle, than for persisting in her course to star- 
board subsequently. If it were ever permissible for a vessel to act 
upon conjecture, the Iberia ought not to be blamed for doing so un- 
der the particular circumstances of the situation. When so near the 
coast of Long Island, her master naturally assumed that the course 
of an approaching vessel would not bear towards the coast, and 
would be eastwar^ or e&stward and southward. Hearing a whistle 
two points on the port bow of his own vessel, and apparently a long 
distance away, it is not strange that he assumed that by porting he 
could cross the path of another steam vessel before she would reach 
the point of intersection in her course and that of his own vessel; 
and he certainly had a right to assume that the other steam vessel 
would only be going at a moderate speed. If the Iberia had not 
been going slowly, or if, with the change of course, he had put her 
at a greater speed, the risk in porting would hâve been lessened, 
if not reduced to a minimum. But^ after porting, the Iberia was in- 
formed by the whistles from the Umbria that the latter was rapidly 
approaching on a course crossing her own, and that the relative 
bearings of the two vessels were not changtng. During an iaterval 
of probably eight minutes, the whistles of the Umbria apparently 
continued to bear steadUy at about the same place on the Iberia's 
port hand. TMs should hâve made it clear to the master of the 
Iberia that the vessels were approaching so as to involve the risk 
of collision. Under such circumstances, it was his imperative duty 
to stop his vessel until he could come to a clear understanding of the 
course of the Umbria. The event proved that she would hâve es- 
caped, if her engines had been put at full speed, but it could not be 
foretold that she could do so, and the only proper course was to ob- 
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seirtw ithe rule which reqtikes steam vessels when approacliîng one 
another^ 80 as to inyolve risk of collision, to slacken speed, or, if 
necessaiy, stop and pesîerse. It is the imperative rule, when two 
steamers are approadhing each other in a fog, and the signais of 
eadi <»E them indicate tkat they are drawing together upon opposite 
or Crossing courses, for; each. to stop until a clear understanding is 
reached "with regard tiO their respective positions and courses, and, 
if there be âny confusion of signais, or any other apparent risk of 
côUision, not only to stop, but to reiverse their engines. The law 
was recently stated in thèse terms in The North Star, 43 Fed. Eep. 
807j by Judge Brown, now of the suprême court, and has been f re- 
quenitly so stated previously in our courts. To the same effect are 
the décisions of the English courts in The Béryl, 9 Prob. Div. 137; 
The Ceto, L. E. 14 App. Gas. 670; The Frankland and The Kestrel, 
L. K. 4 P. 0. 529; The John Mclntyre, 9 Prob. DiV. 135; The Ebor, 
11 Prob. Div. 25; The Eesolution, 6 Asp. 368. 

The facts epeak m dearly in condemnation of the Umbria that it 
is a matter of surprise that learned and experienced counsel should 
insist that she waS property navigated. Her navigation vpas not 
only culpalb^e, Itwas recklessi It was culpable, because, after slow- 
ing her ^peed momentairily to listen for the whistle,which had been 
reported, but which he had not heard, her master acted on mère 
conjecture, aad put thfe Utobrla ahead v^ithout suflcient information 
of the course and position of the Iberia. It yv&s reckless, because she 
was put ah^id at fuM éipeèd, and kept at full speed until the collision 
was inévitable. This was a flagrant violation of the law, which re- 
quires every stëam vesisel> when in a fog, to go at moderate speed. 
We do nttt stop to ciiticise her earlier conduct in running fast in a 
fog, which at times was so thick that vessels were not visible more 
than 400 feet away,.;along a coast Crowded with vessels, bound to 
and from tàe port of Neîw York. It suffices to oondemn the Umbria 
that from 1 o'clock she had been runmng in a thick fog at full speed; 
that, when' a vessel was heard somewhere Off her starboard bow, 
although her speed iwas then reduced, so that for some time — ^less 
than a minute — she nmy hâve been going at not more than from 13 
to 14 knots an hour, she vs^as put agaih and kept at full speed without 
any information of the course, and with but little of the location, 
of the other éteamer. Her master had not heard the faint whistle 
which some of the others heard, or thought they heard. The more 
distinct one, which he did hear, and which he thought seemed to 
bear four points ofl the Umbria's bow, was a faint one, and seemed 
to the other ofScers of the Umbria to bear anywhere from one to 
three points, and to one of them to be drawing ahead of her course. 
Her master knew, or was bound to know, that at full speed the 
Umbria could not be stopped within the distance at which, in the 
then state of the fog, she could discover another vessel so as to avoid 
collision. More inexcusable misconduct than eharacterized the navi- 
gation of the Umbria can hardly be imagined. 

As the case is one where both vessels were in fault, but for which 
the collision would not hâve happened, the loss must be divided be- 
tween them. 
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The case aJso Involves a question of damages. The Iberia was 
under charter, awaiting her arrivai at New York, for a voyage from 
New York to Oadiz; and cargo had been actually engaged for the 
voyage, upon which she would hâve eamed freight, lésa expenses, 
of $3,632.32. It bas been generally supposed that the owner of a ves- 
»el, in case of total loss, is entitled to a recovery of the net freight 
upon the particular voyage, together with the value of his vessel and 
interest from the tune of the loss; and that interest from the date 
of destruction is given tu lieu of the profit which might bave been 
derived from the subséquent use of his vessel. The Amiable Nancy, 
3 Wheat. 546; The Columbus, 3 W. Rob. 164; The George Bell, 3 
Fed. Rep. 581; The North Star, 44 Fed. Eep. 492. None of the au- 
thorities cited in the opinion of the learned district judge hold oth- 
erwise, except the case of The Freddie L. Porter, 8 Fed. Eep. 170. 
The question is not free from doubt, but the weight of authority 
seems to be in favor of limiting the recovery to the value and the 
interest from the time of loss, unless there is a loss of freight which 
would otherwise hâve been eamed upon the particular voyage in 
which the vessel is lost. 

In estimating the value of the Iberia, the circumstance that she 
would bave been able to earn a bounty allowed by the French law 
was an élément of value, and was properly taken into considération. 
No allowance was made for loss of bounty. There is no merit in the 
exceptions to this ruling, nor in the other exceptions which relate to 
the allowances of certain items of loss. 

The decree of the district court is reversed, and the cause re- 
manded, with instructions to enter a decre In conformity to this 
opinion, allowing the appellant the costs of this court, and dividing 
the costs of the district court, 

SHIPMAN, Circuit Judge, dissents from (he conclusions of th© 
foregbing opinion in regard to the Iberia's contributory négligence. 



THE LISBONENSE. 

LA CHAMPAGNE. 

SINGLEHOTtST et al. v. LA COItlPAGNIB GENERALE TEAJîSAT- 

LANTIQUB. 

(Clrciilt Court of Appeals, Second Clrctilt. December 13, 1892.) 

L CoLUSiON— Steamers— CBOSsma Coubses— iNTERSATioNAi Rulks. 

The steamer La C, out.ward bound at nlglit by way of the main shlp 
and Gedney's chaimels, after passlng Sandy Hook, sighted, about two 
miles off, the lights of the steamer L., about two points on the starboard 
bow, bound up the south cbannel and the swash, the axis of which crosses 
the main shlp channel at an angle on the Southwest side of 10 3-4 points. 
The speed of La C. was about 12 knots, golng with the ebb tide. ïhe L. 
was golng at fuU speed. 7 1-2 knots. When the L. was seen the engines 
of La C. were ordered to slow, which order for some reason was not 
obeyed; and her wheel was ported a little, so as to oarry her along the south 
sldo of the channel, but her great draught prevented any permanent 
change of course in that direction. About the same time the L. gave a 
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.j, «jdfiiaï o( one whlstle, wWch was Immedlately answpred! by. on« whlsOe 
froin,^ O.' The shlpB were then three quarters of a. mUé apart. The H 
porfea *o sH to change her headlng a hall point or a poiiit, biHt iioon re- 
BiAdeÀ her lormer ootitse. Soon after La C. stopped her mglnes^ and In 
a <ew seconds revereed at (uU speed, at the same tlmé;glvlng a signal ot 
tbr«« whlstles, but sUq çtruck the Ij.'b port quarter. B44, that the vessel 
w6re goTemed by the intemattoaal raies, and by article 19, thereof the h. 
■*aâ bound to change her cotirse to starboard in accordance wlth her 
signal, and her f allure to do so contributed to the collision; that La O. 
wàs aiso In fault for announclng by her answerlng signal a change to star- 
boai4, whit'h she knew, from her great draught, that she could not carry 
out; and that consequently the case was one for divided damages. 47 
V<^. Kep. 122, reversed. 

t. Samb— Pbesumptioiîs. 

The fact that deep-draught steamers flnd It necessary to take the raaln 

Bhlp and Gedney's ohannels does aot warrant the assumption that ail 

■ BteaiiQierBfvbose llghts Indicate that they are comlng down the main chan- 

,. ndare of deep draught, , and therefore entltled, under the "spécial cir- 

ciiinstkace" ' rule, to thé rïght of way orer incomlng steamers on their 

ati^bqard hand. 

8, BAMB'^iîvibENCK— ADMISSEBELITT. 

In a coHteion case between steamers govemed by the International rules, 
It iB proper to exclùde a statement by the captaln of one of the vessels 
aA to wli-^t Information he Intended to convey by a signal of one whistle, 
as the méànltig thereof is condusively determtned by the rules. 

4. Sajcb— Evroiifca— PKOTBé*— Nbw PRcoïé on Appbal. 
i ma coïïiâion case Involving the cdndùct of a French vessel, there were 
ofterediln évidence as hew proofs, on appeal, the records of the French 
.consnlate^ Qiqitainliig ntatements made by the maeter and certain membera 
of the brew in the course of an exaiplpatlon before a consular officer, a 
copy of whlch record had been serf ed upon the opposite party as the 
màster's ptbtest ffeW, that this récoi-d Was admissible, in so far as the 
master'B atatements were concemed. The Potomac, 8 WalL 590, folio wed. 

•> Saub. • ' ' 

In 80 far as the record ccntained statements of others' than the master, 
It was oïdy admissible in contradiction of testlmony given by them at the 
trial, and to whlch thelr attention had been called when under examina- 
tlon. 

$. Bahb. 

in a collision case between steamers, the engtne-room dlal of one of them, 
Bhowlng that provision was made for three rates of speed, namely, full 
speed, half speed, and slow, is Inadmissible to prove that the vessel could 
hâve run at less than half speed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiraitj. This is an appeal taken by Kobert Singlehurst and 
others, owners of the British steamsMp Lisbonense, from a flnal de- 
cree of the United States district court for the southern district of 
New York, adjudging the Lisbonense solely at fault for her collision 
with ,th0 àppéllee's steamship La Champagne, and dismissing appel- 
lant's cross libel with costs. See 47 Fed. Eep. 122. A motion to 
Buppress certain dépositions offered in this court as new proofs was 
heretofore donied. 50 Fed. Kep. 104. Decree reversed. 

Subséquent to the déniai of the motion to dismlss, the dépositions in ques- 
tion were by agreement of the counsel elimtnated from the controversy, and 
the new proofs to be offered consist only of two Items: 

First. A trànscript of the engtne telegraph dlal plate' on board La Cham- 
pagne, showing that provision was made for tliree différent speeds while 
under way, namely, "lentement," (sloWly,) "demi- vitesse," (half speedj and 
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•toute-vitesse," (full speed.) Thls was offered for the pnrpoM of showlng 
tbat La Ohampagne cotdd hare slackened her speed from balf speed to slow. 
Second. The original booka kept by the Frencb consolate In New York, en< 
tltled "Beglstre des Actes de la Navigation," containlng thé "Rapport de Mer" 
made on Deoember 9, 1890, by the maater and certain of the office» and crew 
of La Champagne, and also by her pUot and the njaster of her tug Assistance, 
and also a supplemental séries of statements made on December 12th by th« 
signers of the original "Bapport de Mer" In coûsequence of a Sharp contradic- 
tion contalned in the original "Rapport de Mer" between the French-speak- 
Ing affiants, on the one slde, and the English-speaklng afflants, (De Vm, 
Sandy Hook pllot, and Porter, tug captaln,) on the other. 

Sidney Chubb, (E, D. Benedict, adrocate,) for appellant. 
Jones & Govin, (Edward K Jones, advocate,) for appellee. 

Before WALLACE, LAOOMBE, and SIUPMAN, Circuit Judges. 

LAOOMBE, Circuit Judga The facts in this case will beat be 
presented by stating the ândings of the district judge: 

On December 7, 1890, the lisbonense, a steamer 270 feet in 
length, 32 feet beam, and drawing 19 1-2 feet, was bound Into the 
port of New York on a voyage from the Brazils. La Champagne, 
a steamer 503 feet long, 51 1-2 feet beam, and drawing 25 1-2 feet 
of water, was bound out from the same port. The latter, on ac- 
count of her deep draught, was proceeding out around the Southwest 
Spit by way of the main ship channel and Gtedney's channel. The for- 
mer was coming in by way of the south channel and the swash, the axis 
of whlch crosses the main ship channel at an angle on the southwest 
side of 10 3-4 points. Each vessel was in charge of a pilot, and the 
master of each was on deck. The night was clear, but dark. Tho 
tide had been running ebb two hours, setting to the east or southeast 
with a velocifcy of between 2 and 3 loiots. The wind was fresh from 
the northwest. La Champagne, in conséquence of fog, had been de- 
tained over night in the lower bay, and resumed her voyage abont 
4 A. M. She passed the meridian of the Sandy Hook lights at 5:20 
A. M. As she passed she bumed her private signal torches, and 
soon aftffl" biumed a blue light for the pilot boat outside to receive 
her pUot. Just prior to the buming of thèse signais, while she was 
on the regular main channel course, whlch is E. by N. 1-4 N., the red 
and white lights of the Lisbonense were seen about two points on 
the starboard bow. About the same time the green and white lights 
of La Champagne and her signal torches were observed by the Lis- 
bonense, without knowing or noticing their précise colors or charac- 
ter, or understanding what Une or what vessel they indicated. The 
Lisbonense was then on the usual course up the south channel about 
N. W. 3-8 N. The vessels at the time of sighting were about 2 miles 
apart, and respectively a mile and a mile and a half from the point 
of collision. The speed of La Champagne was about 12 knots 
over the ground; the 101-2 knots derived from her engines, running 
at 35 révolutions, being supplemented by wind and tide. The speed 
of the Lisbonense, allowing for retardation by wind and tide, was a 
Ûttle less than 71-2 knots. The captain of La Ohampagne, upon 
sighting the Lisbonense, observed her carefully with the alidade to 
•ee whether her bearing changed or not in référence to the necessitx 
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of takfnç précautions àgainst collision. No change was apparent, 
^^èi^' the'piiot pf La Champagne èîghted the liislponense, lie ordered 
the engine to slow, (an order which was not tran^nitted, though he 
believed it to be carried ont,) and "ported a little'to-^as we call it — 
'shaVé' along tlie southerlj^ side of tlie channèl, and about that tùue 
1 bèy ' (thç Lisbonense) blowed thé wMstle.'' This was imniediatel.v 
answ,ered by one whîstle from La Champagne. The vessels were 
Ihen'abtMit three fourths of a mile apart. The district judge fmds 
that La Champagne "pôrîfced her hélm so as to change her heading 
abolit one qviarter of a point to starboard." That she did make such 
change is plara upon the évidence, but it seems equally plain that 
such change and the subséquent steadying wei-e complète before the 
excfîange'bf whistles. Thè évidence of the captain of La Champagne 
would support the inference that this was after the signais, but is 
nbt èO ï)ofeiti've as that of the pUot, who places it before, while the 
cross libel allèges that La Champagne did not then port, (L e. after 
slênàlilig,) and the aûs^er of the latter does not avec that she did 
then ÎKwrt^ but allèges fhat continuously "untn the collision her 
course Was that of the Une of the (main chanuel.)" We are satisfled, 
howevei*, as was the distf ict judge, that the course of La Champagne 
was in the southerly part of that channel, and that in an ebb tide, 
with northWest wind, to hâve headed more to the starboard would 
hâve exposed her to serions risk of going ashore. She kept herseH 
on the right-hand sidé of the chaimel as much as was prudently pos- 
sible, bu* she put herself on that side before the signais were ex- 
changed. Thè Lisboneïiisè ported "so as to change her heading half a 
point or a point only, v^hereupon she steadied her helm upon the 
propèr boufse to go up the swash channel." The district judge flnds 
that "thereby She resUnied substantially the same course she was 
on before." 

The appéllânt assigns this flnding as error, contending that she 
swung from half a point to a point to starboard, and was steadied 
cin that new course. An examination of the évidence and of the 
chart satisfies us that ihe district judge was correct in flnding that 
up(m giving her signal she made no substantial change in her course. 
Discônnected références to the évidence of those on board might 
seem to support the appellant's contention; but, taken as a whoie, 
that évidence indicateS that she adhered to her intention — ^manifesit 
from thè moment she entered the south channel — ^to hold her course by 
the sonth and swash channel lights, (the two channels are in the sanie 
course,) and the location of the collision conflrms this conclusion: 
Had she steadied on the course to starboard, she would hâve Crossed 
the axis of the main channel to the eastward of the place of collision, 
proceeding, nOt as her cross libel avers, "up towards the swash chan- 
nel," or, as her captain puts it, "upon the proper course to go up the 
swash channel," but toward the Komer shoads. The captain of La 
Champagne çontinued carefully to watch the Lisbonense, and, judg- 
ing nianeuvers necessary, stopped his engines, and a few seconds 
afterwards reversed ^t fuU speed, at the same time giving a signal of 
three whistles, which announced his reversai to the Lisbonense, and 
Boon after répeated the same signal. The Lisbonense was ail the 
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tlme going at full speed and she continued at full speed until colli- 
sion. The district judge finds the distance between the two vessela 
when the three wMstles of La Champagne were blown to be from 
1,500 to 2,000 feet. Just before collision the Lisbonense's helm was 
put hard astarboard to ease the blow, which nevertheless eut into 
her counter about two feet. The district judge found the Lisbonense 
in fault because, having giren a signal of one whistle, she did not 
conform her course thereto, and held La Champagne free from fault. 
When the vessels sighted each other, La Champagne had the Lis- 
bonense on her starboard hand. 

We do not understand that either side contends that the locality 
was not within coast waters, (covered by chapter 354 of the Laws 
of 1885,) where the revised international rules are to be foUowed, 
in which respect the case resembles that of The Aurania and The 
Eepublic, 29 Fed. Eep. 98, and does not call for an exact déter- 
mination of the Une where the "coast waters" end and the "harbor" of 
New York begins. The sixteenth article of those raies provides that 
if two ships under steam are crossing, so as to involve risk of colli- 
sion, the ship which bas the other on her own starboard side shall 
keep ont of the way of the other. Had she been in the open océan, 
La Champagne might hâve done this by coming to starboard, so as to 
allow the Lisbonense to go by, — ^a maneuvre, as her captain says, 
"so simple that there is no need of mentioning it," or she might hâve 
slowed or stopped so as not to reach the course of the Lisbonense till 
the latter had passed on, ont of danger. We are satisfled, however, 
that the existing conditions of wind and tide, the depth of water in 
the south channel, the length and draught of La Champagne, were 
spécial circumstances involving such immédiate dangers of naviga- 
tion as would (under article 23) warrant her master in avoiding the 
particular maneuvre which compliance with the sixteenth article 
would naturally suggest We are not satisfled, however, that down 
to the time when whistles were exchanged the navigators of the Lis- 
bonense either knew, or were fairly chargeable with knowledge of. 
the fact that the existence of such spécial circumstances was going 
to prevent La Champagne from confonning her navigation to the re- 
quirements of article 16. We are not prepared to assent to the 
proposition contended for by the appellee, that, because deep-draught 
steamers find it necessary to take the main and Gedney channel 
course, it is to be assumed that ail steamers whose lights indicate 
that they are coming down the main channel are of deep draught, 
and as such, under the spécial circumstance rule, entitled to right of 
way over incoming steamers which are on their oWn starboard hand. 
Such may be the eustom of the port, but it is not proved to be so in 
this casa Moreover, whatever doubt as to the character of the out- 
going vessel might arise from the circumstance that she was in the 
main channel was in this case set at rest as soon as she signaled her 
intention to take a course which deep-draught vessels coiUd not fol- 
low. The authorities cited by appellee giving right of way to a ves- 
sel going with the tide do not apply, as thèse steamers were not 
navigating in the same channel. 

If La Champagne were to navlgate under article 16, the duty 
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qI I^Çf Msbonense wa» plauj.: Article 22 required her to hold her 
coiu^. jAiter siglitùig, tiut before signaling, tke pilot of La Cham- 
pagne, aS; above stated, ported a little, thus plaeing her as mucli un 
tbe righit-^hand side of tbe cimniiel as was prudent, in view of thé 
set of the tide, the direction of the wind, and the other spécial cir- 
cumstances. Both vessels thus proceeded on their respectiv^e 
courses, — ^the navigators of La Champagne aware of the fact that 
spécial circumstances would prevent her maneuvering uuder the 
Lisbonense's stem by a swing to starboî^rd, and expecting, ap- 
parently, that the Lisbonense would yield La Champagne the right 
of way, (she being the larger vessel,) possibly by going to port, or by 
slowing or stppping, (as, the Lisbonense had the tide against her, 
gjid could keep steerage way, at a lower speed,) before she reached 
the CKïWse of La Champagne through the main channel; the naviga- 
topBof the Lisbonense ignorant of the spécial circumstances, and 
the^foie coQ^deut that under article 15 she had the right of way. 
Unleas lia soms way thç navigators of the lisbonense were apprised 
of the fact that La Champagne could not fulâli the obligations of that 
articleyând modiûed their navigation accordiiigly, or unless La Cham- 
pagne madeeome change in her own navigation, collision seemed in- 
évitable;; and up to the moment when there was a change of situa- 
tion eajchexpected the other to give way. The initiative was taken 
by thei :Liaboaense, which «bunded a one-blast whistle. Under the 
situation aS' she understooditj her duty was plain, — she was to keep 
her coursei. 1?he internaitional rules hâve provided for no signal 
whereby a vessel which: intends to hold her course shall notify an 
other of tiiat intention. Article 19 provîdes as follows: 

"in tàkùg âhy course authbrized or reqidred by thèse régulations, a steam- 
shlp uDd«r Way may indlcate that course to any other shlp whIch she has In 
eight hy the foUowlng «lignais on her steam whistle, namely: One short blast 
to mean, 'î am dlrectlng my course to starboard;' two short blasts to mean, 
'I am dlrectlng my course to port;' three short blasts to mean, 'I am golng 
full speed àstem.' Thé use of thèse signais Is optlonal, but U they are used 
the course of the shlp must be ta accordance wlth the signal made." 

Under the act of February 28, 1871, (section 4412, Kev. St. U. S.,) 
and its various amendments, the board of supervising inspectors 
hâve establlshed régulations to be observed by steam vessels wheu 
passing each other in harbors and inland waters, which include 
rules forgiviûg signais by blasts of the steam whistle. "One short 
blast" and *'two short blasts" are among the signais thus provided 
for, and the giving of such signais when steam vessels are approach- 
ing each other is made compulsory. The meanlng of those signais, 
however, is not the same as under the international rules. One 
short blast indicates only an intent "to pass to the right or port side 
of the other;" two short blasts, an intent "to pass to the left or star- 
board side of the other;" but neither impliee, ex necessitate, that such 
passing ^aaH be accomplished by any change of coursa So that 
practically, in înany cases, the signal simply means, "I hâve the right 
of way, and mean to keep it," or, "I waive my right of way, and will 
let you pass ahead of me," or, "I ask you to waive your right of way, 
and let n^ keep on M as to cross your bowa.'^ To thesa signais 
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the inspectors' rules require an answer fr(Ma the other vessel, — ^aa- 
sent to the proposed navigation being expressed by a lik© signal to 
tliat receiTedj dissent by an rmlike signal. The international miles, 
it will be observed, call for no merely answering signais, and re- 
quire the vessel giving a signal to alter her course in accordance 
with the signal made; the inspectera' rules provide for answering 
signais, but do net require that a change of course shaU accompany 
a given signaL Thus, v?ith singular fatuity, it has been provided, 
by authority compétent to regulate the giving of signais by steam 
vessels bound in and out of seaboard harbors, that the same signal 
shall hâve a différent meanrng vehen sounded on one side or the other 
of a line which is certainly invisible, and possibly cannot be definitely 
located except by fiu-ther législation. In 1886 attention was called 
to this unfortunate condition of affairs by the leamed district judge 
of the southem district of New York, in the case of The Aiu-ania and 
The Eepublic, 29 Fed. Eep. 98. That it adds to the perUs of naviga- 
tion in and out of seaboard harbors is manifest. Certainly, there 
can be required no stronger proof of prudence, care, and sklll ta their 
profession on the part of those navigators, who in the face of such 
tndeterminate régulations hâve for seven years piloted millions jf 
human lives over the debatable waters which intersect the fah-vi'ays 
from the open océan to the piers of New York, without some catas- 
trophe so serious as to make the responsibility for the continuance 
of such conditions unpleasant to contemplate. 

In this particular case, however, both sides concède that tho 
maneuvers attending the collision were had in waters where the inter- 
national rules control. It does not appear that the navigators of 
either ship thought otherwise; but, readÎBg their e\'idence, it seems 
impossible to escape the conviction that the habit of navigating under 
this double set of rules operated to confuse the minds of one, if not of 
both, pîlots, as to their obligations to soimd whistles, and aS to thé 
meanlng of the whistles they did sound. The pilot of the Lisbonenso 
testified: "I blew one whistle to let the steamer know I intended to 
pass ahead of him, ♦ • • (that J) had the right of way," and 
"I understood his answer of one whistle to mean, 'AU right.' " In an- 
swer to further questions as to custom among seafaring people in 
this port, he aJso testiâed that when "vessels are crossing — ^two ves- 
sels meeting end on, almost — the man that wishes to pass to the star- 
board side blows one whistle, and the other vessel responds with one. 
That means both vessels pass to starboard, — ^keep to the right, — 
each vessel to keep to the right." He added that, as he understood 
the situation, he "had the right of way; ♦ • » that was why he 
blew one wliistle,'" so that La Champagne should "go clear of him," 
either by porting or by "slowing down and giving him a chance,— not 
crowding him." Evidently, he sounded his one-blast whistle with the 
understanding that it meant only what it does where the inspectors' 
iTiles apply, and did not require him to direct his course to star- 
board. The international rules, however, under which he was navi- 
gating, authorized him to blow such whistle only when lie was direct- 
ing his course to starboard under their authority or requireraents; 
but under those very rules being on the starboard side of La Cham- 
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pagne, and not advised of |>eculiar circumstances afFectfa^ that res- 
sd, iite was ïidt autliorized to direct his course to starboard, but was, 
on ithe «OBtrary, required tO keep his course. To hâve tàus changed 
his coiurse, though. a fault under the rules, would probably not hâve 
been by itself one contributing to the collision, as it would hâve 
brought the Lisbonense f urther to the eastward than she would hâve 
gone had she kept her course. Having given the one-blast signal, 
hoTVever, the Lisbonense was bound by article 19 to direct her course 
to starboard; and her faîlure substantially to make such change was 
a fault contributing to the collision, because by not so navigating she 
failed to reach the course of the other vessel as far ahead of her as 
by her 6wn signal shè engaged to do. Had she substantially so 
changea her course, the collision would not hâve happened. We 
therefore concur with the district judge in holding the L&bonense in 
fault 

The pilot of La Champagne also was apparently confused as to 
the meanihg of the signala: he received and gave. He testi&ed: 

"[Thé Lisbonense] blowed one whlstle, slgnlfylng she wanted to crosa my 
bbw aâd pâas me oh the port hand. I acknowledged the signal, wbich is 
Qourtesy» \*î *''■ * slgnllytoi* that I understood what he was golng to do. 
• • • II; la the conrtesy ,crf captalns of steamshlps and steamboats about 
thls hàrbor iilways to anéwèr a signal glven by another shlp, to let them know 
you ùnderstand what they are doing. [I] answered for that, and no other, 
reason. and gare no order beoause of having answered." 

He added that he thought it was propa* for the Lisbonense to come 
to port, and that she should hâve given a two-blast signal Still, he 
"accepted the signal when it was given, for courtesy's sake, which is 
the practice of the port" Evidently, he understood the signais as 
meaning what tiiey do under the inspectors' rules, namely, a proposi- 
tion froni Ihe Lisbonense to pass him on his port side, and an assent 
by himself to such maneuver, not appreciating the fact that when La 
Champagne gave her one-blast signal the nineteenth article required 
him to dh?ect her course to starboard. The captain of La Champagne 
testiâed liât he understood the signal of the Lisbonense to signify, 
"I remain on the right side of the channel," and that La Champagne's 
signal imposed on her the duty of "keeping the right side of the chan- 
nâ." Whiie we are satisâed that La Champagne did keep as far to 
the starboard as, under the spécial circumstances of the case, she 
could, with pruflence, we do not flnd from the évidence that subse- 
quentJy to the exchange of signais she direeted her course to star- 
board, as article 19 required her to do to keep in accord with her own 
aimounceTuent of intention. Even if her momeutary sheer to star- 
board took place, as the district judge fouiid, after the exchange of 
whistles, it was no more a substantial directing of her course to star- 
board than was the similar momentary sheer of the Lisbonense, and 
in no sejise a compliance with the promise of her signal. Had she di- 
reeted her com*se to starboard the collision would not hâve happened; 
and whQe we cannot hold her in fault for not doing so, under the spé- 
cial circumstances, we are of the opinion that, knowing of their exist- 
ence, she was in fault for announcing to a vessel not possessed of the 
eame knowledge a change of course which she could not carry out 
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The Lisbonense, receivîng such an answer to her own whistle, was 
entitled to assume tliat the vessèl giving it was not so affected by 
spécial circumstances that sbe could not maneuver so aa to keep ont 
of the way of the Lisbonense by directing her conrse to starboard. 
Even in the sensé in which the signais were interpreted by both 
pilots, La Champagne's signal whistle was a promise not to interfère 
with the Lisbonense crossing her bows, wliether by changuig her 
own course to starboard or by checking her speed; and the pUot of 
La Champagne undertook to check her speed even before he gave 
the signal, by ordering the engine to slow, — an order which, for some 
unexplained reason, was not carried ont. Had La Champagne con- 
formed her navigation to the promise of her signal, under either in- 
terprétation of it, the collision would not hâve happened. 

The captain of La Champagne testifles that her pilot told hlm he 
was on the point of giving a two-blast signal when the Lisbonense 
whistled. Snch a signal would hâve indicated, certainly, that he waa 
not coming to starboard; that his purpose was to cross the bows of 
the Lisbonense, which, under the spécial circumstances, he under- 
stood he had the right to do, and to which pm^ose the navigation of 
La Champagne adhered after the exchange of signais. When he re- 
ceived the one-blast signal from the Lisbonense he had the option 
either to answer with two blasts, to keep silent, or to answer, as lie 
did, with one. In the flrst case he would hâve distinctly advised the 
Lisbonense that, despite article 16, he considered the situation such 
that La Champagne could nôt keep ont of her way; that he did not 
intend to do so by going to starboard; on the contrary, that he was 
going to sheer to port, — and thersaft^ the navigator of the Lisbon- 
ense would be charged with knowledge that La Champagne claimed 
to be navigating under the spécial circmnstance rule, and expected 
him to keep out of her way. Had La Champagne kept suent, the 
Lisbonense vpould at least hâve been warned by that circumstance 
that there was some uncertainty as to what the former intended to 
do. But by answering with one blast she announced lier intention 
to do the very thing she could not do. ïhis was a fault. "Courtesy" 
might requlre an answer to a signal, but certainly it did not call for 
an answer which, under the rules goveming her navigation, promised 
a maneuver which spécial circumstances forbade her carrying out. 
Irrespective, therefore, of any faults in their subséquent navigation, 
the collision is to be attributed primarUy to the giving by both ves- 
sels of signais, to the promise of which the navigation of neither was 
substantially conformed. 

Although the new proofs taken in the circuit court hâve neither 
altered nor made more certain the conclusions reached upon the 
apostles, the exception to their admission calls for an expression of 
opinion from the court. As to the record of proceedings before the 
îYench consul, so much of it as contaius the statements of the master 
is admissible under the authority of The Potomac, 8 Wall. 590. In 
so far as it contains the statemeiits of others, it would be admissible 
only in contradiction of testimony given by theni in the case at bar, 
and to which their attention had been called when themselves under 
exandnation. The statements before the consul of ail others than 
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thcfraitsterdioald tbeSrrfore/lï© stricken out, and a (sdniilar dfaposltloii 
nuad» of tbfi proof as to ^hat appeared on the engine-room dial. No 
one i|j«|)futieâ;that La OhampagPé coald run at a less speed than 10 
knotsj and, .eyen if.it were cB^uted, tlie dial face "was no proof of her 
posslblel speed. 

The *ppellant excepted to, th.©; exclusion of the following question 
put to the captarn of La Champagne: "What information or instruc- 
tion dj^ you intend the master of the Lisbonense to gather from your 
answerjof one whistle to his pne whistle?" The exception is un- 
Boundsi, l'Çhe question was immaterial. The issue was one of negli- 
genc»iB answering the whistle with a single blast. The fact of what 
he mem-t t>y his answer has nothing to do with that issue. The stat- 
ute, as constnied by the court, detoes the meaaiflig of the whistle^ 
aji4 :P dejt^araajning whethjer he wa» negligentin gcjunding it, his con- 
dnct mn^t be tested by that définition, not by what he iutended hi» 
Bign^îsJvpiUld mean. . : . . ^ i 

TlMe #ecree of the district court is reversed, with costs of this ap- 
peal to the appellant, and the cause remanded to that court for fur- 
tber prpceedinp in conformitywith the décision pf this court. 

WALIiAGE, Circuit Judge. When the vessels discovered one 
another, they were about two miles apart,-t-La Champagne on a 
couise W. byi S.J the Lisbonense! on a course N.W. 3-8 N.; the 
former goîng at a speed of about 12 knots with the wind and tide, the 
lattçr at a fpesed of about. 7 ln2 knots; La Champagne having the 
Lisboneflisej fthont two pointp on her stai^hoard bow. At this 
time La Champagne waS: abont 1 1-2 miles from the place of col- 
lision, and tiie Lisbonense wa? ^bout 1 mile. When the vessels had 
approacbed; to within about a: mile of one amother, the Lisbonense 
gave La Chainpagne a signal pf a single blast pf the steam whistle, 
and altered her course half ai point or a point to starjboard. La Cham- 
pagne's pilot understood this signal to mean that the Lisbonense pro- 
posed to pass across the bows of J^ Champagne, and he answered the 
signal by one of a single blast fi:om La Champagne; and the pUot of 
the Lisbonense ijtnderstood the signal of La Cha^ipagne as an assent 
to the proposition of the Lisbonense. Owing to the conditions of the 
wind, tide, and the channel way, La Champagne could not alter her 
course to stwfboard. Ber pilot knew this when he answered the sig- 
nal of the Lisbonense, andintl^ded to consent to allowing the Lisbon- 
ense to pàss ahead of La ^hanipagne. The master of La Cham- 
pagne, however, supposed ttiat his dwn pilot iutended La Champagne 
to pass ahead of the Lisbonense apd that the Lisbonense would give 
way, and he did not understapd th^ signais as intended to indicàte any 
différent movements. Af ter ;1iie exchange of signais La Champagne 
proceeded, without changing iu^ course or spepd, untU the vessels 
were about 700 yards apart, when her master, seeing that the bearings 
of the yespelf did not change, an^, that they were drawing rapidly to- 
gether, 80 as to render the risk of collision serions, and acting on his 
own judgment, ordered her engi^es stopped, and in about 20 seconds 
ordered them backe^. Thé^, orders wçre promptly executed, and at 
the same time La Chanipagne gave the lisbonense a signal of three 
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blàsts of her whîstle. The Usbonense fax the meaii ttme had kept on 
at f uU speed, but altered her course to port,; so as to bring her back 
upon her course prier to the exchange of signais, and, when overlap- 
ping the bows of La Champagne^ put her hehn hard astarboard to 
throw her stem furthèr away from La Champagne, but the latter 
struck her about 20 feet forward of the stem. Somewhat before the 
exchange of signais, in view of the approach of the Lisbonense, the 
pilot of La Champagne had ordered her enginea slowed. By some in- 
advertence or misunderstanding this order was net communicated to 
the engineer, but the pUot was not aware of the omission. 

Upon thèse facts I agrée with the conclusion of the majority of the 
court, that both vessels were guilty of fault contributing to the col- 
lision; but I differ with them in attributing as the fault tihe f allure of 
each to observe the requirements of article 19, by directing her course 
to Btarboard after having given the other one blast of ha* steam whis- 
tl& Neither pilot supposed that the sigàals were given conformably 
with that article, but each supposed that the signal of the other was 
one given pursuant to the rules of the supervising inspectors. Nei- 
ther waiS nlisled by ihe signal of the other, but each understood it ac- 
cording to its tatended signiflcance. When the signais were ëx- 
changed, th^e was ample time and distance for the vessels to regolate 
their respective movements so asi» avoid a collision- Under thèse cir- 
cumstances, it seems to me quite immaterial that neither directed the 
«ourse of his vessel conformably with the requirements of the signal of 
article 19. 

Whèn the vessels discovered each other, they were on crossing 
«ourses, and under the opération of the rule which required La 
Champagne to avoid the Lisbonense, and required the Lisbonense to 
keep hOT course. At the distance from the intersecting point in theh 
courses at which each vessel was at the time, if both maintained 
their respective rates of speed, both would arrive at the intersecting 
point at substantially the same moment; and this fact must hâve 
been obvious to each before signais were exchanged, because during 
tbe întervening distance there could not hâve been any change of the 
bearings of their respective lights. Thus, for some little time before 
the signais were exchanged, the pilot of each vessel was bound to know 
that tibie situation demanded great vigilance, and that any infraction 
of the rules of navigation on his own part would embarrass the other, 
and mîght lead to a misunderstanding and precipitate a collision. 
The situation of La Champagne was such that she could not un- 
dertake to fulflll her duty of avoiding the Lisbonense by altering 
her course to star board, and passing astern of the Lisbonense; but 
this did not absolve her from the duty of avoiding the Lisbonense by 
some other maneuver, if any other was practicable. The choice was 
open to her of altering her course to port and going across the bows 
of the Lisbonense, if that could be done safely, or of reducing her 
speed until the Lisbonense should pass beyond the point where there 
was danger of collision. The pUot of La Champagne very pru- 
dently ordered her engines slowed to enable her to give way to the 
Lisbonense, if he f ound that to be the saf er way. Apparently, before 
he had fully determined what course to pursue, the Lisbonense gave 
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a signal of a Bingle blast, and this signal he immedlately answered 
by a Ifke signal. Both pilots understood tliese signais to meau that 
the Hsbonense intended to pass in front of the bows of La Cham- 
pagne. The fact that thèse Signais were exchanged is persuasive 
évidence that in the judgment of both pUots, at the time, that was the 
préférable way of avoiding a collision, in view of the existing situa- 
tion. After fihese signais weafe exchanged, La Champagne could 
not prudently attempt to pas» in front of the Lisbonense, and the 
only thing she could do properly, as she could not alter her course to 
starboard, was to reduce her speed, and proceed cautiouslj» nntil it 
shoùld appear that the Lisbonense had fuUy passed beyond the point 
of dafiger. La Champagne did not reduce her speed. Her pilot 
probably miscalculated it, snpposing his order to slow had been 
obeyed. If that order had been obeyed, it woxild not bave been nec- 
essiary to stop and reverse before the titne when the master of La 
Champagne orderedthis to be don». As it was, the pilot did not give 
tii^e orders in due seâsoUj and the master found it neoessary to inter- 
pxe and give them Mmself, taking the responsibility of navigating 
the-ïvees^ He delayed toc long, rèlying on the judgment of the 
pilot. 

>]i tàe Lisbonense had not dhanged her course after the exchange of 
8%nal8, and La Champagne had stopped and backed whem she did, the 
céllision would not hâve takien place. The change of course by the Lis- 
boheosè back to portibrbught tihe veasels considerably nmrer together. 
It is impossible to détermine just wHen this change of course was 
mada H«r duty waS; to keep her course until danger of collision 
had ibeén passed. That duty on her part was as imperative, after the 
exchange of signais, as was the duty on the part of Im Champagne 
to do ail in her power tô avoid the Lisbonense. If there were any 
circumstances in the situation which rendered it impracticable for 
the Lisbonense to maintain the course she was on when she gave 
signal to La Champagne, she should not hâve given that signal 
It may be believed that if either vessel had done. her whole duty, 
pursuant to the rulesof navigation, there would not hâve been a col- 
lision; bnt it cannot be demonstrated tiat the failure of either to fol- 
low the rules was innocuous. There was but little tIme for observa- 
tion of the other by either vessel after the Lisbonense made her last 
change of course to port. Each was then in a situation which was 
full of péril. Ail that is manifest is that if La Champagne had 
stopped and backed in season, or if the Lisbonense had not, by alter- 
ing her course to port, brought herself nearer to La Champagne, the 
collision would not hâve occurred. The case is therefore one for a 
division of the loBS. 
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EIVBES T. BEADLEY et aL 
(Circuit Court, D. South Oarollna. Deceraber 23, 1892.) 

1. Eemoval dp Causes— Divbesb Citizbnship. 

A citizen o£ Massacliusetts, who résides wlth his famlly In tliat state 
most of the year, but owna valuable real estate In Soutti Carolina, where 
he comos once a year, or, at the furthust, two years, and spends a month, 
may remove from a South Carolina court to a fédéral court a suit brought 
agalnst him by a citizen of South Carolina. 

2. Samb— Nominal Pakty— Enginebb op a Railboad Tkain. 

In an action by a train hand agatast the owner of a raUroad for Personal 
injuries, the englneer of the train being joined as a défendant, it was al- 
leged tliat the injury ■« as caused by the détective sight and hearing of the 
englneer, and "by a broken bumper on one of the cars whioh the défend- 
ants [plural] had neghgently permltted to remaih broken." No facts were 
aUuged showing that It was the duty of Ihe engineer to control the cars, 
to see tliat they were in good repair, or that he had any supervision over 
the train In the capacity of conductor. Held, that tlie englneer was a 
merely nominal party, and the other défendant could remove the caxise to 
a fédéral court on showhig diversity of citizenshlp. Nelson v. Hennessey, 
33 Fed. Eep. 113, foUowed. 

At law. Action brougLt in the court of cf)mmon pleas for Berke 
ley county, S. C, by Thomas B. Eivers against WiHiam L. Bradley 
and one Gaillard, for personal injuries. Défendant Bradley removed 
the cause to the United States circuit court. On motion to remand. 
Denied. 

Jervey & Prolean, for the motion. 

Lord & Burke, opposed. 

SIMONTON, District Judge. TMs is a motion to remand. The 
action began in the court of common pleas for Berkeley county in 
the state of South Carolina. It was removed into this court upon the 
pétition of the défendant Bradley. There are in fact two pétitions 
for removal, but they will be Consolidated. Two grounds are set up: 
Mrst That plaintiff is a citizen of South Carolina, and that Bradley, 
the only real party in interest, is a citizen of the state of Massa- 
chusetts; that against Gaillard, the other défendant, the complaint 
sets out no cause of action, ànd that he is joined as a défendant 
simply to defeat the jmsdiction of this court;. Second. Even if there 
be a cause of action against Gaillard, the complaint shows a sep- 
arable conti'oversy between Bradley and the plaintiff, and so is re- 
movable. On Ms motion to remand, plaintiff traverses ail the alléga- 
tions of the pétitions. 

1. It is admitted that Bradley is a citizen of Massachusetts, and 
résides with his famUy in that state for the gi"eater part of the yeaï ; 
that he owns valuable real estate in the state of South Carolina, 
upon which is a comfortable dwelling; and that once a year, or, at 
furthest, two years, he cornes and spends about a month in it. This 
fact does not make him in any sensé a résident of South Carolina, 
or deprive him of his right as a citizen of Massachusetts of the 
privilège of removing a suit into this court. 

2. In determining the first ground for removal of the case into this 
court we must be governed by an inspection of the comi>laint, assxmi- 

v.ôcJF.no.S — 20 
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ing that its allégations are tnie. Eailroad Oo. v. Grayson, 119 U. S. 
240, 7 Sup. et. Eep. 190. Ddeë the fcomplaint étate a cause of action 
against Gaillard? The action Js for damages gustained by plaintiff, 
a trainhand on a railroad owned by Bradley, who was cruslied be- 
tv^een twocars and injured by ^nd because of a brokén bumper. 
Tlie complaiût allèges that Bradley is the owner and master of cer- 
tain ph(JSpiha.te worlts operated for the digging, mining, ■ removing, 
and shipjpihg phosphate rock; that in the prosecution of bis business 
a railway and cars propelled by steam are run over 14s lands; tliat 
Gaillard was employed by Bradley as erigineer, and was charged 
with thè dwty of operating and controlling the steam engines whUe 
hauling tràilis of cars, shiftlng cars, making up trains, and otherwise 
engagea at aiid àbout the works aioresaid; that plaintiff was train 
hand or assistant to Gaillard; that at the time of the inJAU-y to plain- 
tiff, and for a long time prier thereto. Gaillard waa very; deaf, and 
of quite defèctive vision; that, notwithstanding Ms knôwledge of 
this, Bradley hègligently appoihted and kept him as engineer; that 
on the 12th. Â.prîj, 1892, wbile plaintiiî was engaged îp bis duties as 
train hand, he was crushed between two cars by reason of the de- 
fèctive visiOl knd hea,ring of Gaillard, and the négligence of Bradley 
in appointin^ àkd keepilig him as engineer. The neitcoimt allèges 
that the iûjury was causeid by a broken bumper on one of the cars 
which the défendante had negligèntly permitted to femàln broken. 
The only allégation against Gaillard is this last: "The injury was 
caused by a broken bumper on one of the' cars which the défendants 
[plural] had negligently permitted to remain broken." Nowhere in 
the complaint is anything stated which would show the duty ou the 
part of Gaillard to control the cars, to see that they were in proper 
condition and in good repair, or that he had any supervision over or 
direction of the train, such as a conductor woiild hâve. He held the 
position ofenginCOT, and was charged with the duty of operating 
and controlling the steain enginés while in use, bis other duties being 
at and abouit the worlis af ôresaid. Bef ore he can be made responsible, 
the facts showing some duty ou his pait^ and the breaeli of it, rnust 
be alleged; that is to say, what his duty was, and that it was not ob- 
served. The bald charge that plaintiff was injured by his négligence 
is simply the statement of a conclusion witliout any fact to base it 
npon. "Thé allégation in a complaint that the défendant lias done 
an unlawful act is a mère statement of a légal conclusion, unless it is 
accompanied with an allégation of facts going to make the act in 
question unlawf ul." Tompkins v. Eailroad Co., 33 S. 0. 216, 11 S. E. 
Eep. 692. So in Madden t. Eailway Co., 35 S. G. 383, 14 S. E. Rep. 
713: "Négligence being a tnixâd question of law and f acl^ it is not 
sufflcient to allège in gênerai tenus that an injury bas beensustained 
by reason of the négligence of défendant, but the plaintifl must go 
on, and allège the facts of stich négligence." It would seem, there- 
fore, that in this complaint Gaillard has been made a défendant 
without words to charge him, and that he is only a nominal party. 
This brings the case within Nelson v. Hennessey, 83 Fed. Eep. IIS, 
and the right of Bradley to remove cannot be iiùpaired by tlie joinder 
of Gaillard as défendant. The motion to reniand is refused. 
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BBISENDEN v. GHAMBEBLAIN. 
(Circuit Court, D. Soutli Carolina. December 28, 1892.) 

1. Removal of Causes— Statutort Kiohts—Dbath bt Wbongful Act. 

rfectlon 2 of the judiçiaiy act of 1887-88 glves the rlght of removal 
from a state to a fédéral circuit court ouly wlien tte latter court would 
liave original jurisdiction under the first section. The first section gives 
the circuit court original jurisdiction concurrent with the state courts 
"in ail suits of a civU nature at common law or in efl'iity," etc. Eeld, 
that the phrase "common law" is hère used in contradistinction to equity, 
admiralty, and maritime jurisdiction, and tneiudes ail cases involving 
"légal" rights, whether such rights arise from the settled principles of the 
common law or are given by statute; and hence a nonresident défend- 
ant may remove a suit brought under a state statute glving a right of 
action for wrongfuUy causlng death. 

2. Samb — CiTizEiïSHip — Railboad Rbcbivkr. 

A recelver of a railroad compàny, being a citizen of another state, may 
remove an action brought agaln^t hlm in his ofilcial capacity for causing 
death by wrongful act, althougli the railroad company Itself is a citizen 
of the state in which the action is brought. 

8. Samb— Residencb — What Constitutes. 

A practlcing lawyer, having an office In New York clty, and a home and 
faraily hi the state of New York, was apppointed recelver of a South 
Carolina railway company, and at fréquent, though Irregular, Intervais 
went to South Carolina on business connected with the receivershlp. He 
had no fixed abode there, but always put up at an hôtel during his stay, and 
retumed to New York when his business was finished. Held, that he was 
not a résident of South Carolina, withln the meanlng of the remoyal of 
causes acts, and was entitled to reaove a cause brought against him In 
a court of that state in his officiai capacity. 

4. Samb— Pétition— TiM» of Filing— Waiveh. 

One who has filed a pétition for the removal of a cause in a state court 
before the expiration of the time flxed by the, laws of the state or the 
rules of the state court to pload or answer, has fulfllled the conditions of 
the relnoval acts, and the fact that he files his answer in the state court 
on the same day with his pétition is not a waiver of the right to remove. 

At Law. Action by Sarah J. Brisenden, administratrix of Henry 
J. Brisenden, deceased, against Daniel H. Chamberlain, receiver of 
the South Carolina Kailway Company, to recover damages for wrong 
f ully causing the death of the said Henry J. Brisenden. On motion 
to remand. Denied. 

Melton & Melton, for the motion. 
Brawley & Bamwall, opposed. 

SniONTON, District Judge. This is an action at law, originaUy 
brought in the court of common pleas of the state of South Cai-olinfi 
sitting in Aiken county. The cause of action was the kUling of 
plaintifs intestate upon the track of the railway of which the de- 
fendant is the receiyer. The action was brought under the pro- 
visions of section 2183, Gen. St. S. C, enacting for that state 
what is commonly known as "Lord Campbell's Act." The de^ 
fendant, on the last day provided by the Code of South Carolina of 
the period within which he was required to answer or demur to the 
complaint, filed his pétition for removal into this court, accompanied 
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by a proper bond. On the same day he flled hls answer. In point 
of fact the pétition preceded thé answer, but, as both were filed on the 
saïue day, this is of no conséquence. The state court heard the 
pétition. !No objection was riiade to its form or to the sufficiency of 
the bond. The prayer of the pétition was refused on two grounds: 
First, becailse the action was not at Comînon law, but under a stat- 
ute; and, second, because the raîlway company of which the défend- 
ant is receiver, and which he represented, was a citizen of the state 
of South Carolina, of which state plaintiff was also a citizen. A 
transcript of the record was filed in this court, and the cause re- 
moved. Steamship Co. v. Tugnian, 106 U. S. 118, 1 Sup. Ct. Eep. 58. 

A motion to remand is now made on the grounds taken i» the state 
court and two others: (l)That the action, being under a sbatute, and 
not at common law, is not within the jurisdiction of this court; 
(2) that the real défendant is tliè South Carolina KaUway Company, 
a citizen pf the same ptate as the plaintifE; (3) that D. H. Chamber- 
lain, the receiver, is résident of the district of South Carolina, and 
so not entitled to remove the cause; (4) that, the pétition having been 
flled on the same day with the answer, the défendant has submitted 
td the jurisdiction of the state cotirt, and cannot remove his cause. 

The, flrst gTOund may be thus stated: The second section of the 
act of 18ST--88 permits the removal of a suit of a civil natm-e at 
law tf in equity only when original jurisdiction has been given to 
thé çitcuit court of the United States of such suit by the flrst section 
of that act. This flrst section déclares; "The circuit courts of the 
United States shall Live original cognizance, concurrent with the 
courts of the several states, of ail suits of a civil nature at common 
law or equity," etc. This suit, being a suit at law under Lord 
Oampbell*8 Act, is not a suit at common law, but under a statute. 
What is meant by the phrase, "suits of a civil nature at common 
law?" The constitution of the United States (article 3, § 2) ex- 
tends the judicial power "to ail cases in law or equity, * * * to 
coiitroversies • • * between citizens of différent states." The 
seventh amendment préserves the trial by jury in suits at common 
law when the value in contre versy shall exceed |20, and requires that 
no fact tried by a jury shall be re-examined in any court of the 
United States otherwise than according to the rules of the common 
law. The act of 1789, (1 U. 8. St. at Large, p. 78,) in conferring 
jurisdiction on the circuit courts of tlie United States, uses precisely 
the words of the act of 1887-88: "The circuit courts shall hâve 
original cognizance concurrent with the courts of the several states 
of ail suits of a civil nature at common law or iu equity," etc. The 
act of 18T5 (18 St. p. 470) uses precisely the same language, but in 
the removal sections of that act the language is enlarged, and the 
words "any suit at law". are used. The suprême court decided that 
under thèse words a suit could be removed notwithstanding the 
fact that the court could not hâve had original cognizance of it. 
Glaflin v. Insurance Co., 110 U. S. 81, 3 Sup. Ct. Eep. 507. To re- 
verse—or perhaps we should say to prevent — such construction in 
'•he future, the second section of the act of 1887-88 used the 
phraseology we hâve quoted. 
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What, then, îs the meaning of this phrase, "suits of a civU nature 
at common law?" Mir. Justice Story, in Parsons v., Bedford, 3 Pet. 
433, sajs: 

"This phrase 'common l^w' is used In contradlstinctlon to equlty, and ad- 
miraHy and maritime jurisdiotion. By 'common law' they meant what the 
constitution denominated In the third article 'law,' not merely suits vvhich the 
common law recognized among its old and settled prooeedlngs, but suits ta 
which légal rights were to be ascertained and determlned, In contradistinc- 
tion to those where équitable rights iilone were recognized, and équitable 
remédies were adminîstered." 

Commenting on tMs, lîr, Spear, in his Law of the Fédéral Ju- 
diciary, (page 23,) says: 

"The term 'la,w' and the phrase 'common law,' as tlius used, then mean 
prccisely the same tliing, and both hâve référence to légal remédies in distinc- 
tion from such remédies as are appUcable to cases in equity." 

llr. Justice Bradley, ux Gaines v. Tuentes, 92 U. S. 23, answering 
the question what is meant by the phrase "suits of a civil nature at 
common law or equity," used in the section of the act of 1789 con- 
ferring original jurisdiction on the circuit courts, and of the word 
"suit," used in the subséquent section, giving the right of removal, 
says: 

"The phrase 'suits at common law,' and the correspondlng term 'suit,' used 
in thèse sections, are undoubtedly of broad signification, and cannot be con- 
strued to embrace only ordinary actions at law, and ordinary suits in equity; 
but they must be construed to embrace aU lltigations between party and 
party which In the EngUsh System of jurisprudence, nnder the light of whlch 
the judiciary act as well as the constitution were framed, were embraced In 
ail the varlous forms of procédure carried on In the ordinary courts of law and 
equity as dlstinguished from the ecclesiastical, admiralty, and milltary courts 
of the realm." 

It seems manifest from thèse authorities that the phrase, "ail 
suits of a civil nature at common law," does not mean and is not 
confined to suits which are based on rights which owe their origin 
to the common law as distinguished from rights created by statute. 
The phrase means ail those suits in which the rights must be estab- 
lished and the remédies sought by the procédure known and prevall- 
ing in the courts of law, as distinguished from the procédure and the 
remédies prevailing in and administered by courts of equity, — that 
is, by a court and jury. This is the construction practically taken by 
the courts of the United States. We see,among many other in- 
stances, the court taking jurisdiction of a case arising under a state 
statute in Gtordon v. Longest, 16 Pet. 103. And in Bailway Co. v. 
Cox, 145 U. S. 594, 12 Sup. Ct. Eep. 905, the court enforced tlie provi- 
sions of the Louisiana statute, which is in the words of Lord Camp- 
bell's Act, in the circuit court of the United States for a Texas dis- 
trict. The right to do this is asserted in Dennick v. Bailroad Co., 103 
U. S. 11. The rule is well put in Ex parte McNiel, 13 Wall. 243, de- 
cidedinl871: 

"A state law may give a substantial right of suoh a character that, where 
there is no iropediment arising from the résidence of the parties, tlie right 
may be enforced in the proper fédéral tribunals. whether it be a court of 
«qmty, of admiralty, or of common law. The statute in such cases does not 
.confer jurisdiction. That exlsts already, and It is invoked to give effect to 
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tJj,^jjWi^; te) i^pplylng the Rpproprlate , pesniefty. Thl? . prindple raay b« lalfl 
dowji 'jftB ,ainftrDatic ta, oor national Juiiisprudence. À,,-p!irty f^rfelts nothing 
bygolig''&ltb a fédéral tribunal. Jttrisdiction hàviû% attached, his caSe la 
tried there upon the same princlples, and Its détermination Is govenied by the 
same cpnslderatlons, as If It bad been brougàt In the proper atate tribunal of 
the sanje toctiUty." 

SO In yjîifil ÏTorden v. Morton, 99 U. S. 378 : 

"WhenevBra «tatute grants a new right, or a new remedy for an old right, 
or whenevér Buch rights and remédies are dépendent on a state statute or an 
aot ot congress, the jnrisdiction, as between the law slde and the equlty slde 
of the fédéral courts, must be determtaed by the essentlal character of the 
case. Unies» it'coineswithtn some of the recognized headsbf equlty jurisdlc- 
tlon, the remedy of the party Is at law." 

2. The nest ground upon which tlie motion to remand is based is 
that thé rétll défendant is the South Carolina Kailway Company, 
and not the receiver, and that this raUway company is a citizen of 
the State of South Oarolina. It is an erpor to say that the receiver is 
not a i^ pai-ty in interest Perhaps the plaintiff eould hâve sued 
the raflwàj* company, leàve to that end having beôn obtained, and 
the injunbtion of this court ttodifled accordingly. But a judgment 
in that event -would be posterior In lien to the mortgages on the 
property. The receivCT has been sued in order to give the plaintiff 
a clajm on the property and income in his hands. Ex parte Brown, 
15 S. O. 518; 'me receiver operating the railway is himself a common 
carrier, ànd is liablé as Such. High, Rec. § 398; Jones, Ey. Secur. 
511; Ex parte Brown, supra; Cowdrey v. EaUroad Co., 93 II. S. 352; 
Murphy T. Holbrook, 20 Ohio St. 137. In any event, this court, 
having takeïi Charge iof tille property of this railroad, and in posses- 
sion of it, at thë instance and on the behalf of the mortgàge creditors, 
has apijointed the receiver to hold, supervise, and control it. He 
represents the property. Becognizing this, the plainMfl has brought 
this action against hlm. Now» the juiisdiction of this court, when 
it is based on the citizenship of the parties, dépends upon the 
citizenship of the parties to the record, and not of those whom they 
may represent. Bdnnafee v. Williams, 3 How. 574 ; DIU. Rem. Causes, 
§ 101. i"Where the jiirisdiction of the United States courts dépends 
upon the citizenship of the parties, it has référence to the parties as 
persons. A pétition for removal must therefore state the personal 
citizenship of the parties, and not their officiai citizenship, if there 
can be such a thing." Amory v. Amory, 95 U. S. 187. In Davies v. 
Lathrop, 12 Fed. Eep. 353, 854, "a receiver is a représentative as much 
as an executor, and his personal citizenship will be regarded on a mo- 
tion to remand." See, also, Spear, Fed. Jud. p. 151. 

3. The neXt ground for tkis motion is that D. H. Chamberlain is a 
résident of the state of South Carolina. The removal act of 1887--88 
provides that à case not arising under the constitution and laws of 
the United States, or under treaties, of which circuit courts of the 
United States otherwise might hâve jurisdiction, brought in a state 
court, may be removed by the défendant thereiu being a nonresident 
of that state. It is not easy to give a satisfactory définition of this 
term "résident." Worcester deflnes "résident" thus : "Dwelling or 
bavtng abode in aiiy place; living, inhabitiug, abidiug, residing."^ 
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^'He is not said to be j-esident in a place who cornes thither with. a 
purpose of returning immediately." Ayliffe. Eeside: To hâve abode, 
to live, to dweU, to Inhabit, to sojourn. The Oentury Dictionary 
defines "résident" thus : "One who has a résidence, in a légal sensé." 
''Kesidence" (in law) is deflned: "(a) The place where a man's habita- 
tion is fixed, without any présent purpose of renioving therefrom; 
domicile. (b)An established abode, flxed for a considérable time, 
whether with or without a présent intention of ultimate remoTal. 
A man cannot fix an intentional temporary domicile, for the intent 
to make it temporary makes it in law no domicile. The abode may 
be sufficiently fixed to make it in law a résidence. In this sensé a 
man can hâve two résidences, but only one domicile. The bank- 
ruptcy law uses the term 'résidence' specifically, as contradistin- 
guished from 'domicile,' so as to free cases under it from the difîioult 
and embarrassing presumptions and circumstances upon which the 
distinction between 'domicile' and 'résidence' rest, Kesidence is a 
fact easUy ascertained; domicile is a greater difficulty for proof. 
Though often used as synonymous, they hare in l^w two distinct 
meanings." Bimip. The distinction between the terms "domicile" 
and "résidence'' is clearly set forth in the opinion of the suprême 
court of Massachusetts to the législature. Supplément, 5 Metc. 
587. 

It will be observed from thèse définitions that both the tenus m- 
volve the idea of something beyond a transient stay in a place. 
To be a résident one must abide in a place; hâve his home there. 
The essential distinction between "résidence" and "domicile" is thls: 
The first involves the intent to leave when the purpose for which he 
has taken up his abode ceases; the other lias no such inteiit, the 
abiding is animo manendi. One may seek a place for the purposes 
of pleasure, of business, or of health. If his intent be to remain, it 
becomes hfe domicile; if his intent be to leave as soon as his pur 
pose is accomplished, it is his résidence. Perhaps the most satis 
factory définition is that one is a résident of a place fi-om wliicL 
his departure is indeflnite as to time, definite as to purpose; and for 
thls purpose he has made the place his temporary home. Apply thèse 
t/O the facts of thls case. Mr. Chamberlain has a home in the state 
of New York, in which he and his famUy réside. His voting pre- 
cinct is in that state. He comes into South CaroUna at intervais 
more or less u'regular, puts up at an hôtel, makes the examination iuto 
the conduct of the railway company which he desires, and gives such 
instructions and directions as he sees fit. He then returns to New 
York. He does this at fréquent intervais during the year. He al- 
ways stops at an hôtel. He has no fixed abode, and has not around 
Viim in this state the semblance of a home. His business is that of 
a practicing lawyer. His ofiice is in New York city. The office and 
duties as receiver are aside of his regular employment, necessarUy 
temporary in character, and subject to terminate at the wUl of the 
court. I am of the opinion that he is not in any sensé a résident of 
tbis district. 

4. That, the pétition having been filed on the same day with the 
answer, the défendant has submitted himself to the jurisdiction of 
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the State court, and cannot remove hîs cause. Thls objection fa 
answered by the words of the removal act. It is not a question 
gW)#uig ont of a conflict of jurisdiction. There is no conflict of 
juri^diction. Indeed, the case is bne in which the jurisdiction of the 
State courts and of the fédéral courts is concurrent. The case can 
be tried ill either court, but the défendant has the privilège of trial 
In the fédéral court. This privilège is secured upon certain condi- 
tions, and none other. He must make and flle his pétition for re- 
moval in the suit at the time or any time before he is required by the 
laWS of the State or the rule of the state court to answer or plead ta 
the complaint or déclaration, and shall flle therewith his bond. It 
shail then be the duty of the State court to accept said pétition and 
bondj and proceed no further in said suit. The suit goes over into 
the fédéral court in the same plight as it left the state court. DilL 
Eem. Causes, § 150. In thls case the défendant complied with the 
letter Of the law, fulfllled the only condition required of him, and 
under the act his causé was thereupon removed. The motion to re- 
maud is ref used. 



PEICB T. PAKEOniRST et al 

(CTrcult Court of Aippeals, Eîghth Circuit Novemberl4, 1892.) 

No. 135. 

AppeaIi— GBmœKAL Exception to Charge— CracciT Coubt Or Appbals. 

JETiMier rule 10 of the circuit court of appeals, (47 Fed. Bep. vi., 1 O. 0. 
A, a^v„) wUçh rcqulres a party excepting to a charge to the jury "to state 
distmctly the several matters of law in feuch charge to which he excepta," 
aiid provides that tliOse matters only "shall be inserted hi the bill of ex- 
ceptions and aUowed," an exception to "the whole of said Instruction, and 
to each and every part thereof ," cannot be sustalned, if any of the propo- 
sitions of iaw contatned In such charge are Sound. 

In Error to the Circuit Court of the United States for the Distiict 
of Colorado. 

At Lav7. Action by Théodore Pankhurst and Frederick C. Schroe- 
der against Thomas D. Priée, to recover possession of a portion of a 
certain mîning claim. Verdict and judgment for plaintiffs. De- 
fendant brings error. AfBrmed. 

Heniy ;W. Hobson and Henry M. Teller, (Pattison, Ed^all & Hobson 
and WiUard TPeller, on the brief,) for plaintiff in error. 

E. S. Morrison and Samuel W. Jones, for défendants in error. 

Before CALDWELL and SAIsrBOEN, Ch-cuit Judges, and SHIEAS, 
District Judge. 

CAIiDWELL, Circuit Judge. Thls action was brought to recover 
the possession of a portion of the "Puzzle" Iode mining claim. There 
were a verdict and judgment belowfor the plaintiffs, and the défend- 
ant sued ont this writ of error. The only assignments of eri'or relied 
on are based on the charge of the court to the jury. The charge cov- 
ers flve Cldsely printed pages in the record, and deals with the law 
and f acts of the case applicable to the varying claims of the paxtieSi 
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The bill of exceptions, after reéiting the whole charge, concludes as 
follows: "To the giTing of whlch said instruction the défendant spe- 
cially objects and excepta, and prays that his exception be duly noted 
of record; said exception beiag to the whole of said instruction, and 
to each and every part thereof." The charge contains several proposi- 
tions of law, some of which are undoubtedly sound. The rule is well 
settled that, if the entire charge is excepted to in gross, and any por- 
tion of it is Sound, the exception cannot be sustained. Beaver v. Tay- 
lor, 93 U. S. 46; Lincoln v. Claflin, 7 Wall. 132; Cooper v. Schlesinger, 
111 "U. S. 148, 4 Sup. et. Eep. 360; Burton v. Ferry Go., 114 U. S. 474, 
5 Sup. et. Rep. 960; Rogers v. Marshal, 1 Wall. 647; Moulor v. In- 
surance Go., 111 U. S. 337, 4 Sup. et Rep. 466; Block v. Darling, 140 
U. S. 238, 11 Snp. Ct. Rep. 832; McClellan v. Pyeatt, 4 U. S. Àpp. 
319, 1 C. e. A. 613, 50 Fed. Rep. 686. Upon the organization of this 
court, the practice on this subject, as settled by the uniform décisions 
of the suprême court, was formulated into a rule, and adopted as a 
rule of practice of this court, in the following terms: 

"The judges of the circuit and district courts shail not allow any bill of ex- 
ceptions wliich ishaU coutain tlie, cliarge ol tlio court at large to tlie jury, in 
trials at conimon law, upon any gênerai exception to ttie wliole of such charge. 
But the party excepting shall be required to state d'stinctly the several mat- 
ters of law in such charge to which he excepts, and tliose matters of law, 
and those only, shall be tnserted in the bill of exceptions, and aUowed by tho 
court" Kule 10, 47 Fed Rep. vi., 1 C. C. A. xiv. 

This rule wais desi^ed to put an end to allowing biïls of exceptions 
like the one in this case. It matters not that the judge may be 
willing to consent to such a bill. He cannot waive the rule, so far 
as it relates to spécifie exceptions, if he desires to do so. The rule 
is not made for the judge's personal protection or beneôt, but for the 
protection of suitors and the advancement of justice. It is the duty 
of the party excepting, to call the attention of the court distinctly to 
the parts of the charge he excepts to, and this must be done before 
the cause is flnally submitted to the jury, to the end that the Court 
may hâve an opportunity to correct or explain the parts of the charge 
excepted to, if it seems proper to do so. The practice which it bas 
been intimated at the bar sometimes obtains of taking a gênerai ex- 
ception to the whole charge, with leave to specify particular ex- 
ceptions after the trial, is a plain violation of the letter and spirit of 
the rule. The party who conçoives the charge is erroneous in any 
respect, and remains silent, will not be heard to point out the error 
after the trial; and a gênerai exception to the whole charge, any part 
of which is good law, is équivalent to silence. The rule is man- 
datory. Its enforcement does not rest in the discrétion of the lower 
court. Its enforcement is essential to the proper and tatelligent 
administration of justice. It serves to correct hasty, iaaccurate, or 
misleading expressions in the charge; it aflords an opportunity for 
explanations and qualifications which might otherwise be overlooked, 
and sometimes, by removing the ground of exception, prevents further 
litigation. It is, of course, the duty of the court to allow the parties 
reasonable time and facilities for specifyiag exceptions. There is no 
occasion for haste in charging a jury. No part of the trial should bê 
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ottofllicted more dellberatély aàd carefully, and no court will refuse a 
pisffl^ timé and opportonity to ipoint out distincay hiâ exceptions to 
flë chargé before tihe case is ftllally given to the jury. He aiust be 
àffordéd Opportuûity to do thistben, because he is precluded from 
doliig it afterwards. 'ITiere being no error on the face of the record, 
ând'nflî error eaved by the bill of exceptions, the judgment of the cir- 
cnit court is afflnned. 



MEE€HAWES* NAT. BANK et al. y. OHATTANOOGA ÇONSTiRUOTION 00. 
(Circuit Obiirt,!). D. TeiUiessee, S. D. December 30, 1892.) 

1. CSn!ÇPH!,.Oqit^TS— JUHIgE|I0TIOHT-DlVKBSB CiTIZENSHIP. 

Wj^ttefa the cltlzenRÙiP; is diverse, and plaintlff is a résident of the dis- 
trict, it Is not nécéssapy that hé shaU also réside Itt the pairtlcular division 

6f Weitlétïldt wlierë the' suit Is brouglit 

3. SAMB— CbEDITÔKS? BiLIr— JUDOiliNT OF StATB COBBT. 

A ÇTeditors' t>ill may be matatalned In a fédéral court upon a judgment 
procùrçd In a dlfCerént state from that in wlilch the court slts. Stutz v. 
Hànc(ley, 41 Fed. Rep. 537, 11 Sup. Ot. Rep. 530, and 139 U. S. 417, fol- 
ioTVeSt 

3. Saw^Sbrtick of Procbss. 

In a crëditors' suit in à fédéral court, based on the judgment of a state 
court, ît ^as claimed that the latter judgment was yoid for want of serv- 
ice. It appearerl from the sherifl's retum that défendant (Oliattanooga 
"Construction Company) was not fouud lu bis county, but there was in- 
dorsed oà the process, as of the.day follcwing the retum, the following: 
"Service aoknowledged. Copy and process and ail furtber service waived. 
The Ghattanooga Construction Co. of West Va. By B. J. Eobertson, 
Pi-esideut." ïhe record also sbotved tiiat défendant company had recently 
, built a raîlroad through the county, and there was notblng to show tliat 
there was toy fàult or fallure in respect to défendant havbig been prop- 
erly brought lato court. Held, that the presumptlon was in favor of the 
action of the state court, and It must be held that défendant was prop- 
erly before it. 

4. Ckeditobs' Bill— Eqtjity JtmlBDïdrxoN. 

A credltoris' blU brought against a railroad ccnstmctlon company, among 
other thlngs pmyed an iujunctlon, and the appointment of a recelver, and 
alleged that the same pei-sons engaged in building the raUroad organlzed 
the construction company; that nearlj' aU the bonds of the railroad com- 
pany were Issued to It; that ttxe railroad company was insolvent, and In 
tlie hands bf a recelver, and a decree of foredosure had been rendered; 
that the promoters of both companles acqulred control of large quantitles 
of the.bondSj and m equlty held the same as trustées for défendant; that 
they consplred to strlp défendant of Its assets, and m pursuance thereof 
dlverted large sums of money from its treasiiry. and pledged its bonds for 
debts "for whlch It was not Uable; and that défendant was Insolvent. Held, 
tliat thèse allégations were siifflcient to suataln equity jurlsdiction, although 
the credltars had not procured Judgments as the basis of the suit. 

In E«qùity- Bill by the Merchants' National Bank and others 
against the Ghattanooga Construction Company for an injunction, the 
appointment of a receiver, and for other relief. Decree for complain 
ants. 

Calhoun, King & Spalding, J. B. Branham, Dabney & Fouche, and 
Barr & McAdoo, for plaintifls. 
Clark & Brb-wii and Watklns & Bogie, for défendant. 
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KEY, District Judge. Tàe complainants aver that tiiéy are citizens 
of this district, and that défendant is a corporation of Vf est Virginia. 
Défendant bas filed a plea aUeging that complainant Carter is a citi- 
zen of Kentucky and that complainaint Kogan i$ a citizen of the north- 
em division of this district, the court for which is held at KnoxvUle, 
and that he cannot sue in tiiis division of the district. As to Carter, 
the testimony satisfactorily establishes that he is a citizen of Ten- 
nessee, and of this division of this district. There iS no dispute as to 
the fact that Rogan résides in the northern division of the district, 
and is a citizen of that division. He is a citizen of this district, and 
the law provides: "But where jurisdiction is founded only on the 
fact that the action is befcvreen citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintifE or 
the défendant." The terms of the law are cl^r and unambiguous. 
The suit must be brought in the district, not in any particular division 
of the district. This suit is brought in the district of Eogan's citizen- 
ship, precisely as the law by its words requires. 

The bUl is flled by several parties claiming to be creditors of the 
défendant. They are creditors at large, witib.out judgments, except 
Carter & Eogan, who claim to hâve obtained judgment in a state 
court in Greorgia. Défendant has not answered the bill, but demurs 
to it The material points of the demurrer are: (1) That judgment 
must be obtained at law before complainants can maintain a bUl like 
the présent, and that none of complainants hâve such judgments; 
that Carter & Rogan's judgment is void. (2) That, if it be not void, 
it is a judgment of a state diiferent from the one in which this court 
is held, and that, before a court of equity can lay hold of the case, 
there must be a judgment in a court of this stata There was no sctv- 
ice of process upon the défendant in the state court. The copy of the 
record shows that there were two défendants in the case in the state 
court, that one of them was served with process and copy on the 22d 
of December. 1891, and that the défendant in this cause was not to be 
found in the county in which the suit was brought; but following the 
retumof the sheriff this appears: "Service acknowledged. Copy and 
process and aU further service waived. 12 — 23 — ^91. The Ohattanooga 
Construction Co. of West Va. By B. J. Eobertson, Président" The 
défendant insists that the record ought to show afarmatively that 
Eobertson was within the jurisdiction of the court, and subject to its 
process, when he made this acknowledgment, and because it does not 
so appear the judgment is void. It wiU be observed that the record 
shows that the acknowledgment is of the date of the day f oUowing the 
sherlfE's return; that the défendant had recently buUt a railroad 
through the county in which the court was held; and there is no aver- 
ment or a word of proof in that court or this that there was any fault 
or failure in respect to défendantes having been properly brought into 
court, so that the circumstances well-nigh prove the présence of Eob- 
ertson within the jurisdiction of the court at the time he acknowl- 
edged service. But, aside from this, presumptions, if indulged at ail, 
are in favor of the action and proceedings of the court, and not against 
it. If this be so, the judgment cannot be held void for want of process 
or its service. 
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As to whether this judgment, as that of a state différent from the 
one in which this court is held, is such judginent as will autliorize 
this court to assert and maintain jurisdiction of a creditors' bUl, is a 
serions question. Many state courts and some décisions in fédéral 
courts ha.ve held that jurisdiction does not foUow such judgments. I 
think, however, that th.e weight of authority is the other way. In 
the case of Stutz v. Handleyj 41 Fed. Eep. 537, Judge Jackson of this 
circuit held that the bill in tiiat case was properly flled under the au- 
thority of Hatch V. Dana, 101 U. S. 205, and that no valid objection 
couid be raised to the tùrm of the suit. This case went to the su- 
premeicourt, and is reported in 139 U. S. 417--438, 11 Sup. Ct. Eep. 
530. The bill was flled in STashville, Tenu., and was a gênerai credit- 
ors' biH: In Handley r. Stutz, 139 U. S. 419, 11 Sup. Ct. Eep. 530, it 
is stated that the biU in that case "averred that the plaintiffs were 
judgment creditors of the company, by judgments obtained in the 
courts of Kentucky." Hère we hare a case brought and decided in a 
circuit court of the United States in Tennessee in behalf of creditors 
whose claimfi rested on judgments obtained in Kentucky, — ^a creditors' 
bid, which went to the suprême court of the United States, and that 
court maintained jurisdiction of the case, and decided it on its merits. 
The oilthcKrityof the learned circuit judge and of the suprême court is 
sufficient to control me witàout searching for further or other reasons, 
I conèlnde, therèfore, that, so far as €arter & Eogan are concemed, 
they ha% ft valid judgmetitj and, founded upon that, hâve a standing 
iu this court, even thoughno exécution had issued thereon. . 

The <itherf!Oteplainants hâve no judgments. Oan tlie bill be main- 
tained Ss to thfem ? The bUl seeks the appointment of a receiver, who 
may taike-ckîurge of the aâsets of the défendant, and apply them to the 
debts.of défendant. It allèges, among'many other tiiings,, that the 
same pëiisoûs wbo werê enga;ged in building the Chafctanooga South- 
ern iUilroad froïn Chattanooga, Tenu., or rather from the line be- 
tween Tennessee and Geôrgia, near Chattanooga, through Georgia 
and Alabama, to Gadsden, in Alabama, called iuto existence the de- 
fendant to act as a contractor, and that they might hâve a légal person 
absolutely Bubjëct to their domination to whom the bonds of the raU- 
road company might be issued; that said bonds, except 45, were is- 
sued to défendant; that said railroad company is now ta the hands of 
a receiver; that a decree of foreclosure of the mortgage securing the 
bonds haa 'beai obtained, providing for the interests of the bondhold- 
ers in its salé and purchase; that the same persons were the real 
owners and controUers of the railroad company and the défendant, 
and held flduciary relations to the défendant, and hâve acquired the 
control of large quantities of said bonds, which iu equity they hold as 
trustées for the défendant; that it has been their effort to strip the de- 
fendant of its assets, and that it is left without tangible assets, and it 
is insolvent, and unable to pay its debts, unless the court interposes. 
It is aUeged that it is the purpose of the parties controUing both the 
railroad and défendant to use tbe bonds of tlie défendant in a reor- 
ganization .scheme by which the bondholders are to purchase the road ; 
that large suiixs belonging to the défendant hâve been diverted from 
the treasury of the défendant, and appropriated to varions unau- 
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thorized purposes; tîiat tke officers and stockholders of défendant 
hâve combihed and conspired to strip it oî its assets, and leave it in an 
insolvent condition. Many instances are giren in which it is alleged 
that the bonds of défendant hâve been hypothecated and pledged for 
debts for which défendant is not liable. The bUl is full of averments, 
spécifie in their charaeter, of violations of trast obligations, waste, 
and dissipation of assets, and acts of fraud, conspiracy, and confédéra- 
tion to defraud the creditors of défendant and to appropriate its 
means to the use of titie oflQcers and stockholders of the concem. 

This bUl is not answered. The demurrer admits its allégations. 
It seems to me that this bill does not f ail within any case in which it 
has been held that a judgment at law, or retum of exécution nuUa 
bona, or both, is necessary to maintain the bill. It is not an effort to 
reach équitable assets merely. It charges violation of trust; the dis- 
sipation and conceahnent of assets. It charges conspiracy, confédéra- 
tion, and fraud for the purpose of despoïling défendant of its assets, 
and leaving its creditors without redress; and ail this is done, it is al- 
leged, by its offlcers and stockholders, and thèse allégations are not 
denied. If a court of equity does not hâve original jurisdiction of 
this case, it would be diffleult to conceive one in which it has. Bills 
in equity with far fewer éléments of original jtirisdiction hâve been 
maintained. In the case of Stutz v. Handley, 41 Ped. Rep. 537, al- 
ready referred to, the court says of that suit: "Its object being to 
reach and subject a trust fund, complainants were not even required 
to hâve reduced their claitns to judgment, and exhausted their remedy 
at law, af ter the insolvency of the company;" citmg Case v. Beaure- 
gard, 101 V. S. 688-690. Judge Harlan says in MeHen v. Iron Works, 
131 U. S. 367. 9 Sup. Ct. Rep. 781: "The removal of alleged liens or in- 
cumbrances upon property, the closing up of affalrs of insolvent cor- 
porations, and the administration and distribution of trust funds, are 
subjects over which courts of equity hâve gênerai jurisdiction." This 
quotation se^ms to justify the second headnote of the case, which is 
criticised, somewhat, in the case of Atlanta & P. E. Co. v. Western Ry. 
Co., 50 Ped. Bep. 790, 1 C. C. A. 676. 

I regard the décisions of our circuit judge and the décisions of the 
suprême court as sustaining original- jurisdiction of a court of equity 
in cases which possess fewer attributes of jurisdiction than the case 
we hâve before us has. Defendant's counsel hâve shown great indus- 
try, leaming, and ability in the cases cited, arguments delivered, and 
reasons enforced, but, without entering into any analysis of the cases 
produced by them or by complainants' solicitors, it is sufScient to say 
that, in my opinion, this bUl is one of original équitable cognizance, 
and that a receiver should be appointed for the purposes and with the 
powers prayed for, who will be required to give bond with sufficient 
sureties in the penalty of $25,000. It is further ordered that an in- 
junction issue as prayed for on bond and surety therefor in the penalty 
of $10,000. 
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SOUTHBKN PJNE FIBRE CO. t.; NOETH AUGUSTA LANÙ CO. 
(Circuit' Court, D. Soutii Caroiltia. December 23, 1S92.) ' 

1. Parol EviteENCiÈ TO Vabt WBiTTBBr Contbact. 

A laBd cjompany made to a raanu&cturing oompany the fpllowing propo- 
sition, \vliic3i was acoepted: /'The Nprtji A\lgusta Land Çowpaiiy will do- 
nate to your Company 3 acres Of làiid; to be selected'by It, on Its property 
opposite to the city of Augustaiàfad'wiH'proDttp'tlybuild, or cause to be 
bullt, to the land bo donated, a aidé traekj and wHèii'iyour factory is com- 
pleted, ajid maotin^iy In successful opération, will buyjfrom you $2,500 
worth oi ypST treasuiT; stock at its par value, when your factpiy is in sue- 
cessful bpetatioh, as aiiotesald. Thè abové is conditioned upon your be- 
ginnîing ■Wôt'k &t oneé." Hdd, tHat the completion of the factory was 
not a > conditton precedeàt to the buHdlng of the slde track, and that 
parftl ei^dence to that eïEeot should n»t be admitted. 

a. Spboifio FaiBFOBMANCB— Bbqttisitbs op thb Contbact. 

Th^ lanjl (Company conveyed the land, and subseauently acquired a right 
of way ïor iÉhe side track. The fâçtorj; was built, but its machinery 
proved'liiëfllciènt, and Vas run from tline to time metely to dlscover de- 
fects aH4';iMake neeessary'improvements. Eeld, that specifio performance 
of the otStttrfict to bulld the slde track should nevertheless be enforced. 

8. CONTKAOTStf-MATTBES ExOUpiNG PaBFOBMANCE— DAMAGBS. 

Damages fpr delay.iii building thé side track should notbe awarded for 
the perio^ whén the land oompany dld not own the right of way, It having 
used every effort tô aequire it. 

In Equity. Bill by the Southern Pine Fibre CJomptmy against the 
North Augusta Land Company for the specifiol performance' of a 
contract A demnrrer to the bill was ovemiled. 50 Fed. Bep< 26. 
The caise is now on final hearijig. Depree for complainant. 

Fleming & Alexander, for complainant. 
: Jackson &; Çllive, for dè'feiidant, 

SIMONTGiN, District Jûdga This case has already been heard on 
demnrrer tO the hill. 50 Fed. Eep. 26. The demnrrer was overruled, 
and, the answer having been âled, the cause cornes up on f ull hear- 
ing. The complainant BOHght a location for a factory, and for that 
purpose its président visiteâ several of the southem atatesi FinaUy 
he met, in Atlanta» ^ Mr. Patrick Oalhoun, président of the North 
Augusta Itand Company. - This company was the owner of a body 
of land opposite the city of Augusta, which they wlshed to de- 
velop. At the instance of Mr. Calhoun, the président of the com- 
plainant visited the tract of the land company, found it in many 
respects suitable for his purposes, and opened negotiations for a 
site. Thé only objection to it was its distance, from a railroad. 
After coiTespondence and interviews in which the vlews of each 
party were made known, a proposai was f omlulated by the land 
company in ithe shapeof the foUowlngletter: 

"New Tork, June 20th, 1891. 
"J. B. N. Berry, Bsqr., Presdt. Southern Fibre Co.— Dear Sir: The North 
Augusta Ijand Company -will donate to your company 3 acres of land, to be 
selected by It, on its property opposite the city of Augusta, and will promptly 
buUd, or cause to be bviilt, to the land so donated, a slde track; and when 
your factory is completed, and machinsi-y in successful opération, will buy 
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from you ($2,500) twenty flve hundred dollars' worth of your treasury stock 
at Its par value, when your faetory Is In successful opération, as aforesaid. 
"Tours, triily. Pat Callioun, Presdt 

"The above is c(Siaditioned upon your beginnlng work at once. P. O." 

This proposai was accepted. Oontracts for building the faetory 
were given out. Its constniction began at the end of June oil the 
ârst part of July. It was flnished, and machinery ail put in, some 
time in November or December of that year, The machinery did 
not prove to be efScienti and it was run from tùne to time in order to 
discover defects, and to make such improvementa as show^ed them- 
selves necessary. It is not yet in complète condition. The prési- 
dent of the company is confident that success will attend his efforts. 
His difficuUy is not ia the patents for his processes, but in adapting 
the machinery to them. It is manifest that the complainant Com- 
pany in good faith is using every effort to put the enterprise in suc- 
cessful opération. The $2,500 of treasury stock bas never been 
tendered by complainant to défendant. On the other hand, the 
land Company donated the three aères selected by the fibre company, 
and has executed to the latter company a conveyance ih fee 
simple without any condition, qualification, or defeasance whatso- 
ever, accompanied by a warranty of title against itself and its suc- 
cessors "and against every person whomsoever." The lot selected 
lies between two lines of railroad. The right of way over the lands 
between the site of the faetory and a raUroad was not controlled by 
the défendant company, in whom the right of eminent domain did not 
exist at the date of the contract or of the flling of the bUl, or at the 
filing of the answer. It has, hôwever, purchaied and now is in pos- 
session of the right of way. 

The bill prays spécifie performance of the uncompleted part of the 
contract,^ — ^building the side track, — ^and damages for the failure thus 
far to complète it. The position taken in the answer is this: The 
défendant was induced to enter into this contract by représenta- 
tions of the plaintifE that it owned patents and machinery for the 
manufacture of a valuable article of commerce, and that it would put 
thèse in active and successful opération on such land as défendant 
would donate to it; that relying on this, and wholly induced by this, 
défendant signed the contracta the condition précèdent being that 
it was not to be bound by any of its tenus untU the défendant had 
erected, established, and put in successful opération its faetory 
thereon. The only évidence before the court of the contract be- 
tween the parties is the letter of Mr. Calhoun, above quoted, and the 
fact that it was accepted by the complainant, and that the con- 
dition in the postscript was performed. The réduction iuto writing 
of the proposition of plaintiff excludes ail évidence of antécédent 
conversations and understandings, except, perhaps, to explain some 
latent ambig-uity, if any existed. We look, therefore, to this written 
instrument as containing the intent of the parties. It contains three 
propositions on the part of the land company: (1) ïo donate to the 
fibre company three acres of land, to be selected by the fibre com- 
pany, on the property of the land company opposite the city of Au- 
gusta; (2) to promptly buUd, or cause to be built, to the land so 
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doilatéd, a Sîdfe tràck; (3) and whefl tlie factory iâ cbmpleted, and 
macaljiïery in siiccessful opération, to bu^ froin the fllbre çOmpany 
|2,S0O wortK bf its tre^isury: stock at par, payable in caisli wlien the 
factory is in successful opération. So far tliere is no quaJificatioa 
or condition aamexed to tb© flrst two propositions. Tk© postscript 
adds the condition, "The aboya is conditioned upon yonr beginning 
work at once,"^-beginning, i not completing and puttinig into suc- 
cessful opearatioa. This is thé contract. When it was made, the 
condition ItFas Bxpressed. Its expression excludes the idea of another 
conditioni Indeed it isclear that both parties entertained the 
dame idea thaitthere was to be put upon the land a factory^ and tliat 
the f actoryi was to be put in opération successfully. The contract 
was tàtended to contribute to that end. To reach this end the 
land for 4 &ite must fiisfc be selected and obtained. The factory 
must be erected. Facility of reaching market must be afforded it. 
Then the adyenture would be eqtdpped for successful experiment. 
We see that the land was donated, and after a short delay, caused 
in no way by any reluctance or hésitation or doubt on the part of 
the land company, but by the eugrossing business engagements of 
the président^ the deed of coùveyance was executed in the most 
solemn form, without qualification, condition, or defeaaance and with 
warranty. The side track was not built; but the delay was ex- 
plained by the président of the land company, and its early construc- 
tion promisedfor a day anterior to the completion of titie factory, 
long bef ore it could be âscertained whether it could or could not be 
put in successful opération. Surely the successful opération of the 
factoiy could not hâve been intended to be a condition précèdent to 
the performance by the land company of the fli'st two propositions 
in Mr. Calhoun's letter. The real meaning of this contract and the 
postscript condition is this: "If you begin the work at once, the 
land company will donate you such three acres of land as you sélect, 
and wai promptly buUd, or cause to be built, to the land so donated, 
a side track." "Promptly;" that is, at an early day thereafter; 
that is to say, "after your sélection and our donation of the land." 
^'And when the factory is completed and machùiery in successful 
opération." "And when" indicates an event to liappen in the future; 
that is, after the occurrences provlded for ta the preceding sen- 
tences. "And [that is to say, in addition to the above] when your 
factory," etc., — a condition not heretofore expressed and conflned 
by its location and language to the proposition in which it is con- 
tained, "We will buy $2,500 worth of stock at par." The complainant 
is entitled to a decree for spécifie performance of this part of the 
contract)— the building of the side track. This conclusion has been 
reached in the absence of ail évidence of fraud or of mala fldés upon 
the part of the complainant; and it is without préjudice to any 
right which the défendant may hâve in case the complainant fail to 
put in opération a factory on the land conveyed to it, or should cease 
to use the land for the piurposes of a factory. 'So opinion is expressed 
on thèse points. 

The bill prays damages for the nonperformance of this part of the 
«ontract. It puts damages for the failure to construct the side track 
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while the faetory was in process of érection, and anotlier set of 
damages since its completion. Ttière is no évidence whatever tliat 
any damages were caused by the absence of tlie side track during the 
érection of the building. There is an item of transportation of the 
boiler, and with this are items for transportation of coal and of 278 
tons of fibre. There is, of course, no évidence of damage to the busi- 
ness of the faetory since its completion, for it is not yet completed, 
and bas done no business. Considering the whole case, there is no 
ground for granting damages in this court. The delay in construct- 
ing the side track was not cause-d by any willful act on the part of 
the défendant, but from its inability to do so. It did not own the 
right of way, and had no means of condemning it or compelling its 
sale. During the whole time it was eamestly endeavoring to get it, 
and flnally, after much 'effort, has succeeded. Without this success- 
ful effort a decree for spécifie performance would scarcely hâve been 
made. The case came on to be heard on bill, answer, and testimony 
taken in open court. Hearing the same, and on due considération 
thereof, it is ordered, adjudged, and decreed that the défendant, the 
North Augusta Land Company, do, within 40 days from the date of 
this decree, speciflcally perfonn its contraet with the complainant 
of biiilding a side tra«k to the land donated and conveyed by défend- 
ant to plaintifif on the property of plaintiff opposite the city of Au- 
gusta, by beginning the construction thereof, and by completing the 
same within a reasonable time thereafter; the complainant to hâve 
leiive at the foot of tliis decree to apply for any order which may 
become necessary. Further, let défendant pay the costs of thèse 
proceedings. 



KICO-ASPEN CONSOLIDATED ]SnN. 00. et al. v. ENTERPRISE MIN. 00. 

(Circuit Court, D. Colorado. December 22, 1892.) 

Nos. 2,827, 2,829, 2,8.38. 

1. Minés akd Mining — Tunnel Locations— Local Régulations. 

The location of a niimng tunnel under Kcv. St. § 2323, does not entitle 
the locator to the full length of a sui'face locatlou (1,500 feet) on any vein 
or Iode discovered on the Une of the tunnel, but leaves the length of such 
location to be determinedby the local laws or régulations; and In Colorado 
such. length is fixed by Act 1861, § 5, (Ist Sess. 166,) at 250 feet each way 
from the tunnel. Tunnel Co. v. Pell, 4 Colo. 507, distinguished. 

2. Same — Mabking on Subfacb — Date of Tunnel Locations. 

A miner who diseovers a Iode or vein whilé driving a tunnel, uuder the 
provisions of Bev. St. § 232.3, must mark the boundarles of his clalm on 
the surface, and file hls certificate of location, but the discoyery in the tim- 
nel sufficte for the usual work, such as a shaft, adit, or other openlng; and 
the date of such location on the surface will be carried back to the date 
of locatlng the tunnel, and will thus shut out iutermediate surface loca- 
tions by others. 

In Equity. Bills by the Rico- Aspen Consolidated Mining Company 
and others against the Enterprise Mining Company. Injunctions 
pendente lite granted, and final decree for complainants in respect te 
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ùDB of the clajms in controversy. The relative position of the severaJ 
claiilis on the surface is shoM'n in the following diagram: 




Charles J. Ilughes, CJharles 8. Thomas, E. S. Morrison, and John 
Kinkaid, for complainants. 

E. 0. Wolcotti J. F. VaUe, G. H. Toll, H. M. Teller, and Adair Wil- 
son, for défendant 

HALLETT, District Judge. Complainants assert title to the 
ground in eonti*OTersy undêr three locations, — one called "Vestal," 
made in 1879; ànother, called "Contention," made January 1, 1888; 
and the third, called "Compromise," made Noyember 18, 1889. 

Thèse looafïions are in the gênerai course east and west, and nearly 
coincident with the line of the Group tuimel, which is owned by re- 
fipondents. One of complainants' locations, — ^the Contention claim, 
— in its western end, cornes upôn the eastem extension of the tunnel; 
and the Compromise and Vestal, also owned by complainants, are 
adjacent on the south and parallel with it. 

Jumbo n. is respondents' location, traversing the west ends of 
complainants' locations, embracing some part of each. It extends 
across the Une of the Group tunnelj 54 feet being northeast from that 
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line, aiiil l,4i'6 feèt soutliwest from that line. Eespondents assert 
that. they discQvered tie Iode on which this location was made in the 
Qroup tunnel, and at thé, date of the location, June 15, 1892. Àfter 
discorery they weiit on thé surface, and set their discovéry stake im- 
mediately over the Group tunnel, and marked ont the Jumbo II., 
and recorded a certiâcate of location. 

Assuming ail the locations to be well made, if the date ôf its dis- 
côveiy be given to Jumbo n., the others are \ety much earlier, and 
they must prevail, upon the familiar rule that the first in time shall 
be flrst in right. But respondents aver that Jumbo IL, having been 
discovered in the Group tunnel, shall bave the date of the location 
of that tunnel, under section 2323 of the Revised Statutes; and the 
Group tunnel was located July 25, 1887, and thus.became senior to 
the Compromise and Contention clalms, which cover the territory 
contiguous to the line of the tunnel. The Vestal location is older in 
date, and further removed from the tunnel, and it will not be neces- 
eary to refer to it again. 

There is a great conflict of testimony as to the form and position 
of the ore body on which Jumbo II. was located, and whether it is a 
vein or Iode which may be located in the time and mannear adopted 
by respondents. Under our practice, such conllicts are to be do- 
cided by a jury, and we are not at présent concerned to ascertain the 
fact. We can only inquire as to the meaning of section 2323 of the 
Kevised Statutes in respect of the pre-emption of Iodes and veins 
lying in the course of a tunnel, by locating the tunnel and prosecut- 
ing work on it in the manner prescribed; and certainly the Janguage 
of the act, both aflarmative and négative, seems to give to the locator 
some such right. 

It is first declared that "the owners of such tunnel shall hâve the 
right of possession of ail veins or Iodes within 3,000 feet from the 
face of such tuimel on the line thereof not previously known to ex- 
ist;" and this is foUowed by the provision that "locations on the line 
of such tunnel of veins or Iodes not appearing on the surface, made 
by other parties after the commencement of the tunnel, and whUe 
the same is being prosecuted with reasonable diligence, shall be in- 
valid." Olearly enough this is a grant of Iodes and veins on the liae 
of the tunnel, and the only diflculty is in ascertaining the extent of 
the grant. The suprême court of this state interprets the act as giv- 
ing only so much of such veins and Iodes as may be in the tunnel 
itself. Tunnel Co. v. Pell, 4 Colo. 507. But this seems to reduce tlie 
grant to a poiut of insignificance which deprives the act of ail force 
and meaning. Certainly no one would be at the trouble and ex- 
pense of drivlng a tunnel through a mountain for such small segments 
of Iodes and veins as may be in the bore of the tunnel. On the ocher 
hand, respondents contend that the grant is of the length of a siu-- 
face location in any direction from the line of the tunnel, and, as 
stated above, ahnost the entire length of Jumbo IL is in a south- 
westerly direction from that line. Under this construction the loca- 
tion of a tunnel, foUowed by some lazy and perfunctory work twice 
in the year, will hâve the effect to withdraw from the public domain w, 
tract 3,000 feet square, or something more than a half section of land; 
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and this in the face of the earlier déclaration of the statute that "no 
location of a mining claim sliajl bé made until the discovery of the 
vein or Iode within the limits of the claim located." This view is so 
far inconsistent with the général poUcy of the law, which forbids 
the granting of large areas of yéiluable minerai lands to one person 
or Company, that it seenïs impossible to aocept it 

If we look into aU the acts Ojf cdngress r elating to mines of precions 
metals, we shall flnd that it hàs not been the practice or policy to de- 
fihe absolutely the length or, îçridth of mining claims. The act of 
1805, which is the first on the subject, déclares somewhat ambigii- 
ou^y for "the law of possession," meaning the local raies and cus- 
toihs of mina*s. It has nothing as to the length or width of claims. 
1$ St 441. The act of 1866 (section 4) provides "that no location 
hereafter made shall excéèd 200 feet in length along the vein for 
eàch locator, • ♦ ♦ together with a reasonable quantity of sut- 
face for the Cônvenient wbrking of the same as fixed by local niles." 
14 St. 252. The act of 1872, which is continued in Eevised Statutes, 
provides as foUows: 

"A mining daim located aftôr the passage of this act, whether located by 
on,e or more perspns, may egual, but shail not exceed, 1,500 feet in length 
along the veiii or Iode. * * * No claim shall extend more than 300 feet on 
eàch sidé of the mlddle of the vein at the surface, uor shall any claim be Um- 
Ited by any mining iregulatlda to less than 25 feet on eacb sidé of the middla 
of the i veto at the surface, except where adverse rigbts existing at the pas- 
sage of this act shaU render siich. limitation nece^sary." 17 St 91. 

It "wîil be observed that only the" maximum length and width of 
clàims is given in any of thèse acte, and the exact dimensions are 
leffe to the rules and régulations of miners, or to the local législation 
otf the States. Tlds accords with the gênerai policy pf con^-ess, whick 
iàs not been to provide a complète code of laws for takiig, holding, 
aiid îicquiring title to mining, claims, but to recognize and establish 
thé usages and'customs of ininers in mining districts, and the laws 
of the several stàtes relating to such matters. Jackson v. ]^oby, 109 
tr. S/440, 3 Sup. et. Eep. 301; Jennison v. Kirk, 98 U. S. 457. Look- 
ing to the général policy pf lile government in dealing with its min- 
éral lands, it seems highly improbable that congress intended to fix 
the length of a location made upon a discovery in a tunnel, and we 
are strongly persuaded to say that in this instance, as in others, 
■flïe inatter is subject to local régulation. In this view, the words 
of section 2323, "to the same extent as if diseovered from the sur- 
face," mean only that the location shall be as good as upon a discov- 
ery from the surface. Unquestionably, in the case of a location 
from a discovery in a tunnel, it is as necessary to mark the boimdaries 
on the surface and file a certiflcate for record as in any other case, 
because there is no other method of acquù-ing title to a mining claim; 
but, in such case, the locator is not required to siuk a shaft from 
the surface tb the depths below in which the Iode may be îound. 
The discovery in the tunnel sufBces for the usual work on the sur- 
face, such as a shaft, adit, or other opening to the Iode; but ail 
other things must be done as in the case of an ordinary location on 
the sul-face. 
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In this view of the meaning and effect of section 2323 of the fédéral 
statutes, it is indeed tnie that, without local régulation as to the 
length of a claim founded on a discovery in a tunnd, nothing would 
pass but the line of the tunnel itself. And in the Corning Tunnel 
Company's Case the statute of the state on that subject was not re- 
ferred to. Indeed, it would seem from the court's statement of the 
case that the law qt the state was not at ail considered, for it is said 
that appellant's "claim is based entirely upon the right of tunnel own- 
ers under section i of the act of congress." If the act of 1861 had 
been presented to the suprême court of the state, there is every rea- 
son to believe that it would hâve been recognized as a sound aud 
effective supplément to the act of congress, on which alone the opin- 
ion of the court proceeds. The act of 1861 (section 5) provides that 
a tunnel locator shall hâve 250 feet each way from tlie tunnel on 
aU Iodes discx)vered in the tunnel. Ist Sess. 166. It has survived 
through ail revisions of the statutes to this tune. No reason is per- 
ceived for declaring it obsolète. On the coutrary, it appears to be of 
the highest obligation, as one of those laws relating to mines which 
has endured the scrutiny of many successive législative assemblies 
of the state, and has repeatedly received the sanction of congress. 
A similar act of the state of Montana (Comp. St. Mont 1887, § 1488) 
was recognized and enforced by the suprême court in Mining Co. v. 
Brown, 11 Mont. 370, 28 Pac. Eep. 732. If, then, we give effect to 
Jumbo n. as a discovery in the Group tunnel, under section 2323 
Eev. St., in connection with the act of the state of 1861, we are' able 
to give it the date July 25, 1887, when the tunnel was located, and 
the length 250 feet southwesterly from the tunnel. So unda-stoodi 
it traverses the end of complainants' Contention claim, and a small 
part of the Compromise claim. 

As bef ore stated, there are questions of fact touching the form and 
extension of the ore body, and the validity of the several locations, 
which must be referred to a jury. In the cases based on thèse titles 
the usual orders for injunctions pending the controversy wUl be en- 
tered. In the vieW now adopted, Jumbo II, does not extend into the 
Vestal territory, and we can enter a final decree for complainants in 
the case, based on that title, without a trial at law. 



BELLOWS et al. v. SOWLES et al. 
(Circuit Court, D. Vermont. December 13, 18f»2.) 

1. EXECUTOKS— RiGHTS OP LBOATEBS TO POLLOW ASSBTS. 

In Vermont, af ter a decree by tJio proper probate court diarglng an ex- 
ecutor witii ass(;ts suffiilent to pay aU tlie legacies, the riglits of the leg- 
atees vest entirely upon the decree, and they cannot follow the assets into 
the hands of third persons, who acquired them from the executor after 
the decree was rendered. 
3. Same. 

• After the entry of such a decree in a case where the wlU provides that no 
bonds shall be required of the executor, the legatees are remitted entirely 
to the Personal responslbUlty of the executor; and, if they faJl to assert 
their rlghts agamst him until he becomes insolvent, they stand in no better 
position than otEer creditors. 
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8. SAUBTnBQfmi'r'- . '"v/'i- ■ ^..l.^ >,,■ ... 

Bvenif )liieT^gatèes(|iad,a|rigbt to Jursûç studti âfsets ordlnarily, It would 
be Wèquit^tilfe'jto allo-w m.emi to do sbaftèr fi llelay of nine years In pro- 
ceédliig âgttlnàt thé éxélSitiJr, durliig T*Wch 4;lnle the rtght of action 
against hlm lias becomé, bérred by limitation. 

In Equity. Bill brotighil in the state chancery court by Frederick 
liéllows and Cliarles B. Tfe^ks against Edward A. Sowlès, Margaret 
B^Sowles, Susan B/Sowies,'eind, Ohester W. Witters ^M receiver of 
the Ëirst îsatiônal Bank of St. Àlbans. The last-named défendant 
remoVed the cause to tliis court, ' Decree dlsmiséing the bill as to 
hiirt, and remanding thé ca,ùse to tlie stéie court as to the other de- 
fendà'iit^." '' '/' 

Daniel Eoberts, for orators. 

Edward A. Sowles, pro se. ' 

ChesterW. "Witters, pro se. 

WHEELER, District Judge. This suit was brought in the court 
of chancery of the state against the défendant Edward A. Sowles, 
exécuter of two wiUs, to recover pecuniary legacies to the orators in 
each, because of assets of the testators acquired by the other de- 
fraidants bf the executor after a decree on the 30th of March, 1881, 
in the probate court having jurisdiction, charging htm with assets 
sufflcient to pay ail thé legacies, and decreeing payment of them 
to the legatees, including thèse orators. The défendant Witters, as 
receiver of the First National Banlc of St. Albans, removed the cause 
as to him into this court. It has proceeded hère somewhat as if the 
whole ça«e was in this court. 

In gênerai, the Personal assets of the testator belong to the execu- 
tor, and may be disposed of by him so as to pass a good title. Eedf . 
Wills, pt. 2, c. 8, §§2, 32. In Vermont, real estate necessary to pay 
debts and legacies is holden by the executor, and cannot be recovered 
by others. E. L. Vt. §§ 2182, 2133, 2137. The oratore hâve no rights 
to anything but their legacies, as decreed to them by the probate court. 
No one but the executor or an administrator of assets not administered 
upon can recover assets for distribution among the legatees. In 
Abell V. Howe, 43 Vt. é03, much. relied upon in behalf of thèse legatees, 
the bill was brought by an administrator de bonis non, and not by the 
devisee. Thus the orators do not appear to stand upon any right by 
which to maintain this bill. 

Besides this, the assets of thèse estâtes, so far as thèse legatees 
are concemed; hâve been administered upon. The executor has been 
charged with them to a sufflcient amount, and been decreed by the 
probate court to pay the legacies. When that was done, the orators 
became entitled to decrees in equity against the executor to eompel 
payment of tke legacies. Bellows v. Sowles, 57 Vt. 411. Actions of 
debt against the executor on tbe decree also accrued to them at the 
same time. Weeks v. Sowles, 58 Vt. 696, 6 Atl. Eep. 603. Thèse 
actions of debt, so far as appears hère, would seem to hâve bêen 
barred after eight years from tbe time when they accrued; that is, 
by March 31, 1889. E. L. Vt. § 956. The executor was primarily 
lk,ble for the assets in the probate court. The défendant Witters, 
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as receiver, can be, and is claimed to be, chargeable bnly under tlhe 
exécuter, and what would discharge the exécuter would discharge 
him. Spencer v. Dearth, 43 Vt. 98. This bill was net brougM till 
March. 27, 1890. This défendant has not set up the statute of lûnita- 
tions, and perhaps could not, as a bar, in favor of the exécuter, but 
has answered that the assets sought to be reached were acquired by 
the exécuter and residuary legatee as of their own property, after the 
decree of distribution. To cliarge him with thèse assets, after such 
long delay about pursuing the exécuter beyond tàe , statute period, 
would be highly inéquitable. 

Besides, further, charging the exécuter with thèse assets in the 
probate court as a foundation for decreeing payment of the legacies 
made them his own as to the legatees; and their rights to their lega- 
cies thereafter rested upon the decree. Sowles v. Witters, 39 Fed. 
Eep. 403. The wîUs provided that the défendant Edward A. Sowles 
should be executor without surety. But for this, tte laws of the 
State would hâve required bonds with sufiScient surety for the se- 
curity of the legatees, as well as ail others interested. The legatees 
had no right to any legacy except as should be provided for in the 
wills, and the testators could provide for them upon such security for 
payment as they should see fit to requke. lliey required none but 
the Personal security of the executor; and, when he was decreed to 
pay the legacies, his personal responsibility for the performance of 
the decreô was ail the security that the testators intended the lega- 
tees should hâve. The legatees allège that he became insolvent in 
1882. If so, by waiting while he was solvent tiU he became in- 
solvent, they put themselves in the same situation with others who 
trusted to his continuing to be solvent. In no view do the orators ap- 
pear to be entitled to any decree against the défendant Witters as 
receiver. 

As one of the oratora and ail the défendants are citizens of this 
state, this court has no jurisdiction of the rest of the case. As this 
want of jurisdiction appears now, the rest of the case must, by sec- 
tion 5 of the act of 1875, be remanded to the state court. Let a de- 
cree be entered dismissing the bUl of complaint as to the défendant 
Witters, with costs ; and let the residue of the case be remanded to 
the court of chancery for the county of Franklin, without costs. 



DANIELS et al. v. STKAW. 

(Circuit Court, D. New Hampshire. October 10. 1802.) 

Speciptc Performance — Lbase— Renewal. 

A lease contalning covenants against underlettlng or occupancy by per- 
sons other than the lessee, with a provision for renewal at the lessee's 
option, was executed to an agent, who took it In trust for his principal, the 
owner of the business to be conducted on the premises. The lessor sup- 
posed that the agent took for his own benefit, and as owner of the busi- 
ness, but the latter made no représentations on this point, and intended 
no fraud or concealment, and at the time of the exécution the actual own- 
ershlp was not a material considération. The lessor had no personal objec- 
tion to the tnie owner, but, induced by an ofCer of hlgher rent, refused to 
renew the lease. Hdd, that spécifie performance of the renewal clause 
should be enforced. 
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in Equity. Bill by Ir^nMin B. Daniels and Sarah J. Bliss, dpifl,;? 
hisiflesa; under the name of the Manchester One Priçe ClotUing 
^orÇji,!««ainst Hannal^) iS. Straw, tp enforce specitc performance of 
the r^ieaval clause in a lease. Decree for complainante. 



Biiigîiàni & Mitchèll, foi' plaintiff. 
BteîtâUi:,- Brown & Warren, for défendant 



iAtliBRlClI, District Jîùdge. This is a proceeding in equity to 
ebthpèl spéclnc perfomliaûce. July 18, 1881, che plaintiff Daniels was 
the agent of the Manchester One Price Clotliilig Store, dôing busi- 
ûeiss ht StahChester. ïhé other plaintiff, Sarah J. Bliss, was the sole 
oWtiër jpf ' the business. Aaid t)ie défendant executed a lease of cer- 
tain ^éiùiiaes in Manchester to Daniels, reciting therein that the 
prçmilés leased were thé feàiue then occupied by the Manchester One 
Priée Glothing Store. ïhé lease was under seal, signed by Hannah 
F. Sttaw and îfranklin' B. Daniels, and contained the usual cove- 
nahts against uïiderlettirig and occupancy by persons other than the 
lèsseej was for thetei-mof 5 years, and at a rental of $2,500 a year, 
with the rièht of renewal for a further term of 5 years if the lessee 
should so elect. At the time of its exécution, Sarah J. Bliss was the 
sole dMfrmT of the business, and Daniels, her agent, knowing this, 
took theléase in liis own hame for her benefit, and for the benefit of 
the business, a^d held it in trust for the owner, and for the business. 
The lessôr kiiew that it was taken for such a business, and that the 
premises wér© to be océupied by the Manchester One Price Clothing 
Store. Daniels did hot disclose thé ownership of the business, and 
the lessori did not inquire. Daniels assumed that the lessor knew, 
and did uot intend to conceal any niaterial or other fact. The lessor 
assumed, without incluiry, that Daniels owned the business, and waa 
carrying it on under the name and style of the Manchester One Price 
Clothing Store. The prelmises were occupied during the term of the 
lease fbr the purposes of the "One Price Clothing" business, and until 
the followiag December, without a renewal; the occupants paying 
the rent by checks, sometimes signed by Daniels, as superintendent, 
and soihétimes by GurtîSjias gênerai manager. 

December Ij 1886, Daniels, acting as agent for the owner of the 
business;' caUed for (a réïïewal and for another five-years option, and 
a new lease was executed, with a like option for another five years; 
and the premises were occupied dm"ing the second term in the man- 
ner described, the occupants paying the rent by checks signed some- 
times by Daniels, as superintendent, and sometimes by Curtis, as 
gênerai manager; and at the expiration of the term Daniels, acting 
as agent of the owner, asked for a renewal under the option provi- 
sion, à,nd the défendant refused to comply, on the ground that she 
was reliéved by the fact that Daniels did not disclose his principal, 
and that ^he had, therefore, no contract with the owner, Bliss, and 
upon the further ground that the right was forfeited by permitting 
occupancy by other persons. 

I flnd as f aet^ tha;t ail the parties are responsible, and the owner 
of the business is not personally objectionable to the lessor; that 
Daniels intended no fraùd or concealment; that the défendant knew 
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the premises were to be occupied by the Manchester One Price 
Clothing Store, and tliat at the time of the exécution of thé 
flrst lease, and at the time of the. renewal in December, 1886; 
the actual ownership of the business, and the defendant's supposition 
upon the subject, was not a controlling or material considération; 
that during the summer or fall of 1891 the défendant was oflfered à 
rental exceedrog the sum named in the lease by something like 
$1,000 a year, and the refusai to comply with the option provision 
résulta from this ofifer, rather than the dàcovery of ownership. 

Upon the facts, I rule that neither the failure to state the owner- 
ship, under the circumstances, nor the character of the occupancy, 
worka a forfeiture of the option provision; and I think the défendant 
should exécute a lease according to the terms of the agreement, and 
it is so ordered. It may be considered at the defendant's option to 
exécute the lease to Daniels, as agent, or to the Manchester One 
Price Clothing Store, or to Sarah J. Bliss. 



JARECKI MANtW'G OO., Limited, v. CITÏ OF TOLEDO, (three cases.) 

(Circuit Court. N. D. Ohio, W. D. Januarj- 3, 1893.) 

No. 1,076. 

Municipal Cckporatioïts — Constitution al Law— Rétrospective Laws. 

Wliere a city incurs llabUlties for materials fumislied for ttie completlon 
of a natural gas plant, after exhausting the proceeds of bonds issued under 
an enabling ;ict, a supplementary statute (Act Ohio, Aprll 7, 1892) ralidat- 
ing and providing for the enforcement of such obUgations is not tinconstitu- 
tional, as imposing upon the city burdens wlthout consent or considération, 
or as confermg new corporate powers upon the city. Read v. City of 
Plattsmouth, 2 Sup. Ct. Rep. 208, 107 V. S. 508, and New Orléans v. Clark, 
95 U. S. eu, applied. 

At Law. Actions by the Jarecki Manufacturing Company, Lim- 
ited, against the city of Toledo, Ohio, to recover for materials fur- 
nished and used in the completion of a natm-al gas plant. Heard on 
demurrer to the amended reply. Ovemiled. 

King & Tracey and E. W. ToUerton, for plainttffs. 
W. H. A. Eead, for défendant. 

EIOKS, District Judge. This suit, and two others of similar 
character, were instituted against the city of Toledo to recover for the 
value of certain material fumished the trustées of the natural gas 
Works of the city, and used in completing their lines, in order to fumish 
natural gas to the citizens of that city. 

The plainttflEs, in their pétitions, aver that the materials and sup- 
plies were f urnished at priées agreed upon, and were used for the pur- 
poses stated; that the city received said materials and supplies; 
has used the same in the construction of said natural gas plant ; 
is stm using the same; has not paid the plaintiffs any part of the sums 
due, but that the same are just liabilities against said city. The an- 
swer sets forth, substantially, the défense that under the original 
enabling act the city of Toledo was authorizéd to issue not to exceed 
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1750,000 Df bonds, and ttom the proceéds thereof to construct a 
natural ga,s plant for the use of the inhabitants ofeaidcity; that ail 
of said fiwds hâve been exhausted; and that the i&debtedness set 
forth in the pétitions of the several plaintiffs was created without 
complying with the ordinances of the city and the laws of the state of 
Ohio in the severaJ respects named in the answer, and was therefore 
not binding on the (âty. To this answer the plaintiffs reply, admit- 
ting tiiat the législature passed the original enabling act January 22, 
1889, and denying eaoh and every other allégation in the amended an- 
swer oontained, except those herein specLflcally admitted. 

The second paragraph: of the reply sets forth the fact that on the 
Ttà of April, 1892, the législature of the state of Ohio duly passed an 
aet entiitled "An act to supplément section 2491 of the Eevised Stat- 
utes OfOhio, as hefetofore supplemented, by adding section 2491c 
and section 2491d," and'then sets out section 2491d in fuU, which au- 
thorizes — 

"Any City of the third grade, of the flrst class, whlch, by Its board of natural 
gas trustées, has constructed or caused to be constracted a natural gas plant, 
or any portion thereof, and has accepted and approved the labor pei"formed 
and the materlal famMhed in such construction at a price or priées agreed 
upon between suçh board and the person pr persons fumlshing such labor and 
materlals, ahd tïiè claim tor clalms therefor hâve never been paid, nor any 
funds provided for the payment thereof, and such city still remains in the use 
and enjoyment of the materlal and labor so fumished, the priées so agreed to be 
paid BhaJl be deemed and held to be binding and conclusive as to ail of said 
contraotiug parties, although such city, or board contracting in behalf thereof, 
exceeded the power and authority heretofore granted to such city or board, 
and may oot hâve complied with the laws then in force." 

The plaintiffs further aUege that ail materials mentionéd in their 
sévetal pétitions were se furnished by them to the défendant long 
prier to the passage of the act aforesaid, and said défendant, ever 
since the same was furnished, has been and still remains in the use 
and enjoyinent of the materials so fumished; that said claims hâve 
never beéû pàid, nor any funds provided for the payment thereof. 

The principal contention now to be considered is the claim of the 
défendant that this enabling act of the 7th of April, 1892, is uncon- 
stitutional, because it is a spécial act of the législature, attempting 
to confer upon the city of Toledo corporate power contrary to the 
constitution of the state. There is no dispute but that the original 
enabling act, authorizing the city to construct and oper^ite a natural 
gas plant, was valid and constitutional. There is no dispute but that 
the city, through its gas trustées, in pursuance of the powers con- 
ferred by said act, prpceeded to buy territory, sink gas wells, con- 
struct high and low pressure pipe lines, for the purpose of furnishing 
natural gas to the citi^ens of Toledo, and that they executed their 
trust, so far as the funds available under the original act permitted 
them to do. There is no dispute but that, acting under this power, 
they crea.ted additional liabilities, which were deemed by them nec- 
essary for the completion of their work, and in order to furnish the 
city tiie beneflts of the natural gas contemplated by the original act. 
There is no dispute but that the dty has received and used the sup- 
plies sued for in thèse three différent suits, and no dispute but that 
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tbe city îs justly indebted to tlie plaintiffs in some ainôunt, — whetlier 
to the full sum claimed or not it is not necessary to consider, for the 
purpose of disposing of tMs demnrrer. 

ïhe question now preseûted is, broadly stated, whether the city 
can be permitted to avoid thé payment of thèse just debts because 
the législature had no constitutional power to validate them, as it 
attorajjted to do by tlie aet referred to. It is contended on behalf 
of the city that the législature has no poWer to make légal and valid 
debts which were incurred when the city had no constitutional power 
to create such indebtedness, The proposition, as stated, is not the 
real one under considération. It is better expressed by Mr. Justice 
Matthews, in his usual lucid and forcible style, in his opinion in the 
case of Eead v. City of Plattsmouth, 107 XJ. S. 568, 2 Sup. Ct. Eep. 208, 
wherehe says: 

"The act In question, so far as It relates to the bonds In suit, does not con- 
fei- any corporate power upon the city, in the sensé of the constitution of tho 
State. The statute opérâtes upon the transaction Itself.whlch had already pre- 
viously been consummated, and seeks to give It a character and effect différent 
In Its légal aspect from that which it had when it was in fleri. Whether such 
an effeiit mày be given by the legitlmate exercise of législative power, dépends 
upon thoSe considérations wiiich draw the Une beyond wlilch rétroactive laws 
éknuot pass, and is not affected by the supposed form of the enactment as a spé- 
cial or gênerai act conferring coiporate power; for it opérâtes upon the rlghts 
of the partieis, as determined by the equity on their circurustancos and relations, 
and gives to them the sanction derived from subséquent confirmation by cloth- 
Ing them wiûj forms which are essential to their enforoement, but not to their 
existence." 

Apply the principle hère announced to the cases under considéra- 
tion. The act in question, so far as the accounts sued upon are con- 
cerned, does not confer upon the city of Toledo any cOTporate power, 
in the sensé of the constitution. Thèse transactions had already been 
consummated. The relations of the parties had been determined by 
their voluntary acts. The equities of thèse relations and surround- 
ings were of the highest rank. The défendant had received and used 
the material and supplies furnished by the plaintiffs, and agreed to 
pay therefor. The législature, flnding such strong equities to exist, 
and the défendant willing to be clothed with power to conflrm the 
contracta, enacted this gênerai statute, which opérâtes upon the 
transactions themselves, and upon the rights of the parties, by cloth- 
ing them with forms essential to their enforcement. 

In the same opinion, the learned justice further states: 

"In the présent case, the statute m question does not Impose upon the city of 
Plattsmouth, by an arbltrary act, a burden, without consent and considération. 
On the contrary, upon the supposition that the bonds Issued as to the excess 
over $15,000.00 were void, because unauthorized, the city of Plattsmouth re- 
ceived the money of the plalntlff in error, and applied it to the purpose In- 
tended. — of building a sohoolhouse on propèrty,— the title to which Is conflrmed 
to It by the very statute now claimed to be unconstitutional; and an obhgatlon 
to restore the value thus received, kept, and used Immediately arose." 

Thèse words in their spirit, and almost literally, apply to the prés- 
ent cases. The statute which validated thèse claims does not impose 
upon the city of Toledo, by an arbitrary act, burdens v/ithout consent 
and considération. It is a matter of local history that the people of 
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IJolfido foted to issue thèse bonds and incur this vast îndebtednesa 
after |h!e inatter was fully canvassed, and ail the objections fully con- 
sidered. So èiat it may be fairly said that the people took upon 
themselyes this immense burden, of over $1,000,000, with fuU knowl- 
edge of a4l the responsibility to follow. This court is certainly not 
disposed to help them avoid paying full value for ail material fur- 
nished, no matter how unfortunate that investment has prored to be. 
The coifâequences must rest upon those responsible for the undertak- 
ing. 

, I think the case above referred to, in 107 U. S. and 2 Sup. Ct Eep., 
and the case of New Orléans v. Clark, in 95 U. S., are both applica- 
ble to and conçlusive of the questions in thèse cases. I do not think 
this act confers any new corporat^ power upon the «ity of Toledo. 
The city was bound by the force of the transactions, as stated, to re- 
tum to the vendors a fair and légal équivalent for the materials re- 
cèiyed and used; and the statute now in question oïdy recognized the 
existence of that obligation, and, by conflrming it, provided a médium 
for enforcing it according to the original intention and purpose. This 
is not conferring any neW corporate power upon the city. It is merely 
a spécial àct ^aJdng away from the corporation tue power to inter- 
pose an uncônscîohable défense against a just claim, and to avoid an 
obligation to pay an équivalent for public beneflts which it has con- 
tinued to enjoy. It cannot restore to the plaintiffs thé material re- 
ceived frpîn them and, used, and does not now offer to do so, It cer- 
tainlj»' ôught to be able to do one or the other, — ^to return the material, 
or to be bound to pay a reasonable price for the same. 

It is furtber contended that this act seeks to take away from the 
city ail right and authority to défend as to the value of the materials 
fumished. The act, upon its face, referring to the amount of such ob- 
ligations, says: 

"Tlie priées so agreed to be paid shall be deemed and held to be blndlng and 
'onclusive as to ail of sald contractlng parties, altliough such city, or boavd con- 
tracting in behalf thereof, exceeded the power and authority heretofore 
grautod to such city or board, and although such city or board may not hâve 
Cbmplied with tlie laws then In force." 

It is not necessary to pass upon this particular question at this 
cime. Tf there was any averment that there was any fraudulent com- 
bination between the parties as to the priées agreed upon, by which 
the people of the city were to be defrauded, I think it perhaps doubt- 
ful whether the act could be held to make such priées conçlusive; 
but, as I say, that question is not now presented. Even if this part 
of the act should be unconstitutional, it would not invalidate the en- 
tire act, if other parts of it were valid and constitutional. 

On the wholej I am clearly of the opinion that the demurrer to the 
second paragraph of the reply should be overruled. 

The three cases subsequently tried to court, and judginent lu eaoh case for 
plalntilï. 
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LAKIN V. DOLLT. 

SAME 7. UOBEKTS et aL 

(Circuit Court, N. D. Caltfomia. Mardi 23, 189L) 

Nos. 10,596, 10,630. 

1. Public Lands— Patbnts— Validitt. 

A land patent from the govemment of tlie United States, Issued witli ail 
tlie fomis of law, may be slioMu to be void by any extrlnsic évidence 
wtuch is capable of sbowing a want of authority for the issue of the pat- 
ent. 

2. MiNiNa Claim— Patent— Validitt. 

By tlie TU'ovis'ioiîb of Kev. Si,. § 2320, the land office has no pownr to is- 
sue a patent to a n iuini; cialrn extemllng more than 300 feet in width on 
eacli side of the middle of tlie Icde. Such patent, If issued, is absolutely 
void, not merely voidable, as to such cxcess, and can be coUaterally at- 
taçked in an action of ejectment; but one patent maj' embrace two or 
more claims on the same Iode. Smelting Co. v. Kemp, 104 U. S. 636, f ol- 
iowed. 

S. LANbLOBD AND TENANT— EsTOPPBL TO DBNT TiTLB. 

In 1876, B. entered and claimed for agricultural and building purposes 
certain public lauds, illins; his claim ta tlie county records, but acqulrins 
no title from the United States. A patent to a minlng claim, includlng 
thîs land, had been previously applied for, and was subsequently granted, 
but was vMd as to the lands In question. In 1883 nominal rents of from 
one to flve dollars were paid to the patentée by assignées of B.'s interest, 
and other persons, af ter 1883, entered ou simiiar land, wlth the permission 
of the patentée, or with the understanding that he did not object so long 
as his rights were not interfered witli. In 1.S89 one claimlng under the 
patentee's tltle notified such occupants to pay rent, to purcliase the land, 
or to quit. HeJd, in an action ol ejectment, that the occupants had acted 
under a mistake as to the law In regard to the patentee's title, and that 
there was no relation of landlord and tenant suffident to estop them from 
denying such title. 
4. Same-^Htidence — Patment of Taxes. 

A niining company paid state and county taxes from 1878 to 1888 on cer- 
tain lands covered by its patent, but in respect to which the patent was 
void. After 1883 certain occupylng claimants paid taxes on thelr improve- 
ments. Held, in an action of ejectment by the minlng company agahist 
the occupying claimants, that the payment of taxes was irrelevant and im- 
material to establish title In either party. 

At Law. Actions of ejectinent by William H. Lakin against 0. B. 
Dolly, (No, 10,596,) and against J. H. Eoberts and others, (No. 10,630.) 
In cause No. 10,596 judgment was teretofore given for plaintiff. It 
is now resubmitted on an agreed statement of facts. Cause 10,630 is 
submitted on the same facts. Judgment for défendants in both. cases. 

H. L. Gear, for plaintiff. 

Goodwin & Goodwin, for défendants. 

HAWLEY, District Judge. Thèse cases are actions of ejectment. 
The Dolly case is submitted upon a stipulation — 

"That défendant may move to set aside the judgment, and for a new trial of 
the above-entitled action, without previous service of notice of Intention, and 
witliout showlng of facts constituting surprise or excusable neglect as a ground 
of the motion; it being agr^eci that if the facts herelnafter stipulated do, as 
matter of law, show a right of the défendant to défend the action saccessfully 
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as agalnst the plaintiff, under the pleadlngs, défendant is entitled to a new 
trial of sald action upon the groupiàiof, surprise' and excusable neglect; and 
that, il stich right so appears, tiie sald judgm eut may be set asidè, vipon con- 
dition of pslyment of tlie costs of plalntife included in sald judgment; and that 
judgment then be rendered in lavor of défendant for his costs; but that if 
said facts do àdt show sueh right'of sucoéssful défense, as màtter of law, the 
motion of défendant is to be denied, and the verdict and jud^nient in faror of 
plauitiffi are to be and remain final." 

ïîiB Eoberts case is submitted, by agreement of counsel, upon the 
agreéd stàtement of facts flied in the DoUy case. 

Frôih the agreed stateinent ôf facts and the varions exhibits re- 
ferred to, the f ollowing, among other facts, are made to appear, viz. : 
That plfl,iiitif holds the title to the premises in controversy that was 
acqnipçd \>j the patent of the United States to the Mammoth Gold 
Miiri|lg Gompany. That the iaMs in controTeïsy are minerai lands, 
and ôTé siliiïa.ted within the Jamispn quartz mining district, in Plumas 
CQUB^ty, aiid embrax^ the Igiids upoîi which the towh of Jôhnsville is 
situâte. That the patent issued to the Mammoth Gold Mining Com- 
pany on the 18th day of May, 1877, although it purports upon its face 
to be iSsiied in pursuance ôf the Eèvised Statutes of the United States, 
upon an éntry made by tîie Mammoth' Company March 17, 1877, was 
applied for by, John B. McGee and James M. Thompson, under the law 
of 1866, on Àugûst 30, 1867. That the patent embraces two separate 
locations, ând eonveys 4,100 feetof&gold-bearing quartz Iode, with 
252.95 acides ofland. Tha,t th# actuel trend of tiie extension of the 
Mammoth lod^, upon the patçnted ground is unknown» That the Iode 
as marked on the patent, as wéltas located and fixed on the surface of 
the lahd, is inia straight Itne aknig the west or northwest boundary of 
said patented tf àct, and is lyithîn 50 feet of said liûe. That the sur- 
face tract covôrèd by the pàt^it, èxcept said 80 fëèi^ is on the east or 
southeast side of said Iode, and extçnds about three fourths of. a mile 
therefrom. Œlat ihe written laws adopted in 1851 by the miners of 
the Jamison quartz mining district, governing the location of quartz 
claims therein, made no prbvis^Oii for the locatipii of surface ground 
in connection ^tti the quartz location in excess of 100 f eet on each 
side of the Iode; nor was there any law, usage, or custom authorizing 
the location or oçcupaacy of more than 100 feet of surface ground on 
eâeh side of thë ïéder. That thé-^ 

"Quartz miners oi ijamlson district, ;(plio opened and ^orked mines on Eurêka 
monntalii àôttiaily occupled sudi poîftion of public laiid as they chose for the 
purposfe of Working their mhies, thè citent of such occtipàtlon not being a 
matter cl deflned custom, but of aetual possession; but • * ♦; • there ■was no 
âclual possession of the land on which the viUage of JohnsvlUe is situated, 
except the road leadlng across the same from the. Maffinabth mine to the Mam- 
moth mill and to Jamison Cily." . : 

— That, in 1867, McGee and Thompsqn procured a suryey of the Mam- 
moth claim and extension, and of the exterior bpùndaries of the sur- 
face ground, and had à diagràm the^èof made, ahd thereupon, on the 
SOth day of Augùst, 1867, they pOsted où sadd Mammoth claim the f ol- 
lowing notice: 

"The undersigned gire notice that they Intend to apply for a patent for the 
Téln or Iode set forth in the above diagram, called the 'Mammoth Quartz 
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Clàtm,' sltuated in tbe Jainlson minlng district, county of Plumas, Califomla, 
and npw post this notice on a conspicuous part tliereof. 
"Dated on the gi-ound this 30th day of August, 1867. 

"John B. McGee. 

"Jas. M. Thompson." 

— That on the 7th day of September, 1867, they published in a local 
newspaper, for the period of 90 days, the f oUowing notice, Tiz. : 

"The nndersigned glve notice that they hitend to apply for a patent for the 
velu or Iode known as the 'Mammoth Quartz Olalm,' sltuated in the Jamison 
mkilng district, county of Plumas, statc of Califomla, and now post this notice 
on a conspicuoiTS part thereof: Commencing at an iron pin drilled into a 
rock on the Une dlvidlng the Mammoth clalm from the Eurêka claim, and nm- 
nlng thencp for tho center of the veln northeast 4,100 feet, and Including the 
land between the Iode and Jamison creek for worklng purposes. 

"Bated on the ground thla SOth day of August, 1867. 

"John B. McGee. 
"James M. Thompson " 

— That on the 17th day of June, 1876, one John F. Banks entered 
npon and cla-imed 20 acres of land upon which the town of Johnsville 
is now situate, and locat^ the same for building and agricultural pur- 
poses. That his claim theretp was récorded upon the records of Plu- 
mas Gounty prior to the issuance of the patent to the Mammoth Com- 
pany. That by certain mesne conveyances this tract of land has be- 
come vested in the défendants. That for more than 10 years last i)ast 
the town of Johnsville has been the center of trade and business of 
that section of country, with a population of over 200 persons, and 
laid ofE into streets, lots, and blocks. That no portion of tbis tract of 
land occupied by défendants is within 1,000 feet of the Iode described 
in the patent. That said land has never been sectionized by the gov- 
ernment of the United States, nor in ^ny manner surveyed by the gov- 
ernment of tlie United States, other than by the survey made in the 
proceedings to obtain the patent to the Mammoth quartz Iode under 
which plaintiff claims title. That in the summer of 1883, for the -first 
time, the Sierra Buttes Mining Company, from which company platn- 
tifE claims title, demanded of tbe citizens of Johnsville that they 
should pay nominal rent to the company for the land occupied by 
them as town lots. That the défendant DoUy, and several of the de- 
fendants in the Eoberts case, paid from one to flve dollars each, and 
no further payments of rent from them were ever demanded until the 
spring of 1889. That the other défendants in the Boberts case, who 
entered upon the land subséquent to 1883, either obtained permission 
of said company, or entered the land with the understanding that the 
Sierra Buttes Gold Mining Company did not object to the occupying 
of the town lots as long as the enjoyment of its rights in the prom- 
ises were not interfered with, That the lands embraced in the pat- 
ent were assessed for state and county purposes from 1878 to 1888 to 
the mining company, and it paid the taxes thereon. That after 1883 
the défendants in the respective actions were assessed for taxes on 
their respective Improvements on the land occupied by them, and the 
taxes so assessed were paid by them. That in the spring of 1889 the 
plaintiff, Lakin, after he had acquired a judgment against the Sierra 
Buttes Qold Mining Company, enforcing a trust in the portion of the 
patented ground which includés the nremises in controyersy, notifled 
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. the défendant DoUy and the défendants in the Roberts case that they 
must either pay rent for the land occupied by tbem, purchase said 
land, or quit the premises and move their improTements therefrom 
within" 30 days. That défendants neglected and refused to perform 
either of said requirements, and remained in the possession of the 
premises. 

XJ-pon the foregoing facts the contention of défendants is that under 
the proTisions of sections. 2318, 2320, Eev. St. U. S., the patent issued 
to the Mammoth Gold Miaing, Company- is; void as to ail that portion 
of the surface grpnfld on the east or southeast side of the quartz Iode 
in excess. of 300 feét from the center of the Iode. The contention of 
thé plaintiff is that the land department had jurisdiction to pass upon 
ail questions Of fact, and to issue the patent; that its action cannot be 
collaterally attacked in an action of ejectment. I had occasion, in Eose 
V. Mining Co-, 17 Ner. 25, 27 Pac. Kep. 1105, (affirmed in 114 U. 8. 576, 
5 Sup. et Eep. 1055,) and in the récent case of Whitney v. Taylor, 45 
Fed. Rep. 616, to thoroughly examine the question as to when, where, 
and under whàt circumstàncés a patent could be declared void, and to 
determinei the extent of the pôwer of thë land départagent of the gov- 
emment of the United States to pass upon and décide jurisdictional 
facts. The question was referred to a-lid di^cussed by Mr. Justice 
Sawyer, in !Francoeur v. iNe^whôuse, 40 Fed. Rep. 623, and has been fre- 
quently raised and passai upon in a vâriety of cases în the suprême 
court of the United States. Polk's Xessee y. Wendal, 9 Cranch, 87; 
New Orléans V. U. S., 10 Pçt. 662, 730', Wilcox v. Jackëôn, 13 Pet. 498, 
509; Stoddard V. Chambers, 2 How. 284, 317; Easton v. Sàlisbury, 21 
now. 426, 42i8; Eeichért v. Felps, 6 Wall. 160; Best v. Polk, 18 Wall. 
112, 117; Leavenworth, L. & G. R Co. v. U. S., 92 U. S. 733 ; NewhaU v. 
Sanger, Id. 761; Sherman v. Buick, 93 U. S. 209; Smelting Co. v. 
Kemp, 104 U. S. 636; St^l V. Reflning Co., 106 U. S. 447, 1 Sup. Ot. 
Rep. 389; Railway Co. v. Dunmeyer, 113 U. S. 629--642, 5 Sup. Ct. Rep. 
566; Reynolds v. Mining Co„ 116 U. S. 687, 6 Sup. Ct. Rep. 601. The 
gênerai principles bearing upon this subject are very clearly an- 
nbunced by Mr. Justice Miller in délivering the opinion of the court 
in Doolan v. Carr, 125 U. S. 624, 8 Sup. Ct. Rep. 1*^28, as foUows: 

"There Is no question as to the princlple that .vhei. uae oftlcers of the gov- 
erament hâve issued a pnteùt In due torm of law, vvliich on its face is sufl3i- 
cient to convey the title to the land described in it, such patent is to be treated 
as valid in actions at law as distingulshed from sults in equity, subject, how- 
ever, at ail times to Ihe inquiry whether such officiTS had the lawful authority 
ta make a convey ance of the title. But If tliose offlcers acted wlthout author- 
ity, if tlie land which they purported to convey had never been within thelr 
tontrol, or had been withdrawn from that control at the time they under- 
took to exercise such authority, tlien their act was void,— void for want of 
power in them to act on ibe subject-matter of the patent,— not merely void- 
able; In wlilch latte r case, if the circumstàncés justified such a decree, a direct 
prooeeding, vnth. proper averments and évidence, would be requlred to estab- 
llsh that it was voidable, and should therefore be avoided. The distinction is 
a mj^nifcst one, although the circumstàncés that enter into It are not always 
easily deflned. It is, nevertheless, a clear distinction, establislied by law, and 
it has been often asserted in this court, that even a patent from the govem- 
mènt of the United States, Issaed with ail the forms of law, may be shown to 
be void by extrinslc évidence, if it be such évidence as by its nature is capaUe 
of showing a want of authority for its issue." 
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In the light of the authorities, there can be no qnestlon as to the 
duty of this court to investigate and détermine whether or not de- 
fendants' contention is well fonnded. 

It is claimed by plaintiff that upon the facts of this case, and under 
the provision of section 2328, ReT. St. U. S., the patent must be 
considered and treated as having been issued under the act of con- 
gress of 1866. It is immaterial, so far as the resuit of this décision i^ 
concerned, whether the patent is construed with référence to the act 
of 1866, or the subséquent provisions of the Eevised Statutes, under 
and in pursuance of which the patent purports to hâve been issued; 
but I am of the opinion that the question as to the validity of the pat- 
ent dépends upon the construction to be given to section 2320, Eev. 
St. U S. This section reads as foUows: 

"Mining clalms upon velns or Iodes of quartz or other rock In place beaitng 
gold, silver, dnnabar, lead, Un, copper, or other valuable deposits, heretpfore 
located, shall be govemed as to length alons the vein or Iode by the customs, 
régulations, and laws In force at the date of thelr location. A mlnlng clalQ( 
located after the lOth day of May, elghteen hundred and seventy-two, whether 
located by one or moi-e persons, may tqual, but shall not exceed, one thousand 
flve hundred feet In lengtt; along the veln or Iode; but no location of a mlnlng 
daim shall be made nntil the discovery of the vein or Iode within the limita 
of the claim located. No claim shall extend more than three hundred feet on 
each slde of the middle of the vein at the surface, nor shall any claim bo 
Umlted by any mlnlng régulations to less than twenty-flve feet on each slde 
of the midàlé of the vein at the surface, except where adverse rlghts existhig 
on the tentfi day of May, elghteen hundred and seventy-two, render such limi- 
tation neoessary. The end Unes of each claim shall be paraùel to each other." 

This entire section seems to be clear, deânite, and certain. It pro- 
vides that ail mining claims upon quartz Iodes located prior to its 
passage should be governed as to the length of the claim along the 
Iode "by the customs, régulations, and laves in force at the date of 
thelr location;" that the claims located after May 10, 1872, "may 
equal, but shall not exceed, one thousand flve hundred feet in length 
along the vein or Iode." So far the section relates solely to the 
question of the length of the Iode that may be located. It next takes 
up the question as to how much surface ground will be allowed to the 
locator of a quartz Iode, and says that "no claim" — evidently meaning 
ail claims, whether coming within the flrst clause, relatîng to claims 
located prior to the passage of this section, or within the second 
clause, relating to location made subséquent thereto — "shall extend 
more than three hundred feet on each side of the middle of the vein 
at the surface." Having thus expressed the extent of the surface 
ground to which the locator may be entitled, it further provides that 
the amount of the surface ground shaU not in any case be limited by 
any miniag régulations to less than 25 feet on each side of the middle 
of the vein at the surface, except in certain contingencies, which hâve 
no application to the facts of this case. After the passage of the act 
of which this section forms a part, it seems very clear, to my mind, 
that the land department had no jurisdiction, power, or authority to 
issue a patent for a quartz Iode to any surface gi-ound exceeding 300 
feet in width on each side of the middle of the vein or Iode, and that 
any patent wMch is issued for more than that amount of surface 
v.53F.no.3— 22 
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^omnd'^i» arbliolïitely null aHd void as to the excess oyer SOQ feet,|and 
can be coJlateWaJUly attacked in a court of law. 

The prmciples amnounced in Smelting Co. v. Kemp, 104 TJ. S. 636, 
in 80 far as the saine are applicable to thèse cases, fuUy support the 
conclusions I hare reached. Therei, as hère, the patent was regular 
upon its face* f'unless Some limitation in the law, as to the extent of 
a mining claim which can be patented, has been disregarded." In 
the course of an exhaustive and able opinion by Mr. Justice Pield, 
quoting from Patterson v. Winn, 11 Wheat. 380, it is said that — 

"If a patent was issued wlthout authority, or was proMbited by statute, 
* ♦ ♦ It could fce Impeaohed collaterally in a court of law, in an action of 
éjectaient." i 

In explanation of the phrase "that, if the patent be absolutely void 
on itsfac^; it may be coUatOTaUy impeached in a court of law," the 
leamed |usticeî delivertng the opinion of the court, said: 

"It l8 mej^it, that the patent Is seen to be invalid, whetlier when read In the 
Ught of exlsthjg law,, or by reason of what the court must take judlclal notice 
of; as, fôrilnstenoe» * * * that the patent Is for an nnauthorized amount."' 

The contention of the défendants in that case: lested upon the 
correctnessi ôf their assertion that a patent could not issue for a 
placer inijçdnè^lai'ini "VPhîçh'enibraced over 160 acres. This conten- 
tion was;Js(QUgltit to be maiatained upon the theory ;Qiàt tiie ap- 
plicantforfia paient couldinot embody in his application any min- 
ing ground thttt he had purchased from other locators. The court 
held that there was no valid reason, and nothtag in the language 
of thé act» of coiigress, which prevented an individual from acquiring 
by purchasB ttie mining ^ound located by others, and adding it to his 
own. The views therein expressed are conclusive as to the right of 
the applidants for a patent to the Mammoth quartz Iode to embrace 
in their à]^pliciation two Or more separate locations owned by them 
on the saiie iode. In Mining Co. v. Kerr, 130 U. S. 261, 9 Sup. Ct. 
Rep. 511, the question was presented whether the patent issued for a 
quartz Iode was void becâuse it embraced more than 200 f eet in width 
of surface grourid. The question thus raised was substantially the 
saMe as is preséDted hère, but the facts were différent. There it was 
shewn that the rules adopted on the ITth of May, 1870, by the miners 
of the district where the Iode was located, provided that "the surf ace 
width ôf ahy mining location shall not exceed 100 feet in width on 
each side of the Àvall rocks of said Iode;" but it also appeared that in 
anticipation of the act of congress of May 10, 1872, (section 2326, Eev. 
St.,) there was a meeting of miners held in said district on the 4th day 
ôf May, 1872, and the rules of the district were altered and amended 
so as to provide that "the surface width shall be governed by laws of 
the TJnited States of America,;" and the court very properly held that, 
in view of this testimony, the land department had the right to déter- 
mine which of thèse rules were in force. What the resuit of the opin- 
ion would hâve been if there had been no amendnient to the mining 
rules is made clear by the language of the court in its référence to 
the rules and régulations of the miners adopted in 1870 limittng the 
surface ground to 200 feet. Upon this point the court said: 
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"Bad that régulation remalned in existence, and been In opération at the 
time tho CL-ira mlnlug clalm wâs located, Its effect ùpon the legality an4 valid- 
ity o( that location, at léast as to ail the land In excess of two hnndred feet, 
covdd not be doubted." 130 U. S. 261, 9 Sup. Ct. Rep. 511. 

In the Cases under considération, the surface ground upon which 
the towïx of JohnsTUle is situated, embracing the lands claimed 
by défendants, was never possessed or located as a part of the Mam- 
moth quarts Iode, and there was no law of the United States at the 
time the application was made for a patent in 1867, or when the pat- 
ent was issued in 1877, or any state law, or any local mie, régulation, 
or custom of the miners in the Jamison minuig district, which author- 
ized or permitted any such location to be made. The patent, in so 
far as it includes any of said ground, was issued without any authori- 
ty of law, and is therefore null and void. 

2. Does the agreed statement of facts establish such a tenancy be- 
tween the respective parties as to estop the défendants from denying 
the titlè of plaintifiE to the lands ia controversy? The gênerai rule 
that a tenant cannot dispute his landlord's title is too well settled to 
require any discussion or citation of authorities. This rule, however, 
is subject to varions exceptions and qualifications, equally as Impor- 
tant and as wéll established as the rule itself. Among thèse excep- 
tions are (1) where the tenant was induced to take a lease by mistake, 
fraud, or misrepresentation on the part of the lessor; (2) wherô both 
parties acted under a mutual mistake as to the law in regard to the 
title of the lessor; (3) where the tenant did not take possession of the 
property under the lease, but was in possession at the time he took his 
lease. Tewksbury v. Magraff, 33 Cal. 241; Franklin v. Merida, 35 
Cal. 575; Shultz v. EUiott, Il Humph. 187; Hammons v. McClure, 
85 Tenu. 65, 2 S. W. Eep. 37; MUla- t. McBrier, 14 Serg. & E. 382; 
Swift T. Dean, 11 Vt. 323; Carter v. Marshall, 72 Ll. 609; Bigelow, 
Estop. §§ 399. 409, 527; 2 Tayl. Landl. & Ten. § 707; Wood, Landl. & 
Ten. §§ 364, 374. The principles of law relating to thèse exceptions are 
elaborately stated, and the reasons given in support thereof are so 
clearly enunciated, tn the authorities cited, that I deem it unnecessary 
to discuss this branch of the case at any length. , 

The third ground above stated is the only one upon which there is 
any dissent It would probably require in certain cases some quali- 
fication, and dépend to a great extent, in ail, upon thé particular facts 
of each case; but upon the agreed statement of facts the exceptions 
mentioned are directly applicable to this case, and, in my judgment, 
conclusive in favor of the right of défendants to show that the plain- 
tifi: did not acquire any title to the lands in controversy by virtue of 
the patent for the Mammoth quartz Iode. 

It is certainly clear that the parties hâve acted under a mistake 
as to the law in regard to the title of plaintifif. Estoppels are said to 
be odioiis in law, as they hâve a tendency to prevent a fuU, complète, 
and thorough investigation of the truth; and, in order to be operative 
in any case, ought to be certain to every intent, précise, clear, and un- 
equivocal, and not dépend upon inference. The facts agreed to fall 
far short of establishing the complète relation of landlord and tenant, 
express or implied, so as to hâve the effect in law tp estop défendants 



340 FEDERAI. ; KEPOBTER , VOl. 53. 

fi^onî a^erting the trutli. jS^t th.© time ôtthë commeiicement'of thèse 
sujt^taièdéfendants were ^'îpossession of the land» occupied by them 
under the possessory title ôriginally acquired by Baaiks, and, althougl^ 
they hâve no title from the gOTernment of the United States, they are 
in a position to show that they hâve a better right to the lands than 
plaratiff. If tJie défendants were simply in possession as mère naked 
trespassèiB, without any question of tenancy being raised, they could, 
in défense 6f such possession, attack the validity of plaintilï's title; 
for it has been held by the suprême court of the United States that 
in cases of this character, as in ail other cases of ejectment, the plain- 
tifEmust recover upon thé strength of his own title, and not upon the 
weaJfeness of défendants. Beynolds v. Mining Oo., 116 U. S. 688, 6 
Supi Gt Eep. 601; Doolan v. Carr, 125 U. S. 629, 8 Sup. Ct. Eep. 1228. 
The facts agreed upon with référence to the payment of taxes are 
îrrelevaut and immaterialjas; they do not establish any title ta either 
party. ,, In pursuance of the stipulation and agreement of counsel, 
it foUows from the conclusions reached, as to the law of the case, that 
in the easé of LaMn v. Dolly the judgment heretofqre entered in favor 
of the- plaintifiE niust be set aside, upon the payment by défendant of 
the edsts of plaintiff iucluded in said judgment, and judgment, be en- 
tered in favor of défendant for his costs; and in Lakin v. Eoberts et 
al. judgment must bô entered in favor of défendants for their costs. 
It iâ so oMered. 



WIGHT et al y. ROYAL INS. 00. 

(Circuit Court, B. D. Pennsylvania. November '29, 1892.) 

No. 49. 

FiRB InSTJBANCE— KOTICE OF CANGELLATIOlf. 

A fire Insurance policy proTided that the Company could termlnate the 
liisui-ance by givlns "notice to the Insured or his représentative," and re- 
fiiUfjing a ratable proportion of the premlum. Èeld, that the brokers who 
obtaîned the Insurance were not tlie insured's représentatives to receive 
notice of cancellatlon. Grâce v. Insurance Go., 3 Sup. Ct. Ilep. 207, 109 
U. S. 278, foUowed. 

At Law. Action by Wight & Lackey against the Eoyal Insurance 
Company to recover loss on a policy of fire insuj^ance. On motion 
for judgment for want of a sufflcient afftdavit of défense. Eule ab- 
solute. 

W. WUldins Carr, for plaintiffs. 
Morton P. Henry, for défendant. 

DALLAS, Circuit Judge. This is an action to enforce payment of 
loss under a policy of fire Insurance, The défense alleged by the afft- 
davit is that the Insurance had been duly terminated before the loss 
occurred. The policy contaihs a canceling clause as foUows: 

"When, from any cause, the company or its agents shall désire to terralnate 
this Insurance effected, It sliàll be lawful for the company or Its agents so to 
do by notice to the Insured or his représentative, and to requlre this policy to 
be glven up for the punjose of being canceled: provided, that In any such 
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caso the company shall refimd to the iusured a ratable proportion, for the un- 
expired time thereof, ol the premlum recelved for the Insurers." 

It is not necessary to examine the afladavit of défense at length. 
This motion may be dlsposed of by accepting the statement upon dé- 
fendant'» brief, that — 

"The facts hi tbis case présent but two points: (1) Were the brokers who 
obtained this insrurarce for plaintifl the proper parties to vvhom notice of can- 
cellation of the rfsk should be given? (2) Was an actual tender of the retum 
premlum necessaryï" 

I abstain from expression of any opinion upon the second of thèse 
points, becanse the conclusion which I hâve reached upon the flrst 
one is décisive of the case. In Grâce v. Insurance C!o., 109 U. S. 278, 
3 Sup. et. Eep. 207, the clause of the policy, with respect to termiaa- 
tion of the insurance by the company, "on giving notice to that effect, 
and refunding a ratable proportion of the premium," was substantially 
the same as in this case. Notice had been given to the personwhohad 
personally procured the insiu^ance, and who, it was expressly stipu- 
lated, should be deemed to be the agent of the assured "in any transac- 
tion relating to this insurance." The suprême court viewed the ques- 
tion as one of interprétation of the contract, and held (reversiug the 
court belpw) tliat notice to such person was not properly given. With 
respect to the construction of the sinûlar clause contained tu the pol- 
icy upon which this action is based, counsel hâve not pointed out, nor 
do I perceive, any différence in language which would justify a différ- 
ence of interprétation, unless in the présence of the words, "or his rep- 
résentative," in the clause now under considération, thus: "Notice to 
the insured or his représentative." 

This différence does not, however, remove the présent case from the 
authority of Grâce v. Insurance Co. In my opinion, if — ^as that case 
seems to me to décide — the brokers who obtained this insurance were 
not the plaintiflf's agents to reçoive notice of cancellation, they were not 
his "représentatives" for that purpose. I know of no ground upon 
which the brokers could be held to represent the plaintiff, unless as 
his agents. Rule absolute. 



In re DUNN et al. 
AMOSKBAG NAT. BANK et al. v. FAIRBANKS et al, 
(District Court, D. New Hampshire. October 10, 1893.) 

1. Bankritptct— Composition— Vacation fok Fbaud— Setting Abide Decrek 
— Notice to Ckeditors. 

Where a créditer of a bankrupt, without notice to, or a hearing of, creditors 
who had consented to a compromise, petitioned for and obtained an order 
vacating for fraud orders of acceptance and confirmation, and for the record- 
ation of the resolution of compromise, the bankrupt court, on pétition of the 
creditors, will set aside such order as based in error resulting from lack of 
notice to interested parties, where the fact of such error does not fully ap- 
pear of record. 

a. Samb— Notice to Cohporation— Lâches. 

Where a bank, as one of the creditors consenting to the compromise, péti- 
tions to set aside the order for lack of notice, the fact that the dépositions of 
two o^cers of the bank were taken in the bankruptcy proceedings seven 
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5jiO0iithsaftenthe grantitig of the orderdôes not render the bank chargeable 
with notice Bt that time, and so guilty of lâches in not earlier 'seeking to va- 
cate the order. 
8. Si^B^MNômiBB Action Pbndinq. 

: iThflifact'that a proceeding based npon an order of4h» district court is 
pending in the circuit court in behalf of the assignée, in which such order 
may or may not be the subject of collatéral attack, does not deprive the dis- 
trict court Ofiits power, or relie ve it of its duty, to correct its records, in a di- 
rect proceeding* to that end. 

In Bankraptcy. Pétition by the Amoskeag National Bank and Da- 
vid B. Variiey, creditors of Cyrus Dunn, a bankrupt, against Alfred G. 
Fairbanks, assignée, David 0. Whittemore, a creditor, and Adoniram 
J. Lane, as administrator of Cyrus Dunn, deceased, to vacate an order 
gra,nte(i pnlilie application of David C. Wbittemore, vrl^cb rescinded 
and nuÙiÛed an order permitting a resolution of compromise to be 
recoi^ed, and orders of acceptance and confirmation. Granted. 

T, L. Idvennore and Dniry & Peaslee, for Bank and Varney. 
Wm. L. Foster, for Fairbanka. 

ALDïttOH, District Jùdge. July 13, 1875, Dunn, Harris & Co. 
weré, àdjudgéd bânkrupts, and the plàintiff bank was ai créditer in an 
amotrnt exceeding $5,000. AugustSd of the same yéar, the défendant 
Fairbataks was appoiiitèd assignée. Subseiquently certain agreements 
were ûlade between thé bankrupt David B. Vamey and the Amoskeag 
bank in thè diriection of a compromise, and after proçôedings to that 
end on thé part of the ct'éditors àind othèrs the distriët court, Decem- 
ber 31, 1875, ordered the resolution of compromise tb be recorded ; 
and on the same day the bankrupt Dunn entered into an agreement 
with Vaméy whereby hé (Vaniey) wa^ to furnish môney to pay credit- 
ors, and take a çonvejuncé cifthë estate of the bânkrupts in the 
handS of the assignée. în pilrsuance of this arrangement, Varney ad- 
vanced mbnéy tb pay cfeditora. April 28i 1876, tte assignée conveyed 
the property to Vamey, and the account was accepted and the as- 
signée discharged. In thesè transactions Vamey was acting for the 
bank, and between December, 1875, and July 31, 1876, the bank, rely- 
ing upon the agreements and orders in the proceedings, paid to the 
creditors something Uke $5,000. 

March 4, 1878, David C. Whittemore, 9, creditor, filed a pétition in 
this court setting forth, in substance, that the composition was ef- 
f ected through fraud, and aeking thait it be set asîde; No notice 
of the Whittemore proceeding was given to the Amoskeag bank or to 
Vamey, or to any creditor j Dunn, the bankrupt, only being notifled. 
April 6, 1880, upon such proceeding and without hearing thèse plain- 
tifls, the order of December 31, 1875, permitting the resolution of 
compromise to be recorded, and the orders of acceptaùce and confirma- 
tion, were rescinded and deçlared null and void. 

The proceeding at bar is à direct proceeding to vacate such order of 
April 6, 1880, and I thiok the relief sought should be granted. The 
bank as creditor, and the bank and Vamey by reason of the trans- 
actions based upon the agreements and préviens orders, were inter- 
ested parties, and entitled to notice. An issue of fraud was deter- 
mined against them without notice and without a hearing." It was 
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distinctly ruled by Judge Lowell in tlie Massachusetts district tliat 
the statutory notice means notice to the creditors as well as the 
debtor. In re Brodt, 16 N. B. R. 320. The reasons for notice in the 
case at bar are much stronger than in the Massachusetts proceeding. 
Hère the bank, by virtue of the transactions and orders through its 
agent, had advauced large sums to th6 creditors; and, if the prier 
transactions and proceedings were to be attacked, it is qmte clear that 
they should hâve had notice. The order of April 6, 1880, declaring, 
in effect, the prior proceedings void, places a cloud upon the plaintifls' 
title, which is based upon the earlier proceedings, and upon this 
ground the plaintlÊfs are in a position to seek the relief prayed for. 

The only claim of notice, as a matter of fact, is that the dépositions 
of Moody Currier and David B. Vamey, who were offlcia,ls of the bank, 
were taken in the bankruptcy proceedings on the llth day of Novem- 
ber, 1880, (some seven months after the decree complained of,) and 
that the plaintififs are therefore chargeable with notice at that time, 
and se guUty of lâches in not pursuing this remedy at an earlier day. 
Under tiie ctrcumstances I do not think the lâches of the plaintiffs 
of such a character as to deprive them of their légal and équitable 
right to insist ui)on the irregùlarity complained of; and, so far as it 
is a matter of fact, I so find. I am also of opinion that the fact that 
a proceeding based upon the order of April 6, 1680, is now pending in 
the circuit court in behalf of the assignée, in which such order may 
or may not be the subject of collatéral attack, does not deprive this 
court of its power, or relieve it of its duty, to correct its records and de- 
crees according to justice, in a direct proceeding to that end. 

The question hère is whether this court shall permit a decree to 
stand which is based in error resulting from a lack of notice to inter- 
ested parties, the fact of such error not fuUy appearing upon the rec- 
ord. Whether thèse plaintiffs, together with other défendants in a 
suit pending against them in another court, upon a decree of this 
coutt regular upon its face, may or may not broadly put in Issue irreg- 
ularities not fuUy apparent upon the face of the record, or whether 
they may make a full défense upon the m»its behind the record, or 
spécial défenses upon spécial answers to the allégations of fraud, such 
as the statutory limitations, and other alleged grounds as reasons why 
the order of April 6, 1880, should not hâve passed, is not for me to dé- 
cide, except so far as such point is involved in the holding that the pro- 
ceeding in the circuit court is not a bar to the direct proceeding hère. 
In determining the questions involved in this pétition for relief, I do 
not consider, or in any way pass upon, the question of fraud, or the 
legality of the proceedings relative to the composition. I only con- 
sider that the issue of fraud is raised against the creditors, and 
upon this question I am of opinion that the creditors taking part 
in the composition are interested parties, entitled to notice and 
their day in court. In view of the manifest right of the plain- 
tiffs in this respect, I assume that the leamed judge entertng the 
order inadvertently overlooked the statute and décisions on the 
subject. The order of April 6, 1880, is vacated and set aside. After 
due notice to parties interested, the questions involved in the Whitte- 
niore ^pétition wHI; be heard. 
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tJNITBD STATES v. WOTTON et al. 

(Circnit Court of Appeals, First Circuit Deoeiliber 6, 1892.) 

m. 30. 

1. CtJSTOMB DUTIES— OLASSiraCATipN— "PXUOKED" CONBT SkiNS, 

"PlucKed" coney skins— that is, such as liave had the hair removed from 
them— are not dutlable as "dressed furs or skins," within TarifE Act 1890, 
par. 444, but are entWed to'êntiy free, under parag/aph 588, as "fur skins 
not dressed in any màimer." 50 Fed. Rep. 693, .aflinued. 
3. Same-^Dbtekmination OF Glassipication. 

Tlie actual cliaracter and condition of .tlie skins wlien imported, and not 
tlie tise to wliloli they are subsequently to be put, détermine tlieir classi- 
fleation. U. S. v. Schovévling, 18 Sup. Ot Bep. 24, followed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

At Law. 'Tlucked coney skins" were imported hy James A. 
Wottoû amd William 0. Wotton, as Wotton Bros., and were entered 
at the port of Boston, and appraised by the collector as subject to a 
duty of 20 per centum ad valorem, as hatters' furs, or dressed fur 
skins. Wotton Bros, appealed to the board of United States gênerai 
appraisers, îwhièh reversed the action of the collector, and held the 
importation entitled to free entry under tariff act of October 1, 1890, 
(paragta.ph 588,) as a "fur skin, not dressed ia any manner." The 
coUector, under the customs administration act, appealed to the cir- 
cuit court, which aflSrmed the décision of the board. 50 Ped. Eep. 
698. The United States, on application of the attomey gênerai, ap- 
peals. AflBnhed. 

Franlv D. Allen, U. S. Atty., and Henry A. Wyman, Asst. U. S. 
Atty. 
Richard Olney and Gerrard Irvine Whitehead, for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, 
District Judges. 

WEBB, District Judge. This case présents the question of the 
proper classification under the tariff law of October 1, 1890, of an 
importation of gooda cuUed by the importera "hatters' furs." They 
were plucked coney skins. AU that had been done to them after be- 
ing taken o£E the animal was to open them, eut oiï the legs, ears, and 
other useless parts, clean and stretch them, and pluck the long hair 
from them. They were then properly deuominated '^plucked coney 
skins." and were in condition to be dressed for use in making varions 
garments, or to hâve tlie fur eut off and manufactured into hats. 

The évidence is that, although coney skins are principally con- 
sumed in the manufacture of hats, they are also employed, lUie other 
fur skins, for trimmlng, and various garments; the extent of this lat- 
ter use varying with fashion. At the time of this importation more 
coney skins than usual were appropriated to articles of dress. Be- 
fore they could be so manufactured, the skin or pelt must be treated 
in a way to bé converted into leather, and be made soft and flexible. 
This process is by every witness recognized as "dressing," and is in- 
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difEerently called "dressiog the skin" or "dressing tlie fur." For 
the mantifacture of hats this treatment of the pelt is not necessary, 
and would be a waste of labor and expense. It ia tlien to be as- 
certained and determiaed wtat, under tiie tariff act, thèse goods in 
fact were. This is not concluded by the name given to them by the 
importer, unless it is found that they were in commerce sq gen- 
eràlly known by it as to make that name their propejp commercial 
désignation. They were not dressed coney skins, nor dressed coney 
fur skins. They would not be regarded as dressed furs by any 
furrier or dresser of furs. They were not "furs prepajed for hatters' 
use," but material from which such furs could be prepared, just as 
they were raw materials which could be converted into dressed 
skins, or dressed coney fur skins, or dressed coney furs, or dressed 
coney, — as one might choose to epeak of them, — fltted to be made into 
garments. Plucking out the long hair was, it is true, one step in pre- 
paring the fur for the hatter, but it was also a not uncommon step 
in preparing them to be made up into varions articles of dress. 

The évidence adduced is voluminous, and somewhat conflicting. 
Thèse goods are quite generally said by fur dressera to be raw or un- 
dressed coney skins. Witnesses whose business has been for years 
plucking fur skins disclaim the trade of fur dressing. Men of the 
largest expérience testify that, if an ovder were given them to "di-ess 
the fur upon a lot of skins," they would not understand what was 
meant. Plucking niay be and is done both before and after the skins 
are dressed, and dressed skins are plucked or unplucked, according to 
the variety of skin and the demand of fasliion. Many witnesses, 
when compelled to explain what is meant by "dressed fur on the 
skin," though confessing that the expression is unfamiliar to them, 
say that they should think it would apply to thèse goods. In 
so testifying they seem rather to be striving to flnd a meaning for the 
terms than to be explaining words well Icuown and thoroughly under- 
stood by them. Hatters and manufacturers of hatters' furs testify 
that the terïns "dressing" and "dressed furs" are not employed in 
speakiug of hatters' furs. The testimony to prove that the cost of 
the skins is iucretised by plucking afEords no assistance in solving 
the questions presented in this case. It needed no witness to satisfy 
the court that labor of any kind upon them involves expense. But 
whether they are dutiable or not is not by congress made conditional 
on their cost. 

The act of October 1, 1890, (26 St. p. 5G7,) contains three para- 
graphs, under some one of which thèse goods must be classifled, 
namely: (444) "Furs, dressed on the skin, but not made up into ar- 
ticles, and furs not on the skin, prepared for hatters' use, twenty per 
centum ad valorem;" (587) — in the free list, — "furs undressed;" 
(588) — also in the free list, — "fur skins of ail kinds not dressed in 
any manner." Thèse are ail the provisions of the act about which 
there can be any question. The similitude section is inapplicable; 
that relates only to uoneniunerate^ articles. Thèse furs are enumer- 
ated, if held to come under any of the paragraphs quoted. And that 
they do come under some one of them is not controverted. The dif- 
férence is in regard to which of the paragraphs of the statute is ap- 
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pliéablé'tô thèse g^Oods. The statute speaks of furs aué fur skins gen- 
eïâlly; It spetsifies' no particular fut, with the single exceptipn of "furs 
liot on the 'i^Ùi, prepared for hatta:«' use," and even there no mention 
is nmde of thé animal bearlng the fur. Nor, with the same exception, 
does it refer to the use for which the furs are Intelided. Paragraph 
444 mttniîèstly intends furs so dresaed that they are in condition to 
be lâaîdétip Into -what are popularly known as "fur goods," Uke caps, 
capes; kiantles, mu^ etc. That such dressing means curing and 
leathentog the pélt is plain, and thèse are "furs dressed on the skln." 
Can thèré be any doubt that they axe dressed fur skins? In the 
opinioa èf the court,' tiùs langtiage of para^^ph 444 shows the 
meanihg of "undressed," and "not dressed In any manaer," as used 
in p&ràgraphs 587 and 588. They are ail to be construed as indicat- 
ihg the Mthering of the pelt. 

And thèse coney skins, which may be adapted to the class of fur 
mahirfâÈetUres above referred to, or ïnay hâve the fur upon them 
taken froto the pelt, and fully "prepared for hatters' use," are to be 
clàiééiA^d for duties, according to tiieir actual eharacter and condi- 
tion Wheû imported into the counti*y. In determining that classifico^ 
tiofl, thô use to which they wiH be ultimately put is not to be con- 
siderêd. If it were, goods in ail respects preclsely alike would at one 
timë be subject to a duty of 20 par centum ad yalorem, and at an- 
other be entitled to freè entry. II. S. v. Schoverlrng, (Nov. 7, 1892,) 
13 Bup. Ot. Rep. 24. But, as said by Mr. Justice Story in Bacon 
V. Bancroft, 1 Story, 341, the tenus of tariff laws are to be construed 
in accordance witii commercial usage and understanding. Recog- 
nizing this rule of interprétation, and keeping in view the évidence 
that thèse skins can be dressed and "made Up into articles," the 
court stUl holds, upon ail the évidence, that, according to gênerai 
conamércial usage and uMerstanding, they are to be classified as "f uv 
slctns nOt dressed in any manner." If any doubt on this point were 
entertatïléd, the course of departmental rulings in regard to similar 
goodSj under successive tariff acts, and the fact that in this act of 
October 1, 1890, congres» retained the exact temas that had been so 
ruled Upon, would lead tlie court to the same resuit. 

Judgment of the circuit court aflirmed. 



Ex parte MOSBS. 
(CSrctilt Court, E. D. Pennsyh ania, December 27, 1892.) 
' No. 32. 

WiTNBSs— Stjbp(bna DtrcKS Teoum — AuTHOKiTT OF Clbrk — Patent Office 

iKTBfiFEBBNCB pROCBEblNGB. 

EeVi St § 4906, providing that, on the application of any party to a con- 
tested case pfending In the patent office, the elerk of any fédéral court shall 
issue a subpoena for a wltness commandlng him "to appear and testl:fy," 
does not include an àuthority to issue a suhpoena duces tecum. 

Rule to show cause why an atttachment should not issue against 
Geoi'ge Stuiart f or contempt in refusing to produce certain lelters in 
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obediepce to a subpoena duces tecum issued by the clerk in an inter- 
férence proceeding pending in the patent office. Eule discharged. 

The subpoena was Issued'under Rev. St § 4u06, whlch reads as follows: "Sec. 
4906. The clerk of auy court of the United States, for any district or territory 
wherein testimony is to be taken for use la any conteated case pending in the 
patent office, shall, upon the, appUcatlon of any party thereto, or of his agent 
or attomey, issue & subpoena for any witness residing or being w'ithin such 
district or territory, commandlug hlm to appear imd testlfy before any otiicer 
in such district or territory authorized to take dépositions and affldavits, at 
any time and place in tho subpoena stated; but no witness shall be roquired 
to attend at any place more than forty mUes from the place where the sub- 
poena is served upon hlm." 

Jones, Carson & Phillips, for the motion. 
Archibalçl E. Dewey, opposed. 

DALLAS, Circuit Judge. TJnder section 4906 of the Revised Stat- 
utes, a subpoena was issued by the clerk qî this court, conunanding 
George Stuart to appear and testify before an offlcer in this district 
authorized to take dépositions and affldavits, at a time stated in the 
subpoena, and at a place not more than 40 miles from the place where 
the subpoena was served upon said George Stuart In this subpoena 
a clause of duces tecum was inserted, commanding also the production 
of a certain letter, The subpoena is under the seal of this court, and 
the testimony to be taken is for use in a contested case pending in the 
patent oflSce. The witness has duly appeared and testifled ; but, upon 
a ground and for reasons which need not be particularly mentioned, 
but which would not constitute a justification of his refusai if a lawful 
subpoena in that behalf had been duly served upon him, he has de- 
clined, and still déclines, to produce the letter referred to. He dis- 
claims, through his counsel, any disrespect to the court, or intended 
contempt of its process, and seeks only an adjudication upon the ques- 
tion of the regularity and sufficiency of the subpoena, as to the duces 
tecum clause. To this he is entitled. If the writ is not lawful, diso- 
bedience is not a contempt. Eev. St. § 725. 

The authority to issue any subpoena such as has been issued in this 
instance is, and must be, whoUy statutory. It is derived from, and 
is dépendent solely upon, the section of the Eevised Statutes which I 
hâve mentioned. In the absence of that section, any subpoena, either 
to testify or to produce a document, could not, in aid of a proceeding 
in the patent office, be lawfuUy issued by the clerk of this court. It, 
and it alone, casts the duty upon the clerk to issue a subiwena; and 
in charglng him with the performance of that duty it expressly de- 
flnes and hmits its extent, and, of course, restricts his power within 
the same bonndaries. The language of this législation is not gênerai 
or indefinite; it is particular and spécifie, — "the clerk ♦ » • shaU 
' * * issue a subpoena for any witness, • ♦ • commanding 
him to appear and testify." It is not admissible that. from thèse 
words, a duty and authority to issue a subpoena commanding, under 
penalty, the production of documents, should be implied. This is un- 
questionable upon gênerai principles; but in this matter the intent of 
congress that such an implication of power should not be assumed 
is quite obvions. In this connection it has said nothing whatever 
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about a 8p.bpoena ducçs tecum, but, in dealing with the subject ot 
deposdttoiffl under a deâiiniis potestateiuy it has plaMy and expressly 
distinguished a snbpoena to testify merely from a mibpoena duces 
tecum. I must présume that the distinction waa in mind In the 
paséa^ <)if section 4906, as li^ell as in the enactment of sections 868 
and 8^9, and tliat, if in tUe former, as in the latter, it had been in- 
tended to authorize a subpoena duces tecum, that intention would 
bave been ezpiessed. The ruie for attachment is discharged. 



UNITED STATES t. RAND. 

(drcnit Court of Appeals, First Circuit November 29, 1892.) 

No. 24. 

1 Claihb A8AIIÎ8T United Statbs — JtJKisDicTiOH of Cibcuit and Distsict 
CôtJBTë— 'Cqmptrollbb's Décisions. 

Act Jdarch 3, 1887, (;24 St. p. 505,) gjvlng the circuit and district courts 
ooùcurrent Jurisdlctlon of clalms agalnst the United States, contalns a pro- 
Tiso that It shall not be construed as glvlng those courts jurisdlctlon to 
liear and détermine "claims whieh hâve neretofore been rejected or re- 
pprted on adversely by any court, department, or commission autborized 
to hear and détermine the same." Bev. St. § 269, directs the flrst comp- 
trollérof the tteàsury "to superlntend the adjustment and preservatioù of 
the ptibUo accoimts subjeot tO lils revision;" and section 191 provides that 
"the balance whlch mày from time to tlme be • • * certifled to the 
heads of departments by * * * the ooniptroUers of the treasuiy, upou 
the settlement pf public aocounts, shall not be subjeot to be changed or 
modtQed by the heads of departments, but shall be ooncluslve upon the ex- 
ecutive branch of the govèmment, and be subject tb révision only by con- 
grëss or the proper courts.*' Heîd, that the disaUowanoe of a circuit court 
oomnilssioner's fées by the flrst oomptroller of the treàsury Is not wlthln 
the prpvlso, as ihe décision of the oomptroller is cpacluslve only wlthln 
the çsçeçjutive department Kand v. U. S., 36 Fed. Rep. 671, overruled. 
Harniôn'v. U. S., 43 Fed. Bep. 560, followed. 
2. SAmb— -DisAu.owANCK— Res JUdicata. 

The dlsaUowance, by a district court, of a daim agalnst the United 
States for fées» for sapposed want of jxuisdiotion to pass upon the merlts, 
is not a bar to a subséquent pétition for the allowance of the claim, after 
determlnatloh tliat the court has jurisdlctlon. 

3b United States Commissionkbs— Dockbt Fées. 

Under UeVi St. § 847, provldlng that the commissloner shall recelve "for 
Issulug any warrant or wrlt, and for any other service, the same compensa- 
tion as Is allovired to derks for iike services," the commissloner is entitled 
to docket fe^ eamed before the passage of the deflciency appropriation 
blU of August 4, 1886, wlilch contained a proylsO "that for Issuing any 
warrant or writ, or for other necessary service, commlssloners may be 
pald the same compensation as Is aUowed to clerks for Uke services, but 
they shall not be entitled to any douket feos;" slnce such proviso was la- 
tended as an amendment to section 847, and was prospective in Its opéra- 
tion. U. S. V. Ewlng, U Sup. et. Kep. 743, 140 U. S. 142, and U. S. v. 
WaUaee, 6 Sup. Ot Kep. 408, 116 U. S. 398, foUowed. 
Same— Fées fob Rbcoonizancbs and WAi«iA>fTs for Commitment. 

Rev. St 1 1014, provides that proeeedings for the examlnation of persona 
charged wlth offenses agalnst the United States are to be conducted 
"agreeably to the usual mode of process against offcnders In such state;" 
and Rev. St. Me. c. 133, § 10, provldes for the recognizance of the party 
upon any adjoummeiit of the examlnation, and for liis commitment if 
no BUfflcient suretles are offered, or lils offense is not bailable. BM, 
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that the commifeslouer is entitled to a fee for drawtog recognlzances or 
warrants of commltment of défendant on adjoumments from day to day. 

6. Same— Pbb Dibm Fbes. 

Tlie commissloner, In hoaring and determining cilmlnal charges, Is en- 
titled to hls par dlem fées oa dàys -when there are -lo examinations of wit- 
nesses or arguments of covmsel. 

6. Bame— Febs fok Dkawikg aîtd Fixing Complaints and Wabeahts ah» 
Entebikg Rbtubns. 

ïhe commissloner is entitled to feea for drawhig complaints, for en- 
tering returns of warrants and summons, and for filùig complaints and 
warrants, even in cases where tUe accused is already in custody under 
process from the state court. 

Appeàl from the District Court of thè United States for the Dis- 
trict of Maine. 

Pétition by Edward M. Band for allowance ôf claim against the 
United States for fées for services rendered as commissioner of the cir- 
cuit court of the United States for the district of Maine, from January 
1, 1886, to September 30, 1886, and from January 1, 1889, to June 30, 
1890. Claim allowed. Défendant appeaJs. Affirmed. 

For opinions rendered on previous applications of petitioner, in- 
volving the same or similar questions, see 36 Fed. Eep. 671, and 38 
Fed. Eep. 665. 

Act March 3, 18S7, gives the United States circuit and district courts concur- 
rent jurisdlctlon of claims against the United States, with a proviso that 
uothii^ in this section giving snch jurisdiction '^haU be construed as glving to 
either of the courts herein mentioned jurisdiction to hear and détermine 

• • ♦ clalms whlch hâve been heretofore rejected or reported on adversely 
by any court, department, or commission authorized to hear and détermine the 
same." 

Kev. St. § 191, provides that "the balances whlch niay from time to time be 

• • * certlfied to the heads of departmènts by the * • • comptrollers 
of the treasury, upon the settlement of public accounts, shall not be subject to 
be changed or modified by the heads of departmènts, but shaU be: conclu- 
sive upon the executive branch of the govomment, and be subject to revision 
only by congress or the proper courts." Section 269 déclares that It shall be 
tho duty of the first comptroller of the treasury "to superlntend the adjustment 
and préservation of the public accoimts subject tohisre vision." 

Eev. St. § 847, reLiting to commissioners' fées, fixes no spécial fee for tak- 
Ing a recognizance, but provides "for issuing any warrant or writ, and for any 
other service, the snme compensation as is aUowed to clerks for like services." 

Act Aug. 4, 1886, entitled "An act making appropriation to supply deflcien- 
cles in the appropriations for the fiscal year ending June 30, 1886, and for 
prior years, and for other purposes," provides that iiertain sums be "appro- 
priated to supply defiolencies in the appropriation for the fiscal year 1886, and 
for other objects, hereinafter stated. * * * For feos of commissioners, 

• * • f 50,000: provided, that for issuing any warrant or writ, or for other 
necessary service, commissioners may be paid the same compensation as is 
allowed to clerks for like services, but they shall not be entitled to any docket 
fées." 

Rev. St I 1014, provides: "For any crime or offense .igalnst the United 
States, the offender may * * * by any commissioner of a circuit court to 
take baU • * • or other magistrate, of any state where he may be found, 
and agreeably to the usual mode of process against offenders In such state, 
and at the expense of the United States, be arrested and imprisoned, or bailed, 
as the case may be, for trial before such court of the United States as by law 
bas cognlzance oi; the offense." 

Rev. St. Me. c. 133, § 10, relating to examlnaticn of offenders, provides: "A 
uiafflstrate may adjoum an examination before hlm, from time to time, foi 
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tio1S^m«m (han tea days at a tlmlë, and the acoused may ^ecognize wlth irafil- 
^ëbt itoïëties foi- hid appearalae0tbef(>ré blm at tbe tlme of >a^ottniment; but 
If no sufflcient sureties are olïered, or tbe offense 4s inot ib('UA'Nâ> tbe ao- 
atused t^mU be cbminltted tojailbyranorder of the^magistrate^istatiiig briefly 
tbw OffffiiBe with wMdi he Is ebarged, aad that he la commited for examina- 
tlon for a future day therein named; and, on the day appototed. he may be 
i^r^ufj^tfbi^forç such magistrat^, by Ws verbal order ,to tbe oflioer cominltting 
Mm, or by wrltten order to any othér person." , i 

The f ollowing opinion wa» dellv«red lu the district «coart on Nprémber 28, 
1891r :'v; 

"WjEBB» District Judge. Tbls pétition is for the alIo\r(uiee of feee as com- 
missloner of the circuit court, -which hâve been, rejeoted by the comptroller 
of the treasury. As originaUy,presented, the clalm amounted to a total of 
$40d.8S.' Subséquent àmeAdiiieuts; luade under récent décisions of the su- 
prême court ta respect to fées of various offlcers, liave striçken out Items 
amountlng t» ||.^2.75, lefi\lng onjy the sum of $247.10 to be pàssed upon by 
tbls court: "nié' case is hèarfl iftli aémtirrer, and the contention by the United 
States is thati'though the services hâve ail been performed, the petltioner Is 
not iegally authorized to charge ttlem, or to be pald ifor ibi^ work. 

"Thougi^ !the items are num^rouSi» they belong to only a few classes. A 
portion of thèse Items were Included in the proceedidgby this same petltioner 
in 1888, and vras ttien, upon the authority of Bliss v.^. S, 34 Fed. Kep. 781. 
held not té bei wlthln the jtfffeaiction of thi* court;. Eaad v. U. S., 36 FedL 
Rep. 671.' Such disposition :of the clalm for sûppbsed want of jurlsdlction 
to pass upon tts merits does not operate as a bar to tbls pétition. The 
former ruûng against the jurisdiction, because the demand had been rejected 
by the comptrblter prier to March 3, 1887t must be regarded as erroneous, 
under the décision of the divttit éourt ta this drcnit and district ta Harmon y. 
U. S., 43 Bled. Bep. 660. 

"In this portion <rf the pétition are charged dooket fées aggregat* 
tag 117 prior to Angust, 1886. The stipreme court haa deolared tiiat the pro- 
vlBo in the defldency appropriation act of Auguat 4, 1886, (24 St p. 274,) was 
gênerai législation, tatended as an amendment of Rev. St i 847, and not a 
mère restriction upon the usé of the moneys approprlated by that act. U. S. 
V. Bwtag, 140 U. S. 142, 11 Sup. Ot.B^. 743. The enactment was then pro- 
spective ta it> opération, and had no rétroactive effect upon docket fées be- 
fore eamed, ahd upon the authority of U. S. v. Wallaœ, 116 U. S. 398, 6 Sup. 
et Rep. 408« fhe petltioner is allowed the $17 so charged. 

"In the pétition so amended no other docket feea are claimed. The items are: 
(1) Recognlzanoea of parties, from day to day, and final; (2) complatats; (3) 
per dlem allowanOes; (4) recognlzances of wituesses; (6) enteriiig vrarrants and 
sUihmons and warrants to commit; (6) copies of returus to court; (7) acknowl- 
edgments to recognlzances; (S) warrants to commit from day to day. 

"The charges for recognlaances of défendant froni day to day are objeoted 
to as unwarranted. The objection Iww no welght Prooeedings for examtaa- 
tton of persons charged wltb offenses against the United States are to be con- 
ducted 'agreeably to the usual mode of process against offenders ta such state,' 
Rev. St § 1014. The statute of the state of Matae erpressly provides for 
recopm7,ance of the party upon any adjoumment of an examtaation. Rev. 
St Me. 6.133, §$ 10, 11. A further objection Is that the recognlzances exceed 
the length arbltrarily declded by tho comptroUer to be sufflcient ta aU cases. 
Inspection of the records of thèse recognlzances does not reveal any useless 
and unjustlflable verbiage. On the contrary, they are earefully and prudently 
framed for the protection of the govemment. If resort to the security of the 
recognlzances shonld be neoessaty, and at the same tlme préserve the rlghta 
of défendants. 

"The fées f or complaints are proper. Rand v. U. 8., 36 Fed. Rep.672; Rand 
T. U. S., 38 Fed. Rep. 666; U. S. v. Bwtag, 140 U. S. 142, 11 Sup. Ot. Rep. 743. 
It Is sitggested by the comptroUer that a party arrested and brought before a 
commlssloner, upon a complalnt for one offense, may, wlthout any new 
proceedtags, be bound over, or commltted to anawer for anythtag else In re- 
qteot to whlcta, ta the progress of bis examluatlon, évidence against bim mav 
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appear. TTpon tbls ground complalnts charglng. In proper terms, dlstlnet of- 
fenses are declared to be of c-xceaslre length, and fées for same ai« re- 
duced. Tbe reasonlng la, U upcn thé hMring it ahould transpire that the dé- 
fendant cannot be beld upon ttie charge nade in tbe complaint, but had com- 
mltted some distinct offense, 'there would be no difflculty In holding liim to 
answer for tlie latter, because the défendant is not held by the commissloner 
upon the papers issued, but upon the tustimony as it is developed upon the 
hearing.' To such a proposition iib answer is necessary. 

"The fées for per dlem allowances liav:e been withheld, upon the theory that 
anch fées are not eluirg(>abie upon da^ wben there wAa uo examination of 
wltnesses, or argument of cOmisel. Tliis question œay bÀ regarded as now 
flnaUy determined in faror of the chargea U. S. v. Jones, 134 U. S. 483, 10 
gSup. Ot Bep. 815; U. S. v. Ewlng, 140 U. S. 142, il Sup. Ct Kep. 743. 

"Becogubâmceé of wltnesses f rom day to day when hpariug ^as adjoumed, 
and final, for thelr attendancie at court, are proper charges. The length of 
the recogulzance must be left, to the discrétion and Integrlty of the com- 
missioher. It U ttot practiCablé to say beforehand what leiigth is suffi clent 
In ail casea By amendment, ail charges in ezcess of oùe recognizanue for 
tfn the wltnesses In a case bavé been stricken out from the pétition. Like 
amendment hks been made in respect to àcknowledgment of reeognizances. 
The charges are proper. U. S. v. E\vlng,'140 U. S. 142, 11 Sup. Ct Kep. T43. 

"The retum of proceedings to court, and copies retumed to court, were in 
eompllance with the requlrement of a rule of court. There Is no évidence 
that they weré imnecessarily prollx The petltioner has a right to be paid 
for thOm. ■ 

"He is aloo entltled to receire the amounts charged for enterlhg retums of 
warrants and summons, and for fillng complalnts and warrants. Rand y. U. 
S., 38 Fed. Bep. 666; U. a v. Ewlng, 140 U. S. 142, 11 Sup. Ot. Rep. 743; 
tr. S. y. Barber, 140 U S. 177, 11 Sup. Ot Bep. 751. The theory that no 
warrant is necessary when the party accused is ali-eady In custody under pro- 
cesa from the state court, is untenable. When the state's custody ceases, there 
must he • proper process to authorize holding hlm in behalf of the United 
States. 

"Warrants of commitment from day to day diuing tbe examination before 
the commit'sloner are proper. Bey. St Me. e. 133, fS 10, 11; U. S. y. Ewlng, 
140 U. S. 142, 11 Sup. Ot Bep. 743. 

"On examination of treasury statements 116,987 and 121,602, I flnd In 
thom eiTors of computatlon, amounting together to $2.15, as clalmed In the 
pétition. No résistance to correction of thèse errors Is made. 

"No yalld objection la found to any charge in the pétition as amended. 
and judgment is ordered for the petltioner for the som of $247.10, and for 

COStB." 

Isaac W. Dyer, U. S. Atty. 
Edward M. Band, pro sa 

Before COLT and PTJTNAM, Cîlrcnît Judges, and lîELSON, District 
Jndge. 

No Tvritten opinion was given, but COLT, Circuit Jndge, in annonn- 
dng the décision of th e circuit court of appeals, approved the opinion 
(supra) of Jndge WEBB in the district court, and its reasoning and 
conclusions. 
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"'■;; _ ■'';; :, UNitED. states t. HÀMi„ét «i ;;;•" 

Mi (iMstrîct Court, W. I>. Pennsylvaiûa. December 17, 1892.) 

1. WiTKi'ssHS m CEiMiNALCASKST-CoMrBTEiîCT— Conviction of Chimb— Statb 

' Tte proTOlOû ôf Eevi Çt. 1 858, that the laws of tbé state to ^111911 the 
OovjF t fe ^elfl aliall bè the rule o£ deéiston as to the cbmpetency oî witriésses 
ih. thé. fe^ecil courts "Iti trials at commoa law and in équity and èdml- 
ràlty,** .aôes! not apply to criminel cases,, and, m! the absence of spécial 
pr9,!fi^o4 by congress, the competenoy ôf wltnesses is tç be deteniiihed 
by tiié' làw ol the state as it éxisted when the judidary act of 1789 was 
pas^o, ceg;a.rûless ci any subséquent state legislatioii. TJ. S. v. Reid, 12 
Ho^jj ^63,jaii^ Logan v. U. S., 12 Sup. Ct. ïiep. 617, 144 TJ. S. 302, lollowed. 

2. Saioh-tBWbict OF Pabdon. 

Otia cijlnihial trial la the fédéral courts of Pennsylvania, a person who 
: ha§i. beea'^nyicted ajid sentenced In the courts of that state for murder 
Is Incompietent to testtfy *xcept wh«a hls disabillty has beea removed by 
apardou. 

8. SAlfB-^LBOISIiATITB PaEDONB. 

A.et Pai Mareh SI, 1860, -(Purd. Dig. p. 469, pi. 357,) providee that when 
any person convicted of a felony, or misdemeanor pimishable with imprlson- 
vaent at tebor, has endured lils punislunent, the punlshment so endured 
shall: liave.the llke effect aiid conséquences as a pardon by the govemor. 
Heiii, : that ttils was a législative pardon, and operated to remove the disa- 
bility in^the same manner as a pardon by the executive, and therefore en- 
abled such persons to testity in crimipal trials in the fédéral courts. 

At Law. I In*lictment of ji'ichael Coleman, Thomas Hughes, and 
M. 0. Hall for breaking and robblng post offices. On motion for new 
trial ànd îa a^rest of jlidginent. Overruled. 

Walter Lyon, U. S. Atty. 
W., J. Brçène, for ûeféadants. 

BirPJFINGTON, District Judge. This is a motion for a new trial, 
arid'the reason allegedis the admission of the witness M. 0. Hall 
to testify, against the objection of the other défendants. Michael 
Coleman, Thomas Hughes, and M. C. Hall, the witness, were jointly 
indicted under section 5478, Eer. St., for breaking into and robbing à 
nuînber of ^ost offices. When the case was called for trial, Hall, who 
had previously confessed to the goTérmnent offîcers his ôwn guUt and 
that of his codef endants, entered a plea of guilty. The other défend- 
ants pleaded not guUty, Hall, belng called as a witness by the 
goveriimènt, the défendants made,, objection to him , as being ia- 
competeut, To sui>port their objection they exMbit to the court 
a record of fiall's conviction, in the court of oyer and terminer 
of AUegheny county, Pa., of the crime of murder în the second de- 
gree. In pureuance thereof he was sentenced to 12 years' iniprison- 
ment, which sentence he had served. The objection was oyerruled. 
Hall was allowed to testify, and the défendants were found guilty, 
The question is again raised on motion for new trial. 

The questions bearing on Hall's competency may be briefly stated 
in the position taken by counsel. .It is contended by défendants' 
counsel (1) that in criminal trials in the United States courts in Peim- 
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sjlvania the. law of that state, as it existed at tlie passage of the 
judiciary aet of 1789 in référence to the admission of évidence, must 
gOTern; and (2) tliat Hall, having been convicted of and senteuced 
for the crime of murder, which is an infamous one, would not hâve 
been a compétent witness in Pennsylvania in 1789, and is therefore 
now incompétent. 

On behafe of the govemment it is alleged (1) that while the convic- 
tion and sentence of Hall in the state court of Pennsylvania, as stated, 
might hâve rendered him incompétent in ail thé courts of that state, 
yet it cannot hâve that effect in the United States courts; (2) that the 
crime of înurder in the second degree is statutory in Pennsylvania, 
and did not exist until the act of 1794, that consequently it could 
not hâve rendered a man incompétent in 17S9, for it did not exist, 
and no conviction could be had for its commission; and (3) that, 
Hall having served his term of imprisonuient, this, under the act of 
March 31, 1860, § 181, amounts to, and is, a pardon, and he is there- 
fore compétent. 

The flrst position of défendants' counsel, viz., tliat the criterion in 
the admission of évidence is the law as it existed in 1789, is well 
taken. Section 858, Kev, St., after certain provisions not hère per- 
tinent, provides: 

"In ail other respects the laws of the stîites in wMch the court is held shall 
be the rules of décision as to the competency of ■witnesses in the courts of 
the United States in trials at common law and In equity and admiralty." 

At flrst view it might seem this included criminal cases, but the 
contrary has been decided. In U. S. v. Eeid, 12 How. 363, the wit- 
ness, Clemens, was rejected in 1851 in a criminal trial in the circuit 
court as being incompétent under the law as it existed in Virginia 
in 1789, althbugh an act passed in 1849 made him compétent. This 
ruling was affirmed by the suprême court; Chief Justice Taney 
(speaking of section 34 of the act of September 24, 1789, of which 
section 858, quoted above, is a substantial re-enactment) saying: 

"The langage of this section cannot, upon any fair construction, be ex- 
tended beyond clvU cases at common law, as contradlstlnguished l'rom snits 
in equity. So far as conoems rights of property, it is the only rule that could. 
be adopted by the courts of the United States, and the only one that eongress 
had the power to establish; and the section above quoted was merely Intended 
to confer on the courts of the United States the jurisdietion necessai^ to 
euable thera to adœinister the laws of the states. But It could not be sup- 
posed, without very plain words to show it, that eongress Intended to ^ve 
to the States the power of prescribing the rules of évidence in trials for of- 
fenses agarnst the United States, for this construction would in effect place 
the criminal jurisprudence of one sovereignty under the control of another." 
"Tlie law by which, in the opinion of this court, the admissibility of testimony 
in criminal cases must be determined, is the law of the state as it was when 
the courts of the United States were estalilished by the judiciari' act of 
1789." 

This doctrine was foUowed in the late case of Logan v. U. S., 144 
U. S. 302, 12 Sup. et. Eep. 617, where Mr. Justice Gray, after a fuU 
discussion of the question, says: 

"For the reasons above stated, the provision of section 858 of the Revised 
Statutes that 'the laws of the states in which the court is held shall be the 
rules of décision as to the competency of witnesses in the courts of the United 
v.53F.no.3— 23 
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ffl^|eHii.,til8lS|^t common law and ,lja eguity and admiralty,' bas no applîca- 
t|9ft,to criîi^ïnal trials; and therefoïe tHeconipeteney of wltnéSses In orim- 
liial thâte in'thé courts of thè United States held withln the étatè of Texas is 
not gèVeraed by a sta:tute of the stttte whicli was flrst enactedln 1858, but, 
excôpt as tàx ascongress bas made>specifio provlslo^ja upqn the subject, is 
go,yeni!ed by tbe-flçmmon law, wUiolj, as bas beeu seen, was^the law of Texas 
before the passage of ttàt staluté, and àt the tlme of the àdodlssion of Texas 
intp the Union a^ a state." 

ThÉSce-w TOsj^pliIîli thata peçspn çoftTÎcted of and sentenced for 
murder; ii b^iug ^Aàiifainous çrffliei would li^''^^ been incompétent as 
a witne^;in tlie courts of Peni(sylY^nia in 1789., Conceding, for the 
piurposj^ bf ibliis case, that.a convictioii and sentence for murder in 
the secffitidi d(eg?;ee would haye tiie same effect, the question theu 
ari$ea, i«.nbt ïïajl a compétent wi^ness by virtue of the ISist section 
of the act of March 31, 1860, (Purd.;Dig. p. 469, pi, 357?) The section 
isaafollows: 

"Where any person hath been, or qhall be, convlcted of any felony uot puu- 
ishable with death, or any misdemeanor punishable with imprisonment at 
Ijiboj.'. and hath endured, or shaU endure, the puntshmeut to which such of- 
f jéndét hath been, or'èhalt bo, adjùdged for the same, the punîshment so en- 
diirëd' shaU bave the likie eflects and conséquences as a pardon by the gov- 
emor, as to the felonjî or j misdemeanor' whereof such person was so con- 
victed." 

• As to the effect of ai pardon in restoring competency there is no 
doubt. It has always been so held in Pennsylvania, (see Hoffman v. 
Ooster, 2 TVhart. 468, and Miller, Wit pp. 18, 19,) and in thé courts 
of the Umted States, (see Boyd v. XJ. S., 142 U. S. 450, 12 Sup. Ct. 
Eep. 292, and Logan t. U. S., 144 XJ-S. 303, 12 Sup. Ct. Bep. 617.) 
But is this act ia effect a pardon, or iB it an enabling statute, passed 
since 1789, and which cornes within the spirit of the court's prohibi- 
tion in U. S. V. Eeid, supra, where it was said: "Bat no law of a state 
made since 1789 can affect the mode of proceeding or the rules of 
évidence in criminal cases?" We are of opinion the latter is not the 
true construction of the statute. It is true, it indirectly changes 
the incompetency of many persons, but this follows from the scope 
of the application of thé act, and not from the change of any rule 
or principle of évidence. The released crindnal, who, without being 
Blentioned by name, is pardoned by its comprehensive terms, and 
tl^ereby made competéiiVis made so in no différent way than he 
would be were he pardoned by najne by the executive. TVTiile par- 
dons are tisually granted by tiie executive, the pardoning power by 
no means is cbnfined to that branch of government. In England par- 
dons by act of pajliaiiient were not infrequent, and they are placed 
on a higher levd than the king's. Blackstone (volume 4, p. 401) says: 

"A pardon, by act of parllament is more bénéficiai than by king's charter, 
for a man is not bound to plead it, but the court must, ex offlcio, take notice 
of it." 

—Which words were qûoted -vWth approval by Chief Justice MarsJiall 
ifi tJ. S. V. Wilson, 7 Pet. 162, where he says: 

"The reason why a court must, ex officlo, take notice of a pardon by act 
of parliament is that it is coiisidered as a public law, havlng the same effect 
on the case as il the gênerai law pmiishing the offense had been repealed or 
amiuUed." 
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Fi'om the very nature of gpvernment, it requîres no reasoning to 
prove the self-evident proposition that in Pennsylvania tlie power of 
pardon was vested in the législative branch by the inhérent power 
of the suprême law-making power, and in the executive by constitn- 
tional provision. The grant of this power to the executive was no 
limitation on the right of the power granting it to exercise it aJso. 
Because this législative power of pardon was donnant, so far as this 
case is concemed, untU 18C0, when the act in question was passed, 
does not stamp it as being of the nature which Justice Taney alluded 
to. The right of pardon by executive and législative branches, with 
aU the well-understood conséquences, including restored competency, 
existed in Pennsylvania jn 1789, when congress adopted tiie then 
rules of évidence as the criterion for future criminal trials. It must 
hâve had in mind the possibUity of pardon by either branch, and the 
effect thereof. The subséquent exercise of that right by the législa- 
tive branch was obviously as proper as by the executive, and a légis- 
lative pardon of Hall by speciaj act of assembly (prior to the consti- 
tution of 1874) would hâve restored his competency. Such beiag the 
effect if HaU were pardoned by name by the executive, there is no 
diiïerent effect where he is pardoned by description of a class of 
offenders. Pardons are granted to individual criminals by name; 
amnesty to classes of offenders or communities. They dtlïer, not in 
kind, but solely in the nmnber they seva-ally affect. We are of opin- 
ion, therefore, that the act of 18G0, quoted above, was a législative 
pardon or act of gênerai amnesty. It is true it does not take effect 
until after the imprisonment has been served, but that makes it none 
the less a pardon or its effects différent. See Logan v. U. S., supra. 
That such is the case — ^that it was passed as a gênerai pardon, and 
intended to supply the place of the numerous pardons the governor 
was called on to issue to restore the competency of convicted per- 
sons — ^is evidenced by the report of the commissioners of the Pénal 
Code, who, in reporting to the législature for passage the section 
quoted, said: 

"This section Is new; it is foimaed on the principle that, If the offender 
has fuUy sufifered the punishmunt laflicted by law iipon hls crimes, he should 
be restored to soclety wlthout any further légal taint. * • * In effect, the 
object of this statute is at présent attained through the pardon of the gov- 
ernor, which is continuaUy inv^olied to restore such persons to thelr compe- 
tency as witnesses, after they hâve fulfilled the sentence of the law." 

This citation shows the act was passed as a substitute for indi- 
vidual pardons, to supply their place, and to make that which had 
been bef ore a matter of iudividual grâce one of gênerai right. 

Eegarding this act as a législative pardon, — ^that it has the same 
effect as an executive pardon to Hall by name, — we are of opinion his 
competency is restored, and his testimony was rightly received. The 
view Ave hâve taken renders it needless to discuss the flrst and sec- 
ond positions taken by the government> as noted. ITie motion for a 
new trial is overruled, and the défendants directed to be brought up 
for sentence. 
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UNITED STATES v. PATRICK et al 
(Glrcnit Ck>iirt, M. D. Tennessee. December 3, 1802.) 

No. 2,855. 

Orra. RiGHTs— CoNSPiaACT— Indictm«nt. 

Au indlctment imder B©t. St. §§ 5508, 5509, for consplracy to "injure, 
oppress, threaten, oj* Intlmldate any citizen" in the free exercise of any 
right or privilège secured bjr the constitution or la^vS of the United States, 
mxist arer that the pérsons conspired against were citizens, and it Is in- 
snfElcient merely to allège that they "were offlcers conspired against in the 
discharge of their offlciaî dûties. 

At Law. Indictment ôf A. J. Patrick, Morgan Petty, and James 
Epps, under Eev. St. §§ 5508, 5509, providing a punishment for any 
persons who conspire to injtimidate, etc., any citizen in the free exer- 
cise of his rights ùndeF; the constitution and laws of the United 
States, or ^hô, in carrying ont such a conspiracy, commit any felony 
or misdemeanor. On demùrrer to the indictment. Sustained. 

John Rnhm, TJ. S. Atty. 

J. H. Holman and Lamb & Tillman, for défendants. 

KEY, DisMet Judge. *TÎ two or more persons conspire to injure, 
oppressi threaten, or intimidate any citizen," etc., (Rev. St. § 5508,) and 
^'â, in violating, the proviens of the preceding,8ection, any felony or 
misdemeanor he committed, they shall be punished for the same with 
suck punishment as the laws of the state provide." Id. § 5509. The in- 
dictmei^t in thJs case does not allège any conspiracy against the rights 
éi îSpnrrier, Mather, and Cardwell, etc., as citizens, but as ofScers. It 
does not aTÔrthat they were citizens of the state or of the United 
Statea Admitting that the sections referred to may apply to offlcers 
in the discharge of their oSfecial duties, it cannot be admitted that they 
do 80 unless sjçich ofQcçrs are citizens, and it seems to me that citizen- 
ship should be averred. The case pî Logan v. U. S., 144 C. S. 263, 
12 Sup. et, Rep. 617, does not sustain a contrary view. The indict- 
ment in that. case alleged that the persons conspired against were 
citizens of the United States. Logan v. U. S., supra, 144 U. S. 265, 
282, 12 Sup. et. Rep. 618, 622. The demùrrer is sustained. 



TUBMAN V. WASON MANUF'G CO. 

(Circuit Court, D. Massachusetts. January 3, 1892.) 

No. 2.471. 

Patents fob Inventions— LtMiTATioN of Claim— Prior Art. 

Letters patent No. 192,014, Issued Junc 12, 1877, to George S. Roberts for 
an improvement la railway cars, consistins; of bay Windows integr.il -with 
the sides of the car, and not pi-ojecting beyond thi- gênerai Une therêof, 
must, in view of the prior state of the art, be reatricted to the spécifie 
structure described thereln. 
Same— Infbingbment. 

The shape of the bay Windows of the patent belng represented by Unes 
oblique to the sides of the car, and meeting at an obtuse angle, the patent 
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Is nbt tnfringed by cars havlng bay Windows the sldes whereof are repre- 
sented by Unes extendlng obllquely from the sldes ot the car, and con- 
nected at thelr outer extremlties by a Une paraïlol with the sldes ot the 
car. 

In Equity. Suit by William K. Tubman against the Wason Manu- 
facturing Company for infringement of a patent Bill dismissed. 

William K. Tubman, pro se. 

Robert J. Fisher and Benjamin Priée, for défendant. 

CARPENTER, District Judga This is a bîU in equity to enjoin 
an alleged infringement of letters patent No. 192,014, granted June 
12, 1877, to George S. Roberts, for improvement in car wiadows. The 
clarm of the patent is as foUows: 

"A railway car constructed wlth two Unes of alteiiiatin^ posts, a, a, and 
c, c, for the insertion of Windows in oblique or zigzag positions, and for form- 
ing bays or recesses in the sldes of the car, opposite to the several seats 
Ihereof, substantlaUy as and for the purpose herein speclfled." 

As thus described, the invention might well be called, as the com- 
plainant suggests, an "improvement in the construction or formation 
of the sida of a railway car." The claim of the complainant is that 
the "invention consisted broadly in concei^ang the method of fonning 
the side of the car with or into a séries of bays intégral therewith, in 
and as a part thereof." He has not argued his claim orally, but re- 
lies entirely on his brief ; and, if I correctly foUow the argument of the 
brief, the words "intégral therewith" and "in and as a part thereof" 
import that the essence of the invention lies in the fact that the bays, 
like the other parts of the side of the car, extend from the floor to tiie 
roof, and that no part of the bay projects beyond the gênerai line of 
the side of the car. 

Goming, then, to a considération of the state of the art, I observe, 
first, that cars having bay Windows as part of the sides thereof hâve 
long been in use and known to the trade hère involved. I shall not 
undertake to describe ail thèse, except to notice that in ail of them, 
so far as I observe, the Windows project beyond the gênerai side line of 
the car. As a f air type of the whole, I may ref er to the ventilator pat- 
ented by H. M. Paine, January 6, 1852, and shown tu the drawing at- 
tached to his letters patent No. 8,645. It therefore seems clear that a 
car side with bay Windows was well known when Roberts made his 
invention. What, then, were the éléments of bay Windows as then 
known to constmctors ? It may be taken as matter of common knowl- 
edge that bay Windows hâve long been constructed in the waUs of 
houses in such manner that the projecting space, so to call it, ex- 
tends from floor to ceiling, and in such manner also that no part of 
the bay window projects outwardly beyond the gênerai side line of the 
wall. The functions of the old bay Windows also seem to me to be 
the same as those of the Roberts invention. The view from the win- 
dow is broadened alike in aU. The bay window in the house wall pré- 
sents this advantage, without extending beyond the line iixed by the 
limit of ownership or by other considérations for the outer line of the 
wall, in like manner as the bay window in the car side obtains the 
Bame advantage, without projecting beyond the limits allowed by con- 
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«iêeratioiîs of safety op otlierwise for the gena-al Mdth oï the car. 
T^'è^ffyahtage oif vfei^fflàtîbii îs obtàînëd, certainlj-, as wëil in a bay 
livînabw 'Whîch pfojects béyoiid tlié side of the car as in' 6nè wMch, as 
the complainant puts it, is in and a part of the side of the car. From 
thesé' consideratibns it seéms clear to me that thé Eoberts patent, 
properly eoœtrued, involvas ai invention only of the spécifie structure 
described and shown therein. Thus interpreted, I am clear that it is 
not infringed by the respondents. They hâve constructed cars in sub- 
stantial accordance with tiie plan shown ra the patent No. 335,770, 
issueij JFébniary 9, 1886, tq B. Price. The bay window of Eoberts 
has a gênerai outline w^ich may be diagramatically represented by 
two lines, e^ch oblique to the side of the car, and meeting in an ob- 
tuse angle. The bay window constructed by the respondents would 
in lik^ manner be represented by two linçs oblique to.the side of the 
car, and connected at their outer extremities by a line parallel with 
the si^e of the car. This is not the structure of the Eoberts patent, 
and therefore, because thè respondents do not infringe that patent, 
I tbinl^rti^e bill must be dismissed, with costs. 



STREAT V. SIMPSON et lU. 

(Circuit Oom-t, S. D. New York. Janufiry 6, 1893.) 

Patbkts fok Inventions— Invention— Design Patent eor Textile Fabrics. 
Ijetter» patent No. 16,379, issued November 10, 1885, to George Streat 
for a.A&àsa for prlntlng textile fabrics, conslsting of strlpes of solld blocks 
of col<>r: parallel to and ciltemating *ltli strlpes crosEcd at right angles by 
altbmàftag dafk and llght; Mes blended Into each other by shadlng, "so as 
to Imltatë the woven f abrtc Commonly known as 'seersuçker,' " are void; It 
appearing that the patentée merely concelved the idea of Imitating seer- 
suçker on printed fabrioa, which was not new; that he showed to one 
GUinore, the owner Of a, fftctory, a photpgraph of seersuçker, and perhaps 
Indicated to hlm how the sawe mlght be Imitated by shading ofC cross Unes 
"betwéen the Strlpes, and' that the real method of producing the Imitation 
was worked ont by a designer In Gilmorè'a factory, It not appearing that 
sudi désigner was controlled by anytlilng but the sample and photograph 
fumished by the patentée. Streat v.White, 35 Fed. Rep. 426, folio wed. 

In Equity. Suit by Q«orge Streat against William Simpson, Jr., 
and oliiers, for infringenient of letters patent No. 16,379, issued No- 
vember 10, 1885, to George Streat for a design for printing textile 
fabrics in imlliation of seerSucker. Bill dismissed. 

Samuel R, Betts, for plaintiff. 
Reuben L. Eoberts, for défendants. 

WHEELER, District Judge. This case involves the same patent 
as Streat v. White, decided by this court, held by Judge Shipman, in 
April term, 1888, (35 Eed. Eep. 426.) There the design sought to be 
patented isifuHy described. On the évidence the court theh did 
not flnd th£|t tb© plaintiff invented anything but the imitation of seer- 
suçker on printed fabrics. More évidence as to the plaintiff's efforts 
has been produced. That the plaintiff talked with Gilmore, at whose 
factory the designing and engraving were done, about this pattern, 
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gare hîm a sample, and afterwards sent him a photograpH of seer- 
sucker to work by, is not disputed. Probably he showed Gilmore, and 
perhaps gave to Mm, a sketch showing his idea of how the seersucker 
could be imitated by shading off cross Unes between the stripes. 
Whatever he may hâve done with such a sketch, he had nothing to 
do about designing or engraving the tools for printing the imitation, 
but through Gilmore; and that the designer and engravw were con- 
trolled by anything but thé sample and photograph given to them by 
Gilmore is not made to appear. They seem to hâve produced this 
Imitation of seersucker from this sample and photograpl^ at the plain- 
tiff's request, through Gilmore, without further direction from th6 
plaintiff. That hè got the idea of his pattem from seersucker would 
not prevent a patent for his pattem; but he eould not patent the idea 
of imitating seersuckes* as a design, as was clearly shown by Jndge 
Shipman, nor the shading of cross lines in an imitation of it, nor by 
a design patent his method of imitating it. He does not really ap- 
pear now moreïhan befoi© to hâve invented anything patentable that 
would be patented in his patent. Besides this, the défendants' i>at- 
tem is not more like the plaintifE's than like the photograph of seer- 
sucker, which ail would hâve a right to work into any pattem noi a 
copy of a patented on& Let a decree be entered dismissing the bilL 



THE ELEXBNA. 

THE ALICE J. VENABLH, 

THE SAMUEL T. WHITH. 

HASTINGS V. THE BLEXBNii 

GIBBONS V. THE ALICE J. VENABLB. 

SAMB T. THE SAMUEL T. WHITB. 

(District Court, E. D. T^îrglnla. November 30, 1892.) 

CSoHBTrrunoNAi. Law— Maritimb Liknb — Statb Oysteb Lawb— CSostisoa- 
TiOK OF Vkssbl bt Statk. 

Code Va. § 2186, providlng that a sale of a vessel forfelted by proceed- 
Ings in the state court for vlolating the oyster laws of the state "sliall vest 
In the purchaser a clear and absolute title," is null and inoperative, in so 
far as it would divest the maritime liens of innocent parties attachlng bo- 
fore the arrest of the vessel; and such vessel may be subsequently selzed 
in tlie hands of the purchaser, and subjected to such liens, by proceedtaga 
In the fédéral admiraity courts. Taylor v. Carryl, 20 How. 683, âistio- 
guished. 

Bame — Mabitimi: Liens— Supplies and Materiax.s. 

On such a libel, clalms for supplies, materials, and repalr» fnmlshed 
wKhin six months before the seizure of the vessel by the state must be 
allowed, but materials fumlshed after such seizure muât be disallowed, u 
not withlu the jurisdlctlon of the court 

Samb— Beamen's Waobb. 

Clalms for wages by seamen who were on the vessel at the tlme of iMr 
■elzure, and presumably pàrticlpatlng In the violation of law for whlch ab* 
was selzed, must be disallowed. 

In Admiraity. Libels for materials, repairs, and seamen's wages. 



PKDERAI. REPOBTEB, Vol. 53. 

Thomas S. Hodson, for Ijjbelants, 
■ R. Taylor Scott, Atty. Gen., for the State o{ Virginia. 
-Hannanson & Hèath and Eobert L. Montagne» Jr., for claîmants. 

HUGHES, District Judga Thèse vessels; artested, condemned, 
and sold under forfeiture proceedings instituted by the state of Vir- 
ginia forfriolations of laws enacted for the protection of oyster beds 
belpoigillg to the state, hâve been libeled in this court for claims of 
material men and seameoi, which constituted liens in admiralty upon 
the éeva*al vessels before their seizure by ofQcers of the state. 

Some of thèse daims will be allowed by this court, some of them 
disallowed; but the question in the case of each will remain, whether 
pénal and forfeiture proceedings prosecuted by the sta-te to a sale of a 
vesselarrested in delictb divests a lien in admiralty previously resting 
upon that vessél. Inasmuch as it is expressly enacted by section 
2186 of the Code of Virginia that such sale "shall vest in the purchaser 
a clear and absolute title to the property sold," the question already 
stated takes the additional form whether that clause of the section 
is operatiT©, or null and toid, as to previously subsisting admiralty 
liens. ŒTiese libels M^ere not flled ia either case during thè pendency 
of the:fori£feit«î*e proceedings prosecuted by the state. They were each 
of them brought after the final confiscation of the vessels, and after 
their coming into the hands of the purchasers. There was no actual 
conflict of jurisdiction between the court in which the criminal pro- 
ceedings were had and the admiralty court. It was not untU the con- 
fiscation of the vessels jwas flnally consummated that suit in ad- 
miralty was instituted hère to enforce the respective maritime liens; 
so that another form of tïiè question which bas been stated is whether 
an admiralty lien can be/divested under proceedings, even criminal 
in character, by a commçn-law court. 

The provision^ oï the Code authorizing the arrest and confiscation 
of vessels for violations «tfôysterlâws are such as intentionally ex- 
clude ail righ|s of innocen,t ÇJ^editors of the vessels sold. The poeting 
of a notice of the information flled for the forfeiture of the ofliending 
vessel oii the front door of the courthouse at which the proceeding is 
conducted, and its publication in a newspaper of the state, such post- 
ing aiud publication, it is enacted, "shall be sufficient service of the no- 
tice on stll persons concemed in interest" It is further enacted that 
"ignorance of the respondent or other contestant that the property 
seized waa being used in violation of law shall be no défense. Nor shall 
it be ground of défense that the person by whom the said property 
was used in violating the law has not been convicted of such viola- 
tion." 

The sale of a ship by an admiralty court for the satisfaction of 
maritime liens, in due course of a suit in admiralty, gives the title to 
the purchaser against ail the world. It gives such title by virtue of 
the maritime law, which is part of the law of nations. The provisions 
of the Code of Virginia as to the trial, the notice of trial, and the 
sale of ai vessel arrested for violations of the oyster laws are intended, 
without the sanction of the maritime law, or of the law of nations, 
to make the sale of a vessel under the proceeding of the local court as 
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coiiclusive against the world as a sale in admiralty; so that tlie ques- 
tion aiready stated assumes the additional fonn wliether tlie righ,ts 
of maritime creditors in a sMp can be divested by a local court by a 
proceedtng unknown to the maritime law. 

Let it be premised that it is declared by the constitution of the 
United States that "congress shall hâve power to constitute tribunals 
inferior to the suprême court;" that "the judicial power of the United 
States shall be vested in one. suprême court, and in such inferior 
courts as congress may from time to time ordain and establish;'* that 
"the judicial power shall extend to ail cases of admiralty and mari- 
time jurisdiction;" that "no state shall pass any law impairing the ob- 
ligation of contracta ;" and that "no person shall be deprived of prop- 
erty without due process of law." Let it be also premised that con- 
gress, in exercising its powers derired from the constitution, has 
provided that the district courts of the United States shall be courts 
of admiralty, and has, by the ninth section of the judiciary act of 
1789, enacted that thèse courts "shall hâve exclusive originfil cogni- 
zance of ail civil causes of admiralty and maritime jurisdiction." 

The précèdent principally relied upton by the respondents to the 
libels pending in this court is that of Taylor v. Carryl, 20 How. 5^. 
In that case a créditer at large of the owners of the barque Eoyal 
Saxon, of Londonderry, Ireland, then lying in the port of PhJladelphia, 
whose claim was not maritime, sued out a foreign attachment al 
Philadelphia, und^ which the ship was arrested and held to answer 
the judgment of the court of common law from which the attachment 
issued. WhUe this suit was pending, the seamen on board the ship 
flled a libel for their wages in the admiralty court, sitting at Phila- 
delphia, proe«ss under which was duly served by its marshal. While 
the suit at comiùon law was stUl pending, the admiralty court pro- 
nounced a decree in favor of the libelants. Under this decree exécu- 
tion was issued, and the ship sold by the marshal, and delivered to the 
purchaser. Thereupon the plainttffs in the common-law suit re- 
plevied the ship in the suit instituted in the common-law court. Un- 
der order of this court the sherifE sold the ship. Thèse proceedings, 
thus briefly described, went to the suprême court of the United States 
for review, and that court held that in order to give jurisdiction to the 
admiralty court the arrest under its process must hâve been valid; and 
this was not the case when the vessel was, at the time of the seizure, 
in the actual and légal possession of the sheriff. 

This case is far from being ail fours with the one at bar, and de- 
cided nothing more than that a ship held in custody pending a litiga- 
tion by one court is not liable to process of arrest by another court, 
even although the latter be a court of admiralty. This case of Taylor 
V. Carryl is, howevOT, fuU of instruction for us in the one we hâve 
now under considération. The suprême court was divided on the 
question of the competency of the admiralty court at Philadelphia 
to deal with the Eoyal Saxon while in custody of a common-law court. 
The majority held that it was not. The justices who dissented from 
this View were the admiralty judges, Taney, of Baltimore, Grier, of 
Philadelphia, Wayne, of Savannah, and Clifford, of Belfast, Me. 
As the dissenting opinion of Chief Justice Taney is a luminous 
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beapottînîAiiiesrican juTispradènce, I will extract freely from it. He 
say», ambiig^Whei- things: 

"There are some priiiciples of law which hâve beeu so long and so veell es- 
tablisUod that it Is sufflclent to state them without referring to authorities. 
The lien of seatueh for thelr wages Is prior and paramount to ail other olaims 
on the vessel, and must be flrst paid. 

"By the constitution and laws of the Uulted States the only court that has 
jurisdlctlon ovec tliis lien, or Is autliorized to enf orce it, Is the admiralty court, 
and it Is the duty of that court to do so. "The seamen, as a matter of rlght, 
are entltled to the prooess of the court to enf orce |>ayment promptly, tn or- 
der that they may not be left pennUess and without the means of support on 
shore, and the riglit to this remedy is as well and flrmly established as the 
ilght to the paramount lien. No court of common law can' enf orce or displace 
thls lien. It haa ho JuriSdictloii over it, »or any rlght to Obstruct or interfère 
with tlie lien or the remedy which Is given to the seamên. 

"A gênerai oreditor of Ihe shipowner has no lien on the vessel. When she 
ta attaclied J)y process frona a court of common law,;nptliing Is taken, or eau 
be taken, but the Iriterest oif the owner remaining after the maritime liens are 
satisfled. The ielzure does not reach them. The Jiilng taiien is not the 
wholé Interèst in the ship, akid the ohly interest which thls process can seize 
is a sécondary and subordinate Interest, subject to the supèrlor and para- 
mount clalms of theseamMi'B wages; and. what will betJie amoimt of thosu 
clatuia,,or whether anything would remain to be attached, the court of comnaon 
law cannot know untll tliey are heard and decided upon In the court of ad- 
miralty. ,1 dô not understàûd thèse propositions to be disputed. 

•'■"Unâier'itlié attachment, therefore, which issuèd from the common-law court 
of Pennsylvania, nothlng was; legaUy in the custody of the sheriŒ but the in- 
terest of the owner, whatever It might prove to he* after the Uens were heard 
and adjudicated in the only c»^urt that could hear and détermine them. * * • 
The question, then, Is siiniiiy mis: Can a court of common law, having jurisdlc- 
tlon of ônïy a subordlnate and iaf erlor interest, shut the doors of justice for 
twelve moaths or more a;îaiûst ;thé paramouut and superior clalms of seamen 
for wages,, due, and preventtbem from seelilng a remedy in the only court 
that can p.ve it? I think jiot; * * * and it is equally a déniai of the right 
of the Court pf admiralty to exercise the jurlsdlctlon conferred on it by the 
constitutîoin dnd laws bf tiie Uùlted States. 

"NoW, It Is verycléàf that; tf this ship had been seized by process from 
a common-ilaw court of the United States for a debt due from the owner, the 
possession of the marshal mider that process would hâve been superseded by 
process fïom the admlràlty upon a preferred maritime lien. This I Under- 
stand to bé'Bdtnltted; and, if it be admitted, I do not see how the fact that thls 
process wflis firom a common-law court of a state, and served by its own offl- 
cers, eau ;iuak.e any différence; for the common-law court of a state has no 
more right .tp impede the adipiralty in the exercise of its legitimate and ex- 
clusive ppyérs than a comhion-law court of the United States. 

"And the shèrlff, who Is the mère ministerlal offlcer of the court of common 
law, can hâve no greater pbwer or jurisdictlon over the vessel than the court 
whose process he exécutes. Ile seizes what the court has a right to seize; he 
has no right pf possession beyond it; and, if the interest over which the court 
lias jurîsdictipn is secohdary and subordinate to the Interest over which the 
admiralty haiS exclusive jurisdIcHon, his possession is Sécondary and subordinate, 
in liiie manner, and subject tp the process on the superior and paramoimt 
clalm. It is the process and the àuthorlty of the court to issue it that must 
détermine who has the superior right. * * * In the case of The Flora, 1 Hagg. 
Adm. !i98, ilie vessel had been seized by a sherIfÇ upon process from the court 
of king's Ijénch; She was àftérwards, and whùe in possession of the sherifE, 
.irrested npOn process frôul the admiralty on a prlor maritime Uen, and was 
sold by the maMhal while fihe sherifC stlU held her under the common-law pro- 
cess. The saleby: tbeimarshal was held to be vaUd by the liing's bench. 
• * ■ ♦ I çannôt be, peisuftàed that a court which, by the constitution of tie 
n'arshal actéâ dhder' a' pourt bf compétent auUiority, (see note, p. 301;) and 
they refused tb Interfère iWlth the surplus \Vliich remalned after payment of 
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(lie sêaitien's wai^es, whlch had been pald Into the reglstry of the admiralty, 
even in behalf of the creditor who had seized under their own process. * • • 
It wa,s conceded on ail baadâ that the possession of the sherilï was no obsta- 
cle to the arrest by the marshal. 

"But it seems, however, to be supposed that the drcumstance that the com- 
mon-law court was the court of a state, and not of the United States, dlstin- 
gulshes this oase from that of The Flora, and Is décisive in this controversy. 
And it is said that ihe Royal Saxon was in the possession of another spv- 
ereignty, and in the custody of its law, and that no process could be served 
upon her, Issuing from the court of a différent soverelgnty, without Infrin- 
giug upon the rights of the state, and bringing on unavoidably a confUct be- 
tween the United States and the state. If by another and a différent sov- 
erelgnty it is meant that the power of the &tate is sovereign in Its sphère of 
action, as marked ont by the constitution of the United States, and that no 
court or offlcer of the United States can seize or interfère with property in 
the custody of an offlcer of a state court, where the property and ail the right 
in it are subject to the control of the authiorities of the state, nobody wlll dis- 
pute the proposition; but if it Is intended to say that, In the administration of 
judicial power, the tribunals of the state and the United States are to be re- 
garded as the tribunals of sépara te and Independont sovereign ties, deallng 
with each other in this respect upon the pi-lnoiples whlch govem the comity of 
nations, I cannot assent to it The constitution of the United States Is as much 
u part of the law of Pennsylvania as its own constitution; and the laws passed 
by congress pursuant to the constitution are as obllgatory upon the courts of 
the State as upon those of the United States; and they are eqiially bound to re- 
spect and uphold the acts and process of the courts of ttie United States, 
when actlng within the seope of their legitimate authorlty. * • * 

"The constitution and laws which establish the admiralty courts and regu- 
late their jurisdiction are a part of the suprême law of the state; âud that state 
could not authorize its common-law courts to issue any process or its officers 
to exécute it whlch would Impede or preveut tlie admiralty court from per- 
forming the duties imposed upon it, in exerclsing the power conf erred on It by 
the constitution and laws of the United States. 'J'he states bave not, and can- 
not hâve, any jurisdiction in admirahy and maritime liens, to bring them Into 
coniiict with the courts of the United States. 

"The constitution and laws of the United States conf er the entire admiralty 
and maritime jurisdiction eipressly upon the courts of the gênerai govem- 
ment, and admiralty and maritime biens are therefore oijtside of the Une which 
marks the authority of a commonlaw court of a state, and excluded from its 
jurisdiction; and If a commbn-law coiu^t sells the vessel to whiçh the lien bas 
attached, upon condemnation, to pay the debt, or on account of Its perishàble 
condition, it must sell subject to the maritime hens, and they will adhère tp 
the vessel In the hands of the purchaser and of those clatming under him. 
* * * I cannot be persuaded that a court which, by the constitution Ht the 
United States, bas no jurisdiction on the subject-matter— that is, the mari- 
time lien— can, directly or indlrectly, delay the court which, by the constitu- 
tion, bas exclusive jurisdiction, from fulfiUing its judicial duty, or the seamen 
from pursuliig their remedy where alone they can obtain it" 

It does not appear wliether tlie seamen, after the final concluSior 
of the common-law suit, brought thek libel in admiralty to assert 
their lien agaiast the purchaser of the Eoyal Saxon; but as the com- 
mon-law suit, begun in 1847, did not end untU 1858, it must be pre- 
sumed that they had in the long interval been scattered by the winda 
to the four quarters of the earth. 

It can hardly be pretended that the late Oliief Justice Taney, who, 
for maintaùiing the supremacy of state laws in a matter within the 
proper sphère of state authority in a mémorable case, was the best- 
abused judge that ever sat upon the bench, was capable of dispara 
ging the authority of a state court in the case in which he delivered 
the opinion from which the foregoing extracts were made. The only 
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questioa in that case of Taylor t. Carryl, which was before the su- 
prême «OTirt, was not whether the arrest and sale of the sMp by th.e 
côMÉtdtl-laTv court in a suit against the owner by a créditer at large 
coiildbe orderéd at ail, but simply whether the admiralty could inter- 
pose; to subject the shlp to a maritime lien during the pendency of 
the common-law suit. Five of the justices held that the admiralty 
could liot interpose; four of the justices dissenting from that ruling, 
and hôlcling that the admiralty court could not be thus delayed in the 
exercise of its especial and exclusive powers. 

The practice of the king's bench of England (a tribunal supposed 
by là'Wyérs who hâve not kept pace with the progress of légal science 
in miïàern times to be esspecially hostile to the admiralty jurisdiction) 
is difiEerent from that established by the suprême court of the United 
States in Taylor v. Carryl. Not only in the case of The Flora, cited 
by Judge Taney, did it give #ay to the admiralty, but it is the prac- 
tiç^QfthJEit: court in like cases to do so. Nor are the other courts of 
Englaâd any longer influenced by the passionate inTeotives of Lord 
OoÈb against the admiralty. In the case of Harmer r. Bell, reported, 
ijdL this Country, in 22 Eng. Law & Eq. 62, we find a case, heard on ap- 
p^àl ïû privy council, siinilar in principle to the one at bar. I quote 
luiid CQndense from the syUabus: 

"A Scotch steamer ran down an Engllsh vessel In the Humber. A suit was 
cotttitieiiced by the owrters of the Bnglish vessel against the owner of the 
àtéamer, in the court of pèsslon in Scotland, for damige, and the steajiier was 
ai^irésted under process of that court. Afterwards, and pending thèse proceed- 
IrigS, thé steamer waS sold by the Scotch court wlthout notice to the pur- 
cl&ser bf thls unsatlsfled claim against her. The proceedings in the court of 
session wete still pendiiig when the steamer, having corne withln the jurisdic- 
tldn of England, was agatn ârrested under process of the lilgh court of ad- 
miralty in' England, and an action for damages cominenced In that court for 
•he saihe cause of action as was still pending in Scotland. ïhe owner of the 
stéa:jnét, who had purchased her, appeared under protest in the admiralty 
court, ând pleaded— First, lis alibi pendens; and, secondly, that he was a pur- 
chaSér for value wlthout notice. Held, flrst,.that the plea of lis alibi pendens 
\va,s bad, as the suit in Scotland was In the first Instance la personam, the suit 
behig commenced by process against the persons of the owners of 
tlie vessel, (the défendants,) and the arrest only collatéral to secure the 
debt, Whllë the proceedings In the admiralty court In England were, in the 
fiist instance In rem, against the vessel, and therefore the two suits, belng iu 
thclr nature différent, the pendency of one suit could not be pleaded in susp>,>n- 
sion of the other; spcondly, that as by thé civil law a maritime lien does not 
îhclude oi- reqdire possession, but, being 'the foundatiou of proceedings in rem, 
such lien travels with the thlng into wliosesoever possession it may corne, and, 
when carrled lato effect by a proceeding in rem, relates back to the perlod 
when it flrst at'tached, the steamer was Uable for the damages commltted by 
her, thou^h lu the hands of a purchaser, wlthout notice of the damage, or of 
the proceedings iustltuted against her." 

I think it is plain from what has been said that a maritime lien 
cannot be divested by any proceeding in a civil action in a common- 
law court; that such court cannot exercise jurisdiction over the lien 
©ither dtrectly or indirectly; and that a state of thia Union cannot 
under the constitution confer jurisdiction to divest this lien, the lien 
attaching at the moment of the contract or tort in which it originates, 
and traveling with the ship wherever it may go, into whosesoever 
possession it may come, by whatever right or accident. Nor can it 
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be adjudicated in the United States by any otlier court than those 
upon which, by the constitution and laws of the United States, the 
exclusive jurisdiction over it is conf erred. Th© state of Alabama 
once passed a law by which she aimed to confer on certain state 
courts, as to certain maritime contracte, a jurisdiction over ships pre- 
cisely the same as that possessed by the United States courts of ad- 
miralty; but the law became a nullity under the décision of the su- 
prême court of the United States in the case of The Belfast, 7 Wall. 
624, in which it was held that — 

"In aU cases -nliere a maritime lien aiises, the original jurisdiction to enforce 
It by a proceeding in rem is exclusive in the district courts of the United 
States, as provided by the nlnth section of the judiciary act of 1789. State lég- 
islatures hâve no authorlty to create maritime liens; nor can. they confer ju- 
risdiction upon a Btate court to enforce such a lien by a suit or proceeding In 
rem as practlced in admlralty courts. The statute of 7th of October, 1864, of 
the state of Alabama, is therefore unconstltutional and void." 

The admiralty jurisdiction under the law of nations is criminal as 
weli as civil. The states in ceding, by the constitution, to the judi- 
cial power of the United States the cognizance of "ail cases of ad- 
miralty and maritime jurisdiction," retained no part of the jurisdic- 
tion, either civil or criminal; and, when congress created certain 
courts as admiralty courts, the admiralty jurisdiction passed ex- 
haustively to them, by virtue of the constitution, and it was unneces- 
sary for congress to enact in express words, as it did, that this juris- 
diction in civil causes should be exclusive. The jurisdiction in i om, 
belonging to admiralty courts, — that is to say, the power to deal 
with ships by name as sentient beings, irrespectively of ownership 
or other condition or circiunstance, — ^belongs exclusively and pe- 
culiarly to the admiralty, and cannot be conferred, either for civil 
or criminal purposes, by state législation, upon the common-law 
courts of a state, so as to operate in dérogation or exclusion of the 
power of the admiralty to enforce maritime liens in due course of ad- 
miralty procédure. 

In évasion of thèse settled principles of admiralty law, it avails 
nothing to contend that the police laws of a state are superior to 
them. Analogous in tWs respect to the law of Virginia providing for 
the seizure in rem and confiscation of vessela engaged in violating 
her oyster laws are the pénal lavs of congress enacted for the sup- 
pression of the slave trade and the unlawful catching of Africans on 
the Guinea coast. It was held by the suprême court that the sale 
of property forfeited under laws against the slave trade by proceed- 
ings in one of the circuit courts of the United States (which are com- 
mon-law courts) did not affect the maritime liens of seamen and ma- 
terial men upon the property forfeited. In the case of The St. Jago 
de Cuba, 9 Wheat 409, it was held that— 

"The clalms of seamen for wages, and of material men for supplies, where 
the parties were innocent of ail knowlerlge of, or participation in, the illégal 
voyage, are preferred to the claim of forfeiture on ihe part of Ihe govem- 
ment." 

The court says in its opinion in that case: 

"The precedence of forfeiture has never been carried further tlian to over- 
reach common-law contracts entered Into by the owuer; and It would be un- 
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nçftçstmalJlflito î^Xtend laiem, farjUîer." 'Torfeititre ^ops not ride over the 
,ri^t^,4SiW^i>'W'i^'^ '''*''*t''0^-^*^ wliether they be called 'liens' or 

'pWvfleig^k*.*' "tii tlie case bf Wreckage and salvage, It is Unquestionable that 
ïôVMtèfes wbilld-lié éupersedèd; and we soe no groutid on which to preclude 
any other maritlniff daim reaBy and honestly acqtiired. We conour in the 
opinion of the ooj^rt' below tlia:t:;thç fair clalms of se^men and subséquent ma- 
terial nien are npt overneached ijyithe prevlous forfei]tûre." 

Whilë tMs is 80^ yet it is undoubtedly true that the rights of sea- 
inen and ail others on board of an oflEending Tessel at the time of her 
arrest, and also the rights of the owner of the vessel, whether he be 
innocent of her offense or not, may be conflscated in due course of 
proceeding by the conunon-law coiu^ of the states, as well as of the 
United States. U. B. y. The Malek Adhel, 2 How. 210. 

The ça^ of Voorhees v. Bank, 10 Pet. 449; ï'oulke v. Zimmerman, 
14 WalL 113; McNitt v. Tnrner, 16 Wall. 363; McCready v. Vir- 
ginia, 94 U. S. 391 ; and Bo^s v. Com., 76 Va. 989^^— are not in point. 
They woiîld be in point if the regularity of the proceeding in the 
conanon-Iaw court only was in question. Whçre a court of common 
law, h^ving replète jurisdiction of a suit, has passed final decree or 
judgnxeni^ the regularity of its proceedings cannot be examiaed col- 
laterajly. Eut where their jurisdiction is confined ■within certain 
limita by thç eojnstitution of the United States, their jurisdiction may 
be exar^inie4 collaterally, so far as they transcend the limits of their 
constitution^ powers. 

None wjll fieny the cgmpetency of the state of Virginia to pass laws 
of forfeitxire and confiscation effectuai for the important purpose 
of proteeting her oyster beds from piratical déprédation, Such laws, 
as far as they can be operative, should be uphel4 and respected by 
the public pad by the courts. The question hère is not upon the 
policy of guch.jlfiws, or u,pon the competency of the state to enact 
them, but fsimply whether, when enacted, they can be made to em-. 
power tliecoromou-laiW courts to exei-cise adiuiralty jurisdiction in 
préjudice of maritime liens; the states having, as the suprême court 
of the United States say? in U. S. v. Bevans, ,3 Wheat. 336, and ta 
Jones V. iieague, 18 How. 76, "partedwith the power so to legislate 
as to conflict witii the adiniralty jurisdiction or laws of the United 
States." Having parted with that power, the state of Virginia can- 
not exercise it to the divesting and totruction of maritime liens rest- 
ing upon vessels seized afld conflsçaied under her laws for the pro- 
tection of oyster beds, where the seamen, material men, and others 
holding thèse liens are innocent of participation in the acts for which 
the vessels are conflscated. 

It is urged by the attomey gênerai of Virginia tiiat the oyst«r fun- 
dum of the state, if liens arising anteripr to confiscation were given 
precedence over forfeiture, would be destroyed, as vessels would go 
upon voyages of trespaps "plastered aU over with liens." But mari- 
time liens are few, of defiuite character, and ^ifiicult to counterfeit. 
To be valid, they must be of récent origin; staleness destroys them. 
The court would stultify itself to admit the possibility of such 
abuses as this learued oïlicer apprehends. Besides, it must be re- 
membered that constitutioual rights cannot be brushed away by 
mère suspicions of ft*aud. The adiniralty court will always lean 
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towards tlie state in adjiidicating thèse liens, aûd wUl rigidly scruti- 
nizè'all èiich claims. 

I corne, tterefore, to the examination of the claims of the libel- 
ants and petitioners in the three cases at bar. In the case of the 
Bchoonèr Elexena there are two claims of material men. That of 
S. F. Hastings for |36.63, for saUs and repairs of sails, etc., is stale 
as to 123.63; only $13 is therefore allowed. That of Crockett & Con- 
norton for $62.36, for supplies fumished within six months before the 
seizure of the vessel by the state of Virginia, is allowed. Decree 
will be entered for thèse sums. As to the claims of seamen flled in 
this case, amounting to $126.03, it appears from the imperfect papers 
presented in their behalf that they were on board of the Elexena at 
the time of her capture in delicto, presumably participating with the 
vessel in her violations of the laws of the state. Thèse claims are 
therefore disaUowéd. 

As to the case of the schooner Alice J. Venable. The claùn of the 
libelant, J. T. Gibbons, is for sails and repairs of sails, fumished 
within six months before the seizure of the vessel, amounting to 
$68.59, which is allowed. That of Prendergast & Sons, for sails and 
other materials furnished within six months before the seizure of the 
vessel, amounting to $346.35, is allowed. As to the claims of seamen 
preferred in this case, amounting to $100.81, it is almost a necessary 
presumption, from the papers evidencing the claims, that the seamen 
were on board the offending vessel at the time of her seizure, and 
they are therefore disallowed. 

In the case of the schooner Samuel T. White, the claim of the 
libelant for sails and tackle, amounting to $168, furnished within 
six months before seizure, is allowed. That of Ernest Parsons, 
amounting to $208.70, is disallowed in part and allowed in part. 
Items to the amount of $60.70 are disallowed as stale. Items to the 
amount of |13, for sails furnished after the seizure of the vessel, are 
disallowed, as not within the cognizance of the court. Of this claim 
the sum of $135 is allowed. Decree will be entered accordingly. 
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(Circuit Court of Appeals, Third Circuit. December 23, 1892.) 

No. 1. 

. CiBCUIT COCBT OF ApPEALS— PATENT CaSES— DECISIONS IN OtHBR CIRCUITS. 

The rule wliich requires a circuit court to follow the décision of auotlier 
circuit court tu relation to the same patent, when the question and the 
évidence are the same, does not extend to the circuit court of appeals; 
and that court wUl exercise its indépendant judgment, giving attentive con- 
sidération, however, to the judgments of the circuit courts in other cir- 
cuits. 
1. Patents fok Inventions— Combinations. 

In order that a combination of old éléments may be patentable, It is not 
nece&sary that ail the constltuents shall so enter into the combination that 
each changes the mode of action of every other, and that each not only per- 
lorms its own part, but is also in some way directly concemed In the per- 
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formance of thelr respective parts by ail the other éléments; but It la 
sufflclent that the combiiiatloii produces a new and uselul result, and not a 
mère aggregate of several résulta. Pickering v. MoCollough, 104 U. S. 310, 
explalned. 

8. SaMb— GoNS-ÏRCCTiON op Claim— Invbïîtion— CaSB Rbotstebs. 

The third rtalm of letters patent No. 253,506, Issued February 14, 1S82, 
to Mlchael Campbell, covering, in a cash registering apparatus, a séries of 
keys to deslgnate certain amounts, combined with the cash drawer and 
drawer hoMer medlately eonnected with said keys, and a sprlng to throw 
the drawer opm when released by the drawer holder, Is a claim, not for 
détails of mebliaijism, but for the combinatiôn of the keys with the drawer 
to produce the Tequired resuit, and was a pioneer Invention, altliough none 
of the mechânism by whlch thls resuit was obtained was new. 47 Fed. 
Bep. 212, teversed, and National Cash Register C6. v. Boston Cash Indi- 
cator & Recorder Co-, 45 Fed. Rep. 481, diSapproved. 

4. SAîIK—IIIFBINÔEMBNT— ÉQUIVALENTS. 

Inthis claim one of; ;the éléments te thç; "médiate connection" Itself, and 
not the détails thereof, and the patent te Infringed by a cash register in 
which the drawer is released by pressing the keys, although the particular 
méchànism of the connection between the keys and the drawer la not the 
same as that of the patent; and It Is immaterial that in the tnfringlng ma- 
chin© the drawer is released, when the flnger leaves the key, Instead of on 
the downward pressure of the key, as tn the patent. 47 Fed, Eep. 212, re- 
verse<l, and National Cash Register Co. v. Boston Cash Indleator & Re- 
cotder Oc, 45 Fed. Rep. 481, dlsapproved. 

Appeal ifrom the Circuit Court of the United States for the East- 
ern Disti*ict of Peirnsylvania. 

In Eigiiity. Bill by the National Cash Eegister Company, Michaeî 
Campbell, and Maria G-. Wellbrock against the American Cash Eeg- 
ister Company for infringômènt of a patent The circuit courte fol- 
lowing the décision of the circuit court for the district of Massa- 
chusetts in îfational Cash Eegister Co. v. Boston Cash Indicator & 
Eeeorder Co., 45 Fed. Eep. 481, held that there was no infringement, 
and dismissod the bilL 47 Fed. Eep. 212. Complaiaants appeal. 
Eeversed. 

Edward Eector and Lysander ïïill, for appellants. 
Ernest Howard Huuter and John E^ Bemiett, for appellee. 

Before DALLAS, Circuit Judge, and WALES and BL'FFINaTON, 
District Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree dis- 
misstng a bill for aUeged infringement of patent No. 253,500, for au 
improvement in cash registering apparatus, granted to Michael 
Campbell, and dated February 14, 1882. The only claim involved is: 

"(3) In a cash registering apparatus, a séries of keys to desigiiate certain 
a momits, combined with the drawer, the drawer holder, D, medlately eon- 
nected with said keys, and thé sprlng to throw the drawer open when released 
by the drawer holder, substantlally as described." 

The défenses are that this clahn is invalid, and that, even if valid, 
it is not infringed. It is insisted that it discloses no patentable in- 
vention whatever, but that, if it should be sustained, and as for a 
combinatiôn, the appellee's machine would not be an infringement, 
because it not only does not contata any of the spécifie devices of the 
appeUants' apparatus, but also does not employ the combinatiôn al- 
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leged. Tlie appellants, on the otiier hand, admit that ail the spécifie 
devices were old, singly and ia other combiiiations. but assert that 
what Campbell inventèd and claimed is a combination, and nothing 
else. Accordingly, their cpunsel contend tiiat the claim in question 
is valid, as disclosing a patentable invention of a new and useful 
combination, and that the appellee's machine is an infringement, not 
because of any real or supposed identity or équivalence of éléments, 
but because it accomplished the same residt as is accomplished by 
the Campbell machine, by substautially the same mode of opération. 
We hâve, then, no issue as to novelty or infringement of détails, and 
therefore the only questions to be considered are: First. Is the 
claim for à combination, supported by invention? Second. Has the 
appellee inifringed? 

1. The claim is, in ternis, for mechanism "combinéd Tvith" other 
mechanism. It is true that certain particular mechanism is men- 
tioned, but it does not necessarily resuit that the patentée intended 
to limit the claim to any spécial devices, or that the law wîU so re- 
strict it, The question is one of construction; and as we are of 
opinion, upon grounds to be hereafter stated, that Campbell's inven- 
tion was à priinary one, it foUows that the language of this claim 
should be as liberally interpreted as its fair import will allow, to the 
end that his conception shall be justly protected to its true extent, 
and in its broad and actual scope. The invention, says the spécifica- 
tion, "relates to a cash registering apparatus to be employed in con- 
nection with a cash drawer," and the claim ia for (in such apparatus) 
a séries of kèys to designate différent amounts, combinéd with a 
drawer for receiving cash; a drawer holder, for holding the drawer 
closed against the tension of the spring, (preseiitly mentioned;) a 
médiate connection (of some kind, not designated) between the séries 
of keys and the drawer holder, by which the latter wUl be disen- 
gaged from the drawer upon the opération of any one of the keys; 
and a spring to throw the drawer open when so disengaged. By this 
contrivance the cash drawer, which when closed is always locked, is, 
by the opération of any one of the keys of the séries, thi'own open by 
the spring; and none of the devices by which this object is accom- 
plished, so far as tliey are designated in the tlurd claim, were new. 
The séries of keys, the cash drawer, and the spring were unques- 
tionably old; and the drawer holder is but a pivot lever, diflering 
from other levers of the same class in nothing but in f oriu, and in the 
use to which the patentée applied it. Of any particular mechanism 
of médiate connection, nothing need be said at this point. Xone 
is specifically mentioned in the claim with which, alone, Ave are eon- 
cerned; and for the présent purpose it may be takeu for granted 
that none which was new was contemplated. It is clear, then, that 
so to construe this claùn as to confine it to spécifie détails woiild bt.» 
to invalidate it for lack of novelty: A conséquence which eertainly 
ought not to be accepted when, aecording to the natural and ordinary 
meaning of its language, it plainly appears to be a claim for a new 
combination of old devices, — a well-known séries of keys combinéd 
with the other familiar mechanism mentioned, and luediately con- 
nected, in some way not mentioned, with the drawer holder included 
v.63F.no.3— 24 
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iliJ itlSia* mèchanism. It caiàiotiîbe restricted to aJl or;î|.»y of the de- 
viCèè tfâeâ iu tlie médiate connection between thfi séries of keys and 
thë drttWer holder, not only.becdiuse tUey are not even specifled in the 
third claim, but also becauâetliey are expressly claimed in the sec- 
oAd elalm, which is: 

"(2) tri. à cash registering appamtus, a séries ot keys to designate certain 
amdUlit3,'-a pawl-carrying bar; o, and a séries of toggle levers, x, Intermedi- 
ate betlv^en each key and taie said pawl-oarrylng bar, the toggle lever, b, ac- 
tuated by the bar, c, combined wlth the drawer holdet, D, and drawer. O, sub- 
stautlallj as descrlbed." 

Ther&is nothing upon this record wMch woijl^ wî^rrant us in at- 
trîbutttg to the patentée thè folly of having presented, and to the 
patent office the improvidence of having allowed, two claims for the 
sanïe ttMg. The distinction between them must be maintained, 
thatboth may be given effect. 

The courte whose decree is the subject of thig appeal, expressed no 
indepehdent opinion, but merely followed the décision, of the circuit 
court for the district of Massachusetts in a suit in which the same 
clajm'lmd been in controversy. National Cash Eegister Ço. v. Boston 
Cash Iridicâtor & Kecordér Co., 45 Fed. Eep, 481-4:85., Tt^he course 
pursmed In this regard was in conformity with tihe rflle, well estab- 
lished in Itiis circuit, to {oUow, unless under extraordinary cii'cum- 
stances, a ptior judgment of any other of the circuit courts of the 
United States, wiierever the patent» the question, and the évidence 
are the sanie in both sùits. We do not question the propriety of 
this practioei as it lias heretofoi-e prevailed; but it cannot be ex- 
tended toi this court. The décisions of the several circuit courts, 
whenever pertinent, will be attentively considered by this tribunal; 
but because they are subject to appeal, and for (rther manifest rea- 
sons, it is not a^iissible foi? a court of review to accord them con- 
trolling eJïect Accordingly, we hâve in this instaaice carefully ex- 
ainined the opinion of the learned circuit judge of the first circuit; 
but, though regarding it with sincère respect, we flnd ourselves m- 
able to coneur in it. Tliis claim, as we read it, is, distinctly, ex- 
clusively, and broadly, for a new combination; and we know of 
no authority oi principle of law which, so reading it, would war- 
rant uS in converting it, by construction, into a claim for detaMs 
merely. 

Thus far we hâve assmhed that the actual invention was of a new 
and useful combination, and also (perhaps without necessity) that 
it was a primary one. We will now state the reasons by which 
thèse assumptions are supported. Whether or not the "Connect- 
ing mechanism" between tiie drawa* holder and the keys was new 
with Campbell is, in our opinion, apart from the question. That 
mechanism, or any part of it, was not, as we hâve shown, covered 
by the claim in controversy. Tlie complainants' bill was not founded 
upon it; and this court is not called upon to deal with it, but solely 
with an alleged combination, which it is asserted, but denied, was 
invented by Campbell. Directing our investigation, therefore, to this 
distinct issue, w^e hâve, upon full examination of the proofs, become 
entirely satisfled that Canipbell was in fact the original and first in- 
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venter of the combinatioE claimed in Ms third claim. It is unneces- 
sary to refer in détail to tiie several exhibits wMch were introduced 
to show the prier state of the art, or to enter upon a discussion of 
the testimony. It is enough to say tljat, upon ail the évidence, we do 
not doubt that Campbell was the flrst person who combined a 
séries of keys with any other mechanism whatever, so as to attain 
the object which he proposed and accomplished. It nowhere ap- 
pears that a combination of a séries of keys with a drawer holder and 
other mechanism had ever before been coneeived, by means whereof 
each key of the séries, whén and as operated, would or could unloek 
a drawer in a cash registering apparatus, and permit a spring to 
open it. This Campbell effected, not by new mechanism, but by a 
new combination, and in doing this he made a patentable inven- 
tion. 

We hâve not overlooked the suggestion of appeUee's counsel that 
Campbell's conception and arrangement were merely of an ag- 
gregation Of known éléments, not amounting to a true combination, 
and that, therefore, he was not entitled to a patent for anything. 
This suggestion is based upon the allégation that each of the élé- 
ments associated by Campbell does not qualify every other of them ; 
but this is true only in the sensé that each does not modify or change 
the charactèristic mode of action, or method of opération, of the 
others. In dOing its appoiuted share towards effecting the single 
resuit achieved by the co-operation of ail, each élément acts, of course, 
according to the law of its own being; but, though of necessity so act- 
ing, it is stiU, none the less, combina with the others, and does "qual- 
ify" each and ail of them, (not tlieir distinctive methods of opération,) 
in the sensé that each is, by the co-operation of the others, capacitated 
to contribute, by acting in its own peculiar way, to the common end, 
which, without the co-operation of each and every other of the co-ordi • 
nated éléments, it would be powerless to accomplish or advance. 
Some of the language used by Mr. Justice Matthews tu delivering the 
opinion of the suprême court in Pickerrag v. McOullough, 104 
U. S. 310, bas been pressed upon our attention, as indicating, it 
is claimed, that in a patentable combination of old éléments aU the 
constituents must so enter into it that each changes the mode of 
action of every other, and that each élément must not merely per- 
form its own paît ta the combination, but must also, in some way, 
be directly and immediatély concerned in the performance of their 
respective parts by every other of the éléments. No such doctrine 
as is thus claimed to be deducible from the opinion in Pickering v. 
McCullough appears to hâve been essential to the judgment in that 
case, nor do we thinlc it necessary to attribute to the particular 
language referred to (104 U. S. 318) the meaning ascribed to it by 
counsel. If, instead of an extract, the whole opinion be read, in con- 
nection with the authorities wldch are cited in it, it may be readily 
perceived that the substance of the doctrine intended to be aflOrmed 
is that a combination, to be patentable, must produce a new and 
useful resuit, as the product of the combination, and not a mère aggre- 
gate of several results, each the complète resuit of oue of the combined 
éléments; There must be a new resuit produced by their union. That 
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CaiHpbèll's invention was of a combination, as thus defined, we en- 
tetiàMnà doubt; and tliat Mr. Justice Matthews shonld be under- 
stood as holding that no combination is patentable which does not 
fulflll the requii'enient which appellee's counsel insista is requisite, we 
cannot suppose. If it were essential to a valid patent for any com 
binatioû Avliatever that the mode of action of every élément in- 
cluded In the combination should be changed by each of the others, 
it woùld hâve been impossible to sustain several combination pat- 
ents which hâve in fact been upheld, as, indeed, it would be difficult 
to conçoive of any mechanical combination which would be both 
possible and patentable. A screw or a lever can act only in one way, 
yet a S(*rew and a lever may so act in combination as to produce, in 
conséquence of their combination, a single, new, and useful resuit. 
Moreover, there is no intimation in the opinion in Pickering v. Mc- 
CuUoùgh of a purpose to overrule the eai-lier décisions with which 
(upon the vlew takeu of it by counsel) it would appear to conflict, 
nor has'it in later cases (which, of course, are to be foUowed) pre- 
vented the suprême court from declaring the law of this subject in 
accordanbe ■With our understanding of it. Blake v. Eobertson, 94 U. 
S. 728; Parks v. Booth, 102 U. S. 96; Loom Co. v. EEiggins, 105 tJ. S. 
580; Clough V- Barker, 106 U. S. 166, 1 Sup. Ct. Kep. 188; Lake 
Shore & M. S. Ry. Co. v. National Car Brake Shoe Co., 110 U. S. 229, 
4 Sup. et Kep. 33; Lock Go. v. Sargent, 117 U. S, 536, 6 Sup. Ct. 
Eep. 934. 

Campbell's invention was a primary one. The proofs abund-vtly 
establish that he was the flrst person who succeeded in effecting, 
in any mahner or form whatever, the opening of an automatically 
locked cash drawer, in a cash registering api»aratus, upon the opéra- 
tion of any one or other of the keys of its séries. In doing this he 
did not nierély improve upon somethtng which had been done before. 
What he produced was absolutely and entirely new. The resuit 
which he'achieved was a distinct and single one, which had not, by 
any means, been previously attained. He entered upon barren terri- 
tory in the domain of invention, and was the first to occupy and 
appropriate it. He was a pioneer. Machine Co. v. Lancaster, 129 
U. S. 263, 273, 9 Sup. Ct. Eep. 299. That Campbell's invention was 
useful, we are also fuUy persuaded. The évidence of this is so com- 
plète as not to require detailed discussion. Indeed, the ocular proof 
of its practical utility, manifested by the opération of the apparatus 
in our présence, would of itself be sufficient to require us to con- 
clude that it does not lack this essential of patentabUity. 

2. But little need be added with especial référence to the matter 
of infringement. In National Cash Eegistering Co. v. Boston Cash 
Indicator & Eecorder Co., supra^ it was held that the mechanism 
speciflcally designated in the third claim was old, but that the 
mechanism of médiate connection, which was not designated, was 
new, and that there was no infringement of the patent, because the 
défendants used a Connecting mechanism which' differed from that 
used by the plaintiffs^ As we, however, hâve been constrained to 
view this daim as for a combination, the question of infringement 
must necessarUy be considered by us as related to a subject quite 
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distinct from that to which. the same question was dii'ected in tlie dé- 
cision of the case to whicli we Lave referred. The correct inquiry, 
from our point of view, is not whether tlds appellee uses, in its 
mechanism of médiate connection, the same devices which are used 
by the appellants, or équivalents thereof, but whether the médiate 
connection employed by the appellee is not itself an équivalent of the 
médiate connection of the Campbell combination. It may be con- 
ceded that there are marked différences in the détails by which this 
connection is made, and its purpose accomplished, in the one ap- 
paratus and in the other; but the manifestly weU-founded expert 
testimony is that "a médiate connection," not the detaOs thereof, 
is ineluded among the éléments of the Campbell machine. This 
élément, as wéU as ail others of the patented invention, are found in 
the appellee's apparatus. We attach no importance to the fact that 
in the appellants' machine the drawer is released upon downward 
pressure of the key, while in that of the appellee it is released as the 
finger leaves the key to which the pressure is applied. In both, the 
drawer is opened by what is substantially one and the same act, — 
the opération of a key of the séries. Though some of the correspond- 
ing parts of the machinery are not the same, and, separately 
«onsidered, could not be regarded as identical or conflicting, yet, 
having the same purpose in the combination, and eiïecting that 
purpose in substantially the same manner, they are the équivalents 
of each other in that regard. Cochrane v. Deener, 94 U. S. 780. 
We are of opinion that the combination hère claimed is infringed by 
the apparatus used by the appellees. 

The decree of the circuit court is reversed, with costs, and it is 
ordered that this cause be, and the same is bereby, remanded to the 
said circuit court for further proceedings to be there taken in pur- 
suance of this détermination and judgment of this court, and in con- 
formity with this opinion. 



BAUAdER V. WILIi et ai 

(Circuit Court, N. D. New ïorE. December 23, 1892.) 

No. 5,881. 

1. Patents fob Invention— Limitation of Olaim— Pbior Art— Candle-Shap- 
ma Machine. 

Letters patent No. 330,200, Issued November 10, 1885, to Anton F. 
Baumer, cov&r an apparatus for thaping candies, comprising a tubular 
holder with a die at one end and a plunger at the other, whereby the linal 
shape and finish are given both to the ends of the candies and to the exterior 
circumference of its body. Held, that if the patent is sustainable at ail, in 
view of the fact that similar candies had been before made, and that 
machines for molding and pressing plastic mateiial by means of a die and 
plunger were well known, It is entitled ouly to a narrow construction, and 
tlie patentée is nôt entitled to invoke the doctrine of équivalents. 

■2. Same — Infrinsement. 

The patent is not Infringed by a machine having a single die for molding 
the foot of a candie, the tip being meanwhile held tirmly by a cushion 
which prevents the can'dle from slipplng, but does not Impart any foim or 
finish to the tip, and In which the holder embraces only a part of the 
candie, and is not adapted fo smooth or finish the exterior thereof. 
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• JnMEqOity. STdt by Aaton F. Baumer g.gamgft Louis Will and 
qtliêrpi/fbn infringement of a patent. Bill disniissed 

: 6.'É. Mëll, for complainant. 

' Siîiitt.'"& Denison, for défendants. 

b0X;Ê, District Judge. This is an equity action for the infringe- 
ment, pi ,lfetteys patent No. 330,200, granted to Anton F. Baumer, 
NpiyesDiitiëi; 10; 1885, for an improved apparatus for sliaping and finish- 
ing candies. 

"l'herjurpose of the Invention Is to apply the final sliape and finish to tlio 
exterior.^pjd, nioro partioularlj- to ttie ends, of candies molded or otherwise 
fornied àptiTôxiûiaiely to sMpe" 

The iarention consists— 

"In amappftratuB eowprlslng a tubidar holder for fimbraclng the body of the 
candie, a dlg at one end of aajd Bolder, and a plunger at the opposite end of 
thé, saine», -wl^ereby the candie is compressed èndwlse between sald die and 
plungëf , ' WMiBh linpart the final shape and feisb to the ends of the candie, 
and'At the'same time eSpand the candie clrcumferentiaîly in the tubular 
holder^r:wtaJiOh rtjtalghtens, suioptlw and finlshes the exterior of the body of the 
oandlo; aod ttua Invention nlsQ consists In. certain auxiliary devlces connected 
■wltli tije afprésaid apparatus." 

The içiàimâ involved are as foUows: 

"(1) Ali apparatus for shaping candies, oomprislng a tubular holder for em- 
bracing'th,e,'boay of tbe candie, a die at one end of said holder, and a plunger 
in thic oppo^tp end of thesamet substantlally as set fonh and shown. (2) ïhe 
coinbinaitton of the tulîulàr candie bolder, dlès at opposite ends of sald holder, 
aiid a plunger carrying one of said dles, as and for the purpose specifled." 
"(4) The oomblnation of the tubular candie holder, a conieal die at one end of 
sald holder: and corrngated lon^tudinaUy tO; taper and corrugate the foot of 
the candie, a conciiyed die ip the opposite end of the holder to taper the top 
of the candie, and a plunger (Cairrying one of said dies, sùbstantlally as set 
(orth aiid Bhown." 

The défenses are lack of novelty and inventioû and noninfringe- 
ment. 

In 1865 John Lyon Field, an Englishman, made and patented a 
candie with an eidarged corrugated foot made in the shape of an 
inverted frustum of a cône so that it would flt the socket of any 
candlestick. The Field candie was made in a mold. The patentée 
makes a, candie precisely similar in appearance, but by a différent 
method. Eté takes an ordinary molded candie, and, in order to make 
the enlargëd foot, forces the lower end into a die shaped exactiy 
Uke the low^ end of thé mold In which the Field candie must hâve 
been made. The product is the same in both instances. The pat- 
entêe's candie is no better than Field's candie. The method of making 
the former Ivbnld seem to be more cumbersome and expensive. If 
there be any advantage in putting the candie through two manipula- 
tions where one would sufiice, it is jieither poiiited out in the patent 
nor was it explained at the argument. The thing produced being 
old, and dies for making articles similar in character being well 
known, the patent Would seem to be dangerously near the doctrine 
of the Bretzel Case. Bretzels weré old and dies for cutting dough 
were old; it was, therefore, held that it was not invention to make a 
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die that would eut a bretzel. Butler v. Steckel, 137 U. S. 21, 29, 11 
Sup. et. Eep. 25. But in any view the invention is a narrow one. 
The prier art was fuU of machines for molding and pressing plastic 
material by means of a die and plunger. Several of thèse machines are 
shown in the record. It is entirely clear that the patent cannot hâve 
a broad construction and that the doctrine of équivalents cannot l>e 
im-'okad to bring within the claims structures which do not contain 
the features expressly made a part of the claims. Derby v. Thomp- 
son, 13 Sup. Ct Eep. 181. 

Conflning the claims to the apparatus described, the défendants 
do not hiMnge. They do not use a holder which imparts a final 
finish to the candie, for the reason that it does not completely ùiclose 
the candla They do not employ two dies at opposite ends of the 
holder. They hâve a single dié at one end for molding the cone- 
shaped foot^ after the wax has been softened to make it plastic. 
While thia opération is being carried on, the tip of the candie is held 
firmly in a cushion or bearing to prevent the candie from sllpping 
when subjected to the action of the plunger at tlie other end. Tîiis 
bearing or cushion dœs not impart any form or finish to the tip of the 
candie as does the complainant's die; its ofiice is solely to hold the 
candie in place. The first claim contains the foUowing éléments: 
First, a tubular holder for embracing the body of the candie, sec- 
ond, a die at one end of the holder, and, tliird, a plunger at the Op- 
posite end. A machine whiteh infringes this claim must be con- 
struct«d with the die and the plunger at opposite ends of thé 
holder. The cushioned support used by the défendants is not a die. 
Therefore there is no die opposite the plunger end of their holder. 
Indeed, it is doubtful if they employ the first élément of the claim. 
Their holder embraces a part of the candie only ; it is not adapted to 
straighten, smooth or finish the exterior of the candie, or penait it 
to expand circumferentially. The upper part of the candie is not 
touched by the holder in any way. Of course, if the first claim is 
not infringed neither of the others is, as both of them describe a 
holder with two dies, one at each end. The défendants, as has been 
seen, use an apparatus having but one die. The bUl is dismissed. 
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(Circuit Coiurt, S. D. New York. December 22, 1892.) 

1. Patents foe Inventions— Sxipficienct op Spécifications— Description. 
Tlie first claim of letters patent No. 279,094, Issued Jnuo 5, 1883, to 
Emile Kegreisa, covers aii improved process of giving a variegated appear- 
ance to tiie omamentatton of enameled ironware, by recoating it with a 
oolored liquld after It tas been enameled in the usual way. In the spéci- 
fication the process is described as follows: "After the ordlnary process 
of enameling lias been oompleted, I prépare a thln glaze oomposed of any 
coloring matter that can be made to remain mechanicaUy suspended a 
short tlmé In water, and apply It to the article. • • • The glaâe should 
be mada snfiieiently tliin to avoid being pasty, so that it will freely spread 
or run over the surface. • * * The glaze will be tound to sepârate and 
coagulate in irregular spots," etc. Held, that the patent is not hivalid for 
Insufficiency of description, in that it does not state that the enamelmust 
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be coàUse ground, so as to remain but ft short tlme mechaulcally suspended; 
for one skilled In the art would know tliat the resuit could only be ob- 
tjaijxed bjr the use of coarse-ground enameL 

a, SÀmB— Intbhtion. 

lu' View ol the fact that Kegreisz was the first to perfect the art, and 
inaké it à commercial su-icess, and, that the goods are pleaslng and oma- 
Eiental, and bave become popular wlth the public, It must be held that 
the dlscovery of the process involved the exercise of Inventive faculty. 

8. Çamb— Anticipation. 

Anticipation of the patent by the Vollrath process was not sufliciently 
Bl|iowîi, the évidence thereof belng that of witnesseâ who attempted to 
âéscMbé'a compllcated process practtced by them 10 or 15 years ago, and 
whQ didf not agrée as to the çonjposltlon of the enamel then used, or the 
ol)jeGt:th«y had in vlew; and It appearlng that the results produeed by 
that process were crude and ungainly, and that Vollrath himself, in hls 
1881 pàtebt,' stated that thé mottled appearance wàs due to an oxidation 
of the métal surface during the opération of drying, (a process entirely 
f oi'elgn to that of the patent,) and It also appearlng that he is himself a 
licensee iinder the patent,— ra position whoUy incopsistent with the theory 
tîiat he was thé first Inventer. 

4. SXïfiDl— iNFKINGBMENT. 

Thé claini is Infringed by oneiwho employa the same process, although 

• he a^s thereto enother step, namely, that of shaMng the article after it 

! h|i$ bpen dipped In the glaze,; Jn order tohasten ttie ppocess of accumulat- 

irig thç partlclfes tcT produce iljie mottled appearance, slnee this kind of 

manipulation was well knoWU in the art of enaiilèltn^. 

In Equity, On final heajriog' BîU by the Lalance & Grosjean 
Manufacturing Company against the Habennann Manufacturing 
Company for infringemént of a patent. Deraee for complainant. 

Arthur Y, Briesen, for cômplâinant. 
Eobert N. Èènyon, f or dêf etîdant 

COXE, District Judge. The complainant sneS for the infringe- 
mént of letters patent No. 279,094, granted to Emile Kegreisz, Jime 

5, 1883, for an improvement In the ornamentatioh of enaméled iron- 

wara The invention consisté in an improved method of giving 
a variegated appearance to the ware, by recoattag it with a colored 
liqùid after it has been enaméled by the usual method. By this pro- 
cess imperfections are concealed, and an irregularly mottled, wa.vy 
appearance is imparted to the article recoated, which enhances its 
beauty and value. The spécification describes the process as fol- 
lows: 

"After the ordinary process of enameling has been completed, I prépare a 
thin glaze, éompbsed of any colorîng niatter that can bè made to remahi me- 
chamcally suspended a short time in water, and apply it to the article, prefer- 
ably either by linmerslhg the latter in a tank contaiiUng sald glaze, or by pour- 
ing the glaze upon'the article.' Xhe glaze should be made sufficiently thin to 
avoid belng pQsty, so that It wlll freely spread or nm oyer the surface. After 
the article has been submitted to the second bath of thin glaze, the latter will 
be found to separate and coagulate la Irregular spots upon the sraooth surface 
formed by the first coating of glaze. * * • After the application of the 
glaze, the article is pLaced In a drying oven heatéd to a température of about 
130° Fahrenhplt, and Is kept there until the glaze 5s approxlmately dry, when 
it is removed to the oven or muffle employed la the well-known enameUng 
proscssesi wUere it is a secoUd time ûred, as in the usual process of enamel- 
ing," 

The daims lare: 
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"(1) The hereinbéfore described process of enameling and omamentinuc métal 
ware, wlilch consiste in first covering the body of the article witli a glaze of 
any suitable plain color, flring the saine, then applying to the surface an ad- 
ditional coating or partial coating of glaze, of a différent color from the flrst, 
the glaze constitutiiig the st-cond coating or partial coating being of sucli a, 
cousistency as to ooagulate lu Irregular spots upon the surface, and again flring, 
as set forth. (2) As a new article of manufacture, an enameled vessel present- 
ing a mottled or varlegated surface of two or more colors, produced by the 
coagulation in irregular spots of one or more of thé coatings of glaze, sub- 
stantially as set forth." 

The principal défenses are, insufflciency of the spécification, antic- 
ipation, want of invention and noninfringement. The proof shows 
that in order to produce the mottied appearance referred to the 
enamel must be ground coarse, and the défendant argues that tho 
spécification is defective because it omits ail référence to coarse 
grinding. The argument m this regard is admirably sununarized 
in the defendant's brief as foUows: 

"The patent says that ail that is necessary is a thin glaze. There is no sug- 
gestion that it is to be ground in any différent way from ordinary glaze. Or- 
dlnary glaze is ground fine. Any person reading the patent, and finding thât 
nothlng was sald in the patent to the effect that the glaze should be groimd 
differèntly from ordluary glaze would natui'ally grind the glaze fine. If he 
dld so it is admitted that he could not carry out the process of the patent in 
suit. He would be left to find out by experitnent what else was necessary. 
He might discover that coarse grindiog was necessary and he might not." 

The paragraph of the spécification which is pointed out as partie n- 
larly imparting the desired information is this: "I prépare a thin 
glaze composed of any coloring matter that can be made to remain 
mechanically suspended a short tinie in water." That this statement 
is not as perspicuous as it might be may as well be admitted. Un- 
doubtedly Irving or Hawthorne couid hâve done better. But the de- 
scription is not addressed to rhetoricians or lawyers, but to enamel- 
ers. I am inclined to think that a compétent enameler, reading the 
language quoted in the light of the avowed purpose of the patentée 
to produce irregular spots upon the smooth surface formed by a 
coating of enamel applied in the ordinary way, would hâve little 
difïiculty in finding the patented process. He would know, first, 
that the second glaze must differ from the flrst glaze; second, that 
it must be capable of separating and coagulating in irregular spots; 
third, that it must be thin, and, fourth, that the coloring matter must 
remain mechanically suspended a short time in water. When to the 
information of the patent he added the information of his vocation^ 
that fine ground enamel remains suspended a long time in water and 
that coarse ground enamel remains a short time only — ^it would 
naturally occur to him that a glaze that would ooagulate, that was 
thin, that contained coloring matter which would remain suspended 
a short time, must be made with coarse-ground enameL If the 
spécification had declared that the enamel was to remain suspended 
"only a short time," the description would hâve been sufficient. This 
is hardly denled. One familiar with the art would, it lis thought, 
hâve no dilHculty in supplying the missing word. The sentence so 
constructed obviously expresses the meaning of the patentée. It is 
argued by the défendant that the true construction should be: "I 



378 .»;;i ;: , FBDBSBAL REPORTEE, vol. 53, 

prépare a thin glaze composed of any coloring matter that can be 
in^ç!, tô'r^Bià.in mechaniçally suspended at least a short time in wa- 
teir,^* ';,fl%ifc îs to say, the patentée informed the skilled operator tliat 
JkeuuMstnse enamel that may remain siispended for hours, but must 
T&mààjB^jaà teast, for a ahort thne. If it sinks immediately to the 
bQïtÔBï it-tdll |not do. This contention wonld be more plausible if 
éimni|é||lj9 -^j^ in 'ÛilB habit of using powders which sank im- 

mediateïy when placed in water, but they had not. They were 
not famil^ ^^ such coloring matter. The powder ordinarily 
used b^*itàiètd wafe véry^flrie, aimoSt inpalpable, and remained sus- 
pended à îëiig: tfane. "Thé main bbject in enameling always was to 
grind çiâinèl as fine 'as possible." If the patentée hàd thought 
thiàt lilè prbcêss cbuld be practieed by lising the old and well-known 
coloring inatter hb w(^ld hiave said nothing bu the subject. It was 
not lieiCëiJÉàry tb guard enamelers against the use of powders that 
sanli too Boon, but against those that did not sink soon enough. It 
was the'USe of powders that remained too long suspended — ^the only 
oftes thLbiJ^ él;^lQyed— that the patentée wished to prohîbit. The 
skUled worii(iàn readiiig^ the patent would, then, hâve reached the 
condiusicm that he mustxuse coloring matter which will remain sus- 
pended but a Bhort tima He knew that the only way to produce this 
resuit i^tbgrind, thé enamêl coarsely. The patentée is criticised be- 
cause he did not say this frankly. He should, it is argued, hâve 
made the plain statembnt, "The enamel must be ground coarse." 
But this would hâve; BUbjected Mm to other attacks equally well 
foundedi ' **What is meant Dy 'coarse?'" "How coarse should the 
enamel be?"! " '*By what standard is tiie workman to be guided in 
grinding?" ; la it not probable that ail this occurred to the patenteb 
or his soliciter^ and iiiat he thought he had taken the wisest and 
safest course when he said that any coloring matter that remains 
mechanicaUysuspended a short time wiU answer the requirements 
of the pat^it? May he not hâve thôught that he was thus furnish- 
ing an infallible and uniform rule for guidance of the grinder? 
V\Tiere a patentée has made a meritorious invention the court 
should not "be overzealbus in trying to defeat him by an illiberBl con- 
struction of the patent. On the contrary the court should seek a con- 
struction which gives Ufe to the patent and protection to the in- 
venter. I am, therefore, of the opinion that the spécification, though 
It might haVe been more spécifie, is stUl sufflcient. 

Is the patent anticipated by the VoUrath process? In considcr- 
ing tliis question it is well to keep in mind the rule upon this sub- 
ject. He who allèges prior use must establish it by the same hlgli 
«lass of testimony which a prosecuting attornéy is required to pro- 
duce in a crùninal cause. He holds the affirmative of that issue and 
must prove it beyond a reasonable doubt If the évidence is sus- 
ceptible of two interprétations, the one sustaining and the other de- 
stroying Ijhe patent, the court must accept the former. See autkori- 
ties cited Sa Mack v. Spencer Manuf g Go., 52 Fed. Eep. 819. Without 
discussiBEg the testimony in détail, the reasons which led the court to 
reject it, as failing to establish anticipation, may be briefly sum- 
marized as f oUows : 
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First, tkie witnèsses wère attèmpting to describe a complicated pro- 
cess practiced by them from. 10 to 15 years ago. The infinnities of 
the human memory are such tkat perfect acciH'acy in such circum- 
stances can hardly be expected. 

Second, the witnèsses do not agrée as to the important steps of the 
process, the composition of the enamel or lihe object they had in 
view. Vollrath himself, who should be informed iipon the siibject, 
describes a process very différent from thàt of the patentée. 

Third, the spécimens of the Vollrath process introduced in évi- 
dence are crude and ungainly. They are no more to be compared 
to the beautiful and artistic exhibits said to be made by the Ke- 
greisz process than the scenery of a theater is to be compared to the 
Sistine frescoes. 

Fourth, the statement made in VoUrath's patent of 1881, that — 

"In ail known processes the marbled, mottled, or spotted appearance of the 
enameled surface Is caused by the oxldation of the métal surface during the 
opération of drying the enamellng composition thereon." 

Is it possible that he could hâve made such a statement if the 
Kegreisz process had been iinown and practiced by him four years 
before? 

And, lastly, the fact that Vollrath is a licensee under the Ke- 
greisz patent, which would seem whoUy incompatible with the theoiy 
that Vollrath and not Kegreisz was the flrst inventer. 

None of the prior patents or publications describes the patonted 
process, or advances perceptibly the defendant's case from the 
point where it was left by the Vollrath testimony. They ail describe 
methods of producing pléasing effects in enameling, but they proceed 
upon différent Unes from the Kegreisz process. 

Does this process involve invention? One way to test invention 
is this: Imagine the art with the contribution made by the patent 
entirely eliminated from it. Blot ont ail that the patentée has donc, 
and then ask the questions, Has the world lost anything? Is the art 
poorer than it was before? Can mechanical sMll make good the 
loss? If it appears that the public has been deprived of some- 
thing which it used, admù-ed, and demanded, and that there is 
nothing else in existence which can be substituted for that which 
has been taken, it is quite safe to assume that the patentée has 
made an invention. 

Apply the test hère. Take out of the art what Kegreisz has 
done, and it is plain that a void would be created that could not be 
filled by a,nytliing that Vollrath ot the otliers hâve contributed. 
Kegreisz was the flrst to perfect the process and make it a commer- 
cial success. The goods made under it are pleasing and ornamental 
in appearance, and hâve become popular with the public. Against 
ail that is said in hostility to the patent may be set the fact that 
those operating under the Kegreisz process were the flrst to make 
an assured success in this art. Nothing made before is worthy to be 
compared in beauty of omamentation to the articles made by the 
complainant. It would be running counter to the récent décisions of 
the suprême court to deny patentability to the Kegreisz patent. 
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lafringement is sufficîently established. It îs admitted that the 
articlèB introduced to establish. infringement wa*e made by the de- 
fendant slThe procesa used by tlie défendant is the sanie as that de- 
scribed in the patent, with one step added which is not described. 
Afte* the vessel to bé enameled has been dipped in the glaze the 
operator shakes it, and by tbis means produces the desired resuit 
quicker than when the shaking is omitted. That the process can be 
practiced without ■Qàa additional step is stifiiciently demonstrated. 
It'WaS a well-known fact among enamelers that tliis manipulation 
would save time, and it is thought that one who applies it to the 
process in question does not thereby escape infringement. He does 
not us© the process any the less because he uses something in addition 
to the process. Even if it be assumed that the défendant has intro- 
dueed an improvement, it is an improvèment upon the Kegreisz pro- 
cess, apd so long as the défendant uses that process it must be treated 
as an 4nf rixiiger. 

The complainant is entitled to the usual decrea 



HAI/ANCE & GEOSJBAN M-VNUF'G CO. v. MOSHEIM. 

(arcuit Court, b. D. New York. December 22, 1892.) 

In Bqîdty. Bîll by tJie lialance & Grosjean Manufacturing Company for 
infringement of:a. patent. Uecree for complainant. 

COXl!, District Judge. The décision la the preoedlng cause (53 Fed. Rep. 
375) .dWiOS«?. of tliis cause also. It is conceded that the défendant sold the ar- 
tldes in pl:Ô6f made by'the Habermann Company. The second claim is in- 
tended' to WVfer the prodttct of the profesS described in the first claim, and, 
tlius llmlted, I thlnt it is vaUd and that the défendant has infringed. 

The coipplainaat is entitled to the usual decree upon the second claim 



■ DE LAMATER et al. v; DEELEY et al. 

(Circuit Court, S. p. New York. December 17, 1892.) 

Patents FOB iNVENTioNa — Validitt— Pmor Use and Sai.h— Air ENaiNBs. 

Itelssued patent No. 9,414, grauted October 12, 1880,, upon original pat- 
ent No. 22(j,052, Issued March 30, 1880, to John Ericsson for an air engine, 
is invalld because the assignées of the inventer made and sold several ma- 
chines substantially the same as that of the patent more than two years 
prior to the application. 

In Equity. Suit by William de Lamater and others against Eobert 
Deeley and others for infringement of a patent. BUl dismissed. 

W. O. Witter and B. N. Kenyon, for orators. 
Chas. G. Coe, for défendants. 

WHEELER, District Judge. This bill is brought upon letters pat- 
ent No. 9,414, reissued October 12, 1880, for original patent No. 226,- 
052, dated March 30, 1880, and granted to John Ericsson, assigner, 
on an application filed February 19, 1880, for an air engine. The 
principal défense is that the machine had laeen in public use and on 
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sale for more than two years prior to the application. The proofa 
clearly show that C. H. de Lamater & Go., assignées of the invention, 
made several of thèse engines, and set up one for Jonathan Thorne, 
charged it to him, and sent a bill of it, which he paid by check Octo- 
ber 6, 1875; that they sold another to Eussell H. Hoadley in the 
sununer of 1877, for which he paid $250; and that they sold some 
others; but thèse sales are the most signiflcant. The plaintiffs claim 
that thèse engines were sold among friends for expérimental use; 
but they were sold without réservation, and the experiment seems 
to hâve been more to see if unsldlled persons could operate them than 
for the improvement of the machines. In Egbert v. Lippmann, 104 
U. S. 333, the use of a pair of corset steels presented by the inventer 
to a friend was held to be sufûcient to avoid the patent. The case 
at bar dlfïers from Manufacturing Go. v. Sprague, 123 U. S. 249, 8 
Sup. et. Eep. 122, where the sale was of the prodact of the machine 
itself. The court there said: 

"A single sale to another of such a machine as that shown to hâve been in 
use by the complalnant more than two years prior to the date of bis applica- 
tion would certalnly hâve defeated bis right to a patent." 

The engines sold were like those of the patent in aU respects, ex- 
cept that in those a walking beam moved by Ihe working piston was 
crooked, and at its end worked a pump at the side of the cylinder, 
while in those of the patent the walking beam is straight, and work» 
the pump at the side of the cylinder opposite to the pivot of the 
walking beam; and in those the rod of the exchange piston was 
connected with the ends of a forked lever by a straight crosshead on 
the piston rod, and straight rods from the ends of the crosshead to 
the ends of the forked lever, while In those of the patent this connec- 
tion is made by arched rods between the ends of the forked lever 
and the head of the piston rod. The walking beam was made 
straight in one of the ftrst engines; the arched rods flrst appear in 
the application for the patent. The arched rods are better than the 
crosshead and straight rods were, and the straight walking beam is 
better Wherè there is room for it than the crooked one was, but they 
do the same thiags in the same way. Ail the claims are for combina- 
tions of parts in such an engine; and the crosshead and straight pods 
were équivalents for the arched rods, and the crooked walking beam 
for the straight one, whei'ever found in thèse combinations. Those 
engines sold would hâve been full infringements of the patent. 
Thèse absolute sales of thèse engines by those acting under the in- 
ventor, without reserve, more than two years before the application, 
appear to be a full answer to the patent. 

Let a decree be entered dismissing the bill, with costs. 
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"CÔSfSOliroAll^ED PIBDMONT CÀBÎLE CO. v. PAClFit! 'GâBL» RY. CO. 

, ,(C^■^c^lt Coivt Qf ^Ippeals, J^int^ jplrcuit.. October 24, ,:^$930 

- ^i 'fi v-M'.':.,' : : :j:K,;..:i. ; ,■„:' No; BS.wi , . ,. ■; ; '■■; , 

i. .'PiTÀi^S FoilNVENTlttà'a— liiyBN'lDIpN-^AîînClPATION— CitEtE RaIL-WAT TbN- 

-■ ■' 'Sltoi»- lA.pi'ARiTUB. ' .'-'-'■■ ■''■' ■ "■"''■ -''-■' ■ 

' '.1 lietters patent 'NowS44.fl47i issued Jnlj; 19,1881, to Henry iRoot for a tensiou 
, a,pparati)s, for the ,e»bje,Qf a cable ;;ajlway, consisting. of a cable wheel 
ipbu'ntaff on a car, wïiicn îs actuated by . a heàvy -welght, and the whéels of 
' '•wMoK iràvèl upon thë ïWlà of a larger f rame or car ada:^ted to slide upon a 
Btationsry track and Haylng pawls to «ngage wlth a holding rack thereon, 
toçpthe,r,with blocica.aôi^taokle fordrawing the frame ba«kwa.rd,the same 
being operated by pagsin^ the rope around a gipsy keyed to the shaft of the 
cabltf wheel, possesses 'patentable' invention over ' the Bppëlsheimer patent, 
(Nb. lB3,8S9, iâsued Angnét 7, 1877,) wherein a single car is actuated by a 
welght which is raised ,by turning a crank attached to a dru^ having suitable 
pawlB. 
3. Same— Intbingembnt. 

The Root'pâtent is infriliged by an apparàtus which difFers from it mainly 

' in bavihgthe timbeïs'bf tlie lower car orframe eut away to let down the car 

carrying the cable wheel, bo that both ciars travel upon the stationary track.i 

Appeal firom the Circuit Court of tite United Stktes for the North- 
ern District of California. 

In Eqnitt^. Bill by the Pacific Cable Eailway Company against 
the Consolidated Kedmoilt Cable Company for infrîngement of let- 
ters patent No. 244,147, issued July 12, 1881, to Henry Eoot> for a 
tension apparatus desîgiied for taMng up the slack of the cable in 
cable railways. The oircnit court fentered a decree sustaining the 
Talidity of both clainùi of the patentji declaring infringement, award- 
ing a perpétuai injunction, and referjring the cause to a master for an 
accounting as to profits and damages. From this decree the de- 
fendant appeals. ÀfQrmed. 

The patentée in his spécifications thus describés his apparatus: 

"It consiats fef a wheel, A, grooved to reçoive a cable, B, which passes around 
it, as shown. .The wheel. A, has its shaft journaled in boxes upon the frame- 
work of a car, C, which is provided with wheels, D. Thèse wheels are flanged 
ând run upon rails or tiatbers, E, which are preferably set inline with the cable. 
A heavy chain or rope, F, is secured to thé rear end of the car, and passes back- 
■Ward over a pulley. G, and thence down to a weight. H, sufficiently heavy to keep 
the necessary tension on tbe cable. The rails on timbers, E, are united to a 
framework, I, which rests upon long timbers, J, also set parallel with the line of 
the cable. Upon the uppér surface of the timbers, J, are formed or secured 
Btt-ong racks, K, and the reu ends of the timbers, I, hâve powerful hook pawla, 
L, attached to them. Thèse pawls engage with the teeth of the racks, and thus 
hold the timbej"S at any point where they naay be placed, In order to draw the 
timbers, J, back, when necessary, a powerful double block, M, with suitable ropes, 
P, connects the rear of the timbers, I, with the solid masonry, N, at the rear of 
the tunnel. A ^ipsy, O, is keyed to the shaft of the cable wheel. A, and the end 
of the rope, P, is carried from the block to the gipsy, around which it may be 
passed with a few turns, hanging loosely, so that the gipsy turns freely within it 
ordinarily. 

"The opération will then be as foUows: When the cable is flrst put to work the 
weight, H, willbe drawn up close to the framework; but, as the cable stretehes, 
the weight, keeping up the tension, gradually descends until it is at the bottom 
of the pit. It is then necessary to draw it up again. This I do by drawing upon 
the f ree end of the rope, P, until it binds upon the gipsy sufflciently for the latter 
to wind it, and thus act upon the blocks and draw the frame, I, backward until 

*See note to the foUowing case. 
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the weight, H, is close up to the pulley, G, in the frame. The hook pawls, L, en 
gage with the teeth of the rack, and thus hold the frame. I, in place. The tension 
is thus kept up, and the elongat'on of the cable is compensâted without cutting 
it orhaving turns about a drum, and when the weight. H, bas deacended to the 
bottom of the pit, it is at once raised again by the block and tackle, without stop- 
ping or disturbing the cable. " 

The claims of the patent read as follows: 

"(1) A tension and compenaating apparatus for railway cables, consistîng of the 
cable pulley. A, having its axis journaled upon the movable car, C, and the chains, 
F, and weight. H, in combihation with the rails or timbers, E, upon which the 
car travels, mounted upon a frame, I, which moves upon a secondary tracb, J, 
substantially as and for the purpose herein desoribed, (2) The car, C, moving 
upon the rails, E, and supporting the cable puUey, A» the weight. H, and chain, 
F, and the rails, E, moving upon a secondary tramway, J, in conïbination with 
the operating tàckle and the holding racks and pawls, substantially as herein de- 
scribed. " 

Wheatoii, Kalloch & Kierce, for appellant. 
W. F. Bôbth, for appellee. 
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Before McKENNA, Circuit Judge, and BOSS and KNOWLES, 
District Judge^.' ' 

McKE]!WA, Circuit Judge. The plaintiff's patent i^ for a tension 
apparatus fo^ cable railways. Cables by use stret^, and means 
must be provided to take up the slack. It was lisjiîUly done by a 
weight susperlded in a pit, and attached to the cafele wheel. Mani- 
festly the bottom of the pit was the limit of the tension. That 
reached, the cable either had to be shortened by removiDg a part or 
by taking one or more turns around a drum or piulley. As an im- 
provement on this method, William Eppelsheimer, August 7, 1877, 
obtained a patent, ÇSo. 193,939.) The object of his invention was 
to automatically keep the cable or rope at a certain tension. It was 
accomplished by the cable wheel being mounted on a car wMch 
moved on rails. This car also carried a shaft on which was keyed 
a drum and a ratchet wheel, which ehgaged in a rack on the raUs on 
which the car moted. The weight is suspended ta a pit as iu the 
old method, and is attached to a driûn passing over a flxed pulley. 
The opération is liiat, when the cable stretches by use, the weight 
puUs on the drum, wMch is preTen,ted from revolving by a pawl, and 
the cable pulley car is moved in the opposite direction from the pull 
of the main cable. Should the «tretching weight touch the floor of 
the pit by turûing the shaft, on which the drum is keyed, the 
stretching cbain is shortë|ied by winding around the drum. When 
the pull is by any causè^by the main cable, the drum is made to 
revolve, to wiûtf on it thé stretching chain. 

This was ttie state of the art when the patent sued on was 
granted, and :ii was hence contended that there is no invention in 
the latter. Hiere ar,ô certainly similarities in it to the Eppels- 
heimer devicë, but there are différences also. In both the tension 
on the main, cable is ultimately maintained by a weight, but the 
ways of raisi^g it are not the same. In the Eppelsheimftr patent it 
is raised by the operator winding the chain on the drum by means 
of a crank. In the plaintiff's patent it is raised by a car with a 
pulley moving backwards under the chain. There are other différ- 
ences, and the testimony shows that they are more than formai 
'JÎ'he resiilt is a more automatic and compensatihg adjustment than 
obtained in the Eppelsheimer patent. The plaintiÉ's is a practical 
machine, but Mr. Bell, defendant's witness, and who devised its 
machine, hesitated to say that the Eppelsheimer device was a prac- 
tical one, and admitted he wbuld not hâve used its automatic de- 
vices. We imist hold, therëfore, and in this We are sustained be- 
sides by îthe presumptiohs which attach to the patent, that the 
plaintiff's patent is so far différent in kind and degree to that which 
preceded it as to constitute an invention. 

Has the défendant înfringed it? The plaintiff claims the inven- 
tion to be a cable pulley having its axis journaled upon a car which 
moves on raUs or titnbers, which again travel on a second track. It 
is called in the patent a "secondary track." In thç defendant's de- 
vice part of the raUs and timberb which appear in plaiatiff's device 
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are eut a^àjr/and thé movable car which supports the cable pulley, 
and upon which it is journaled, as in plaintiff's patent, is let down so 
that thé car which carfies the cable whèel and the car (if it can be 
called a car,^in the plaintiËf's patent the riiame is "rails or timbers") 
which carries the chain wheel moves on ttie same track. This 
change inrolved mtnor altérations, which are not necessary to dé- 
tail. It is manifest there is an infringement. . The purpose, prin- 
ciple, and opération of the macMnes are the same, and the defend- 
ant's escapes exact similitude of construction to the plaintilï's only 
by a f ew altérations. It is not a case of using the éléments of a com- 
bination less than ail. It is a case of using the same number of élé- 
ments, and altering the form of one, apd not materially altering the 
relation of any to the others. The objection of défendant to the 
question addressed to the witness Bell, as to the function of certain 
parts of the plaintiff's and defendant's dèvices, is treated by counsel 
as involved in the other a,ssignments of error, and must be consid- 
ered as disposed of by the décision on them. Besides, if error, it can- 
not be said to hâve been a prejudicial one. Judgment is aflBrmed. 
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fCircuit Court of Appeals, Ninth Circuit. October 34, 1892.) 

No. 50. 

1. Patents fok Inventions— Infeingement—Combination op Old Eléments 

— EqUITALENTS. 

The third daim of letters patent No 189,204, iBSued April 3, 1877, to Wil- 
liam Eppelsheimer, for an "improved clamp apparatus for tramways or streèt 
railways," which covers a combination of flve old éléments, one consJsting 
of friction rollers, is infringed by a device containing four of the same élé- 
ments, and a flfth consisting of a bell crank or a toggle; for both of the lat- 
ter are well-known devices, and the équivalents of the friction rollers. 

2. Same. 

While a combination claim, composed of old éléments, may not be in- 
fringed by using àll but one of its éléments, yet infringement results if an 
équivalent is substituted for the omitted élément.* 

Appeal from the Circuit Court of the United States for the North- 
ern District of Califomia. 

In Equity. BiU by the Pacific Cable Eallway Company against the 
Consolidated Piedmont Cable Company for infringements of let- 
ters patent No. 189,204, issued April 3, 1877, to William Eppelsheimer, 
for an "improved clamp apparatus for tramways or street railways." 
The circuit court entered a decree sustaining the validity of the third 
claim, finding infringement thereôf by défendant, perpetually en- 
joining the same in future, and referring the cause to a master to take 
an account of profits and damages. From this decree, défendant ap- 
peals. Afflrmed. 

The patent contains seven claims, but at the trial the issues were 
confined to the third claim, which reads as foUows: 

"The combination with the shank, E, as described, of the hinged clamping 
Jaws, e', together with the operatjng slide, F, its crossbar, P, and bearing roll- 
ers, f , as and for the purpose specified. " 

'See note at end of case. 
v.53F.no.3— 25 
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, ?.Itiit%e spécifications the gri|»i^g device is tiwBideswi'bed: 

■ j .«Iiliiltl apdrture extencling lobgitudinally tbrough <;tae: shank, E, is arranged 
tiat 0àB Ibatiorrod, F. Upeu tfae longer end of tbm staank, E, are binged tha 
Unj», 8^, )>etween which., in , ^uituble sémicircular reçésses or channels, b', on 
thâ'JK^iiiii^l' faces, the cafelô is grasped. 'The outer faces of thèse jaws are in- 
crihed oat*?ardly from the-hitige joSM*© their lowêi* ëdges, as shown at e*, Fig. 
3, and tpoœ thèse facea are arranged to bear'friçtipn roUers, f, whiob are mount- 
ed on axlès^ f ', firranged p,boye. the j,«wp, and flxed in,, andcarried bj', a cross- 
piecOt fS ■which is flxed on tbè Ibwèr end bf the slide, F. e^ is a'pia set in one 
of the'-'^i;' pièces of thé hinge jôiàt ôf the ja*s, and |)ro.-iecting àibove one of 
thb*aiamctionroller8,£i <: i ' 




"Ç>, Q; are fi:aines hinge^to the lower end of the shank, E, and carning upon 
one or both ends the guide rollers, g, each pair being arranged to engage be- 
tween then» the cable, D, aSid to support it and guide it to thé jaws, eC Thèse 
frames are pressed downward, and their rollers thus held upon the cable by a 
spring. g ', while an angle arnj or stud, g^, flxed in one of them, as seen in Fig. 3, 
and e:^tendii)g up.and ove,i;,the crosspiece, f^, on the slide, f, opérâtes to swing 
the frame, and, consequently, to part the rollers, g, when the slide is raised, and 
itjs d^sired to disengage the gripping device from the cable. [Two half rollers, 
H, (carTied by spring arms, h, which extend downwaid from the shank, E. and 
pass unider the friction rbijers, f, carried by the slide. F, and which said rollers 
are brought sid^ by side tc^ f prm one roller to support and guide the cable to the 
jaws, e*, by the downwar4, çnovement of the slide, the rollers, f, pressing upon 
the curves, h', in the, arms, h,) may be employed, instead of the rollers, g, or 
they may be employed at one end of the jaws in connection with a single pair 
of the rollers, g, in frames, Q, at the other end of the jaws, as shown in the 
drawings, (sheet 1.) The rdllérs. H, are ôperated to release the cable when the 
gripping device is aisengftged therefrpni by the raisins bf the slide, F, when, the 
spring arms, h, being relievèd ftom pressure by the rollers, f, the two half rollers 
will separate from each other, and th^ cable may pass between them. The slide 
and its shànk pièce, B, may be cohvenlently raised or lowered by means of a 
lever, as shown at I, Figs. 4 and 5. 

"The opération of my iiLTentibh is as follows: » * * The shank is lowered 
nntil the rolleTS or puUeys, e^, rest upon the cable, and the rollers or wheels, e, 
rest on the track or rail^ c' The slide, F, is now forced downward in the shank, 
J!,' and, by mëans of thè pressure of the rollers, f, on the outer faces of the jaws, 
e', the jaws are closed upon the cable, and grip it tightly, while the rollers, g, 
çr, H, suppoit^nd guide tlie cable to the jaws. The truck or car is thus set in 
motion, and. as' the grippingdevicejmpves alqng with the cable, it encounters in 
its progress the Ibwer pùlléy;8, d, and the upper pulleys, d'. " 

Wlieaton, Kallocli & Kierce, for appellant. 
W. F. Booth., for appellee. 

Beforë McKENlSTA, Circuit Jùdge, and EOSS and KNOWLES, Dis- 
trict Judges. 

McKEÏWA, Circuit Judge. The device alleged to be infringed by 
défendant is a clamp or grip for endless rope or cable railways. The 
patentée calls it in his spécifications an "improved clamp apparatus for 
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tramways or street raû-ways," whîch. may be constriied as conceding 
tlie existence of a predècessor of some kind for like purpose, th.e entire 
form and comparative utility of which is not shoWn. The patent, 
theref ore, is a combination of old éléments, and coiisists of seven 
claims, tbe third of wMch. is alleged to be infidnged- It is a combina- 
tion of flve éléments. Tbe infringing device is also a combination of 
five éléments, and four of them, it is conceded, resemble four éléments 
of tbe plaintiff's combination. In tbe J)l^intiff's machine, the pressure 
wMch. secures the grip of the cable is exerted through friction rollers; 
in the defendant's machine, through what was called in argument a 
"bell crank." In the testimony it was assimUated by an expert wit- 
aess to a toggle joint If it is either, it is an équivalent. A bell 
crank is a weU-known mechaaical device, and a toggle joint was held 
an équivalent to exert pressure of friction rollers by Judge Washing- 
ton in Gray v. James, 1 Pet. C. G. 399. 

It is urged by defendajit's counsel that a combination claim com- 
posed of old éléments is not infringôd by using one of its éléments 
less than aU. But the qualification must be added that no équivalent 
be substituted for the omitted élément. This is established by cases 
cited by défendant, and which are unnecessary to repeat. 'Ôie dis- 
tinction between a primary and a secondary patent is not overlooked, 
but, whether there is a strict or broad construction of équivalents, the 
défendant infringes. The axles and rollers are the crosspiece of the 
operating slide of plaintiff's machine. Their counterparts in defend- 
ant's machine are the circular arms of its operating slide and the pins 
Connecting them with the gripping jaws. Extend the pin described 
in the spécifications as "e°," which is set in one of the eye pièces of 
the hinge joint of the gripping jaws of plaintiff's machine around the 
roUer, embracing them tightiy, so that the jaws and rollers are one, 
there is revealed the defendant's device. The defendant's device man- 
if estly escapes exact imitation of plaintiff's by only formai différences. 
It has the same number of éléments in the same relations, and per- 
forms the same results in substantially the same way. 

Judgment is afltened. 

In this case and No. 55 pétitions for rehearing were flled. but the court post- 
poned action on them until the sapreme court shall décide the question of juris- 
diction raised in Columbus Watch Co. v. Robbins. 

NOTE. 

CmcuiT CoDKT QV ApPBALS— JuBiaDiCTioN— Interlocutokt Dhcrbb ih Pat- 
WSCÎ Cabeb. 
It will be noted that in this, as,well as in the preoeding, case, (33 Fed. Rep; 
383,) the court goes lully into the merits of the cause, makes an apparentîy 
final décision on the questions of valiaity and infringement, and affirma the 
judgment below in toto. The appeal in each case was under section 7 of the act 
creating the circuit court of appeals, which allows an appeal from "an interloc- 
utory decree granting or continuing" an injtfnction. Apparentîy no question 
was raised as to the extent of the review which the court is authorized to make 
on snch an appeal. This question, however has been nnder considération in 
some of the other circuits, and has given rise to a conflict of décisions. 

In Dudiey E. Jones Co. v Munger Manuf'g, etc., Co., 3 U. SI App. 55, 1 C. C. 
A 158, 49 Féd. Rep. 61, decided in the fifth circuit, the court, as hère, considered 
the case on the merits, held that there was no infringement. and remanded the 
cause, with orders to dismiss the bill. Afterwards the complainant applied for a 
rehearing, and at the same time moved the court to vacate ail its proceedings 
therein, and dismiss the appeal for want of jurisdiction, claiming that the desree 
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belçtw, which was tbe usual one sustaining the patent, flnding infringemeat. and 
âiréctmg an injanction and abcounting, was nieither a final decrée, nor an ap- 
pâalable Interlocutory decree utider section 7. It was held, however, that the 
court bfid jurisdiction under; section 7, and that the complainaqt, by sabmitting 
ibe cauèe on its merits, bad waived bis rigbt to object to a full détermination of 
tbe coniroversy, and couldnot thereaftér question the jurisdiction on a motion 
fbr rehearing. The court, ilevertbeless, modifled its former decree, so as merely 
to remaod- tbe cause, add direct tfaat the injunction be dismisâed. 

In<tbe,mean time tbe case ot Bicbmond v.^twood, 5 U. S. App. 1, 1 C C. A. 
144, 48 F'ed.Rep 910, had been decided ip the flrst circuit, and there again the 
case Was àpparently considèi'ed' on its nlerits without question. The decree, 
bowe^er.was luèrely to tbe éSéct that "thé complaisant is not entitled to an 
injnnotioo! and the déoree Qf the circuit court is accordingly reversed. " There- 
aftér s pétition for a rebearing was flled, and on tbe bearing thereof the court 
itself r&ised tbe question as to the extent of its jurisdiction, and as to the form 
of its 'mandate, to wit, whether it sbould simply order that the decree for an 
injubetion he reversed, or sbould direct that the bill be disnlissed. Briefs were 
flled pn tbis question, and, ^f ter full considération, tbe court beld substantially 
as f bll6wsl 

(1) That a decree which is rendered àfter a full bearing on tbe merits, and 
which sustains the Talidity of tbe patent, déclares infringemënt, and awards a 
perpetuE^l injunction and iftn accounting, is an "interlocutory decree" granting 
an injunction, from which an.appeal will lie under section 7. 

(8) That, the tertn "interlocutory order or decree" was used in its broadest 
sensé in section 7, and shcrtlld be givèn full scope, to the end that a party 
aggrieyiéjî by an order or dsoree granting an injunction at any stage of the pro- 
ceedinss may hâve a speedy remedy by appeal. 

(3) That, on sucb an appèal in a patent case, where tbe wbole record is before 
the cir'ôuit court of appettîs.'ànd, in order to détermine the rightfulness of tbe 
injonetioUi the court necessarily examines the wbole case on its mérita, and 
i^iache^^the copclusionthat tfeere is no, infringemënt, it may not only reverse the 
decree,~ftpâ dissolve the, ipjupction, but may also vacate the order for an ac- 
countîng, Ati& order tbe bill dismis^ed; thus rendering sucb a decree as tbe lower 
courtt sbould bave rendered on the wbole case. 

ThCiiï^ost. récent case in'voiving this question is that of Columbus Watch Co. 
V. Robbijis, 53 Fed. Reç. -887, idecided in the sixth circuit. Tbere tbe decree 
below wàs tbe Same as in tbe Munger and Atwood Cases, and tbe parties to the 
appeal jbined'în ah- application to the court to hear and fln^lly détermine the 
cause on its inerits. Tbe àonti beld, howéver, that it could not taise jurisdiction, 
even by çon_^eijt, of the '^be^^ controversy; that tbe appealonly brought up for 
review thatpartof the înjeripoutpry decree relating to the injunction, that ail 
other pârtS' ôf the decréé— êticn a^ Ihose relating to the validity of the patent, its 
infringemënt, and the' qUeSIronS that may arise on tbe accounting ordered to 
ascertain damages and profits — bad not yet left the jufisdiction of the trial court; 
and that the only question presented for détermination was whether the decree 
for sp tiolringement was providently granted, in the légal discrétion of the trial 
court, vhich question invol:7ed only incidentally the question of the validity of 
the patent, and the infringemënt complained of. In its opinion the court re- 
ferred to the flrst décision in the Atwood Case and to both décisions in the 
Munger Case. It considered that the last décision in the Munger Case indicated 
an opinion that the court had full jurisdiction on the merits, and. in view of thia 
différence between the two circuits, certifîed tbe question to the suprême court 
for décision, under section 6 of the act creating the circuit court of appeals. 
This important question is thus in a fair 'v^ay to be soon settled by ultimate 
authority. 



,BAGLB PENCIL 00. v. AMERICAN LEAB PENCIL CO. 
(Circuit Coiirt, S. D. New York. Deeember 17, 1892.) 

DBStON PaTEUTS— iKTBNTIOIf— PkN CaSES. 

Çe^gn patent No. 20,156, issued Septerriber 16, 1890, to Charles W. 
BOtnan for a fount-Un pen case, having a mllled banale and a plain cap, 
bpth rotmded at the ends, with a bead around the handle at the end of 
tbe cap, is void for want ol invention. 
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Il Bamb— Pkn Tips. 

Design patent No. 20,157, Issned September 23, 1890, to Charles W. 
Boman for a pen tlp, conslstlng ot two cyllndeni of différent slzes, with a 
beyeled connection between them, and a bead around the smaller one 
near the bevel, and an abrupt flare at the end of it, is vold for want of 
Invention. 

8. Bamb— Phw Cases. 

Design patent No. 20,158, issued to Charles W. Bomnn for a pen case, 
consistlng substantlally of the handle of hls patent No. 20,156, made plaln 
Instead of milled, and the pen tlp of hla patent No. 20,157, brought to- 
gether, la void for want of invention. 

In Eqnity. Suit by the Ea^Ie Pencil Company against the Amer- 
ican Lead Pencil Cîompany for inf ringement of certain design patents. 
Bill dismissed. 

Samuel A. Duncan and Eobert H. Duncan, for plaintif^ 
Edmund Wetmore, for défendant. 

WHEELEE, District Judge. This suit Is brought upon three de- 
sign patents granted to Charies W. Boman, assigner to the plaintiff, 
— No. 20,156, dated September 16, 1890, for a fountain pen case; No. 
20,157, dated September 23, 1890, for a pen tip; and No. 20,158, dated 
September 23, 1890, for a pen case. The design of the flrst is of a 
milled handle and a plain cap, both rounded at the ends, with a bead 
around the handle at the end of the cap. That of the second is of two 
cylinders of différent sizes, with a beveled connection between thém, 
and a bead around the smaller one near the bevel, and an abrupt 
llare at the other end of it. That of the third is really the handle of 
the flrst, platn, and the tip of the second, brought together. 

Pen cases of various materials consisting of a handle and a cap, 
caps and handles haring rounded ends, milled handles, beads around 
handles to stop the caps, and around cylinders for omament, pén 
tips of cylinders of différent sizes, and pen tips with flares at the end, 
were ail old. What Boman really àccomplished as to the first patent 
was to bring a milled handle and a plain cap together in a fountain 
pen case. What he àccomplished as to the second was to put au 
abrupt flare to the end of a pen tip of two cylinders of différent sizes. 
And what he àccomplished as to the third was to make the handle of 
his flrst plain, and bring to it the tip of his second. Thèse changes 
produced things not exactly known before, and in that sensé new, 
but they seem to hâve beau due more to good taste than inventive 
ekill, and really too slight to sustain either patent. Atlantic Work» 
T. Brady, 107 iT. S. 192, 2 Sup. Ct Kep. .225. 

Let a decree be entered dismissing the bill, with costs. 



BROWBK V. BOUIiTON et aL 

(Circuit Court, S. D. New York. December 17, 1892.) 

L Teadk-Marks— Validity — REaisTBATicir. 

l'iaintlfE's predecessors in business, good wUl, and trade-marks used the 
words "La Venzolana" on live shipments of fleur in 1873, three tn 1885, one 
In 1SS6, several in 3887, 1888, 1889, and 1890. Plaintiff used them on similar 
Blilpments thereafter, and caused same to be registered as a trade-mart No- 
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vember, 1891. Défendant bas iised the same words much more oontinnously 

;! ajQ^;|^(geneiydy on stmUAr ghipments giace Qctober,:lSS^. t2^^ thiit wbat- 

: ^veriJigbti ac«rued.t» fllaintiff'spredecessçr by tb^.use of tjie» words m 1873 

!,:sj\^ep^,,J,OSt by, abandonnent long; before défendant begaji using tbem in 



3. Same— EiGHTS bt RBaisTRATiON. 

The trade-marli law (21 St. p. 502, c. 138, § 1) gives no rlghts by reglstra- 
tlQB tQ, any but owners oî trade-marks. 

liiillgiiity. Suit Jby William H. Brower agaûist William G-. Boulton 
and others for alleged infringement of a certain trade-mark. Bill dis- 
missed. , 

Antonio Knauth, for plaintiff. 
C. G. Kidder, for défendants. 

WHEEIiËÏEî;, District Judge. A predpcessor of the plauitifE in bus- 
iness, good-will, and trade-marks appeàrs to hâve used the words "La 
Venzolana" on flve shipments of flour from New York to South Amer- 
ica ia'tSlè, on three in 1885, one in 1886, several in 1887, and several 
macQy before his death, in iiS88. Another predecessor appears to hâve 
used them on similar shippaents in 1889, and, before his death, in 1890. 
Thp plaintiff used them on similar shipments after that, and caused 
thém to be registered a? his trade-mark NoTember IT, 1891. The de- 
fendant flrm has used Hieae words much more continuously and ex- 
tenaively on fl,our in shipments ever since October 15, 1884. 

This use of thèse woriis by the plaintiff 's predecessor in 1873 does 
not seem to hâve beensiiflâeient in estent and time to make them indi- 
cate with deûnlteness tixat flour on which they might be placed came 
from him; and whatever rights in that respect had begun to accrue to 
him by that use were loslj by the abandomnent of the use long before 
the défendants began u^ing them, in 1884. After that, if either ac- 
quired any right to the exclusive use of those words for that purpose, 
tite défendants appear, to hâve doue so. The statute gives no rights 
through regi^tration to any but owners of trade-marks. 21 St. 502, 
c 138, § 1. Let a decree be entered dismissing the bUl, with costs. 



PUTNAM NAUi GO. V. AUSABLB HORSENAIL CO. 
(Circuit Court, S. D. New York. January 2, 1893.) 

TBADB-NAMïl9-^lNITWNG»Mïil!ïT— "HamMEB-POINTED" HOBSBNAILS. 

Coinplalnant alleged that by virtue of certain patents it had the exclusive 
rlght to manufactxire "hôt-torged and hammer-polnted" horsenails In imi- 
tation of tlié old hahd process, and that défendant, with intent to cheat 
and defraud it, has advertised its nalls as "hot forged and hammer 
pointed," when in truth they are nelthcr, and that In this way défendant 
has palmed off Its gqods for those of complainant. It appeared that com- 
• plainant'a nails are niade by a machine which subjects the nail to quick, 
percussiye blows of t^o pairs of dies, opéra ting alteraately upon the en- 
tire length of the nall; and that défendant uses a revolviiig hammer 
which acts upon the métal by progressive blows, drawing it out from head 
to point, abêvel being fôrmed near the point by a stroke of the hammer, 
aiid the surjplus métal being then cUpped ofC with shears; and that a 
similar prôcess of forming the point was called "poinllng by hammer" 
long before comiJlatDant's use of the expression In controversy. ffeW that, 



PUTNAM MAIL CO. V. AUSABLE HOESENAIL CO. 391 

strictly speaking, neither nall Is "hammer polnted," and that in the ab- 
sence of any proof that défendant actnally tried to decelve the public, or 
that any purchasers were actually deceiwd. ap recovery could be had. 

In Equity. Suit by thè Putnam Nail Company against the Au- 
sable Horsenail Company for infrinçement of a trade name. Decree 
dismissing the bill. 

Frederick P. BeUamy, for complainantb 
Livingston Gifford, for défendant. ■ 

COXE, District Judge. The complainant and défendant are rival 
manufacturers of horsenaUs. The complainant allèges that by virtue 
of certain patents it has the exclusive right to manufacture "hot- 
forged and hanmier-pointed" horsenails in imitation ôf the old hand 
process; that the défendant, with intent to cheat and defraud the 
complainant, has advertised its nails as "hot-f orged and hammer- 
pointed," when in truth they were neither; that in this way the de- 
fendant has deceived the publie and pahned off its gooda for thosë 
of the complainant. The défenses are that the words in controversy 
are net trade-marks, but are truly descriptive of defendant's nails, 
and vrere used by the défendant before they were used by the com-^ 
plainant; that defendant's advertisements ha,ve causéd no damage 
to the complainant, but the latter has slandered and misrepresented 
the défendant and injured its sales; and that the complainant» for 
this reason, does not corne into court with clean hands. 

An attempt is made in the record to hold the défendant liable for 
several statements made regarding its manufactures. AU of thèse, 
but one, were effectually disposed of at the argument, and the con- 
troversy was narrowed down to the single question: Has the de- 
fendant trespassed upon the complainant's rights by saying that its 
nails were 'liammer-pointed?" The court understands that it was 
conceded, in reply to a question by the court, that the défendant had 
a right to use aÙ of the other statements complained of, but if not 
conceded, it was overwhelmingly proved, and the examination wiU, 
therefore, be conflned to the single proposition above stated. 
Strictly speaking, neither the nails of the complainant nor the défend- 
ant are "hammer-poiated." They are not made in the same manner 
as the old hand-made nails. The complainant uses a machine by 
which the naU is subjected to the quick, percussive blows of two pairs 
of dies, or hammers, operating alternately upon the entire length of 
the naU. The nail is formed and poinled by this method, and does 
not require the removal of superfluous métal by clipping or shearing. 
The défendant uses a revolving hammer, which acts upon the métal 
by a séries of progressive blows, drawing it ont from head to point. 
A bevel is formed near the end of the nail by the stroke of a ham- 
mer or beveling die; the surplus métal is then clipped off and the nail 
is flnished. Which of thèse t^wo methods more nearly resembles the 
old-fashioned way of formtng the nall by placing the métal on an 
anvil, and subjecting it to the blows of the blacksmith's hammer, 
is in dispute. Certainly the defendant's process shows as many 
points of analogy as the complainant's. There could be no possible 
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cmlticism of tlie defendant's acts were it not for the fact that it 
ehe&l*S ofif the superfluous nietal at ths point So that the question 
may Ijé still f urther harrowed àà f oUowS : Is ttie défendant guilty of 
frfli!ud,wd falsehood in descrihing nails which are shaped throughout 
a;i}|.;t)èveled at the point hy.^ammering, as ''hammer-pointed," be- 
cansé the final opération in fomiing the point consista in cutting ofE 
the surplus métal? It is thought not, for the reason tliat the de- 
scription is true. A similar process was called "pointing by hani- 
mer" long prior to the use by complaimant of the expression in con- 
troversy. The defendant's description may not contain the whole 
trnth) but there is nothing fraudulent about it. For a condensed 
Sitaft^meut of the defendant's process it is as near accuracy as such 
stfjitemeîvts usually are. . Certainly it is as near as many of the com- 
pllaiil^nt's rose-coloreid reconuftendations of its nails. On reading 
spmq pf complainant*s adv^tisements one would be justifled in the 
conclusion that its i^ils are inçomparably the best in the world, and 
thi^t the defendant's niiils are po liable to split and sliver in the hoof 
iibis^% uiany of the ills whicli horseflœh is heir to can be directly 
traqeid, itp their baleful influence. The défendant could hâve said that 
its m^Ùs were "hot-forged and cold-pointed" with perfect propriety, 
bulb, it is aî^ed that the substitution of the expression "hammer- 
poiQ|ed" for "cold-pointed" leayes the défendant open to the charge 
of fr^ud. It is clear that equity cannot deal with such technical 
and unsubstantial complaints. It might, perhaps, hâve been fairer 
and more accurate If the défendant had said that its nails were "hot- 
forgedj hainmer and shear pointed," or "hot-forged and pointed by 
hammering and shearing." The court, however, cannot compel such 
nicety or fu^lness of expression or go into the business of arranging 
the language in whicli merchants shall place their goods upon the 
market. An absolutely false statement may, in certain circum- 
stances, be restrained, but it i? beyond the power of a court of 
equity tO: compel commercial men to tell ail that they know about 
their goods. There is not the slightest proof that the défendant has 
tried to decéive the public or palm off its goods as those of the com- 
piainant l^e proof that purchasers were ever actually deceived 
by the defendant's use of the words "hammer-pointed," is whoUy in- 
adéquate. If the constant réitération of its position by the com- 
plainant tu the cloud of advertisements and circulars which it has 
put forth cpuld enlighten the public and inform purchasers, there 
was little chance for them to go astray. In the complainant's brief 
thèse advOTti^ements are alluded to as producing a "universal im- 
pression," The defendant's naUs speak for themselves; they show 
the she^ir marks on the sides. Ail buyers could see tliese marks, and 
if in their jadgment the shearing was detrimental they would not 
hâve bought the nails. They purchased with their eyes wide open 
in this respect. 

The defendant's advertisements, trade-marks, labels, and brands 
are totally différent from complainant's, and strongly négative the 
idea that any bnposition was attempted or thought of. The défend- 
ant has advertised its nails upon their own mérite, believing them to 
be the best nails manufactured. There has been no déception, no 
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concealment no Mse pretenses. Thèse nails hâve entered the mar- 
ket as the "Ausable nails," and what réputation they hâve gained has 
been under their own name and upon their own mérita. The state- 
ment is repeatedly made in the complainant's brief that the complain- 
ant has the exclusive right to manufacture hot-forged and hammer- 
pointed horseshoe nails in imitation of the old hand process. I d» 
not find the proof of this, especially in view of the admitt^d fact 
that the défendant formerly made such nails under a patent which 
has now expired, and is, therefore^ free to aU, and the other fact that 
the défendant used the words "hammer-pointed" long before the com- 
plainant used them, and has so used thèse words to describe its nails 
continuously since 1872. Assuming, as of course we must, that 
complainant's patent is vaJid, complainant has the exclusive right to 
make nails imder that patent. But a patentée cannot prevent ham- 
mering because he has invented a new hammer. There is nothing to 
prevent the défendant or auy other manufacturer from making hot- 
forged or hanuner-pointed nails so long as they do not infringe the 
complainant's patent. That such nails hâve been made and are be- 
ing made without such infringement is abundantly proved. They 
were made by the défendant before they were made by the complain- 
ant 

I hâve examined the comprehensive and carefûlly prepared digest 
of décisions in the defendant's brief, but the foregoing conclusions 
upon tho facts render it unnecessary to refer to thèse authorities in 
détail. The law is succinctly stated by Mr. Justice Field as foUows: 

"The case at bar cannot be sustained as one to restrain unfalr trade. Relief 
tn such cases Is granted only where the défendant, by his marks, signa, labels, 
or In other ways, représenta to the public that the goods sold by hlm are those 
manufactured or produced by the plalntiff, thus palming off hls goods for those 
of a différent manufacture, to the injury of the plalntiff." Goodyear's India 
Kubber Glove Manuf'g Co. v. Gk>odyear Kubber Oo., 128 U. S. 598, 9 Sup. Ct. 
Rep. 166. 

I am of the opinion that the défendant is not within the rule 
above stated; that it has not been guilty of fraud or faJsehood 
and that it has not palmed off its goods as those of the complainant 
or attempted to do so. Trade should, as far as possible, be left un- 
trammeled. It is already so hampered by patents, trade-marks, 
copyrights, labels, and other necessary impediments that the most 
caref ul and conscientious merchant never feels entirely safe from at- 
tack. It should not be vexed still further by inconsiderate judiciaJ 
meddling. Parties ought not to be encouraged in running to the 
courts with every petty quarrel over the language used by a rival in 
advertising. Such language always deals in hyperbole. The public 
clearly understands this and gives to such exaggerations their due 
weight. In controversies like the présent it is much wiser to leave 
the décision to the sure and just arbitrament of public opinion. No 
man who nnfairly describes hls goods can long succeed. He cannot 
advertise one article and sell another and an inferior article without 
being detected. The public will surely flnd him out. Confidence in 
the man is gone, and loss of business is sure to follow. This record 
shows that both parties were ascribiag to tlieir own manufactures 
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ipii^ufll a^d peculiar meiàtÉ!, but I caimot think tiiat w this compéti- 
tion itii^ei dépendant bas beengiiilty of fraudulent aad dishonest prac- 
tices. Tbe bill is dismissed. 



GILL & FISHBB, Limited, v. BEOWNB. 

, (Circuit Court of Appeals, Third Circuit December 23, 1892.) 

1. ChaôtBie Paett— CoNSTBtJCrtôir— "Convenient Spebd." 

A* (îliarter party made on Ndtember 5tli, after descrlbing tlie slilp as 
"no-W trading," provlded tliat sQie stiould sail witli "ail convenient speed'" 
to PhU^delpbia; lay days not to commence before tbe Ist day of January; 
ctiàrterera to hâve the option of cancellng the cbarter party in case the 
steàikiet *as not "ready f or carfeo" at the port of loading on or before the 
alst di^ of January. Heîdl, that there was no implied âgreement that the 
ship ahould be ready on the lat of January unlessprévented by the ex- 
cepte4 :P)Sri]S) : and there was np breach of the charter party when the ves- 
sel ai^Y?^ on the last day of the month, it appearhig that at the date of 
the «Jdhtràct àhe was loadiiiè ai; .Chàrleston, S. C, for a v6yage to Bremer- 
h&'reiiiWilèll* Voyage she niàdè Trtth reasonable diligence, and that she was 
ther^fter :4«talned for necessary cepairs. 50 Fed. Bep. 941, afflrmed. 

2l SaUB— RBiiBIirBlSS FOB CABaO-T^0in>AT. 

The ship hâving arrlved on the last day of the month, and being then lu 
actual , reaj|toess to pecelyç cargç, and notice of, such readiuess being 
glVçn' éH-tliàt. day, thé condition '(Jftiiç charter party was fulfllled, although 
the lflï*'dd^rôf the month Wflâ Sinidày, and the work of loading could not 
begfai uittarthe followhig d^.i 50 Fed. Rep. 941, afflrmed. 

8.: SAaaH-No'fiOïl'OF Rbadînbbs;" rd :• 

The rule of the PMadelphia Maritime Exchange providing that, when 
vesselëchartered to load gmin atthat port are ready for cargo, the notice 
of readlness must, to be talld; be^aocbmpanled by a certiflcate of readiness 
f rom the snrveyors of the board Of marine underwriters, cannot be re- 
garded'as incorporated into à charter party made In the city of New 
York for the émployment of a Brlttsh vessel, when the contract Itself makes 
no référence to smh rule and the owner Is ignowint of Its existence. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania. 

In Admiralty» Libel by John L. Browne, owner of the steamship 
Harbingerj against GUI & Flsber, Limited, to recover for the breach 
of a charter party. The court below decreed in favor of the libelant. 
50 Fed. Bep. 941. Eespondents appeal. Afanned. 

E. 0. McMurtrie, for appellants. 

Henry ylft^dérs, (Flanders & Pugh, on the brief ,) for appellee. 

Before ACHESON and DALLAS, Circuit Judg^ and BUTFING- 
TON, District Judge. 

AOHESON, Circuit Judge. By a charter party dated New York, 
November 5^ 1891, and that day executed, Gill & Fisher, Limited, of 
Philadelphia; chartered the British steamship Hai-binger for a voyage 
from Philadelphia to Queenstown, Falsmouth, ôr Plymouth for or- 
ders, with a cargo of grain, at specifled freighf rates. The charter 
party, after describing the HàrMnger as "now trading," proTided 
"that, the said steamship being ttght, staunch, and strong, and in 
evCTy wayfltted for the voyage, with iiberty to také outward cargo 
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to for o-W^ners' beneflt, shall, with ail conTeniênt speed, sail àrid 

prooeed to Philadelphia, Pa.," etc. It contamed the HSual clause, "The 
act of Grod, restraints of princes and rulers, the dangers of fires, the 
seas and navigation, accidents to boilers, machinery, etc., always ex- 
cepted," and the provision, "Vessel to load under inspection of under- 
writer's agents, at her expense, and to comply with their rules;" and 
it stipulated that the 15 running lay days allowed for loading "are not 
to commence before the first day of January, 1892." Then followed 
this clause; "Should the steamer not be ready for cargo at her loading 
port on or before the thirty-first day of January, 1892, the charterers 
or their agents to hâve the option of canceling this charter party at 
any tune not later than the day of steamer's readiness." , 

At the date of the charter party the Harbinger wàs at Charleston, 
S. C, where she had gone for a cargo of cotton for Bremerhaven, and 
upon completing her loading she sailed from Charleston, on or abont 
the 23d of November, for Bremerhaven, where she arrived the 17th of 
December, and there unloaded her cargo, which occupied seven days. 
The vessel then proceeded to Shields on tiie Tyne, Eng., for needed re- 
pairs to her engine and for bunker coal. She reached Shields on De- 
cember 26th, and was there detained in making the repairs until 
January 9, 1 892, on which date she sailed in ballast to Philadelphia. 
On her voyage over, the ship encountered extraordinarily bad weather. 
She reached Philadelphia on Sunday, January 31st, fcoming to anchor 
in port at 2 o'clock P. M. The baUast had already been removed from 
the ship, and every préparation made for loading her, so that when 
she came to anchor she was entirely ready, so far as her condition and 
equipment were concerned, to receive a cargo of grain. The master 
immediately went ashore and to the appellants' office, but found no 
one there, the office being closed because it was Sunday. He then, 
shortly before 3 o'clock, sent a telégram to the appellants announcing 
that the Harbinger had arrived at 2 o'clock P. M., and was ready to re- 
ceive cargo. This telégram was delivered to Mr. Barker, the managing 
member of the flrm of Gill & Fisher, at his résidence in Philadelphia, 
at 6 o'clock on the aftemoon of the same day. About 10 o'clock the 
next moming, Monday, February Ist, the surveyor for the marine un- 
derwriters inspected the ship, and issued a certiflcate of her readiness 
to receive cargo, and the master then gave the appellants written 
notice of the ship's arrivai the day before and her readiness to load, 
but the appellants verbally refused to load her, Later on the same 
day the appellants served a written notice on the master that they 
had elected to cancel the charter party. The ship was then rechar- 
tered at the best obtainable rate, but at a loss to the owner, freights 
having declined during January. It appears that the appellants on 
January 15th — having learned, Mr. Barker testifles, the date when 
the Harbinger had sailed from Shields, and believing "she could not 
possibly make her time of arrivai" — chartered at a lower freight rate 
the steamship Holmlea, which had sailed from Hartlepool a week ear- 
lier, and they loaded her with the cargo they had provided for the 
Harbinger. 

The défenses to the libel were: First, a breach of the covenant 
to sail to Philadelphia; second, failure to be ready to receive cargo 
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witjilii ,the time stipiilated. Both défenses were oyarruled by the 
di^tpicti cport, and a decree was entered in favor of the libelant, the 
oifïiwer'of the Harbinger. 

Thè, appellants contend that there was an implied agreement that 
the ^l^^p shonld be at Philadelphia by the Ist day of January, unless 
prevented by the excepted périls. But the stipulation that the ship 
shall "wlth ail çonvenient speed sail and proceed to Philadelphia" is 
to be read in connection with the other proTisions of the charter 
party. Only thus can the intention of the parties be discovered. 
Now, it was specifled that the ship was then "trading," and undoubt- 
edly titie contracting parties had regard to that important f act Indi- 
cations of this appear ùpon the face of the contract. No mention was 
madeof the place from which the vessel was to sail; neither did the 
cçijitr^tjdesignate any date for the coBomencement of the voyage to 
Pïjljjaipleipïua; nor was tï^e time witMn which the vessd should ar- 
rivai é|p.€re,':denned. Her lay days :for loading, it wiR be perceived, 
were tp^biegin, not on January Ist, but not before. Clearly, within 
the contet^plï^tion of the parties, the lay days might begin later. On 
thpi oflç fea|]^çi the owner of the ship waa not to tender her before Jan- 
uajçiyllgj^ à^ll on the other hand the chàrterers might refuse to load 
her if she fwed *o arrivie by the last d£(.y of the month. The charter- 
ers did not exact from me ship a stipulation to be in Philadelphia 
eai^ly in January, but were content to reserve to themselves the option 
to canciel if she did not corne during the month. That the chàrterers 
may not hâve known, when the contract was made, that the ship was 
at Charlestou loading for Bremerhaven, is unimportant. They seem 
to hâve been willing to take the chance of any delay in the ship's ar- 
rivai at Philadelphia çaused by her fulâllment with reasonable dili- 
gepce pf her then existing trading engagement, whatever it might be. 
In Hudson v. Hill, 43 Law J. 0. P. 273, a stipulation to proceed "forth- 
with" was held simply to ipean that the vessel should go with reason- 
able dispatch^ Hère the language was "with aU çonvenient speed," 
anà this, we think, meant reasonable diligence with référence to the 
trading voyagé which the ship had already undertaken. Upon this 
coijistruction of the charter party there was no breach of the stipula- 
tion to proc^d to Philadelphia. The évidence fuUy discloses the 
movements of the vessel, and shows that she completed her voyage to 
Bremerhaven and made needed repairs without any unreasonable de- 
lay, and then with proper diligence sailed and proceeded to Philadel- 
phia. 

The case ôf McAndrew v. Adams, 1 Bing. N. C. 29, which the 
appellants cite, is clearly distinguishable from the présent case. There 
the ship was to proceed in ballast from Portsmouth to St. Mlchaels, 
two or threé weeks distant, to bring back a cargo of fruit for the 
London market The course of the fruit trade required expédition, 
The charter pàrty was made October 20th. December Ist was named 
as the first Oif the lay days for loading. With reasonable diligence 
the vessel wight hâve arrived in London by January Ist; but instead 
of proceeding in ballast directly to St. Mlchaels, the vessel went to 
Oporto witli ftroopsj which she was not able to land, and therefore was 
obliged to réturn to Portsmouth, and reland the troops there on No- 
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vember 28th. She did not flnally saU on her voyage to St. Michaels 
until December 6th, and did not reacîl London until February Ist. 
Nor is our conclusion inconsistent Ydth. the ruling in Lowber v. Bangs, 
2 WaU. 728, tbat a stipulation that tbe vessel should "proceed from 
Melbourne to Calcutta with ail possible dispatch." required her to go 
directly from the one place to the other. 

The second défense raises the question, was the ship "ready for 
cargo" within the agreed time? In the court below an unsuccessful 
attempt was made to establish a custom in the port of PhUadelphia 
that where a. vessel is chartered to load within a certain time, and the 
last day faUs on Sunday, she must tender herself on the preceding 
Saturday. The point has not been pressed hère, and it may be dis- 
missed without comment. As already mentioned, the ship in herself 
was in actual readiness to reçoive the cargo she had contracted to 
carry, when she came to anchor in the port of PhUadelphia. Was she 
"ready for cargo," within the meaning of the charter party? We 
thihk she was. Observe, the contract contemplated — indeed, ex- 
pressly provided for^^what actuaUy happened, namely, the arrivai of 
the vessel Oh Sunday, Januàry 31st; and it must be assumed that the 
parties knew that by the law of Pennsylvania worldly labor on Sun- 
day is forbidden, and therefore that the loading of the ship could not 
begin on that day, nor anything more be done on her part than was 
done. Again, the clause in question relates not to the act of loading, 
but to the ship's own readiness to take in cargo. The two things are 
distinct. Hère the ship was ready in f act ; she fulfllled the very terms 
of the contract. The words "ready for cargo," in the connection in 
which they occur, naturally refer to the condition of the ship herself, 
and we see nothing to indicate that they were used in any other sensé. 

It appears, indeed, that by the rules, adopted April 28, 1887, of the 
Philadelphie. Maritime Exchange, an incorporated body of marchants, 
notice that a vessel chartered to load grain at Philadelphia is ready 
for cargo, to be valid, must be accompanied by a pass of the surveyors 
of the board of marine xmderwriters certifying to the vessel's readi- 
ness. But clearly thèse rules are not to be imported into a charter 
party made in the city of New York for the employment of a British 
vessel, when the contract itself makes no référence to them. Hick 
V. Tweedy, 63 Law T. (N. S.) 765. It is not shown that the Harbinger 
had ever Isefore been at Philadelphia. Her foreign owner had not 
given his assent to thèse rules. Tkej were not known to him, so far 
as appears. Moreover, one of the appellants' most experienced wit- 
nesses testifled: "The object of this notice is to show the readiness 
of the vessel. so that her lay days may commence the foUowing day." 
The whole évidence indicates that this is the sole purpose of serving 
upon the cbarterer the notice and accompanying surveyors' certifl- 
cate. Therefore, even if upon the proof s it could be said that such a 
usage exists at Philadelphia distinct from the rides of the maritime 
exchange, still such usage could not properly affect the construction 
of a clause of the charter party which does not relate to the matter 
of lay days, but concerna the readiness of the ship to reçoive cargo. 
We hâve only to add that the words, "Vessel to load under the inspec- 
tion of underwriters' agents, at her expense, and to comply with 
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Éheir* fuies," dônot.niîlitàte agalnst tiiè above vlews; -for 'hot oaly 
deés 'tiiat jprévision minllefetl-y : refer to the act of loa;«fiiig the shîp 
aftar ëcceptônce by tbeéfcartêter, but it strongly suggèets that, if thé 
partletenieant to hâve the ship's readiness for cargo dépend on a sur- 
veyofs cértifléate, they would hâve given expression to that intention. 

Ha»"ing thus reached the conclusion that the ship Was "ready for 
cargo?' on January 31st, it Is not necessary for us to express an opinion 
njton the question whéth«r under the gênerai rule of law that, where 
thë itiiiielof performanbè of a contract falls on Sunday, it is legally 
pelcflutnabile thenext dayi lihè ship's admltted readiness the next morn- 
inglw»s;flufflËîent compl&nce with the charter paity. 

Thefdçcree bdow is affîittàeâ. 



LA CHAMPAGNE. 

SEWAtt et al. ▼. L4 CfiAMPAQNB. 

(District Oour*,, g. D. New York. November 26, 1898.) 

1. Coiiiittioir— DAiitÂsSis— SjâvAHB Olaim. 

Aireaaonàble amount' pUd in eettlemènt of a salvage clatm agalnst a Teggel 

dain^d in coUisioa, w);^çe the claim act^atly went to suit on disputed f acts, 

and tltere iet no, reasQn lor supposing tliat the settlement waa collusive, ig a 

protper Iteiâ of damage to bé chargea agai'nst the vessel foupd infaultfor the 

. collliiôla;.-.-^ : .-.'.'•i- ■ • ' ' : 

a. BAME^AsCESTAmmo VaiIoti OF VbSSKL BEFOSH GOLtlBIOÎT. ' 

Al t^Nf J> fit ter collision, was sold in her damaged condition for $6,650, and 
the daniarâ was repaired for $9,500, making her sound.valiie b^ this.method 
|18,'lS0. Ëstiihatés aà td'liëf value by Withesses for ône party varied from 
113,000 *6 f 14,000, for libe'idther party from fSa.OOO to $25,000. Thè commlB- 
■ioner adopted the Talu« 4r8t abo ve giyen, Eeld, that his flnding would not 
be di3t()rbed.: . , , , r, ; 

8. 8AME7-DÉ>rtjBîiAOB--WHBK ;NOT BkcovbrÂblb— Intkbkst. 

Wherê ownei's of a vèysél âa.maged by collision elect to hâve her sold in her 
datnaged condition, they daiinbt recoverdemurrage; for interestls the légal in- 
demnity for the delay in «lolleoting t3ie balance of her original value from the 
wrongdoer. , : ,, ; 

4 Samb— Intebbst on Akcfxrsr, Paid fob Wbkck — 'Whjjn Rbcovebablb. 

Ititérest sliolild be àâd^d on the amoant paid for the wreck by the pur- 
chaser: dùring the'period occupied by him in répairing, When that mode is 
adppt^d oljsetying they^Jue of the vessel, since, in order to repair, it is nec- 
essary tb^t Bucli amount aliould lie idle durisg that period. 

6. SaMB— LOSà pF FfiBIGHT— VbSSEI.'B EXPEIÎSBS. 

On a Voyàgfé brbken up by collision, an allowance, as an Item of damagias, 
of the whote amount of f^eight, less the expenses of the véssel during the 
time it i^ç«uîd hâve takeil h«r to complète her voyage, 18 proper. 

In Ad^iiralty. On éiëeptions to commissioner'B report, 

Owen, Gfiay & Sturgçflj for libelants. 
Jones & Govin, for claimanta. 

BBOWN, Bistrict Jndge. The damages from coîlisîob in the above 
case having been apportioned, (43 Fed. Bèp. 444,) and the report of the 
commissionep assessing the damages filed, exceptions hâve been taken 
to the ankou^iallowe'dfor the damages to the vessel, for demiu-rage, 
for salvage, for freight, and for some other items. 
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1. Balvage. The collision occurred oûuFebmary 26, 1890, about 25 
miles off Sldimeeock light, Long islancL The schooner was after- 
wards towed in byithe Merritt Wrecking Company, who claimed sal- 
Taga The claim being resisted by the libelants, the vessel was libeled 
therefor, and was sold nnder a decree of the court on op about April 
3, 1890. The claim of salvage was settled upon a compromise be- 
tween the parties for Î2,750, which was paid by the libelants on April 
30, 1890, besides a considérable bill for the costs and expenses of suit 
The sum of $2,750 has been allowed by the commissioner, but not the 
costs. The Fletcher, 42 Fed. Eep. 504, 

The considérations urged against the validity of the original claim 
to salvage, hâve, no doubt, much support in the évidence. The facts 
were, however, in dispute, and the matter was in litigation. There is 
no gronnd to suppose the compromise was a collusive settlement 
The libelants were just as much interested as La Champagne in op- 
posing, the claim; and on the whole I concur with the views expressed 
In extenso by the commissioner in the allowance of this claim. 

2. Damage to the Schooner. The libelants, having elected to hâve 
the schooner sold, were entitled to recover the différence between her 
value in her damaged condition and her value before the coUision. 
There were two methods of arriving at this différence: One, by 
proof of titie schooner's market value before ànd after collision re- 
spectively ; and the other, by proof of the cost of repair and of putting 
her in as gpod condition as before. Both kinds of évidence were given. 

The purchaser of the vessel caused her to be repaired at an expense 
of $11,000, of which $1,500, as he testifled, would cover ail extra re- 
pairs outside of the damages caused by the collision. The commis- 
sioner upon this évidence accordingly aUowed $9,500 for damages to 
the schooner, besides the $2,750, the amount paid for salvage. I do 
not flnd in the ppoof s of value of the schooner any sufflcient reason 
for disturbing this flnding. 

The amount realized on the marshal's sale and received by the libel- 
ants, was $6,650. Assuming that to hâve been the fair market value 
of the schooner in her damaged condition, adding to that amount the 
$9,500, allowed by the commissioner, and also the additional sum of 
$83.12 mentioned below, (5,) would make a total of $16,233.12 as the 
value of the schooner before collision. The estimâtes made by the 
claimants' witnesses as to her value varied from $12,000 to $14,000; 
those of the libelants' -v^tnesses from $22,000 to $25,000. Upon such 
évidence ihe allowance of a sum for damage which virtually makes 
the schooner worth $16,233 before collision, fumishes no reasonable 
ground of complaint to the défendants. The libelants cannot com- 
plain of the use of the évidence as to the cost of repairs, because this 
is a proi)er limit in the recovery of damage, and a necessary check 
upon the uncertain estimâtes of value; while if the wreck was worth 
more than the sum for which it sold, it is the libelants' own f ault that 
they pennitted the sale for that sum to outside parties, instead of pro- 
tecting their own interests. The exceptions on this item are, there- 
f ore, Qverpuled. 

3. Demuirage. By electing to hâve the vessel sold, the libelants 
elected not to use the vessel further, and disclaimed any further use 
of her. They elected to take her value, viz, $6»650, and to hâve the 
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ase of the môney, insteàd of tlie use of the vesseï. They hare re- 
ceitned the $6,650 proceëds of sale, and had the beneflt of the use of 
tMt money. To allow for a supposed loss of the Use of the schooner 
àfter the receipt of thk money would be to aJlow à double payment, 
pro tanto, for the same thing. Thè Belgenland, 36 Fed. Rep. 504. 
'X'he money thus receitpd the libelants were at liberty to employ eithei 
in tMepurchase of anothèr vessel in place of the one damaged and sold, 
or in àny other way they saw fit. The City of Alexandria, 40 Ped. Eep. 
697, î70O. ' They cannot daim for the'ioss of the use of that particular 
vessel, because, as I hâve said, they elécted not to usé her, but to sell 
her and lise the proce^dà. For the delay in receiving the balance of 
her preWouB value over the prooeeds of sale, interest is the legàl In- 
denmiïf-. Interest, therefore, and not demurrage, should, in a case 
like thè I prient, be asUowed. The Amiable Nancy; 3 Wheat. 560; 
The Kh®de Island, 2 BlatChf. 118. See Fabre v. Steàtoship Co., 1 U. 
S. App, -^-, 53 Fed. R^. 288. This should be givén (1) for the delay 
in the receipt of the |6,€50 up to April 80, 1890; and (2) for the vari- 
oussbthdpitems of daÀa^ up to the présent date. ' 

LiFred^t. The âmoùnt allowedby the commîssioner fôr the loss 
of frëight is, as I understand, the whole amount of frfeight that would 
hâve bécome due on thé cargo of lumber upon its delivery at Bath, 
Me., whiere it is foUnd the cargo would hâve been deiivered in the or- 
idinàry course, but for this accident, by the 15th of March, 1890. The 
évidence «hows that this freight \iï'ould hâve been earned by-the vessel, 
but Tvas wholly lost thïough the collision. Thè libelants are, there- 
fore, dearly entitled to this amount, lëss the additional expense of 
the ship in earning it dnring the 17 remaining days after the acci- 
dent.' As the voyageâtes broken up by the collisidn and ail items of 
loss are compensated for^ including ship's stores, thè ship's expense» 
for those 17 days, whetàer for wages, provisions, pilotage, wharf âge, 
or any otxiCr expense of delivering cargo in order to earn the freight, 
should be deducted, in order to arrive at the net loss on freight. 

As thé earning of this freight, moreover, includes the use of the 
vessel up to the time ofher supposed arrivai, and the completion of 
the ddivery of the cargo,iviz., March 15, 1890, interest on ail the dam- 
ages allowëd should run from that date. 

5. The commissioner has f ound that 75 days was a reasonable time 
for dôing the repairs. Although demui'rage as a separate item is dis- 
allowed, yet tn estimaAirig the cost of repairîng there should be in- 
cluded the interest on the |6,650, the value of the wreck, and the 
amount paid for it. Pop in order to get the vessel repaired, it was 
necessaiy that so much capital should be invested dnd lie idle during 
that p^iod. This interest amounts to |83.12, and should be allowed 
like any other actual; oatlay in repairing the schooner, when that 
method of ascertaining her value is adopted. 

The exceptions as to the items of chandlery, furnlture, ship's stores, 
and Personal effects, are overruled. 

Besides interest on theSum of $9,583.12 from March 15, 1890, the 
libelants are entitled, also, to interest on the sum of $6,650 from the 
same date Until*April 80, 1890, wheh they recéived that amount as 
the proceëds of sale. 

The other ôxiceptions are overruled- 
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DEVEKETJX v. FLEMING, (DEVERBUX, Intervener.) 
(Circuit Court, D. South Cai-olina. December 30, 1892.) 

L Waebhousemen — Implied Contkact of Stobage— Evidence. 

TUe father of a résident member of a firm, presùmably from the personaJ 
interest whlcli he took in the flrm's success on account of his son's connec- 
tion therewith, (îaused a warehouse to be buUt at his own expansé, in iin- 
mediate connection wlth a System of railroads, thus facilitating the hand- 
ling, delivery, and storage of the bulky and lieavy articles which the firai 
dealt in. During the buUdtng of the warehouse the son wrote numerous 
letters to Ms partner, using expressions wliich would Indicate that the 
warehouse was being bullt by the firm, and was of an Inexpensive char- 
acter, and that It would reduce the expense of tiie goods stored therein 
to the cost of handling only. The father, however, had no financial inter- 
est in the firm, never authorized such statements, and was ignorant of 
them. He made bis son superintendent of the warehouse, and, tl»e firm 
having stored large quantities of goods therein, the business, of the two 
concems became somewhat mixed. No contract was made as to the terms 
of the storage, and, although the father had several settlements with the 
firm as to other matters, he never said anything in regard to the charges 
for storage, but he regularly entered such charges on liis own books. A 
receiver, having been appointed for the firm, attempted to remove the 
stored goods, whereupon the father claimed a Uen for storage. Held, that 
the presumptlon that a man intends to obtaui rémunération for the use of 
his property was not overcome by thèse facts, and it must be held that 
there was an Implied contract of storage. 

S. Samb— Charges. 

Dnder the clrcumstances the firm should be aUowed the best rates glven 
by other warehouses of equal capacity and facUIties. 

8. Samb— Lien fok General Balance Due for Storage. 

The father as warehouseman was entitled to a lien on goods remalnlng 
in the warehouse for a gênerai balance of storage due on ail goods stored 
under the implied contract, for a warehouseman is entitled to a lien for 
such gênerai balance for ail goods stored under a single contract. 

4. Same— Lien— Goods Retained — Continuance of Storage. 

A warehouseman who retains goods for a gênerai balance of storage un- 
der a single contract is entitled to storage at the same rate after the tlme 
of assertlng his Uen until payment is made, and he cannot be deprived of 
the same on the theory that the storage from that time on Is for his oviTi 
benefit. Somes v. Shlpplng Co., 8 H. L. Cas. 338, distinguished. 

In Equity. Suit by Jolm II. Devereux, Jr., against Howard Flem- 
ing, for the dissolution of tlie limi of Devereux & Fleming. A re- 
ceiver was appointed, an accouuting ordered, and creditors caljed in. 
J. H. Devereux, Sr., inteiTened by pétition, settinjc up the daim for 
an unpaid balance on a storage conta-act. Subsequently, on defend- 
ant's (Flemiug's) application, the assets of the concern were ordered 
transferred to him by the receiver, the former giving bond for the 
payment and satisfaction in full of ail creditora holding proper 
claima against the firm. See -±7 Fed. Eep. 177. Intervener's claim 
sustained. 

F. J. Devereux, for petitioner. 

J. N. Nathans, for défendant, Ileming. 

SIMONTON, District Judge. The bill in the main cause was filed 
for the dissolution of the lirm of Fleming & Devereux, a copartner- 
sMp account, and the appoîntment of a receiver. The recelva* was 

v.53F.no.4 — 26 
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appointe^, the taking of tlie account was ordered, and creditors were 
called in. ' The business of the firm was as dealers in bnilding mate- 
rial, lime, cernent, plaster, and articles of like natpre. Their ware- 
houses were at 276 East Bay, and on Pahnetto wharf, in the city of 
Charleston, The railroads entering that city not having at that 
time immédiate accesS to tiie Water front, J. H. Pevereux, the elder, 
established wharves ai;id a wàrehouse on lanà of his property on 
Ashley river, By personal influence and effort, he obtaiaed a con- 
nection With the South Oarolinà Railway track, and in this way put 
bis warèhouse within the system of raîlroads meeting at Charles- 
ton. He named his wharves and warèhouse tîie fWest Shore Ter- 
minal." "Wlien this enterprise was nearly, if not altogether, com- 
pleted^ Meming & Deverèui mMe use of the West Shore Terminal 
by storing a large part of their stock in the ware|iouse, and by usiag 
the wharves for the receipt and delivery of cargoés. Thus they saved 
on shipments into the interior the cost of drayage on goods to the 
railroad dépôts. In ail, there were shipped to the West Shore Ter- 
minal by this firm 23,4S2 barréls, of which 19,230 went into the warè- 
house and the remainder, 4,202, were delivered. and shipped from the 
wharf. When the receiver was appointed in the main case, he, under 
an oi^der of thîs court, attempted to remove the goods from this warè- 
house. Hè remoVed a |»art of them, but Mr. Beyereux, the elder, 
refused to permit the removal ai some 996 barréls, cïauning that there 
waa due to Mm a gênerai balance of warehpuse charges. He thus 
set up and enforced his lien. No further steps were taken by the 
receiver, either by way of paying this balance, or admitting and ten- 
derlng any part thereof, or in àttémpting to remove the goods. Mr. 
Devereux, thfii^der, then intervened in this cause, by flling his péti- 
tion setting up his lien, stating his account, and praying its payment. 
This was ref erred to a spécial master — 

"To taie,, fin. acscbimt of the deaUngs and transactions of and between the 
Bald John (Et ï)eTereux, the elder, as warehouseman, and the firm of Flerning 
& Deveret^x, and to state what upon the balance of accoomt between thcui 
shaU appear to be due; and the sald master Is authprized to report and Stati^ 
to the court any spécial circumstances needïul for explaining sald account in 
his report thereof." 

The tèstitnotiy was taten bef ore the master under this order, and is 
before the cottrt. 

John H. D^vereux, the younger, a member of the flrm of Fleming 
& Devere'ns, is'the only son of Mr. DeVereux, thè élder. He was quite 
a young m^n when he went into the flrm, — ^bright and energetic. 
His entrance into this firm was an important ànd \'aluable event in 
his life. ÏTecéssarîly and naturally his f ather Wks proud of this pro- 
motion of his only son, and took a deep personal ihterest in the wel- 
fare and business of the flrm. When he conceived and projectéd the 
scheme of the West Shorè Terminal, one of the promoting, if not the 
inducing, reasons for the entgrprise was the great facility and ad- 
vantage a warèhouse in immédiate contact Avith tho whole railroad 
System would giye to this firm, dealing, as it did, in heavy and bulky 
articles. IntÈis day of fierce apd relentless compétition, the saving 
of drayage awogs the city on goods shipped may hâve saved a profit 
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on sales. Before the inoeption and during the progress of the work 
lie conferred with both. members of ihe flrin. His son took a deep 
and active interest in the construction of tào t<erminal, and when the 
AvareJioiise vvas completed his father inade him the superintendent. 
While the construction was going on, yonng Deverenx wrote many 
letters to his copartner, who is a nonresident. The évidence does not 
disclose any knowledge on the part of the elder Derereux of the con- 
tents of thèse letters. Se did loiow that the correspondence was 
constant, The tone and ténor of thèse letters would justify the 
opinion that the firm was building the warehouse, which was to be 
of an inexpensive character. From expressions used in his letters 
one could believe that young Devereux supposed it was designed ex- 
clusively for the flrm's use, and that it would reduce the expense on 
the goods stored therein only to the cost of liandling. On this cor- 
respondence, Mr. Fleming, to whom the property and assets of the 
ârm hâve been delivered, and who must pay its debts, insists that 
John H. Devereux, the elder, has no claim for storage; that it never 
was his intention to charge storage; and that this correspondence 
written by his son and superintendant prove this. 

The facts are that John H. Devereux, the elder, was at the whole 
cost of the wharves and warehouse; that the only thing fumished 
by the flnn was the tin which covered the warehouse, and that for 
this he proiuptly paid them; that the warehouse is a substantial 
structure, on a large wharf, the whole coveriug over two acres of 
valuable lahd, having a raUway connection over his farm, granted 
gratuitiously. The cost has been $20,000. The elder Devereux had 
no business interest in or connection with the firm, and shared no 
part of its profits. He had an interest in its successf ul conduct and 
well being; but this was entirely sentimental. When one has the 
use of the property of another under no express contract or agree- 
ment, the law présumes a contract for hire quantum valebat. This 
légal presumption must be rebutted by proof. There is no évidence 
that the elder Devereux ever stated or authorized the statement 
that no charge would be made for storage to Fleming & Devereux; 
none whatever that he ever contracted to make no charge, or offered 
spécial inducements for the removal of their goods to, or the storage 
of them in, the warehouse. Mr. Fleming is a man of business, of New 
York city, of large expérience, and, as his testimony discloses, of no 
ordinary ability. He knows that to give something for nothing is 
not the usage of the business world. If from expressions in the let- 
ter of his young partner he saw an indication that perhaps his 
father would allow tlie flrm the use of the warehouse gratis, his ex- 
périence and educated commercial instinct would hâve impelled him 
to hâve this important concession "ia black and white." It appears 
now that there never was any bUl presented for storage; but the 
charges were duly entered by the agent of Mr. Devereux, the elder, 
not by his son. It also appears that in one or more settiements made 
by the elder Devereux with the flrm for moneys borrowed and for 
goods purchased, no allusion was made by him to any set-off by him 
of the storage account; and also it seems that, from the dual posi- 
tion young Devereux occupied, the business of the warehouse and 
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tlKit of the flrin were a good déEÙl Diixed. It fe ùniwssible, af ter read- 
ing the évidence in tliis case, to corne toanyotker conclusion than 
thàt the wareliouse business was condUcted in an unbusinesslilie way. 
Béside this, young Devereux, in his fimi's affairs, seemed always to 
be liftrd pressed. He had notes to meet and goods to sell and collec- 
tions to make, and was always anxious, hard up, and einbarrassed. 
Under thèse cii'cumstances, it is reasonable to suppose that Ms 
father Would not add to bis embarrassment by pressing bis claim 
for stofage; and that, on the contrary, be would suffer inconvenience 
himself, and, further, would aid hîiù witb money wben be could. It 
will require more than the évidence in tbis record to rebut and re- 
move the presumption that a man is entitled to be paid for the use 
of bis property. 

Thefé is no dfrect évidence of the terms upon wbicb tbe goods 
were to be stored. In fact notbing was ever said about terms. 
The pétition claims full rates of storage. It appears from tbe printed 
rate of several warebousemen and from paroi évidence that tbe 
chargé' is six cents per package for the flrst month^ and four cents 
for eacb succeeding mdlitb or parts of a month. It also clearly ap- 
pejirs that in actual pPactice tbese are itiaximimi rates, and that tbe 
usage is not to abide by tbem if business caii be secured by abate- 
raent of price. Tbe circunistances of tbis case are spécial in tbeir 
character. Fleming lived in JSeW York. Young Devereux was the 
résident, active, managing partner. He was at tbe same time super- 
intendent of the warehouse. As partner, be was bound to get tbe 
best rates for bis flnn. Full rates are never cbarged unless spécial 
rates are not made. It was liis duty to get spécial rates. If he 
dealt witb himself aS representiug the warehouse, this made it stiU 
tbe more imperative on him to make spécial rates. If he dealt witb bis 
father, tbe latter, an bonest man, never would consent that bis son 
should not act on the line of bis duty. If tbe subject had been men- 
tioned between tbem, he certainly would hâve advised his son to seek 
and demand those terms wliiob are invariably conceded to a large 
and valuable and steady customer. There being no express contract, 
the court must fix tbe charge, and wUl do so following tbis broad 
rule of equity. To Fleming & Devereux tho best tenus should be 
conceded; that is to say, sucb terms as a warebouseman of equal 
capacity and «(jual facility would concède. We find that the rate 
of charge of the East Shore Terminal, whose capacity and facilities 
ai'e equal to those of the West Sboré Terminal, charges six cents for 
the first montb on eaeh package, and two cents for eacb subséquent 
m<mth and parts of a month. This must be tbe rate allowed hère. 
Tbe charge of six cents for 1 be flrst montb is made up by two cents 
for wbarfage, two cents for bandling, and two cents for storage. 
Of tbe 23,^2 packages delivered near tbe warehouse 19,230 went 
into it, abd are subject to the rates bereinbefore fixed; 4,202 did noc 
go into tbe wai'ehouse, but were shipped. Tbey are liable only for 
the two cents Whàrfage and two cents for bandling. 

The next question is as to tbe period during wbicb tbe charge for 
storage is to be allowed. The petitioner asserted bis lien on 9th June, 
1891, and under tbis lien witbbeld tbe delivery of 996 barrels. He 
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still holds tliem. He claims the amount due for gênerai balance on 
the 9tli June> to wit, $1,795.12, and the storage on the packages hdd 
by Mm up to the présent time. The contract of a warehouseman 
with his customer is to receive and keep and deliver to order goods 
placed in his custody on payment of the lawful charges therefor. He 
has a lien at common law; a spécifie, not a gênerai, lien. The lien is 
upon the goods stored for the particular charge on such storage; 
but if the goods were received under one transaction, and form a 
part of the same bailment, he may deliver a part of the goods, and 
retain the residue for the price chargeable on ail the goods received, 
provided the ownership of the whole is in one person. Jones, Bailm. 
§§ 967, 974. This phrase "under one transaction" does not mean at 
the same tim^ but pursuant to one contract. In the présent case 
we assume that the goods were warehoused under a contract and on 
terms covering ail baUments of Fleming & Devereux. This brings 
the case withln the rule stated aUowing the détention of some of 
the goods for a balance due on ail. It is contended with great 
earnestness and plausibility that, wlien a warehouseman enforces 
his lien and refuses to délirer on demand, his custody thenceforward 
is not under his contract of warehouseman, and for the use and 
benefit of his customer, but his own protection and benefit. He then 
has no further right to charge storage. The text-book (Jones, Liens, 
§ 972) and the cases quoted (especi^y Somes v. Shippiog Co., 8 H. 
L. Cas. 338) do not sustain thiis proposition so broadly stated. 
Where one is placed in possession of a chattel to do some work on 
it, and refuses to deliver it when completed imtil he is paid, he can- 
not charge storage of that chattel while he is enforcing his lien, be- 
cause the original contract for repairing and the subséquent implied 
contract for storage are entirely distinct and separate; but in a case 
like the présent, when the contract is that of storage, and the con- 
tract is for the delivery on payment of charges, the right to hold the 
goods under the original contract does not cease untU those charges 
are paid, released, or tendered. This seems to be the law of this 
case. As no tender or offer to pay has been made, the warehouse 
charges stlIl go on. 

The spécial master simply reported the testimony. This opinion 
fixes the rule upon which the accounts can be made up. Let the 
case be recommitted to the spécial master, for a statement of the ac- 
count upon thèse principles, allowing ail proper crédits; and let him 
report tiie resuit. 



UNITED STATES v. EBED et ai. 

(Oircalt Court, D. Minnesota. December 2,3, 1892., 

1. PtTBLic Lands— Cancellation of Patent Issued by Mistake. 

Certaiu adjustments of land scrip locïitioiis, beitig contested, were ap- 
pealed to the sei retary of the interior, by whom it was held that the ad- 
justments were invalid, and that the contesting claims must also be re- 
Jected, and the land disposed of under the pubhc land laws. Thereafter 
one B. entered said lands, and obtalned a final certlticate. On the same 
day several other persons attempted to make entries or locations of the 
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same.laiïdj":l3«t?ltelr<>âppliioations were denied, and they api^ealedi t<> tbe 

commlçsloaer qJ !a]ia,^w«sral land office. Pending tliese ftppeate a njptloiji 

was made f(^r a vpyiQyf 6t the décision of the secrétary pithë liiterlor in 

; respect to tHe former; a^nstment acd daims, and tiieretipon, in pursuance 

' ot a standing rtilf of thélnterior départaient, an order was made, suspend- 

Ing ail action «nder the décision sought to be reviewed. But, notwitli- 

^tnndlng such, order, throngh the mlst^e of a subordinate clerli in the land 

; . ctepartment, K.'s entry was approved, and a patent was laadvertently issued 

to him. Held, tjiat the patent should be canceled on a proceeding by the 

United States for thàt purpose. 

On a proceeding by thft United States to cancel a patent inadvertently 
Issued pend,ing appeala by other claini.xnts, the govemment is not bound to 
show that the other claiinants would be sucoessful in thelr appeal, but is 
•eoàtltled to hâve the patent canceled, ùnléss the patentée proves that by 
the law properly admtnlstered he would be entttled to the patent, and it Is 
dpul^tful Whether even suoh proof would be admltted. 

Jn ;|lqn%. Bill by the tJnited States to cancel a land patent. De- 
cree for jiMX^Çiplainant. 

W. H. H. Miller, Atty. Gen., and Engene G. Hay, TJ. S. District 
Atty., (Bobert G. Evans, Spécial Asst TJ. S. Atty., of counsel,) for the 
United States. 

Billsoïl & Gongdon, for défendants. 

NELSON, District Jùdge. The bîll pf complaint is filed by the 
United States against, Ihomas Eeed, a citizen of the state of Ne- 
braska, the Qennàiiià Iwfl Company, a corporation duly created, or- 
ganized, aûd existing undér the laws of the state of Minnesota, Emil 
Hartmâïin, and Etchmphd I). Mallet, cîtizens of the state of Minne- 
sota. The relief songht in the bUl of complaint is to cancel and va- 
cate a patent issued oh November 2Ô, 1889, by inadverténce and mis- 
takè, and delirered November 29, 1889, to Thomas Beed, and to re- 
strain the other defendàiits froîn sptting up or asserting any title 
whatsoeVèr nnder or throngh the said patent. Thé défendant Keed 
suffered a, default; the other défendants answered the bill. After 
replicatiôn^ a stipulation was entered into and flled by the parties 
agreeing upon certain facts. This stipulation and the admissions in 
the answer, with certa,in exhibits offered, and the testimony of the 
land departnlent and subordinate clerks, présent the case for the de- 
tenninàttën of the court 

FAOTS. 

The facts found are thèse, and are substantially set forth in the 
abstract of the brief of the counsel for the govemment: 

(1) The land describ^d in the patent was a part of the public do- 
main héld by the United States at the time of the issuing of the pat- 
ent. 

(2) On the 21st day of July, 1885, Orilie Stram, formerly Morean, 
adjusted a location previously made on unsurveyed land of complain- 
ant with Bioux half-breed scrip, issued under an act of congress of 
July 17, 1854, to lots 1 a,nd 2, and the, S. W. 1-4 of the N. E. 1-4, and N. 
W. 1:4 of the S. E. 1-4, of section 30, township 63 K, range 11 W., and 
other land in Duluth land district of Minnesota; and that said loca- 
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tions were posted in the proper tract books of the office of the com- 
missioner of the gênerai land office on the 9th day of September, 
1885. 

(3) The validity of thèse adjustments was contested by one Fred T. 
Huntress, and Thomas W. Hyde and Angus McDonald made certain 
préemption claims to sonie of said tracts. Upon appeal to the secre- 
tary of the Interior, who had jurisdiction over said matter and said 
claimants, the said secretary, on Pèbruary 18, 1889, decided that said 
scrip locations were invalid, and should be canceled; that the pré- 
emption claims of Hyde and McDonald must be rejected; that the 
claim of Fred T. Huntress could not be recognized; and that the land 
in controversy must be disposed of under the public land laws of the 
United States applicable thereto. 

(4) On Febmary 23, 1889, Thomas Eeed, one of the défendants, ap- 
plied to make soldier's additional homestead entry of the S. W. 1-4 of 
the N. E. 14, and lots 1 and 2, section 30, township 63 N"., range 11 
W., Duluth, Mnn., to the proper offlcers of the land office of the 
United States at Duluth, Minn., was allowed to make such entry, and 
obtained final certiflcate on said day, numbered 1,420. 

(5) On the same day that said Eeed made his entry Charles P. 
Wh«eler applied to locate the S. W. 1-4 of the N. E; 1-4 of said section 
30 with Valentine scrip, (the character of which is shown in Exhibit 
4, pages 68 to 69, inclusive;) and one Warren Wing applied to enter 
lot 2 of section 30, under section 2306 of the Eevised Statutes of the 
United States, (Exhibit 4 page 51, and 5, page 72; answer, page 10;) 
each of said applicants, including said Beed, claiming that his appli- 
cation was prior to the others. 

(6) On the moming of the day when the Eeed entry was allowed 
one William M. Stokes was, among other applicants, to make varions 
kindS of entries before and at the time of the opening of the doors 
of the local land office at Duluth, présent at said doors, and attempt- 
ing to enter the N. W. 1-4 of the S. W. 1-4 and the S. W. 1-4 of the N. 
E. 14 of the section aforesaid as a soldier's additional homestead. 

(7) The applications of Wheeler, Wing, and Stokes were denied, 
and they appealed from such déniai to the conunissioner of the gên- 
erai land office. 

(8) On February 18, 1889, and ever since, there has been in exist- 
ence in the department of the interior a rule that motions for review 
of the décisions of the secretary of the Interior should be flled in the 
oliSoe of the commissioner of the gênerai land office, and that the 
conunissioner should thereupon suspend action under the décision 
sought to be reviewed, and forward to the secretary such motion. 

(9) Motions for review of the décision of the secretary of the in- 
terior of February 18, 1889, were duly made and flled on March 13 
and 15, 1889, respectively, by the parties aflected adversely by baid 
décision. Thereupon an order was made suspending ail action under 
the di^cision sought to be reviewed, and such order was of full force, 
and such motions were pending unheard and undetermitied at the time 
and ufter the issuing of the patent sought to be canceled. The pat- 
ent to said Eeed, hereinafter referred to, was issùed in direct viola- 
tion or in ignorance of said order. 
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(10) At the time of and bef ore the approval for patenting of thé 
lands deet'iibed in the Eeed patent and tiie issuance ol said patent, 
the appeals of Charles P. "Wlieeler, Warren Wing, and William M. 
Stôkes from the rejection of their several applications hereinbcfore 
referred to, were pending, unheard and undetennined, and haye not 
Binée been heard or detenninedi 

(l:l)s While said appeals and motions were pending and uudisposed 
c»f, aclerk of the gênerai land office at Washington, whose duty jt 
wass to exainjne enixies of the character described, in ignorance of 
the peildency of said conflicting claims, said motions, ànd said ap- 
peals,. âpproved the lands described in the said patent for patenting 
to Thomas Eeed, one of the défendants herein, and a patent was upon 
such approval Jssued to him on the 20th day of November, 1889. 
That said patent was signed by the secretary tô the président, coun- 
teisignéd by the recorder of the gênerai land oflce, each of whom, 
at the; time they signed and conntersigned said patent iaa aforesa'd, 
wfere in ignoi'ance of tiie pendency of the aforesaid conflicting clahns, 
and Qcted wholly upon the said approval of said derk. The ap- 
proval of the entry for patent and the signatures to the patent yveve 
mado motwithstanding the factthat a caveat pointing ont the con- 
flîéts msm on file with tiie rest of the entry papers relatinig to t bc lunds 
involvesdj &nd such approval and signatures vyere made in ignorance 
ofthficoïitents of said caveat. 

(12) Said patent was delivered and on the 29th day of November, 
1889, recorded in Book D of Patents, p. 54, in the office of the régis- 
ter of dëéds of St Louis county, Minn. 

(13) Demand bas duly been made by and under the direction of the 
secretary of the interior upon the défendants, and each of them, for 
a relinquishment of aU right, title, and interest ini or to said land de- 
rived by them under or on account of the issuance of said patent, and 
said defeadants, and each of them, hâve refused to comply with such 
demand. 

(14V ' * * • • • « • ♦ 

(15) The answer of défendants other than Eeed attempts to allège 
that such défendants took the real estate described in said patent in 
good faith, without notice of the circumstances attending the issuing 
of the patent, and for a valuable considération. There is some évi- 
dence in the record bearing upon this question, but before the taking 
of th« testimony was coneluded solicitors for défendants notified com- 
plaluant that such défense would not be relied upon, and therefore 
this point is not further noticed iu the abstract of facts, and wHl not 
be referred to in the brief of complainant. This question being elim- 
inated from the controversy, the contention stands the same as if be- 
tween the government and the patentée Eeed, and it is upon this 
theory that it will be submitted in complainant's brief. 

OONCLUSIQN. 

That a public wrong was perpetrated upon the executive depart- 
ment by subordinate clerks, in conséquence of which the department 
bas disabled itself from discharging the duties imposed upon it by 
law, and that the complainant is entitled to the relief prayed for in 
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the bill of complaint. A decree ia ordered in faror of the complain- 
îint 

MEMOEANDUM. 

The government can sustain a suit in equity to set aside a patent 
or cancel it wlien its duty to th.© public requires such. action- ; The 
undisputed facts in this case show that hy the inadvertence and mis- 
take of a subordinate clerk the interior department was disabled from 
performihg its f ùhction and discharging its légal duty to review con- 
tests properly before it. It was contemplated that the land depart- 
ment should consider contests like the one pending before it. A con- 
structive fraud was perpetrated by the acts of subordinates in the 
departmeàt. A court of equity cannot be called upon to exercise its 
jurisdictioh in a case more appropriate. Wlien the légal rights of 
the parties hâve been changea by inadvertence and mistake, equity 
restores them to their former condition, when it can he done without 
interfering with new rights acquired on the strength and faith of 
the altered condition of the légal rights, and without injustice to the 
parties. 

The contention of the défendants' counsel is that, notwithstanding 
the défendant Eeed is shown to hâve obtained the patent irregularly, 
by the inadvertence and mistake of the subordinate officiai, the gov- 
erament, before it is entitled to relief, must, in addition, show that the 
défendant would not have prevailed if the rehearing and appeals had 
been heard. Such is not the rule applying to suits by the United 
States of this character. It applies only to cases brought for équi- 
table relief to individuals. Where a patent has issued by mistake of 
its agents, equity affords relief to the government, as it would if cor- 
rupt conduct on the part of its officiais is shown; and, when such is 
established, the patent must fall, unless the patentée proves that by 
the law, properly administered, he would be entitled to it; and even 
then it ia doubtful whether a court of equity would receive proof of 
that kind after the mistake and inadvertence of the subordinate 
agents were established. In the case of Williams v. U. S., 138 U. S. 
517, 11 Sup. et. Rep. 457, some wholesome doctrines are announced, 
applicable to the facts in this case, and the décision rests upon "the 
uncontrovertible fact that through inadvertence and mistake the 
land was eertified, (patented.) * * *" 

NOTIC. Cases examined: Mofifat v. U. S., 112 U. S. 24, 5 Sup. Ct. Rep. 10; 
h. S. V. Mnor, 114 U. S. 233, 5 Sup. Ot. Kep. 830; MaxweU Land Grant Case, 
121 U. S. 325, 7 Sup. Ct. Eep. 1015; U. S. v. San Jacinto Tin Co., 125 U. S. 273, 

8 Sup. Ct. Kep. 850; U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ct. Rep. 1083; U. S. 
V. Iron SUver Min. Oo., 128 U. S. 674, 9 Sup. Ct. Rep. 195; Williams v. U. S., 
138 U. S. 514, 11 Sup. Ct. Rep. 457; Marquez v. Frisbie, 101 U. S. 473; Casey 
V. Vassor, 50 Fed. Rep. 258; U. S. v. MarshaU SUver Min. Co., 129 U. S. 579, 

9 Sip. Ct. Rep. 343; U. S. v. Missouri K. & T. Ry. Co., 141 U. S. 358, 12 Sup. 
Ct. Rep. 13. 
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DRYFUS V. BURNES et ux. 
, 1 . |(Ç||nîialt Oourtj "JV. D. Arkansas. November 1, 1892.) 

1. XJsimtr>ii-WaAiT iCoNsirroïas— Bokus td Boeboweb's Agent. 

Wbere «u logeât lu a ilpaix transactipji la agait ot tbô borrower, and not 
,of tîM leii^r, the iact tbiat ;|ie receives a bonus from the borrower is imma- 
teriai to we jlea of ustjiy, for what the borrower pays to hls own agent 
fo^ ïitt)éWiîg'àîoàii Is iïo part of tiie Sum paid for tlié loan or forbearance 
of moâej^i' ■■='' '• ' ' :- ■'" 

S). Saub— BèiWA TO LBtroBît's AOBNT. 

If aniltff^l'ti'bW A loan transaction IB jEigent of the lender, ijnless the proof 
shQWft tjmj^ ithe Jendfir <g^ve^ express authority to the agent to eçsact for hls 
biepèiat'iporè,thàp thelawfulrate of interest, t>r he had knowledge, express 
ot- hiiî^llt^'' thàt the' agent had such a purpose, usuç^ (jannot be asserted to 
defean thie iremedy. ' '•■ 

8. SaMH-^AOBWT'» AXJTHOBmr— PBEStIMPTIOKS. 

An anHiorlty to loan money at a légal rate of Interest does not Include by 
tuipiït^atlâiii; ijie^uthorlty to loan at au lUegid rate. An authority to violate 
the làw' wliï heVer be présumed. 
(SyUabus by the Court.) 

In Equity» ' Bill by Charles L Dryfus against Gharles Bûmes and 
Catherin© Burhes to foreclose a mortgage. Deeree for plaintiff. 

OlendeniiaRÀIécheaii Jfc Youmans, f or plaintiff. 

Du VaïiSt^ifchford and Mr. Mollette, for défendants. 

PABB3EBj District Jùdga This is a suit to foreclose a mortgage 
given to secure a loan of f 8,000 at 10 per cent, interest. The de- 
fendants plead usury. The f actâ produced ta évidence show that the 
money of plaintiff was receivedby' Bûmes and wife from plaintiff 
through Patterson & Parker, loan and real-estate agents. By the 
contract, plaintiff was to hâve 10 per cent interest on the loan. On 
agreement with Buraes and wife with Patterson & Parker they were 
to haTe 2 per cent, for negotiating the loan, for securing the money 
for them. "Whose agents were they? I flnd from the proof offered 
in the case that they were the agents of Burnes and wife alone. 
This hfôing true, it would make no différence that tiey received a 
bonus of $100 from the bôrrowers. This doctrine is clearly sus- 
tained by Vahlberg v. Keaton, 51 Ark. 544, 11 S. W. Rep. 878, tu which 
case the Suprême court, spealdng of a condition where the agent 
acted as such of the borrower alone, says : 

"Whethfer he received or dld not receive a bonus Is immaterial to the plea 
Of usui-y. What the borrower pald to Hls own agent for procuring a loan Is 
no part of the sum paid fof the loan or forbearance of money." 

If it could be held from the facts that Patterson & Parker were 
the agents of plaintiff in this loan transaction, it could not be held 
from the proof that plaintiff had given Patterson & Parker any au- 
thority to exact for his beneflt any more than the lawful rate of 
interest j nor that he had any knowledge, actual or constructive, 
of any such purpose. Theii, upon this ground, under the doctrine 
declared in the case of Call v. Palmer, 116 U. S. 98, 6 Sup. Ct. Rep. 
301, usury could not be asserted to defeat the remedy in this case, as, 
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«nder such circumstances, the loan is not thereby readered usurious. 

In Call V. Palmer, this language is used: 

"Tt ia settled that wlieii an sgent, who is authorized by hls principal to lend 
money for lawful interest, exacts for: tiis own beneflt more than the lawful 
rate, without authorlty oi" knowledge of hls principal, the loan is not thereby 
rendered usuiious." 

Again, said case déclares: 

"Au authority to loan money at a légal rate of Interest does not Include by 
Implication the authority to loan at au Ulegal rate. An authority to violate the 
law wUl never be presumed."; 

From the proof in the case, and the law applicable thereto, it 
beeomes manifest that the plea of usnry has not been sustained. 
That leaves the case without any défense, and the decree muât 
therefore go for plaintiff, and it is so adjudged. 



FULLKR et al. v. HAMILTON COUNTT. 

(Circuit Court, B. D. Tennessee, S. D. December 14, 1892.) 

Rbs JuniCATA— Fedekal and State Courts. 

A final décision by a state court bars a subséquent suit in a fédéral court 
on the same cause of notion as effectually wheu the Issues involve questions 
of gênerai commercial law and the gênerai princlples of equlty, and the 
like, as when they involve the construction of a state law or constitution, 
or some local law, usage, or custom; and it Is immaterlal whether the 
cause was decided as a question of law, on a demurrer to the pétition, or 
af ter a full hearlng on Issues of fact 

In Equity. Bill by John P. Fuller and others against the county 
of Hamilton, Tenn., to establish title to a half interest in certain 
lands, and to hâve a partition thereof. Heard on a plea of res judi- 
cata. Plea susta.ined. 

WeUs & Body, for complainants. 
W. H. De Witt, for défendant 

KEY, District Judge. Complainants aUege in theîr bill of com- 
plaint tiiat they are the tenants in common with défendant in lots 
42 and 44, Walnut street, Chattanooga; that they are the only chU- 
dren and heirs at law of Simeon Fuller, who died intestate in 1846, 
seised of one half fee-simple interest in said lots; that commissioners 
of Chattanooga, in 1839, conveyed said lots to Simeon Fuller and 
Moses Pressley, jointly, (brothers-iu-law,) and the deed was duly re- 
corded in the register's office of Hamilton coimty, in Book I, p. 399. It 
is averred that said half interest has never been conveyed by said 
Fuller, his heirs or représentatives, but that Fuller held it as tenant 
in common with Pressley untU his death, and that it is now held by 
complainants, nor hâve they been ousted therefrom, or notified of any 
répudiation or adverse claim or holding, — and deny that any adverse 
possession can be charged against them. It is alleged that the reg- 
ister's office of Hamilton county gives notice to the world that Ful- 
ler's interest has never passed from or been divested out of him or his 
heirs. It is further alleged that soon after this purchase Fuller was 
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alisettt; in a distant state, and intrusted to Pressiey the care and 
overaight of the property; that Pressiey for some time faithfully dis- 
dharged the duties of his trust, and Fuller confided in Mm during Ma 
lif e, but that two years before th.e death of Fuller, wMch occurred in 
1844, Pressiey sold his interest tn said lots to M. Whitley, of Gteorgia, 
and, in betrayal of his trust, he executed a deed to said Whitley in 
such way as to purport to convey the entire title to the lots, and, to 
conceal the fac^ withheld the deed from registration until 1851, a 
period of seven years, so that the statute of limitations might bar an 
action for the recovery of the interest of Fuller. It is alleged that 
complainants' ancestor never knew, or had meaiis of knowledge, of 
this fraudulent title; that he had no suspicion of the unfaithfulness 
of his agent and relative, nor did complauiants; that the conveyance 
was fraudulent, and fraudulently concealed. It is averred that noth- 
ing occurred to suggest any idea or suspicion of the fraud until 1887, 
when complainant John P. Fuller, in examining some old papers of 
Pressiey, discovered the, original deed to Fuller and Pressiey, and, 
ânding no deed from Fuller to Pressiey, his suspicions were aroused, 
and led to investigation and discovery of the fraud. Défendant, it 
is averred, derived title under the deed to Whitley, by a séries of 
mesnô conveyances, and had record notice of FuUer's interest, and 
had' actual notice as -«rell. The bill asks tp hâve complainants' in- 
tçr^ in said lots set apart and partitioned to them separate from 
dèfeniiant's interest therein. This bUl was flled in this court on No- 
vemba? 1, 1892. 

On the 25th March, 1891, complainants filëd a bill, and on Ist 
March, 1892, a supplemefltal bill, a^ainst défendant, in the chancery 
court pf the state, for Hamilton çounty, lu which it is alleged that 
they are tenants ia coinmon with défendant in lots 42 and 44, Wal-* 
nut Street, tn Chàttanooga, in said county; tha,t they are the only 
children and heirs at law of Simeon Fuller, who died in 1846, seised of 
an undivided one-half interest tn said lots; that in 1839 the commis- 
sioners of Chàttanooga conveyed said lots to sâid Sitneon Fuller and 
Moses Pressiey, jôintly, who were brothers-in-law; that the deed 
was règiàtered tn the register's office in said county, in Bock I, p. 399; 
that the title to FuUer's interest in said lots was never conveyed by 
him or hisheirs, and has never been divested ont of them in any way, 
but reniained in Fuller untU his death, and in complainants since. 
It is averred that FuUer, soon after said purchase, was absent, in 
the state of Texas, and, havtug fuU faith in the integrity of his 
brother-in-law, gave him, by an express trust, which was accepted, 
the oversight, care, management, and préservation of the common 
interest. After the death of Fuller, complainants, having full faith 
in their unclé, and in Itis fldelity as trustée, were deceived and pre- 
vented from investigattng thêir rights, and they so continued until 
1887, when, examining some old papers belonging to their uncle's es- 
tate, the deed to their father and uncle, jointly, was discovered. This 
led to an investigation, when the folio wing facts appeared, i. e.: In 
the year 1844, two years before the death of Fuller, Pressiey had sold 
his interest in said lots to M. Whitley, of Walton county, Ga., and, 
in betrayal of his trust, accepted and acted upon, had fraudulently 
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executed the deed so as to purport to conrey the entire titile to the 
lots, and that Pressiey and Whitley, to conceal their fraud, and in- 
tending to cheat Fuller, and conceal tlie fraudaient conveyance unta 
after lus death, and until after his estate should be settled, and to 
allow the statute of seven years to perfect the fraudulent title, with- 
held the deed from reglstration until 1851, — seven years after its ex- 
écution, and five years after the death of Fuller; that it is recorded 
in Book H, vol. 1, p. 310; that the défendant, in 1875, became the 
owner of Pressley's interest, having record notice of complainants' 
title and of Pressley's fraud. It is alleged that complainants hâve not 
slept upon their rights, nor hâve they been guUty of lâches or nég- 
ligence; the discovery of their rights not having been made untU 
1887. They pray that they niay hâve decreed to them their undi- 
vided one-half interest in said lots, in severalty, from the interest of 
défendant. To thèse biUs, the original and supplemental, the de- 
fendant demurred upon varions grounds, including lâches, the statute 
of limitations, want of spécifie reasons for the delay in asserting their 
claims, and other causes, less important, perhaps. April 15, 1892, 
the cause came on to be heard upon this demurrer before the chan- 
cellor, who decreed that "the causes of demurrer are weU taken and 
sustained, and the bUl of complainants dismissed." From this decree, 
complainants appealed to the suprême court of the state, and on the 
30th day of September, 1892, the suprême court decided tiiat — 

"There is no error in the record, but that the decree of the chancellor, 
in sustaining the demurrer ànd dismissing the bill, was correct, ahd the court 
hereby adjudges that said decree be, and it is, la îill things, affirmed." ■ 

This decree of the suprême court of the state was rendered before 
the biU in this court was filed. The défendant has flled what it styles 
"a plea of res adjudicata" in bar of the suit in this court, averring that 
a similar suit was brought by the same plaintifEs agaînst the same dé- 
fendant, for the same subject-matter, and for the like purpose, in 
the state chancery court, which was finally decreed in that courty 
and afflrmed in the suprême court of the state, agaii^st the plaintiffs, 
and in favor of the défendant. It is averred — 

"That the decree of the suprême court was a final adjudication of the cause, 
by the court of last resort, upon the merlts and matters of faid suit, between 
the same complainants and the same défendant, and for the same matter and 
cause of action, as exhibited by the blll In the prissent suit; and said decree 
of said suprême court was final and conclusive of the merits and matters of 
litlgation in favor of this défendant." 

The complainants insist that this plea is insufficient to bar a re- 
covery, and preclude them from maintaining their action in this 
court, because: (1) The said plea purports to be a plea of res ad- 
judicata, whereas it shows that there was no issue of fact in the 
cause, as heard in the state court, but only an issue of law ; so that it 
is only under the maxim "stare decisis," or law of précèdent. (2) 
The said plei shows that there has been no décision rendered in the 
state courts which can preclude this court from its independent action 
throughout, in the détermination of this cause; there being no con- 

' No opinion flled. 
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stâjuotion dî anj' statfe Jspiv or constitutiop, or of any idéal' laV, usage, 
or: éusftom, bùti oiilyî questions of ebmiiiôn or equitj^ law, invol^ed. 
ÎTheipïeBeiit question' ipScesented iâ, is the pka «ufflcieùt to bar the ac- 
tfe)t.8R Thé theory ot ottoplainantsiseeias to be Wiat a trial and de- 
oîsion by a statei cotÉ-tji though fiMl, does not bar a» action in tbe 
federail courts, anless iàe construction of a state law or constitution, 
or somedocal laW,!usaéfe, or custoni, Is involved, but thàt in cases in 
wMdh: igenëral commejJcial law, the gênerai principles 6f equity, and 
the like,! im whioh thé courts of the tTnited Statœ f ollow their own in- 
terpretatioiOB and décisions of the law, and are iiiot bound by the inter- 
prétations and décisions of the state courts, the décisions of the state 
courtsdo not bar actions in the fédéral courts for ttte same cause of 
action^ but they becdme merely précédents, which may or may not 
be folliawed by the fedeteal courts; Stich a view of the law cannot be 
maintainéd BuccessfuUy. The courts of the United States hâve no 
poww to revieW, revétjse, or revise or change the judgments of the 
state eoiirtSf no mattèr how erroneous they may be, except in such 
cases a&; may be appealed or taken by writ of error to the suprême 
court of the United States frofii the courts of last r^ort in the states. 
If the opinions', decrees, and judgments of onè dass of courts are not 
to be respected by diiother class, we should hâve endless turmoil and 
disordei^'Often resultihg in violence and bloodshed. The sheriff and 
his possewould corne in contact with the marshal and his posse, and 
our; forw of govemment would prove a curse, instead of a blesstug. 
State-couit ,iudgment« are as much entitled to respect from fédéral 
courts as fédéral courte from those Of the state. A précèdent is one 
thing; a jndgnient,,another. The décision of one ca^ may become a 
précèdent^ iix 'another case. This dépends upon the analogies of the 
cases, but the cases are and must be différent. The question of res 
àdjudicata is hot like à précèdent, in fact or principia A précèdent 
may applj to it, and cqiitrol it, but the plea of res aidjudicata belongs 
to but oùe ca,use of action. There may be, and must be, two or more 
auits in the ^ànie forum, or in différent forums, but it must, in each 
suit, be esseUtiàlly the same cause of action. In Stout v. Lye, 103 U. 
S. 68, Chief Justice Waite said: 

"Mr. Justice Gtter, speailng for the court In Peok v. Jenness, sald: 'It Is a 
doctrine of law, too long establlshed to require a citation of authoritles, tliat, 
where a court bas jurisdlction, it bas a, rigtt to décide eyery question wliicli 
occurs in tbe cause, and whetlier its décisions be correct or otberwise, Its 
Judgmént, till reversed, is regarded as bindlpg on every otber court, and tliat 
where the court, and the rlght of the plaintiff to prosecute liis suit in It, bave 
pnce attaehed, that right cannot be arrested or tatien away by proceeding In 
another court' 7 How. 612-624." 

In the case we hâve, the complainants selected their forum, and 
that forum was the staite court, and prosecuted their suit therein to 
à final decree, and now seek to repudiate the décision of their own 
Mbunal, and hâve this cause tried anew by a différent one. They 
are estopped from 80 doing. Justice' Field says: 

"It is undoubtedly settléd law that a Judgmént of a court of compétent ju- 
risdlction upon a question dlrectly involvéd in one suit Is conclusivé as to that 
question in another suit betweén the same parties. But, to this opération of 
the judgmént, it must appear, either upon the face of the record, or be shown 
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by extrinsio évidence, that the précise question was raised and determlned in 
the former «lit." Knsisell v. Place, 04 U. a 606-610. 

The mazîiu, applicable is, "Nemo débet bis vexari pro eadem 
causa." 

Another position of complainants, in denytag the sufflciency of the 
plea, is that there was np final hearing and décision of the cause in 
the statè courts upon itfi meitts; there was no issue upon the facts, 
but only upon the law. It is true that the cause was decided upon a 
demurrer to the biU, but thedecree wa« final, and ended the life of the 
bill. It was dismissed. A demurrer admits the trçfth of every al- 
légation in the bill wMch is properly pleaded. It is for hearing as 
though eyery material fact aileged were proven. The merits of tbe 
cases, as stated by complainants, must be considered and passed 
upon. The answer of the court to coriiplainants' case was: "Take 
it for granted that every essential fact you state is true, the law 
can give yott no relief." It is the f allure of the facts to make out a 
case which bars the relief. They need more or better facts, not other 
gnd différent laW. But it is determlned by authorily as well as reason. 
Aurora City V. West, 7 WalL 82, décides that— 

"Wliere a judgtnent is rendered on the merits, wHetlier on demurrer, agreed 
statement, or verdict, It extends to every material allégation or statement 
wtulch, havtng been made on one side and denled on the otlier, was at issue 
in tbe cause, and was determlned in tlie course of tlie proceediags." 

If the averments of defendant's plea be sustained by proof, it 
is clear, so it seems, that compHainants' suit is barred by the decree in 
the State court, and the plea must be held to be sufflcient. 

Défendant brings along with its plea a copy of the record of the 
cause in the state courts, as is admitted by the parties. An examina- 
tion of this copy must canvince the mind that tiie suit in the state 
court has not only the same parties and the same subject-matter as 
in the suit in this court, but that the relief sought is the same in 
each. The framework of the two bills is the same, but complainants 
hâve leave to join issue upon the plea, if they so désire. 



KUGAN et aL v. SABIN et aL 

(Circuit Court of Appeals, Bighth Circuit Deoember 6, 1892.) 

No. 164. 

Eqdity— Rbscission of Sale— Fkaud— Notice. 

An attomey misrepresented to his principal, who resided tn another state, 
the amount of Uens on certain property, and the value of the principal'.* 
interest therein, and thereby Induced the principal to seU at a grossly inad- 
équate price to a supposed third party, with whom the attomey was tn fact 
jointly interested. Another attomey notifled the principal of the true con- 
dition of affairs within 40 days thereafter, but the principal, to whom the 
first attomey had written to persuade him that the sale was for his inter- 
est, did not retum the purchase money, nor announce his intention to repu- 
diate the sale, but remainod sUent imtil his death, more than seven years 
thereafter, duiing which time the propeay had greatly increased in value. 
ffeld, that he had elecfed to ratify, and that the sale could not be re- 
scinded by his helrs. 
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Si; SAMBtrLlMWATÏONS. , i. '!•,;... 

Consol. St. Neb. p. 9friii § 4548, llmlts actions fdr relief ou the grormd ot 
fraud to four years alter its dlscoveyy. In tl^,t state the distinction be- 
iBWeentHe forma of actions at là\*? and snits Iti eqnlty lias'beén abollshed. 
Held, that the statute should control a fédérai court sittlng in equity, and 
,thq,t ,the foiir years begin to run f rom tbe disoovery. of ,any faots sufficient 
tô put aperson of orcHnary Intelligence op, an inctniry, which. If pursued, 
VrMâ iead tb dlscovëry of the fràud. Parker v.. Kuhn, 32 N. W. Rep. 74, 
2ilN«t». 413; Wright v.'Davls, 44 N. W. Ré't>. 490, 28 Néb. 479,-appr6ved. 
8. SAttH— DteABÏLrrlSS AÎED BxoiitTio*s. !.. 

;;W3J«çe:a Traç^dor hsis been induced to sell by fratid, and bas failed to 
restî^d 1;he sale J^ftep discovery, th,e facts that he livas at ti^e tlme credulous, 
and aà feeble ûx mind and body that i^ yiras unflt to trans^ict business, are 
hik Isr'aflliBlënt to preveàt the running ôf the statuté, slnce éilèh dlsablllty Is 
nôt Indudéd among those to which the statute expressly ^veS thlB effect. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

lu Equity. Bill by Eunice Eugan, LouTira Hart, and Martha' E. 
Edwards against Robert W. Sabin, Gabriel Beachley, and Mary L. 
Sabin, to set aside a sale of land; and fôr furthèr relief. Demurrera 
to the bai were sustained. Gbmplainants appeal Afflrmed. 

St^tement by SANBOEN, Cii'ouit, Judge: 

The appellânts bronght suit In the court beluw to set aside a saie of 80 acrea 
of land iriàde by tlieir fàther to the àppelleés Robert W- Sabin and Gabriel 
Beachley, and to recorer bf them and Mary L. Sabin, the wife of Robert, a 
portion of the land whleh they still hold, and the proceeds of a portion that 
has beèn soid. The appcllees Interposed demurrers to the blU. The court be- 
low sustained the demurrers, and dismlssed the bUl, and thls is the supposed 
error of which appellânts' complain. The followmg is the state of facts dis- 
closed by the bUl: 

The- appellânts are the only helrs at law of Charles B. Holt, who died in- 
testate March 4, 1889. Holt resided In IlUnols, and owned 160 acres, of 
land uear Beattice, Nef)., upon which there were certain tax liens, and In the 
fall of 1880 he Went tO Nebraska, and conveyed an undivided half of thls 
land to the appellee Robert W. Sabin, for the beneflt of himSelf and bis part- 
ner, i. it. Smith, who agreed to institute and oarry through the courts of 
Nebraska an acti'ôn agali^t the holder of the tax liens for the recovery of the 
land. They commenced the action, and on December 24, 1883, obtalned a 
final decree for Its recovery upon the payment of $403.55 on account of the 
tax liens, which was then pald. On AprÙ 13, 1882, after this action for the 
recovery of the lands had been declded in their favor in the trial court, and 
while it was pending on a wrlt of error in the suprême court of the state, 
Sabin, with the knowledge of appeUee Beachley, and for the purpose of ob- 
taiiung a conveyance of HfQlt's undlyided haif interest in said land, represented 
to him that it was doubtfnl which slde Would be siiccessful in said action; 
that, if they snccecded, thoy would be compelled to pay $1,000 for taxes and 
$300 for Improvements; that he had tried to find, and had flnally obtalned, a 
purchaser for Holt's interest in the land, who would give $800 for his quit- 
daim deed, and reUeve him from aU further cost, UabÛity, or trouble in the 
matter; that this purchaeer -was Beachley, and tliat he thought the offer a 
good one, and advlsed him to accept it,— while the facts, which Sabin weU knew, 
were that the title of Holt and Sabin to the land was perfect; the issue of 
the action was not doubtfnl; the aggregate amount of the liens they would 
hâve to pay if huccessful did not exceed $335.87, as the jury on the trial had 
found that they were entltled to recover of the défendant $515.16 as rents 
and profits; that the $800 was not a good offer, but a grossly inadéquate 
price for Holt'a Interest in the land, which was worth $4,000; and that 
Sabin had not trled to flnd a purchaser, and was not aotlng for Holt in selling 
his land, but was jointly interested with Beachley in its purchase from 
him, but concealed thls fact from Holt, and pretended to be acting in 
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lus behall. At tus tlme Holt was about 70 years old, and the blU allèges 
that for 10 years pilor to March 4, 1889, he was so feeble In mind and body 
that he was entlrely unflt and unable to transaci any business whatever, and 
from âge and wealmess possessed such a disposition tliat Ue was easily Im- 
posed upon, and implicitly trusted thosa be thouglit lils friends, and that lie re- 
lied upon Sabin as hls attomey, friend, and adviser; but it also allèges that 
he walked ail the way from Illinois tO Béatrice, Neb., and made ine cou- 
tract for the commencement of his suit in the fall of 1880. Holt, who was 
ignorant of the value of his land, and of ail the facts misrepresented by Sabin, 
was uiduced by lils false représentations to convey hls Interest in the land 
to Beachley for the $800, and under this conveyanoè the appellees hold a 
portion of the land and the proceeds of that not held by them. 

Af ter Holt made this conveyance, J. A. Smith, who was also one of his at- 
tomeys In prosecuting the action for the recovery of the hind, wrote him 
three letters, the last of which was dated May 18, 1882, in wliicU he stated to 
him that Beachley had purchased the land for the joint use of himself and 
Sabin; that the considération paid by Beachley was inadéquate; that it 
appeared from the records that Sabin had sold his own 24 acres of sald 
tract for $500; that Smith hlmseU had paid h. W. BiUingsley $700 for the 40 
acres of sald tract owned by the latter; that Smith himself would hare paid 
Holt $1,400 for the interest in said tract which was convey ed to Beachley, 
expecting to hâve doubled his money by such pmrchase; that Smith did not be- 
lieve that Holt ever parted with hls interest in the land for $800 with a 
knowledge of ah the facts in the case, and inqiiired of Holt whether or not 
Sabin had ever notlfied him that, besides wlnning the land in the lower court, 
Sabin and Holt had been awarded $515 by the jury for the rents and prollts 
of the premises in question. 

On the li.-th day of May, 1882, Sabin wrote and mailed Holt a letter, of which 
the foUowing is a cx)py: 

"Béatrice, Neb., May 15, 1882. 

"Charles B. Holt, Esq., Flora, m.— Dear Sir: Since writing, I heard that 
there were some parties hère that intend to try and get you into some Wnd 
of litigatlon, and get the money you hâve away from you. I don't know that 
it Is so, but I fear it; and I Write to put you on your guard as a friend, and 
be watchful and careful. I -would not hâve anything to do with any other 
parties hère, because I think they want to find ont where you are, and may 
get you into trouble. If I kncw anything certain I will wrlte you. T would 
keep ont of their way. I don't Uke to mention names at présent, but If 1 thtuk 
it neoessary wUl Write you more partloular. If you get any letters you might 
send them to me, and I wUl Write you what is best to do. 

"ïour friend, as ever, R. W. Sabin." 

The appellants knew nothiug about thèse transactions until thèse letters of 
Smith and Sabin were dlscovered, after the death of Holt, in 1889. They 
offer to retum to the appeUees the $800 paid to Holt in 1882, with interest, 
and ail taxes paid by them upon the land slnce that date, with interest, 
and asli to recover of them that portion of the land they still own, and the 
proceéd»! of the portion sold. 

Nathan K Griggs, Samuel Einaker, Eobert S. Bibb, and Julius A. 
Smith, for appellants. 

Leander M. Pemberton, for appellees. 

Before CALDWELL and SAÎîliOEN, Circuit Judges, and SHIEAS, 
District Judge. 

SANBOEN, Cil-cuit Judge, (after stating the facts.) The basis 
of this suit is the fraudulent misrepreaentation which Induced the sale 
and conveyance of May 15, 1882. The relief sought, so far as thèse 
appeUees are concemed, is the rescission of the conveyance and con- 
tract of sale, and the restoration of the parties to the condition in 
v.53F.no.4— 27 
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whidhi they would hâve been if thô; contract had neTer been. made. 
Asi'iifpàràé^ t>v agent cannot hôld ptoperty in whick he becomes in- 
tered^'àsà, t>vircliaser, while he prétends to àegotiâte the sale as 
thé Âg«^ «nd friend of the yendbr; and the glaring ïraud the bill 
disdos^Jbatitled Mr, Holt to return the purchaseï price he had re- 
ceivBd,; fend to recover back thé Ifliid he had conveyed, immediately 
tg)p^'.&e discovefy of the fraud. This discovery, hôwever, while it 
gaTçldm the privilège, also impoéed upon hjni thé fluty of electing 
âieû whether he wouW resctnd or laiafy his contract. When a vendor 
discoyers that his pùrchaser has indùc^ii him to part with his property 
by fr'aud, hô bas the.Option to rettirn. the purchase price, and recover 
back his property, or çetain the pïice 3iid ratify the sale. To him the 
law justly gives the choice of the course he will pnrsue, but it de- 
maMs of him thàt he make his élection with diligence, promptly;. 
and déclares that suclt' élection, when once made, cannot be revokeî 
or inodifled. He caïi4ot- speculatié iipon his option. He canuot hold 
his élection in abeyancè, so that he, may subsequently rescind if the 
property rises, and ratify if it dépréciâtes, in value. Indeed, he can- 
not^ ulidel' the law, if he would, àvoid an immédiate élection. If he 
wouia atpid his coïïyèyance and repudiaté his contract, he must 
prowptiy annonnce this intention, and return the considération he 
receired, to the end that the parties may be put in statu quo before. 
subSequeût transactions render such action iinpossibla If lie does 
nothing; if he remains sUent and takes no action, — ^his very silence 
and his rétention and use of the purchase money for any considérable 
length of time àftér thé disvovery ôf the fraud constîtute a complété, 
irrévocable ratification of his contract, and make it as binding and 
eiïectual as though hé had deliberately entered tuto it after full knowl- 
edge of ail the facts, uninfluenced by any fraudulent practices. Thus, 
in Grymes v. Sanders, 93 XJ. S. 55, 62, Mr. Justice Swayne said: 

"WJiere a party désiras to rescind upon the ground of mistake or fraud, Ue 
must, upon the dlscovery of the facts, at once announce his purpose, and ad- 
hère to it. If he be silpnt, and continue to treat the property as his own, he 
wUl be held to hâve wàlved the objection, and will be conclusively bound by 
the contract, as if the mistake or fraud had not occurred. He is not permitted 
to play f ast and loose. Delay and vacillation are fatal to the rlght which had 
before subsisted. Thesé remarks are peouUarly applicable to spéculative prop- 
erty llke that hère in question, which is llable to large and constant fluctua- 
tions in value. Thomas v. Bartow, 48 N. Y. 200; FUnt v. Woodin, 9 Hare, 622; 
Jennlngs v. Broughton, 5 De Gex, M. & G. 139; Lloyd v. Brewster, 4 Palge, 
537; Railroad Co. v. Bow, 24 Wend. 74; Mintum v. Main, 7 N. Y. 220; T 
Bob. Pr. p. 432, c. 25, § 2; Oampbell v. Fleming, 1 Adol. & E. 41; Sugd. Vend. 
(14th Ed.) 335; Diman v. Eailroad Co., 5 E. I. 130." 

Nor can a vendor industriously close his eyes, stop his ears, or re- 
fuse to belleve the e-vidence of his sensés, when notice of the fraiid- 
ulent practices of a pùrchaser is plàced before him, and thus escape 
from the application and efCect of this principle of law. Notice of 
facts and circumstances which would put a man of ordlnary tatel- 
ligence and prudence on inquiry is, in the eye of the law, équivalent to 
knowledge of ail the facts a reasonably diligent inquiry would dis- 
close. "Whatever is notice enough to excite attention, and put the 
party on his guard, and call for inquiry, is notice of everything 
to which such inquiry might hâve led. Where a person has suf- 
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ficient information to leàd hikn to a tsuct, he shall be deemed con- 
versant with it." Kennedy v. Green, 3 Mylne & K 722; Wood v. 
Carpenter, 101 U. S. 135, 141; Parker y. Killin, 21 Neb. 413, 421-426, 
32 N. W. Rep. 74; Wrigàt y. Davis, 28 Neb. 479, 488, 44 N. W. Rep. 
490. 

Tlie application of ttese principles to the facts discloSed by this bill 
îs décisive of tliis case. Tbe only facts alleged th.at a*e at ail sufïi- 
cient to be considered as ground for the relief sougbt are that Sabin, 
wbo was one of the vendons attornej^, concealed the fact that he was 
jointly interested in the pnrchas^ and misrepresented the amount 
required to be paid on account of the tax liens and the value of the 
vendor's interest in the land when he procured the deed to Beachley; 
but the appellants hâve seen flt to set forth in their bill, and thereby 
to admit, that Mr. Smith, wlio was also an attorney of the vendor, 
residing at Béatrice, Neb., equaUy interested with Sabin in, and 
equally conversant with, the pending action, and the land it involved, 
fully notifled this vendor, In writing, in May, 1882, and within 40 
days after he made the sale and deed to Beachley, of every material 
fact that had been concealed or misrepresented by Sabin. It is diffl- 
CTilt to imagine more conclusive proof than this that the vendor then 
discovered the fraud. He was fuUy notified of it by an attoméy who 
was employed to watch his interests, and who, he knew, had eA'ery 
means of knowledge; and this attorney referred him to the records of 
his connty to substantiate his statements. Thèse allégations of the 
bUl are the équivalent of a positive averment that Mr. Holt had fuli 
knowledge of this fraud in May, 1882. What, then, was the action of 
Mr. Jlolt when this fraud was thus discovered, and what was its légal 
effect? He did not return the purchase money; he did not announce 
his intention to repudiate the sale; he did not seek to recover back his 
land, or to recover damages for the injury he had sustained; he did 
not complain of it, or notify his children or any one else of the 
fraud that had been perpetrated upon him; but he quietly retained 
and used his purchase money, and lived on in peace and silence for 
seven years and seven months, until he died; and the first complaint 
of this fraud is made by his hoirs, more than eight years after its 
discovery. The course thus pursued by this vendor leads inevitably 
to the conclusion that, after learning ail the facts, he deliberately 
elected and intended to keep his pm-chase money, and to stand by 
and ratify his sale; but, whatever may hâve been his intention, his 
silence during those seven years whUe the property conveyed was 
constantly changing in value and becoming a platted addition to a 
city, was an effectuai and irrévocable ratification of his sale and 
deed, and binds him and thèse hoirs who claim under him as con- 
clusively as would an independent contract, deliberately made after 
full knowledge of ail the facts. Neither he nor his heirs could thus 
play fast and loose with this contract for eight years after tbe discov- 
ery of the fraudulent practices. Long before liis death ail objections 
to it had been waived, and it had been irrevocably ratifled by this 
action of the vendor, or, rather, by his f allure to act; and upon this 
grouHd the decree below must stand. 

There is another reason why this decree must be sustained. It 



42Q FEDERAL BEPOKTER , Vol. 63. 

is that the action for relief on account of thîs fraud was barred by 
the statut» of limitations of Nebraska. That statute provides that 
actions for relief on the ground of fraud can only be brought within 
foiff: years after its discovery. Consol. St Neb. p. 971, § 4548. The 
highest judicial tribunal of that state bas twice decided, after ex- 
haustive discussion and careful considération, that the four years 
prescribed in this statute commence to run from the "discovery of the 
facta constituting the fraud, or facts suflcient to put a person of 
ordinary intelligence and prudence on an inquiry which, if pursued, 
would lead to such discovery," Parker v. Kuhn, 21 Neb. 413, 421--426, 
32 N. W. Rep. 74; Wright v, Davis, 28 Neb. 479, 483, 44 N. W. Rep. 
490. This construction of this statute commends itsélf to our judg- 
ment as sound and just, and it has been approved by the suprême 
coxirt of the "United States in the considération of similar statutes. 
Burke v. Smith, 16 WaU. 390, 409; Kirby v. Railroad Co., 120 U. S. 
130, 139, 7 Sup. et Rep. 430. 

In the courts of Nebraska remédies at law and in equity may be 
administered in a single action, and by the same court; the distinction 
between the forms of actions at law and suits in equity has been 
aboUshed. It foUows that the vendor in this sale was barred by this 
statute of aU relief in the courts of that state four years after he 
discovered this fraud, or in May, 1886. 

In cases of concurrent jurisdiction, the fédéral courts, sitting in 
equity, consider themselves bound by the statutes of limitation which 
govem cc^ui-ts of law in like cases, and this is rather in obédience to 
the sisitute of limitations than by analogy. In many other cases they 
act upon the analogy of the statutory limitations at law. Com-ts of 
equity generally act or refuse to act in analogy to the statute, and 
they will not be moved to seit aside a f raudulent transaction at the suit 
of one who has been quiescent during a period longer than that âxed 
by the statute of limitations after he had knowledge of the fraud, or 
af ter he was put upon inquiry with the means of knowledge accessi- 
ble to him. WagnOT v. Baird, 7 How. 234, 257; Godden v. Kim- 
mellj 99 U. S. 201, 210; Burke v. Smith, supra; Kirby v. Railroad Co., 
supra; Boone Co. v, Burlington & M. R. R. Co., 139 U. S. 684, 692, 11 
Sup. et. Rep. 687. This suit was commenced January 3, 1891. Mr. 
Holt, under whom appellants claim, discovered the fraud which is 
the basis of the suit in May, 1882. Every action in the courts of 
Nebraska for relief on this account was barred more than four years 
before this suit was commenced. It foUows that the court below 
properly ref used to be moved to set this sale and deed aside after tho 
victim of the fraud had remained quiescent for a period longer than 
that fixed by the statute after he discovered it- 

The rule ttiat length of time is no bar in equity to a suit for relief 
from an actual fraud or a constructive trust clearly proved, which bas 
been fraudulently and successfully concealed from the party ag- 
grieved, has no application to this case. One of the qualifications o£ 
this rule is that the facts constituting the fraud or trust must bave 
been fraudulently and successfully concealed from the injured party. 
Badger v. Badger, 2 Wall. 87, 92. In the case we are now considering 
the facts constituting the fraud were ail disclosed to the party injured 
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by one of bis attorneys in May, 1882. That the perpeirator of the fraud 
in the same month, witli intent to conceal it, wrote him the letter of 
May 15, 1882, and advised Mm to hâve notliing to do with any parties 
who might write him from Béatrice, lest they shotdd rob him of his 
money; and that, trusting to this letter and its writer, he did not 
believe in the existence of the facts disclosed by his attorney, Smith, 
and made no inqulries regarding them, — does not show a successful 
concealment of thèse facts. Sabin's letter did not — ^indeed, it could 
not — conceal the facts, because they were fully disclosed by the let- 
ters of Smith. They were then known to Mr. Holt, and the letter of 
Sabin coùld not make them unknown. It could not do more thaï» 
persuade him, with knowledge of the facts, to ratify the contract, and 
retain the purchase price; and, if he did this, he has no cause of ac- 
tion. Indeed, there was nothing in the letter which either denied or 
explained any of the statements in the letter of Smith, and, if there 
had been, this woiild hâve been no excuse for failing to investigate or 
verify them. The victim of a fraud, fully and credibly iuformed of 
aU the facts which constitute it, cannot obstinately refuse to believe 
or verify his information, and then plead his own négligence and 
incredulity to remove the bar of the statute, and prove that he made 
no discovery of the fraud. Nor can he, after the fraud is clearly dis- 
closed to Mm by others, escape the bar of the statute by the plea that 
the perpetrator Mmself did not disclose it. As was well said by Judge 
CaldweU in Singer v. Jacobs, 11 Fed. Eep. 563 : 

"When the facts and circumstances are such as to put a reasonable man 
upon inqulry, that obligation is not satisfled by an inqulry addressed to the 
chlef aetor in the suspected fraud, who has every motive for concealing the 
truth, when better and more reliable sources of information are open to him.'' 

See, also, Wood v. Carpenter, 101 U. S. 135, 139-143, and cases 
there cited. 

The allégations in the biU that the vendor, Holt, was for 10 yeais 
before his death old, credulous, and so feeble in mind and body that 
he was unflt to transact business, are not sufflcient to prevent the run- 
ning of the time named iu this statute. The statute itself pre- 
scribes the disabUities which shall hâve this effect. They are infancy, 
coverture, insanity, and imprisonment. Consol. St. Neb. p. 971, § 
4553. "Expressio unius est exclusio alterius," and it is not the prov- 
ince of the courts to add to thèse disabUities either âge, inflrmity, or 
credulity. Thèse allégations of the bUl do not amount to an aver- 
ment that this man was insane, or non compos mentis, for Lord Hard- 
wicke says that — 

" 'Being non compos'— of unsoimd mind— are certain terms in law, and Impoi-t a 
total deprivation of sensé. Now, weakness does not carry tliis idea along with 
it; but courts of law understand what is meant by 'non compos' or 'Insane,' 
as they are words of determlnate signification." Ex parte Barnsley, 3 Atk. 16& 

The law, therefore, must deal with this vendor and his acts on the 
presumption that he was a man of ordinai-y intelligence and pru- 
dence, because, as was well said by Verplanck, Senator, in Stewart's 
Ex'r V. Lispenard, 26 Wend. 303: 

"To establish any standard of intelligence or information beyond the pos- 
session of reason in the Icwest degree, as in itself essential to légal capaclty, 
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WOÏ1I4 (BjfçaJç^jH^ss uiioertja4nty, dlfficiflty, and lltijçation; woiiia ehalte the 
sècur^ty OJj propMty, and wresjt from tlie agpd and inflrm J^t aiitliority ovér 
thelt èattiiAgS ,oi? TOnveyâiicies -Wlilch is ôftçn thelr best sfeclirlty agàlnst injui-y 

iintï';;nëi;léçt:'' "'•■■'' , ■■' '"■;''■ ''"■■ ■■'-■" 

Be^e», it appears fripiBa this bill that within thèse 10 years dtiring 
wEica*tlus( veii|dor is allqgèd to hâve lieen so feeble in mind and body 
thàt Èje "s\ra« unflt to tran^act business he was strong enough in body 
and vigoBous epough jm; mfind to walk from his home in Illinois to 
Béatrice, !Neb,, and make^ the contract with his attomeys for the pros- 
ecution of il*© action agaitist the holder of the tax title, which re- 
sulted in thip recovery of this land, and we should hesitate long to es- 
tablisii, tte J^ule that a man of snch ^trength and ability was incapable 
of transacting his own business. 

The resuit is that this yendor, by hls; rétention and use of the pur- 
chase money, and his silence and acquiescence in the sale of his land 
for more than seren yeajçs after he discovered the fraud which in- 
duced it, irrevocably ratiiied that sale, and neither he nor his heirs can 
now be heard t^P repudiate or rescind it; and, moreover, a court of 
equity,. wîûch acts or refuses to act in analogy to the statute of limita- 
tions, wiU nbt now be moyed to set aside this sale after this vendor 
has remained sUent for a longer period after he discovered the facts 
constituting the fraud than the time litnited by the statutes of Ne- 
braska for the commencement of actions for relief on âccount of it 

The decree therefore is afarmed, with costs. 



TUTTLB et ux. v. CHUBOH et aL 
(Circuit Court, D. Ehode IsUind. Deeember 21, 1892.) 

NtJISANCB— InJUNCTION— FiBH-OlL FACTOBT. 

Tlie opération of a factory for maldng oll and lertillzers from flsh should 
not be enjojned on the pétition of the owner of a summer cottage, distant 
a mile and a Imlf thorefrom, when the famlly of counsel instlgated» di- 
rected, and fumished money to carry on the suit; when there is no 
regular or serions pollution of the water, and the oflfensive odors hâve 
decreaaed by reason of Improved procesaes so as to be seldom trouble- 
Bome in the summer; when the cottager has lived in that vlcinlty 13 
years and in his présent house 10 years, while the factory had been In 
opération 20 years; and when the granting of an injunction would Inflict 
; great injury upon the factory owners and many employés, whlle its déniai 
would injure the cottager but llttle. 

In Equity. BiU by Elias A. Tuttle and wife agatnst Daniel T. 
Church and others, doing business under the flrm name of Joseph 
Church & Co., to enjoin them from maintaining a nuisance. BUl 
dismisséd. 

Pati'ick J. Galen, Benjamin Barker, Jr,, and Arnold Green, for 
complainants. 

Miner & Boelker, for défendants. 

COLT, Circuit Judge. This bUl in equity is brought to enjoin the 
défendants from maintaining an aUeged nuisance. The défendants, 
under the flrm name of Joseph Church & Co., are engaged in the busi- 
ness of expressing oU from lish, and the manufacture of fertilizers 
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from fish, in the town of Portsmouth, E, L The plaintif Comelia S. 
Tnttle, wife of the coplaintiff, Elias A. Tuttle, is the owner of a dwell- 
ing house situated a mile and a half in a southerly direction from 
the défendants' works, in the adjacent town of Tiverton, where she 
and her husband are accustomed to spend the summer months. It 
is contended that the défendants' factory emits strong and offensive 
odors and smoke, which blow over and through the plaintiffs' dweUing 
house, thereby corrupting the air; that the matter from the factory 
poUutes the waters of Seaconnet river in the vicinity, and of Nar- 
ragansett bay in proxitnity thereto, thereby destroyiag and injuring 
the edible qnality of the sheUflsh; that such pollution prevents the 
full, free, and comfortable use of thèse waters for bathing, fishiag, 
sailing, and other purposes; that the corruption of the air and water 
is deleterious to the health, and destructive of the comfortable and 
healthful use of the plaintiffs' premises, and that it diminishes their 
value, and the power to rent the same. Thèse allégations the défend- 
ants deny. 

It appears that works for expressing oil from fish hâve been in 
continuons opération on their présent site for about 30 years, and 
that the défendants purchased them 12 years ago. They value the 
plant, including the boats, at more than $300,000, and they hâve 
spent about $90,000 in improvements since the platatiflfs hâve occu- 
pied their présent residenca They give employment to about 450 
persôns. The plaintiffs' property cost them, with improvements, 
|2,750, and they hâve offered to sell the place for $3,500. They hâve 
lived in Tiverton during the summer months for the past 13 years. 
They hâve ocxupied their présent house since 1882, and for flve years 
prier to that time they lived in a house one half a mile nearer the 
works of the défendants. During ail thèse years they made no com- 
plaint until the présent suit was brought. The plaintlfl Elia» A. 
Tuttle admits that this suit was begun at the request of Benjamin 
Barker, Jr., one of the counsel of record in the caee, in order that it 
might be brought in the United States court. It seems that Barker's 
father had previously had a quarrel with the flrm of William J. 
Brightman & Co., who carry on the same kind of business as Church 
& Co., and who are défendants in another suit similar to this. Both 
suits were entered the same day, the same testtmony was used by 
agreement in both cases, and they were heard together. 

The quarrel between the elder Barker and Brightman & Co. was 
over a road or private passway near the latter's works, and, in the 
suit which followed, Barker was beaten. He subsequently made 
threats that he would follow Brightman & Co. tnd prove their works 
a nuisance, and that to do this it was necessary to bring suit also 
against Chiu-ch & Co. Mr. Barker, Sr., bas been présent at the varions 
hearings before the examiner, instructing counsel as to the witnesse.s, 
«nd generally directing thèse cases. He has also furnished money 
to cany them on. In March, 1891, his son wrote to George Alex- 
ander, of Baltimore, Md., who owns real estate in Tiverton, urging 
him to bring suit against the fish works there as a nuisance. Sub- 
sequently an action at law wae entered in this com-t by Alexander 
against the défendants. The fish used in this manufacture are the 
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ménhîadéiL' The procefeS of màmifacture fts àt présent conducted îs 
aà foUoWs! Tlke flsh are lioîstsed from thé holds of the vessels to tlie 
pt*nSj -tthïch âw elevated boxes aboA'e the wharf. From thèse peiis 
tliey are càrried by a runway to the tanks, where they are cooked in 
IVesh tv-ater from 30 to 50 minutes. Af ter the fish hâve been boilcd, 
the wàter is flrained from the vats, They are then placed in adjoin- 
ing compi*ess6r8, and subjected to great hydraulic pressure, and the 
oil exprésiéd therefrora runs into barrels. The flsh scrap remaiuing 
in the compressers is then dried by exposure to the sun, or tréated with 
sulphuric acid,- tthich prevents décomposition. This scrap is then 
deposited in storehouses, to be sold for fertilizing purposes. The 
water from the vats in which the flsh are boUed is drawn off and run 
throiigh a éeries of settlJng basins or tubs. It is subjected to heat, 
when the oU rises to the top, and is skimmed off, and the nitrogenous 
matter sinks to the bottôm. This opération is repeated until ail the 
oil and othw matter are taken from the water, which then runs into 
the Seaconnet river. About the time of the commencement of this 
suit the défendants madô a contract to seU this waste water to the 
Phospho-Animonia Company, who hâve a factory near the works, 
and the delîvery of the water to the company began as early as the 
commencement of the year 1891. During the winter of 1888 and 

1889, when there was on hand large quantities of wet acid flsh, the 
défendants ran an artiflcial dryer, which consista of cylinders into 
which the flsh are thrown, and around which a flre is built. The 
dryer was also run part of the time during the winter of 1889 and 

1890, but siH(» the spring of 1890 its use has been discontinued, un- 
less the wind blows ihe smoke off shore and away from the plaintiffs' 
dwelling, exeepting on one occasion, when the wind suddenly shifted, 
and then the work was stopped. Owing to improved facilities in 
the handling and coôking of the fish, and the treatment of the scrap 
or pumice with acid, the better disposition of the waste water, the 
discontinuance of the use of the dryer except as already described, 
and the général cleanliness about the works as compared with what 
formerly existed, the offensive smells hâve decreased the past few 
years. Formerly the flsh, if the catch was good, would remain for 
some days piled up iu a heap at the works, whUe now, owing to the 
increased facilities for boiling, a more speedy disi)osition can be made 
of them. Daniel Church, the owner of the works, testifles that the 
capacity for handling fish has increased the past three years 50 per 
cent., while there is not much différence, if any, in the amount of the 
catch. The works hâve a capacity to handle 12,000 barrels a day, 
and there are not many days ip the year when the catch exceeds 5,000 
barrels. He admits, however, that in the cooking of flsh a couple of 
days old, caught in the months of July and August, a smeU is inév- 
itable, and also that the dryer makes an offensive odor. He says the 
Works must shut down if the défendants are enjoined from sending 
out such odors as are now emitted. Until récent years it was the cus- 
tom of the neighboring farmers to purchase the scrap for fertilizing 
piu-poses. This was spread upon the land, and caused an offensive 
smell, but this has been discontinued, owing to the high priée of scrap. 

The plaintiffs seek to prove the défendants' works a nuisance on 
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three grounds: First, because they hâve suflared discomfort in their 
dTvelliag by reason of the smells and smoke from the défendants' 
Works; second, because they hâve been deprived of the pleasure of 
boating, bathing, and flshing in Seaconnet river and Narragansett bay 
from the pollution of thèse waters ; third, because in conséquence of 
thèse things the value of their property has diminîshed. 

The plaintiffs hâve introduced 18 witnesses and the défendants 80. 
It is claimed that some of thèse witnesses on both sides may be said 
to be interested, and, therefore, not free from bias. The record shows 
that the Barkers are the real instigators of this suit, and one half of 
the plaintiffs' witnesses are connections or friends of the Barker fam- 
ily, or hâve been employed by them professionally or otherwise, or 
were présent to testify at their request. So with respect to défend- 
ants' witnesses it may be said that perhaps 20 hâve been at some 
time employed by the défendants, or are engaged in occupations that 
make them more or less interested. While the number of witnesses, 
taken by itself, does not necessarily prove a given fact, if opposed by 
a smaller number, because credibility, interest, knowledge, and intelli- 
gence are to be considered, still it cannot be denied that in this case 
the défendants hâve brought forward a mass of testimony which, 
taken altogether, has not been met by the plaintiffs, either with re- 
spect to weight or number. As to the point that the plaintiffs' prop- 
erty has declined in value by reason of the opération of thèse fish 
Works, this is not proved by the évidence, but, on the contrary, it is 
shown that the tendency of values in real estate in Tiverton has been 
upwards, and that from 100 to 150 houses hâve been built during the 
past nine years. 

With respect to the pollution of the waters in the vicinity, the pré- 
pondérance of testimony is decidedly with the défendants. It is true 
that during the summer of 1888, by reason of an accident caused by 
overloading the flsh pen, it broke away, and a large quantity of flsh 
and oil escaped into the waters of Seaconnet river and Narragansett 
bay, and, in conséquence, for several weeks the surface of the watei- 
was coVered with oil and scum, and deposits were left on the shores. 
This occurrence is not denied, but that there is any gênerai contamina- 
tion of thèse waters caused by défendants' works, rendering them un- 
fit for yachting, fishing, and bathing, and other purposes, is not sus- 
tained by the évidence. 

If the plaintiffs are entitled to an injunction it must be on the 
ground that the offensive smoke and odors coming from the défend- 
ants' Works are a nuisance. It becomes importatnt in this connection 
to define what constitutes a nuisance. As a gênerai proposition, the 
carrying on of any business obnoxious to neighboring dwellings by 
reason of smoke, cinders, offensive odors, or noxious gases is a nui- 
sance. A person is entitled to the enjoyment of pure air and water 
on his premises, and that which poUutes either in passing over or 
through his premises, to the extent which renders life uncomfortable, 
may be considered a nuisance. The question is whether the annoy- 
ance is such as materially to interfère with the comfort of human ex 
istence. It is not suflBcient that the injury is accidentai and occa- 
sionaJ, but it must be permanent and repeated. The inconvenience 
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Ddiust not l>e fancif ul, or one of were delioaGy or fastidipusness, but an 
inconveDience interfering witU-the ordinary physical comfort of tu- 
man existence, and net merely aecording to élégant or dainty habits 
of living, but aecording to tlie platn, sober, and simple notions among 
the English people. Vice Ghanoellor Bruce, ta Walter t. Selfe, 4 
De Gex & S. 315, 322; Crump y. Lambert, L. E. 3 Eq. 409; Soltau v. 
De Held, 2 Sim. (N. S.) 133; Baltimore & P. E. Co. v. Fifth Baptist 
OhuTCh, 108 U. S. 317, 829, 2 Sup. Gt. Bep. 719; Cooke t. Forbes, L. E. 
5 Eq. 166; Ross v. Butler, 19 N. J. Eq. 294; Attomey General v. 
Steward, 20 N. J. Eq. 415; Duncan v. Hayes, 22 N. J. Eq. 25; Gas Co. 
V. Freeland, 12 OMo 8t. 392, 399. 

Smoke and noxious odors do not always constitute a nuisance. In 
determtning tJiis question, everything must be looked at from a rea- 
Honable point of view. An injury which affects a person's comfort 
and happiness may or may not be a nuisance, aecording to the locality 
in which it occurs. If one voluntarily moTes into a town or neigbbor- 
hood whepe smoke or noxious gasea abound, it may be presumed tbat 
he does so for sûfficient reasons, and be sbould not be permitted to 
come into a coiirt of equity and restrain the prosecution of industries 
already established, and upon which the business interests and wel- 
fare of the community may dépend. "It a man lires in a town, it is 
neoessary that.he should subjeefc himself to the conséquences of those 
opérations ôf trade which may 1»)carried on in his immédiate locality 
which are antually necessary for trade and commerce, and also for 
the enjoyment of property, and for the benefit of the inhabitants of 
the town and of the public at large. If a man lives in a street where 
there ape numerous shops, and a shop is opened next door to hitn, 
which is carried on in a fair and reaaonable way, he bas no ground of 
complaint, because to himself individuaUy there may arise much dis- 
comfort from the trade carried on in that shop." Lord Chancellor 
Westbury in Smeltiag Oo. v. Kpping, 11 H. L. Cas. 642, 650. "You 
must look at it, not with a view to the question whether, abstractedly, 
that quantity of smoke was a nuisance, but whether it was a nuisance 
to a person living in the town of Shields," saya Lord Cranworth in 
the same case. "The properties of the plaintiff and défendant lie ad- 
joining each other, on the hillside overlooking the city, whose every- 
day cloud of smoke from thousands of chimneys and stacks hangs Uke 
a pall over it obscuring it from sight. This single word describes the 
characteristios of this city, its kind of fuel, its business, the habits of 
its people, and the industries which give it prosperity and wealth. 
The people who live in such a city^ or withùi its sphère of influence, 
do so of choice, and they voluntarily subject themselves to its pecul- 
iarities and its discomforts, for the greater benefit they think they de- 
rive from their résidence or their business there. A chancellor can- 
not disregard ail this." Judge Aghew in Huckenstine's Appeal, 70 
Pa. St. 102, 107; Ehodes v. Dunbar, 57 Pa. St. 274, 287. 

Looking at the évidence in this case la the light of the foregoing 
principles, I do not think that the plaintiffs hâve shown, at least by 
that prépondérance of etidenoe that is necessary, that the défendants' 
Works are a nuisance as at présent operated. It is true the défend- 
ants admit that, during hot weather, the cooking of flsh which hâve 



TUTTLE V. CHURCH. 427 

been kept two or three days causes a disàgreeable smell, and tliat 
this will sometimes occur during the months of July and August. It 
is also admitted that the use of the dryer causes an offensive smoke. 
But the weight of évidence is to the effect that little or no noxious 
odors or smoke hâve been noticed in the surrounding neighborhood 
the past two years, whatever may hâve been the case prier to that 
time. While there may be occasional offensive smells sometimes dur- 
ing the summer months, when the wind is ia a certain direction, yet 
the testimony as a whole goes to show that thèse smells are now rare, 
owing to improved methods of manufacture, and the exercise of 
greater care and cleanliness, and the discontinuance of the use of the 
dryer except when the wind is off shore. Mr. Barker, Sr., whom it 
may be assumed is not a whoUy disinterested witness, made a mémo- 
randum of the times he experieneed disàgreeable odors in the course 
of the year since this suit was brought, and they number 16, This 
may be true, but upon the record as it stands, which can alone guide 
the court, it is inconsistent with the weight of évidence. 

Applying the rules of law which govem causes of this character to 
the facts and circumstanoes of this case, I am at least in doubt on the 
question of nuisance. The bill prays for an injunction agaànst the de- 
fendants before the plaintiffs hâve established their right at law. It 
is true that a court of equity has the power to grant an injunction be- 
fore a trial at law, to prevent irréparable injury, multiplicity of suite, 
or vexations litigation, where the court has no doubt as to the right 
of the plaintiffs, but where the right is doubtful, and has not been 
established at law, this f orm of relief will be withheld. In other words, 
the question of nuisance or no nuisance must, where the évidence is 
conflicting aud a doubt exists, be iirst tried by a jury. If the proceed- 
ing was by indictment, and the jury doubted whether it was a nui- 
sance or not, they would be bound to acquit, and the same rule applies 
to a court of chancery. 2 Story, Eq. (lOth Ed.) 105, 106; Eailroad Co. 
V. Ward, 2 Black, 485, 495; Parker v. Winnipiseogee Lake, etc., Co., 
Id. 545, 552; Tn\an v. Dixion, 9 How. 10, 28; Ehodes v. Dunbar, 57 Pa. 
St. 274; Earl of Eipon v. Hobart, 3 Mylne & K. 169, 181, 1 Cooper, Sel. 
Cas. 333; Amelung v. Seekamp, 9 GiU & J. 468; Attorney General v. 
Hunter, 1 Dev. Eq. 12; Parker v. Winnipiseogee Lake, etc., Co., 1 
Cliff. 247; Swaine v. Eailroad Co., 33 Law J. Ch. 399; Hart v. Mayor, 
etc., 3 Paige, 213. 

Again, no relief will be granted in equity where a party has been 
guilty of great lâches, but he wUl be lef t to pursue his remedy at law. 
Where relief is sought against a nuisance, due diligence must be used 
in the assertion of lights which are claimed, and equity wiU not intCT- 
fere when a party has allowed the défendant to continue in the érec- 
tion of his obnoxious structure at great expense, and without com- 
plaint. The plaintiffs hâve resided in Tiverton at least portions of 
each year for more than thirteen years prier to bringing this suit, and 
for five years previous to 1882 they lived nearer the défendants' 
Works. They passed the works frequently, and were upon friendly re- 
lations with the défendants, and they must hâve observed and known 
of the improvements which were going on, yet they made no com- 
plaint or objection. Under thèse circumstances it would be inequita- 
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ble to permit a party to come into a court of chancery and invoke 
this extraopdinary remedy, and thereby restrain tlie défendants from 
the prosecntion of their business. A delay of three years or more bas 
been ordinarily held to be such lâches as will preclude a party from 
this form of relief, and where an injunction has been granted, and a 
party f ails to prosecute with diligence his action at law, the injunction 
wUl be vacat^d. High, Inj. (3d Ed.) 599 ; Weller v. Smeaton, 1 Cox, 
102; Bickford v. Skewes^ 4 Mylne & G. 498; Eeid v. Gifford, 6 Johns. 
Oh. 19; Dana t. Valentine, 5 Metc. (Mass.) 8; Tichenor v. WUson, 8 
N. J. Eq. 197; Southard v. Morris Canal, 1 N. J. Eq. 518; Johnson v. 
Wyatt, 2 De Gex, J. & S. 17. 

ïhe, plaintiffs or their predecessors hâve carried on the business of 
expressing oU from flsh in their présent location for upwards of 20 
years. The évidence goes to show that owing to improvements in the 
process of manufacture the odors must be less than they were in past 
years. It can hardly be said, therefore, that the works are a nuisance 
to-day, but yveve not a nuisance 20 years ago. The right to maintain 
a nuisance can be established by prescription or 20 years' user. It is 
not neoessary i,o décide that the défendants hâve established this pre- 
scriptive right in the présent case, but it is a sufficient rea^on if the 
question is i^ doubt to refuse an injunction until the plaintiffs' right 
ha^ been tried at law. Ingraham t. Dunnell, 5 Metc. (Mass.) 118; Dana 
V. Valentine, Id. 8; Smelting Co. v. Tipping, 11 H. L. Cas. 642; PKght 
V. Thomas, 10 Adol. & E. 590; Bolivar Manuf g C!o. v. Neponset 
Manufg Oo., 16 Pick. 241; BUss v. Hall, 5 Scott, 500; Goldsnùd v. 
Improvenient Com'rs, L. E. 1 Ch. App. 349; Campbell v. Seaman, 63 
N. Y. 568. 

A motion for an injunction is addressed to the sound discrétion of 
the court, guided by certain established rules. This means that the 
court is to consider ail the circumstances of each case before it will 
exercise this extraordinary remedy. Among the considérations which 
should influence a chancelier is the relative effect upon the parties of 
the granting or refusing the injunction. Unless the public good calls 
for the injunction to issue, it should not be granted where a large 
number of people are in favor of the acts to be restrained, and no seri- 
ons damage to individuals is made to appear. Where the right at law 
is doubtful, the case résolves itself into a question of comparative in- 
jury, — whether the défendants will be more injured by the injunction 
being granted, or the plaintiffs by its being withheld. In the présent 
case the effect of an injunction, according to the évidence, will be to 
close the défendants' works, destroy their business, and thereby cause 
the loss of a large amount of invested capital, while the injury to the 
plaintiffs, if the injunction is refused, is comparatively slight. Attor- 
ley General v. Gas Co., 3 De Gex, M. & G. 304, 311; Attorney General 
V. Conservators of the Thames, 1 Hem. & M. 1 ; Hilton v. Earl of Gran- 
ville, Craig & P. 283; Bichards' Appeal, 57 Pa. St 105, 113; Wood v. 
Sutclifle, 2 Sim. (N. S.) 163; Torrey v. Kailroad Co., 18 N. J. Eq. 293; 
Raiiroad Co. v. Prudden, 20 N. J. Eq. 530. 

The plaintiffs admit that this suit was brought at the request of 
Benjamin Barker, Jr., one of the counsel in the case, whose father is 
the principal witness in their behalf, furnishing money to carry on the 
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litigation, and directîng the taking of the évidence. A court of equity 
does not look with favor upon a suit brouglit merely for tlie purposes 
and at tiie instigation of another. Pentney v. Commissioners, 13 
Wkly. Eep. 983; Forrest v. Eailway Co., 4 De Gex, F. & J. 125. 

Considering the circumstances under wliich this suit was brought, 
the doubt in the mind of the court on the question of nuisance, the 
want of diligence on the part of the plaintîfifs in instituting suit^ the 
long period of time which the défendants hâve carried on their busi- 
ness undisturbed and without complaint, and the serions uijury which 
.he relief hère prayed for would cause them and the large number of 
people whom they employ, I am clear that no injunction should issue 
in this casa Injunction denied, and bill dismissed, with costs. 



TDTTLE et ux. v. BEIGHTMAN et al 

(Circuit Court, D. Ehode Island. December 21, 1892.) 

In Equity. Sjit by Elias Tuttle and wife against William J. Biightman and 
otbera to enjoin the contlnuance of a nuisance. Bill dismissed. 

Patriclc J. Galen, Benjamin Barker, Jr., and Arnold Green, for coinplaln- 
ants. 
Mner & Koelker, for défend mts. 

COLT, Circuit Judge. As the facts in ttds case are substantlally llke the 
case just cousidered, (53 Fed. Kep. 422,) the same conclusion is reached, and 
the same order may be entered. 

Injunction denied, and bill dismissed, with costs. 



WALCOTT V. WATSON et aL 

(Circuit Coiurt, D. Nevada. November 7, 1892.) 

1. Equitt Rules — Answbb undeb Oath — Evidence. 

When an answer is verifled, as caUed for by complamant, and the allé- 
gations of the answer are responsive to complainant's bUl, the déniais 
therein must, in order to entitle complainant to any relief, be overcome 
by the satisfactory évidence of two vvituesses, or of one witness corrobo- 
rated by circumstances which are équivalent in weight to another. 

3. Evidence— Oral Contbact— Déclarations et Strangbbs. 

lu an equity suit for the enforcement of an oral coiitract to convey 
mining clalms, the déclarations of défendant, made to strangers to the 
transaction, in gênerai chance conversations, are insufficient to estabUsli 
the contraot. 

3. Same — Mining Copabtneeship — TEirsT— Insufpicibncy of Evidence. 

Upon a review of the facts, which are fully stated In the opinion, held, 
that the évidence was insufficient to establish a mining copartnershlp be- 
tween the parties, or to create any trust by opération of law, or to justlfy 
a decree for spécifie performance. 

4. Same— Contract— Specific Performance. 

Whether a contract be such as Is provable by paroi, or is rcqulred by 
the statute of frauds to be in wrltlng, it must be certain and unequivocal 
tn ail its essontial terms, either witMn Itself, or by référence to some 
agreement or matter, or It eannot be enforced. 

In Equity. Bill for dissolution of a mining copartnershlp, and for a 
decree compelling défendant to convey an undivided one-half interest 
in certain mining claims. Bill dismissed. 
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^Au CEllfe an«l Wi A. Beatty, for complainànt. 
TûpmmWven, for défendants. 

EÈAWIàEy. DisMct Judgei Tlds is a bill in equity. ' Sarali G. Wat- 
8on,!TCilè of A.:E. Watson, died after tlie commencement of this suit, 
aûd ppoper substitution bas been made. Eeference need ouly be 
made to the défendant A. E. Watson. Complainant lives in Califor- 
nla. IMendant résides in WMte Fine county, Nev. Complainant 
claîBis to be the owner of the undivided one half of certain mining 
claimS and water rights in Kobinson and Osceola mining districts, 
situate in Wbite Fine county, Nev. She avers that a mining copart- 
nership was fonned between her and the défendant, A. E. Watson, 
in said claims and water rights, and prays for an accounting of the 
rents, issues, and profits which hâve been derived therefrom, for a dis- 
solution of the copartnershipj and for a decree compelling défendant to 
convey to her the undivided one-half interest in the properties de- 
scribed in the bill. 

The contention of complainant is that in February, 1888, complain- 
ant and défendant wetë respectively the owners of certain mining 
clairns, sind also owned dertain other mining claims as tenants in coni- 
mon; that, prier to that time, the complainant owned certain mining 
claims in the mining districts aforesaid, in common with défendant, 
Watson, àad Cox and Dodge; that they had been enga,ged for sev- 
eràl yeârs prior to February, 1S88, in developing the property, and 
in an endeavor to sell the same; that the complainant had advanced 
large sums of money for siicb purposes to Cox, Dodge, and défendant, 
and that she had succeeded, by regular deeds of conveyance, to the in- 
terests of said Cox and Dodge in certain of said claims; that défend- 
ant was a poor man,"with Imiited means, and that complainant had 
advanoed ail the tnoney which had been raised or used in or about the 
development of the varions mining properties mentioned in the biU 
prier to February, 1888; that in the month of February, 1888, (should 
be March;) thé coiùplainant and défendant entered into a mining co- 
partnership, the tenus of which were fhat complainant was to con- 
tribute to the partnership ^11 of her interests in the mining claims in 
both of said mining districts, whether her interests stood in her name 
alone or in common with défendant or other persons; that défendant 
Was to contributè ail his interests in the mining claims in both of said 
districts, whether standing tn his own name or in common with the 
complainant; that the complainant agreed to advance money for the 
improvement and development of the mining properties, and to sell 
or dispose Of the same; that défendant agreed to give his skill, expéri- 
ence, and knowledge as a practical miner in opening up, developing, 
and working said claims; that the complainant and défendant were 
to be equal owners in the mining properties, and in tlie rents, 
issues, and profits thereof. Complainant claims that in pursuance of 
this agreement, and at the time it was entered into, in White Fine 
county, she paid défendant |200 for the purpose of carrylng out the 
terms of said contract and agreement of copartnwship, and particu- 
lariy for the purpose of an expenditure upon the Joanna mine, — 
which claim is the principal bone of contention in this suit; that at 
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the same time she gave to I^Irs. Watson the sum of |52; that after- 
wards, and in further pursuance of said agreement, complainant ad- 
vanced to défendant varions sums and amounts of money, aggregating 
over |300. Complainant, in lier bill, in this connection allèges "that 
in the month of August, 1888, she advanced to the défendant, A. K. 
Watson, and at his request, and under and in pursuance of said con- 
tract, and for the purpose, as represented to complainant by the de- 
fendant, A. K. Watson, of removing certain liens upon said mining 
claims and property standing in the name of the défendant, A. E, Wat- 
son, which said défendant represented he had created, and particularly 
from the Joanna mine, the Great Western mine, and the Joanna l^o. 2 
mine, in said Robinson district, the sum of four thousand dollars in 
cash, and, in addition thereto, executed her promissory note for one 
thousand dollars, and delirered the same to the défendant, A. R. Wat- 
son, upon his représentation that the same was necessary to protect 
the title and right of possession of complainant and said défendant in 
and to said mining properties." 

The bill of complaint was verifled, and a Terified answer was not 
waived. The answer dénies each and every allégation of the com- 
plaint, except as therein admitted. The admissions necessary to be 
noticed are "that complainant, as the agent and for and on behalf of 
one Mrs. Ashley, and not otherwise, as complainant informed him, 
loaned said défendant |4,000 at the time and place alleged in com- 
plainant's bill. • • ♦ That he told complainant iliat if she could 
sell any mine or mines of défendant in said Eobtnson and Osceola 
mining districts he would give her half the money realized from said 
sales, provided the mine or mines were sold at a price flxed and ap- 
proved by défendant; and in the year 1888 he had an understanding 
and agreement with complainant that she should hâve the privilège 
of selling any mine or mines owned by défendant in said districts, or 
either of them, for one year, upon which she would put up the money 
td pay the annual assessment work, and hâve and receive one half of 
the sum realized from the sale of said miae or raines. That, in piu-su- 
ance of said agreement, she advanced the sum of |100 to défendant to 
do the annual assessment work on the Joanna mine in the year 1888, 
and said money was expended in doing said work. That, in addition 
to the expenditure of said |100 on said Joanna mine, said défendant 
expended more than $200 additional in money and labor of his own. 
That in the month of August, 1888, défendant told complainant that 
he would give her one half of the Joanna mine if she would fumish 
a centrifugal mUl that would crash 25 tons of ore per day, to work 
the ores of the said Joanna mine. Said mill was to be sent up by her 
to said district in September of the same year, but to carry out said 
agreement said complainant whoUy failed, neglected, and refused." 
That in the month of February, 1888, complainant proposed to him to 
relocate about one dozen copper claims, which he declined to do, as 
the claims were "wild cats." That at said titne complainant was ne- 
gotiating to bond and sell to one Bailey 13 copper mines, owned by de- 
fendant. That upon his refusai to relocate the claims in the joint 
name of complainant and défendant she requested hitn to relocate 
the claims, which he did, and that she advanced to him $200 for that 
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purpose. That the bond to Bailey fell through., and that complainant 
subsequently negotiated to bond and sell ail of said copper mines and 
an iron mine known as the 'Tilot KJiob" to one Derre. That, in put- 
ting said mines ia shape to be iaspected by experts, be incurred an ex- 
pense of three or four hundred dollars, none of which bas ever been re- 
paid to him. That said copper mines were bonded to said Derre. 
That after the transfer of the bond to Derre he desired an extension of 
time within which to comply with its terms upon bis part. That de- 
fendant refused to extend the time, except upon condition that $5,000 
should be advanced to pay off certain tncumbrances upon his property. 
That at that time complainant wrote that the sale of the copper 
mines was a certainty, and in the month of August, 1888, she told 
him that she had procured $4,000 from her aunt, Mary Ashiey, to be 
loaned to him upon certain terms, whereupon "she paid him the 
$4,000, and he gave her an order for $10,000, payable ont of the 
money to be realized from the sale of said copper mines, (the terms re- 
ferred to,) and complainant agreed to send défendant the other $1,000 
on the first of the succeeding month of December, • * • but 
complainant faUed to send $1,000." The mining properties described 
in the biU of complainant incltide 44 différent mining claims, most 
of them copper, one iron, others silver, and some gold claims. 

The answer is verifled, and is responsive to complainant's biH. The 
déniais in the answer must, therefore, under the equity rules of this 
court, be overcome by the satisfactory évidence of two witnesses, or of 
one witness corroborated by circumstances which are équivalent in 
weight to another, before complainant can be granted the relief she 
asks. Slessinger v. Buckingham, 8 Sawy. 469, 17 Fed. Eep. 454; Vigel 
V. Hopp, 104 U. S, 441; Morrison v. Durr, 122 U. S. 518, 7 Sup. Ob. 
Eep. 1215. Judge Sawyer, in Slessinger v. Buckingham, called the 
attention of counsel to this rule, and pointed ont the great advantage 
to complainants of waiving an answer under oath. 

The testimony is very voluminous, conflicting, contradictory, and, in 
many respects, unsatisfactory. Complainant and défendant are the 
principal witnesses. Their correspondence continues over a period of 
five or six years, and numerous letters of both parties hâve been intro- 
duced in évidence. There are several letters, written by défendant, 
that of themselves tend to corroborate the testimony given by com- 
plainant; but, when ail his letters are examined, it is found that both 
before and after the aUeged agreement, claimed to hâve been made in 
February, 1888, the défendant indiscriminately used the words "I," 
"we," "our," "your," "us," "mine." Complainant's letters to him in rela- 
tion to their interests in the mines in Osceola and Robinson mining dis- 
tricts do not make any spécial mention of any agreement or under- 
standing such as she testifles to as having been made in February, 
1888, but constantly allude to the prospects of making a sale of the 
properties. A large majority of her letters speak of the prospective sale 
of the copper mines, in regard to which there is no controversy in this 
suit. Her letters are not inconsistent with the claim of défendant that 
the agreement between them was to the effect that she should hâve 
the privilège of seUing any mine he owned for the period of one year, 
upon which she would advance sufQcient money to pay the annual as- 
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sessment, or upon which she would erect a suitable mill for working 
the ore. There is no différence in the tone of her letters written prior 
or subséquent to February, 1888. Défendant admits that he prom- 
ised complainant a half interest in the Gilded Age and Hopewell 
claims if she would send up a mill with two concentrators, which she 
agreed to do; but he dénies that she complied with her promise. He 
also admits that he ofifered to give her one half interest in any of his 
mines upon which she would furnish a mill, but says that this arrange- 
ment was never carried ont. The copper claims that Cox and Dodge 
were originally interested in, and whose interests the complainant 
af terwards obtained, were located in 1884, The "assessment work was 
not kept up thereon, and the claims were relocated in thè sprîng of 
1888, in complainant's name. The testimony tends very strongly to 
show that they were of no real value, and were what is known in min- 
ing parlance as "wild cat claims." 

The "Yount," subsequently known as the "Paymaster," was a sû- 
ver mîning claim, and was located in the joint name of complainant 
and défendant. There is no controversy as to that claim. Complain- 
ant insists that the witnesses Derre and Peasley corroborated her 
testimony as to the agreement that she was an equal owner with de- 
fendant in ail of the mining properties set out in her bill. The tes- 
timony of thèse witnesses is conflned to their recollection of conver- 
sations had with the défendant, wherein he made the gênerai state- 
ment that complainant was his partner in ail of his mining property. 
Défendant admits that he told Peasley when he was at work on the 
Joanna mine, under a lease, that complainant had authority to sell the 
mine, and, if sold, that they would each hâve one half of the profits of 
the sale. He dénies that he ever told Peasley or Derre that complain- 
ant was an equal partner of his in ail the mines he owned. Thèse déc- 
larations of défendant, of whatever purport they may hâve been, were 
made to Etrangers to the transactions between complainant and de- 
fendant in gênerai offhand conversations, which the witnesses could 
not be expected to recollect from any interest they might hâve in the 
matter, and may hâve been imperfectly heard or incorrectly remem- 
bered, and were for this reason, as well as others, insufficient to estab- 
lish the contract between the complainant and défendant. Purcell 
V. Miner, 4 Wall. 517. The complainant advanced to défendant dur- 
ing the year 1888 about $500. There is, in relation to this, as in 
other matters, a conflict as to the purpose for which the money was 
advanced, and also some différence as to the amount advanced, the 
complainant's testimony supporting her bill and defendant's is in 
favor of his answer. The theory upon which complainant principally 
relies for a decree in her favor is that the testimony given by défend- 
ant is absolutely false, and unworthy of belief. 

The characters of complainant and défendant were vigorously at- 
tacked in the oral argument. The testimony shows that complainant 
is an educated woman of literary attainments and culture, having, or 
claiming to hâve, an extensive and friendly acquaintance with men of 
great wealth, who are seeking flnancial ventures of a spéculative 
character, and is exceedingly hopefui and somewhat visionary as to 
her ability to make a success of any enterprise which she attempts 
v.ô3F.no.4— 28 
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to cany out. The defeiadant is a rougli, frontier backwoodsman, a 
pioneer miner of skill and expérience, a shrewd and gharp man in 
making trades, somewhat Uliterate, very profane, and prone to talk- 
ing extravagantly as to tlie value of his mines and gênerai prospects. 
Neither of the parties seems to hâve been possessed of much ready 
means. Both were in debt. Complainant relied upon rich relatives 
and friends, and claims that she had an influence vfhereby she could 
raise the inoney to comply v?ith her agreement. Her counsel claim 
that défendant was in absolute poverty, and his family in want, and 
that he depended soMy upon complainant to prosecute the v?ork upon 
the mining propertiéa. There are many discrepancies in the testi- 
mony of bSth parties. The testimony shows that défendant had ex- 
pended from ten to fifteen thousand dollars in prospecting, locating, 
exploring, and developing mining claims in Robinson and Osceola min- 
ing districts; that while he was mines-poor, he always managed to 
make a fair living for himself and family, and providiôd them with a 
reasonably comfortable country home, with sufficient fumiture and 
ail the necessaries of life. He was what might be termed an "ener- 
getio rustler," and when his money became exhausted in the attempt 
to develop his mines he turned his attention to trading in cattle and 
other Stock, and théreby managed at ail times to provide a living 
for himself and family; During the year 1888, and up to the time 
when the correspondence between the parties ceased, in the fall of 
1889, work was being prosecuted by iiie défendant on several of his 
mines, and some ore extracted therefrom, and reduced to buUion. No 
account of tlie money thus expended or received was kept by de- 
fendant. No request was ever made upon the part of the com- 
plainant to hâve any acçount kept or rendered. In the state court, 
where this cause was briginally commenced, complainant alleged that 
the contract upon which the suit is based was made in 1884. After 
the case was transferred to this court, a ref ormed complaint was filed, 
upon which the case was tried, alleging that the contract was made 
in February, 1888. Both complaints were verifled. The strongest 
testimony assaUing the character of the défendant is in relation to 
the manner in which he obtained $4,000, advanced by Mrs. Ashley at 
complainant's request, upon the représentation of défendant that his 
property was "in soak," and would be lost unless |5,000 was advanced 
to him without delay. Défendant admits that he Avrote a letter to 
that effect to complainant, and that it was not entirely true, but 
says he made the représentation at complainant's request, which she 
emphatically dénies. According to her testimony, défendant was 
clearly guUty of obtaining this money by false pretenses. According 
to his t^timony, she put up the job, and instructed him how to write, 
80 as to deceive other parties. His conduct in relation to this transac- 
tion was extremely reprehensible, to say the least, under any view that 
can possibly be taken of the testimony. There is the usual conflict 
as to how the money thus obtained was to be used; défendant Con- 
necting it with the bond for the sale of the copper claims as an ad- 
vanoe payment; complainant testifying that it was to be used for the 
purpose of carrying out the agreement made in February, 1888. She, 
however, admits that it was a loan, and claims that the money was to 
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be repaid to Mrs. AsMey (her aunt) by défendant and herself, and, in 
addition thereto, Mrs. AsMey was to receive the sum of |10,000 eut of 
the money to be realized from tïie sale of tbe copper claims, and that 
at that time complainant believed that a sale of the copper claims was 
a certarnty. No sale was ever perfected. 

After the correspondence between the parties ceased, the complain- 
ant sent an attorney and an agent to White Pine county, to investi- 
gate the matters involyed in this controversy. At that time suit was 
brought by her agent in her name against the défendant to recover 
the said sum of |4,000, claitned to hâve been obtained by false prê- 
teuses. That suit was, before the commencement of this suit, dis- 
missed, at the request of the complainant. There are many other 
facts, and circumstances in the testimony upon which the respective 
parties rely, but enough has been referred to to illustrate the gênerai 
character of ail of the material évidence introduced. tîomplainant 
does not rely upon any written contract. The only writing upon 
which she relies is contaîned in the letters of défendant. Thèse let- 
ters do not refer to any oral contract. No statement is contained 
therein as to what the tenus of any paroi contract or agreement were. 
The most that is claimed for them is that défendant recognized that 
complainant had an equal interest with him in the Joanna and other 
claims. There is no prêteuse that the letters state the tenus of any 
contract whereby such an interest was acquired, or was to be ac- 
quired, kept up, or maintained. 

After a careful and thorough examination of ail the testimony, I 
am unable to say that it satisfactorily proves a mining copartnership, 
as claimed by complainant. The case does not corne within the rule 
announced in Settembre v. Putnam, 30 Cal. 495, or Lawrence v. Eob- 
inson, 4 Colo. 577. The testimony is insufflcient to create any trust 
by opération of law. Ducie v. Ford, 138 U. S. 592, 11 Sup. Ct. Eep. 
417; 10 Amer. & Eng. Enc. Law, 12, and authorities there cited. The 
testimony of complainant is at best uncertain and indeflnite as to the 
lapse of time during which the alleged copartnership was to continue; 
as to the length of time that défendant was to dévote his skill, energy, 
and attention to the exploration and development of the mining prop- 
erties; as to the amount of money complainant was to advance; and 
as to the time that complainant was to continue to dévote her efforts 
to make a sale of any or of ail of said property. The testimony as to 
any contract is so vague, uncertain, and contradictory that a court of 
equity would not be justifled in exercising its extràordinary jurisdic- 
tion to decree a spécifie performance. 

Whether a contract be such as is provable by paroi, or is required 
by the statute of frauds to be in writing, it must be certain and un- 
equivocal in ail its essential tenus, either within itself or by référence 
to some other agreement or matter, or it cannot be specifically en- 
forced. 1 Story, Eq. Jur. §§ 764, 767; Colson v. Thompson, 2 Wheat. 
336; Purcell v. Miner, 4 Wall. 513, 519; WUliams v. Morris, 95 U. S. 
456; Hennessey v. Woolwôrth, 128 U. S. 438, 9 Sup. Ct. Bep. 109; 
Minturn v. Baylis, 33 Cal. 133; Agard v. Valencia, 39 Cal. 301; Evans 
V, Lee, 12 Nev. 399. 

Let judgment be rendered in favor of défendant for his costs. 
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BLANKS et al. v. KLEIN et al. 

Circuit Court of Appeala, Fifth Circuit. June 20, 1893.) 

No. 19. 

1. EsTOPPEL— Admissions— Pleadings in Anotheb Case. 

Judicial admissions and pleadings by a party in another suit do net oper- 
ate as an estoppel, but are opea to explanation or rebuttal, especially wtien 
the fact admitted was not in issue in aucli otber suit, and the pleading was 
signed without reading it. 

2. PKAttDDLBNT CONyBYANCES— EVIDENCE. 

A father and son, who owned, as partners, in Memphis, a banking busi- 
ness, and also real estate estimated at $400,000, aold to the father's wife two 
store lots and buildings for |34,000. This sum she paid by checks on the 
bank, where she had deposited moneyswhich came to herfrom her mother's 
estate in New Orléans. The d'sd was at once delivered. but nothing was 
said of the sale to outsiders, and tbe deed was not recorded for 10 months, 
and on thp day before the bank failed. The son continued to collect the 
rents from the property as theretofore, but he was gênerai business manager 
for his mother, and had long collected rents from her other property. The 
positive testimony ail tended to show good faith on the wife's part. Held, 
that neither the collection of the rents nor the withholding of the deed was 
évidence of fraud on her part. 
8. Sami:. 

It was immaterial whether the proceeds of her mother's estate were remit- 
ted from New Orléans in cash or by crédit to the bank, it being enough that 
the sum was legally placed to her crédit. 

4. Samk. 

In view of the large amount of real estate owned by the flrm, there can be 
no presumption that the sale, if known. would hâve afEected the standing of 
the bank, or that it would bave aSected the action of creditors in making 
deposits. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Mississippi. 

In Equity. Bill by A. L. Blanks, a résident and citizen of Alabama, 
and P. W. Starke, representatiTe of Margaret Starke, deceased, a rési- 
dent and citizen of Germany, against Mrs. E. B. Klein individually 
and as executrix of John A. Klein, deceased, and George M. Klein, 
ail résidents and citizens of Warren county, Miss., to set aside an al- 
leged fraudulent conveyance of real estate. The circuit court dis- 
missed the bill, and complainants appeal. Affirmed. 

There was a prior hearing on motion for an alternative man- 
damus to the clerk belov? to certify a copy of the record. See 2 U. 

5. App. 155, 1 C.C. A. 254, 49 Fed. Eep. 1. 
Statement by LOCKE, District Judge: 

In 1888, John A. Klein and George M. Klein, father and son, were engagea in 
the banking business in Vicksburg, Miss., as copartners underthe name and style 
of the Mississippi Valley Bank, and owned, together with their banking busi- 
ness, large amounts of real estate. On December 23, 1883, they conveyed by 
deed with gênerai warranty to Mrs. E. B. Klein, appellee herein, wife of one and 
mother of the other, two store lots, with buildings, situated in that city, for the 
considération of |24,000, which amount had come from her mother's estate, and 
was to her crédit in the bank of her husband and son, and was paid by checks 
upon said bank. The deed was put away by her. bat was not recorded until No- 
vember 20, 1883. Mrs. Klein had other pièces of real estate, the rents of which 
were collected by her son, and the accounts kept at the bank. No notice was 
given of the sale to the tenants or any one else, and her son collected and kept 
an account of the rents of thèse two pièces of property, the same as he did of the 
others, although there does not appear any eSort to conceal the transaction, or 
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any suggestion or understanding thaï it sbould be kept seeret. The day after the 
flling of the deed for record— November 30, 1883— the bank failed, and closed iu 
fioors, and this is a suit in equity brought by several of ihe creditors of the bank 
1 > subject thèse two pièces of property to their judgments obtained in suits 
itsainst Mrs. B. B. Klein, as exeoutrix of J. A, Klein, deceased, and George M. 
Klein, his partner, retumed nulla bona. 

John A. Klein, the senior member of the banking flrm, had been in failing 
health for some time, and at the time of the failure of the bank had bo lost his 
Btrength of mind that he transacted no business; nor was he informed of the fail- 
ure before his death, which occnrred in the February foUowing. The condition 
of bis health and mental strength at the time of the exécution of this deed of 
conveyance is in question. There was no question of insufflaient considération 
to the crédit of Mrs. Klein on the books of the bank, the amount for which the 
checks were drawn at that time, or whether it came from the estate of her mother, 
and was her own private property. In the circuit court the bill was dismissed, 
and from that judgment this appealhas been taken. 

Wade E. Young, (M. Marshall, of counsel,) for appeUants. 
T. C. Catchings and M. Dabney, for appellees. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and LOCKE, 
District Jndge. 

LOCKE, District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The only question for détermination in the case before us is the 
good faith of Mrs. E. B. Klein in purchasing the property in question, 
and receiving and holding the deed, and flnally having it recorded. 
The fraudulent intent of any one else, if proven, could not affect her 
title, unless it could be shown that she was a party to it, intending 
that it should be used to the injury of the creditors. The substance 
of the assigiunent of errors is contained in the eighth assignment, — 
that the court erred in ânding the law and the facts against the 
«omplainants, and in dismissing the bill. In detennining this ques- 
tion ail others will be considered. 

Mrs. Klein denied on oath any fraudulent intent, and testified posi- 
tively to the good faith of the transaction, the payment of the con- 
sidération in fuU, her utter ignorance of the involved condition of 
her husband and son's bank, and her not knowing the necessity of re- 
«ording the deed, or of any injurions effect from the nom'ecording of 
it; and the question is whether the circumstances of the failing 
health of her husband, John A. Klein, the nonrecording of the deed 
until the day preceding the failure of the bank, the lack of notice to 
tenants of the sale, and the continued coUecting of the rents and car- 
ing of the property by George M. Klein, were sufBcient to establish 
the presumption of fraud on the part of Mrs. Klein. The burden of 
establishing by légal proof the charges in the bUl is upon appel- 
lants. 

The first ground taken by them is that John A. Klein, at the time 
of the pretended conveyance, was so feeble in mind as not to compre- 
hend any business matters, and therefore without capacity to con- 
tract. If this was so, the conveyance would, of course, be uull and 
void. Examining the entire évidence upon that question, tbe iirst 
that we flnd is contained in the answer of Mrs. Klein in the case of 
the Valley National Bank of St. Louis vs. Geo. Irving et al., in which 
she says her husband "had been aflflicted with disease which was 
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surely and gradually undermining his intellect and understanding, 
àiia that for abolit si, year he had become wboUy ngn compoa mentis, 
and was incapable ôf understanding any business transaction;" and 
in a déposition of Gteorge M. Klein, taken in the same case, wbo says: 
"My father was in the mental condition that he was at the time of 
the failUr$ of the bank about a year before thàt tima I can't say 
within a few months, but that is my recollection." In that same dép- 
osition he says: "From a period about six months after that time, 
until the failure of the bank, I perceiyed that his mind was growing 
Bo much weaker with his physical décline that, although he talked 
with me frequently about business matters, I saw that his mental 
condition was such as not to warrant me in acting upoïi any sugges- 
tion he might then make me." The time from which he measures a 
period of six months was the time of signing a power of attomey, 
which was July 5, 1882. A period of six months would carry it to 
January 5, 1883, or spme days after the date of the exécution of the 
deed. Thèse are the only items of évidence tending to show the mental 
incapacity of John A. Klein. His mental condition at the time of exe- 
cuting this deed was not a question under considération in the suit in 
which this answer was made, and déposition taken, but from this an- 
swer aloBe it is Claimed that Mrs. Klein is stopped from denying his 
condition as set up ta that answer at that time. Even were thèse asser- 
tions direct and positive, (which they are not,) we do not consider they 
would estop her from settlug up and proving a différent condition of 
thlngs in tbis case. Judicial admissions and pleadings of a party in 
another suit than the one under considération are open to explana- 
tion or rebuttal, or it may be shown that they were made by mistake. 
"Pleadings of a party in one suit may be used in évidence against him 
in another, not as estoppel, but as proof, open to rebuttal and ex- 
planation, that he admitted certain facts." 2 Whart. Ev. § 838. "The 
qualities of an estoppel which are imputable to a party's plea, so far 
as concerns the particular case in which they are pleaded, are not im- 
putable to such pleas when offered in évidence coUaterally." Id. § 
1117. If the allégations of this answer are not accepted as an estop- 
pel, (as we do not consider they are,) they can be contradicted by the 
direct and positive évidence of eight witnesses, including the médical 
attendant and the pastor of Mr. Klein, as well as the explanation of 
Mrs. Klein, as to the circumstances of her signing the answer re- 
ferred to without readtng it; and we can but come to the conclusion 
that Mr. John A. Klein was mentally compétent to contract at the 
time of the exécution of this deed, and that, when made, it was valid 
and binding. 

It matters not the manner of payment, — whether the proceeds of 
her mother's property in New Orléans were remitted in cash or by 
crédit to the bank, and so placed to her account. The amount stood 
there to her crédit, properly and legally obtained, whether in cash, 
checks, or crédits. Whether or not she was aware of the manner 
in which the collections and transmissions had been made could raise 
no presumption of à coUusive or fraudulent intent on her part. 

George M. Klein had had charge of the transaction of his mother's 
business, the collecting and keeping accounts of rents, for years. She 
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had implicitly trusted him, and there is nothing to show that slie had 
ttie least cause to believe or suspect that her confidence was mis- 
placed, or that there was any reason why that course should not be 
continued. He collected the rents from her other property, and the 
fact that he still continued to collect the rents from this property 
af ter the purchase is, to us, no évidence that she must hâve permitted 
him so to do with a fraudulent knowledge. Had the transactions 
been between strangers, who had never bef ore had such intimate busi- 
ness relations, the presumption would hâve been much stronger; but 
a change of the confldential business relations whlch had existed be- 
tween Mrs. Elein and her son so long would hâve been more apt to 
awaken suspicion of her knowledge of the embarrassed condition of 
their affairs than would a continuation of such trust and confidence. 
It does not appear that she ever examined or scrutinized the accounts 
of the bank as to her rents or their collections, but left the keeping 
of them entirely to the employés, and accepted them without ques- 
tion. We can see nothing in her course of trust in her son, and her 
confiding her business transactions to his care, that can raise the pre- 
sumption of bad faith. 

In regard to the holding of the deed from recor^ the language of 
the suprême court of Mississippi in the case of Day v. Goodbar, 12 
South. Bep, 80, (recentiy decided, and not yet ofQcially reported,) 
may well be cited as expressing the law of that state upon that sub- 
jeet. Campbell, C. J., in that case, says: 

"This appeal présents another instance of the misleading influence of Hilliard 
V. Cagle, 46 Miss. 809, acase valuable only as showing a state of facts which led 
the court to the conclusion that the scheme then condemned was fraudulent as 
to subséquent çreditors. In so far as it may be deduced from the opinion in that 
case that the withholding from record of any instrument which hy làw is good as 
to third persons not having notice only from the time of its belng filed for record 
is anythingmore than a circumstancetobe considered on the question of fraud.we 
hâve corrected that error in Klein v. Richardson, 64 Miss. 4Î, 8 South. Rep. 304, 
where thè announcement is made that one who fails to record an instrument 
simply talîes the risk of a eupervening right to or lien on the land or other thing. 
* « * -^g are unable to perceive a distinction between a contemporaneous in- 
strument and one executed before, and brought into being as to third persons hy 
being flled for record before such persons obtained a lien. I may trust my debtor 
in the assurance that he will protect me when danger threatens, and, if he does, 
by a judgment confessed, or a mortgage, or a deed of trust, or sale, before any- 
body else acquires a spécifie claim, I am entitled to my advantage; and it is no 
légal ground of complaint by others that they did not know of my claim, or that 
there was an understanding or agreement that I was to be protected. The law 
does not require a proclamation of debts or crédit. It only requires good faith, 
and it does not denounce as bad faith confidence reposed between debtor and 
creditor. " 

This we consider the law applicable to this case, and we find no év- 
idence of bad faith in withholding the deed from record. Had the 
deed been given for f uU considération, and in payment of a valid debt, 
the very day before the failure, when it was flled for record, it would 
hâve been valid, and passed the property to Mrs. Klein. Can it make 
such transaction less valid that the deed had been executed and in 
her possession some months before? We think not. 

We find no évidence that the grantor concealed the deed or had 
any connection with retaining it from record. It was delivered to 
the granteè at the time of exécution, and in her keeping until the day 
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of its being flled for recotni. Nor do we find any évidence or any- 
thing to mise the presumption that it was through the connivance 
or suggestion of the grantors tliat it was kept from record, or that 
there was any fact calculated to put her on inquiry, and which, if fol- 
lowed up, woTild hâve led to the discovery that the vendor's intent 
was frandulent. 

We also fail to flnd satisfactory évidence that the nonrecording of 
this deed of conveyance affeeted injuriously the interests of the bank's 
creditors, or that on that account it was enabled to obtain greater 
crédit, or that the withholding of it from record in the least affeeted the 
business of the bank, or that appellants gave crédit upon the faith of 
the ownership of this property. Several witnesses hâve testified gen- 
erally that, had they known that this property had been sold to Mrs. 
Klein, they would hâve had their confidence in the bank shaken to 
some extent; but there is no évidence that any of them searched the 
records for the purpose of ascertaining whether or not any of the 
property had been conveyed away, or that they would hâve known it 
if the deed had been placed on record at the time of its exécution, or 
that they kept inf ormed upon the purchases and sales of property by 
the bank. When we consider that thèse lots werè but a small part of 
the real estate that was held by the Kleins, which was estimated at 
something over $400,000, and that their liabilities exceeded $1,000,000, 
and that a very large business was doue, large payments made, and 
deposits received, the very daypreceding the failure, we cannot be- 
lieve from the évidence that tiie sale of thèse pièces of property for 
a full cash value would hâve affeeted the standhig of the bank or the 
action of the complainants in making deposits, had it been known at 
the time of the éxecution of the deed. In the entire case we fail to 
flnd évidence of bad faith on the part of appellee herein, or any pre- 
sumption arising from her conduct which would render void the title 
by which she holds the property in question, and the judgment of the 
court is afiBlrmed, with costs. 



T7NITEJD STATES v. TEANS-MISSOURI FEBIGHT ASS'N et aL 

(Circuit Court, D. Ktmsas. November 28, 1892.) 

No. 6,799. 

1. Carkibbs— CoMEiNATiONS TO Maintain Batks. 

An agreement between several competiiig railway companles, and the 
formation of an association thereimder, for tlie purpose of maintaining 
just and reasonable rates, preyentlng unjust discriminations by furnisliing 
adéquate and equal facIÛties for the interchange of trafflc between the 
several Unes, wlthout preventlng or iUegally llmltlng compétition, is not an 
agreement, combination, or conspiracy In restralnt of trade in violation of 
the act of July 2, 1890, § 1. 

2. SAME— MONOFOLIBS. 

Nor is such an agreement in violation of section 2 of such act, as tendlng 
to the monopollzation of trade and commerce. 
8. Same— Public Poliot— Tbansfeb dp Franchise. 

Where each cdmpany, by such agreement, maintalns Its own organizatlon 
as before, elects its own offlcers, delegates no powers to the association to 
govem in any respect the opérations or methods of transactlng the routine. 
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business of the several competing Unes, but simply requires that eaeh 
Company shall charge just and reasonable rates, and provides for certain 
régulations in regard» to changes in such rates, such contract or agreement 
Is not forbidden by public policy as amounting to a transfer of the fran- 
chises and corporate powers of such companies. 

4. Samb—Mohopolies— Interstate Commerce Act. 

Itivas not the inteniion of congress to Include common carriers subject 
to the act ôf February 4, 1887, within the provisions of the act of July 2, 
1890, which Is a spécial statute, relating to combinations in the form of 
tiTists and consplracies In restraJnt of trade. 

In Eqnitj. Bill by the United States against the Trans-Missouri 
Freight Association, the Atchison, Topeka & Santa Fe Railroad 
Company, and others, for the dissolution of an association or com- 
bination aUeged to be in restraint of trade in violation of the act of 
July 2, 1S90, and for an injunction restraining the sevwal com- 
panies from carrying mto effect the agreement under which the 
association was fonned. Bill dismissed. 

J. W. Ady and S. E. Peters, for complainant. 

George R. Peck, B. P. Waggener, Wolçott & Vaile, Wallace Pratt, 
J. P. Dana, Spencer, Burnes & Mosman, J. D. Strong, W. F. Guthrie, 
J. M. Thurston, A. L. Williams, N. H. Looniis, R. W. Blair, John R. 
Hawley, W. F. Evans, M. A, Low, James Hagerman, and T. N. Sedg- 
wick, for défendants. 

BINER, District Judge. This is a bill in equity, brought by the 
United States attorney for the district of Kansas, by direction of the 
attorney gênerai, in the name of the United States against the 
Trans-Missouri Freight Association and 18 railway companies, which, 
it is alleged in the bill, constitute the association. 

The object and purpose of the bill is to obtain a decree declaring 
sald freight association dissolved, and enjoining défendants, and 
«ach of them, from carrying out the terms of a certain mémorandum 
of agreement entered into by and between the 18 railway com- 
panies forming this association, which agreement, it is alleged, is un- 
lawful, because maintained by said railway companies in violation 
of an act of congress, entitled "An act to protect trade and commerce 
against unlawfiù restraints and monopolies," approved July 2, 1890. 

It is alleged in the bill that the défendants (the 18 railway com- 
panies) are common cari-iers incoi-porated under public statutes of 
several states and of the United States, and are engaged in moving, 
carrying, and transportiug freight and commodities in the com- 
merce, trade, and trafflc which is continuously carried on among and 
between the several states of the United States, and among and 
between the several states and territories of the United States, and 
between the states and territories of the United States and for- 
eign countries; and that prior to March 15, 1889, each of the de- 
fendant railway companies owned, operated, and controlled separate 
lines of raUroad, and furnished to persons engaged in trade and 
others, among the states and territories of the United States, sepa- 
rate, distinct, and competing lines of transportation between the 
states and territories of the United States lying west of the Mis- 
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souri river and east of the Pacific océan, and that to encourage and 
secure thé benëflt of the eompeting lines of transportation through- 
out that région of countty the gioveirtunent of the United States and 
the States and territories withia the région just mentioned had 
granted to the défendants public franchises, laad grants, securities, 
and subsidiea of great value. That on the 15±h day of March, 1889, 
the defendaiit railway çompanies, not being content with the rates 
of freight tîiey could reçoive with free compétition among them- 
selves, but contriAring and intending umjustly and oppressively to 
estabJish and maintain arbitrary rates of fi-eight and transporta- 
tion in the interstate commerce throughout said région, did combine, 
conspire, confederate, and unlawfully agrée together, and did enter 
into a written agreement and eonlaract, known as the "Memorau- 
diun of Agreement of the Trans-Missouri Freight Association," by 
the terms of whdeh said agreement the associatiqn has control of ail 
compétitive trafSc between points in that regipn of country lying 
west of a line commencing at the ninety-flfth meridian, on the Grulf 
of Mexico, and runnhig uorth to the Eed river, and thence to 
the easterji boundary of the Indian Territory; thence along the 
eastern line of said territory and of the state of Kansas to Kansas 
City, Mo.; thence, by tlie Missouri river, to the point of intersec- 
tion of tliat river with the eastern boundary line of Montana; 
thence by said eastern boundary line to the international line betAveen 
this country and the British possessions. That the said associa- 
tion, by a board created by each company appointing one person to 
represent it in the association, and that the several raUway çom- 
panies, members of the association, gave to the association the power 
to establish and maintain rules, régulations, and rates on ail com- 
pétitive traflflc, through and local, within the région of country de- 
scribed in the agreement; and that said association, by the terms of 
the agreement, is given the power to punish by fine any member 
that reduces the rate fixed by the association. 

It is further alleged in the bUl that the said agreement took effect 
on the Ist day of AprU, 1889, and that ever since that time the said 
raUway çompanies, by reason of said agreement and combination, and 
under duress of the fines and penalties prescribed in the articles of 
agreement, hâve put in force and maintained, and now maintain, 
tariffs and rates of freight fixed by said association; and that tho 
ofBcers and agents of said railway çompanies hâve, ever since said 
agreement took eflect, refused to put in force reasonable rates of 
freight, based upon the cost of construction and opération of their 
several lines of raUroad and other proper éléments to be considered 
in the making of freight rates; and that the people engaged in trade 
and commerce within the région of country mentioned ta said articles 
of agreement are, by reason of said combination and association, de- 
prived of rates of freight, beneûts, and facHities which might reason- 
ably be expected to flow from free compétition between said several 
lines of transportation. It is further alleged in the bUI that, notwith- 
standing said association is in violation of Ihe act of congress of 
JuJy 2, 1890, said défendants, since the date of said act, hâve, and 
Btill continue to maintain, the arbitrary rates of freight fixed by the 
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said Tràns-Missouri Freight Association, to the great injury and 
préjudice of the public and to the people of the United States. Then 
follows the prayer that the défendants, and each of them, be en- 
joined from further agreeing, combining, conspiring, and acting to- 
gether to maintain rules and régulations for carrying freight upon 
itheir several lines of railroad, to hinder trade and commerce between 
the States and territories of the United States; and that they be en- 
joined from continurng in a combination, association, or conspiracy 
to deprive the people engaged in trade and commerce among the 
stat«s and territories of the United States of such facilities, rates, and 
charges of freight and transportation as wUl be attained by free and 
nm*estrained compétition between said several lines of railroad; and 
that said défendants be enjoined from agreeing, combining, con- 
spiring, and acting together to monopolize or attempting to moiiop- 
olize freight trafflc in the states and territories of the United States 
and that ail and each of them be enjoined from agreeing, combin- 
ing, conspiring, and acting together to prevent each or any of their 
associâtes in said agreement from carrying freight and commodities 
in the trade and commerce between the states and territories of 
the United States, except at such rates as shall be voluntarUy fixed 
by the officers and agents of each of said roads acting independently 
and eeparately in its own behalf. 

The défendants the Missouri, Kansas & Texas EaUway Company, 
the Chicago, Kansas & Nebraska Eailway Company, and the Den- 
ver, Texas & Ft. Worth Eailroad Company hâve filed answers, de- 
nying that they were members of the Trans-Missouri Freight As- 
sociation. The other 15 companies hâve each fded a separate answer, 
but, as they are substantially the same as to the facts, it wUl not be 
necessaiy to refer to them separately. Tliey each admit that they 
are common carriers engaged in transporting persons and property 
among the several states and territories of the United States, and 
allège that, as such common carriers, they are subject to the pro- 
visions of the act of congress approved February 4, 1887, entitled 
"An act to regulate commerce," with the varions amendments 
thereof and additions thereto, and that said act and the amend- 
ments constitute the system of régulation w^hich has been estabiished 
by congress for the common carriers subject to said act; and they 
deny that they are subject to the provisions of the act of congress 
entitled "An act to protect trade and commerce against unlawful 
restraints and monopolies," approved July 2, 1890. Further an- 
swering, the défendants admit that they severaUy own, control, and 
operate separate and distinct lines of railroad ûtted up for carrying 
on business as common carriers of freight, independently and dis- 
connectedly with each other, except that common interest exists be- 
tween certain of the companies named in the answer. It is further 
admitted by the défendants that the lines of road mentioned in the 
biU are lines of transportation and communication engaged in freight 
trafflc between and among the states and territories of the United 
States, and are through lines for freight traffic in that région of 
country lying west of the Mississippi and Missouri rivers and east of 
the Pacilic océan, but deny that they are the only such lines, and 
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allège that there are several otheis, naming them. It îs f urther ad- 
mitted tliat prior to the organizatlon of ttie freiglit association the 
défendants fumished to the public, and persons engaged in trade, 
traffic, and commerce between the seyeral states and territories of 
the United States and countries named in the bîU, separate, distinct, 
and compétitive lines of transportation and communication, and al- 
lège that they stUl continue to do so. It is further admitted that 
some of the roads mentioned in the bill received aid by land grants 
from the United States, and others received aid from the states and 
territories by loans of crédits, donations of dépôt sites and right of 
way, and in a few cases by investments of money, and the people 
of the said states aifd territories to a limited extent made invest- 
ments in the stocks and bonds in some of said railroads, while other 
of tJie Itnes mentioned in the bill were aJmost entitely constructed 
by capital fumished by nonresidents of said région. It is further 
admitted that the purpose of said land grants, loans, donations, and 
investments was to obtain the construction of compétitive lines of 
transportation and communication, to the end that the public, and 
people engaged in trade and commerce throughout said région of 
country, might hâve the facUities afforded by railways in communi- 
cating with each other, and with other portions of the United States, 
and with the world, and denied that they were granted for any other 
purpose. Défendants ftu-ther admit tJie formation, on or about 
Mardi 15, 1889, of the voluntary association described in the bill aa 
the Trans-Missouri Preight Association. 

Furthér answering, défendants deny that they were not content 
with rates prevaUing at the date of agreement; they deny any tn- 
tent to unjustly increase rates, and deny that said agreement de- 
stroyed, prevented, or iUegally limited or influenced compétition; 
they deny that arbitrary rates hâve been flxed or charged; they deny 
that rates hâve been increased, or that the effect of f ree compétition 
has been counteracted; they deny any purpose in the formation of 
said association to monopolize the freight trafflc or commerce be- 
tween tlie states and territories withln the région mentioned in the 
bill, and deny that the said agreement is in auy respect the unlaw- 
ful resuit of any confédération or conspiracy. Further answering, 
défendants allège that they are subject to the provisions of the act 
of congress approved Februaiy à, 1887, entitled "An act to regulato 
commerce," in the matter of adjusting rates on their several roads, 
so as to prevent unjust discrimination against persons and locali- 
ties, which iuvolves an adjustment between différent companies h\- 
terested in joint rates, and doing business in said région of country, 
requiring preconcerted action between défendant companies, and 
timt this service is the greater part of the work of the association. 
The défendants admit that the chairman of the association is au- 
thorized to investigate rate cutting, and tl\at the articles of agree- 
ment provide that he may assess fines for violations thereof, but 
îjJlege that no attempt has been made to enforce the collection of 
ânes since 1890. Further answering, the défendants allège that the 
principal object of the association is to establish reasonable rates, 
rules, and régulations on ail freight trafflc, and the maintenance of 
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sucli rates until changea in the manner provided by law. It is 
furtàer alleged that the agreement was filed with the interstate com- 
merce commission, as required by section 6 of the act of Februaiy 4, 
1887. Défendants f m-ther allège that it is not the purpose of the asso- 
ciation to prevent members from reducing rates or changing the rules 
or régulations fixed by the association, and that by the tenns of the 
agreement each member may do so; the preliminary requirement 
being that the proposed change shall be voted upon at the meeting 
of the association, after which, if the proposai is not agreed to, the 
line making the proposai can make such reduced rate notwithstand- 
ing the objection of the other Unes. That the purpose of this provi- 
sion is to aSord opportunity for the considération of the reasonable- 
nese of any proposed rate, rule, or régulation by ail Unes interested, 
and an inter change of views on the eflect of such réduction; and that 
réductions of rates hâve been made in many instances, through said 
process, by said association. It is admitted by the answer that this 
agreement took effect April 1, 1889, and that it has since remained 
operative, and that the rates, rules, and régulations properly fixed and 
established from time to tîme, under said agreement, hâve been put 
into efifect and maintained in conformity to laAv ; but it is deuied that 
by reason of said agreement, or under duress of fines and penalties or 
otherwise, the défendants hâve refused to establish and maintain just 
and reasonable rates, and it is alleged that the object of the associa- 
tion at ail times has been and is to establish aÛ rates, rules, and 
régulations upon a just and reasonable basis, and to avoid unjust 
discrimination and undue préférence 

The answer further dénies that shippers or the public are in aay 
way oppressed or injured by reason of the rates fixed by the associa- 
tion, but, on the contrary, it is alleged that the agreement, and the 
association estabUshed under it, hâve been bénéficiai to the patrons 
of the défendant railway Unes, composing the association, and the 
public at large. 

A copy of the agreement is set out at length, and attached to the 
answer of the Atchison, Topeka & Santa Fe Railway Company.^ 
The case was set down for hearing on bill and answer, and the 
pleadings only are to be considered. The answer, therefore, is ad- 
mitted to be true in ail its allégations of fact, even when not stated 
positively; and the défendants only aver that they believe, and 
hope to be able to prove, such facts, but the complainant does not 
thereby admit conclusions of law, nor matters concerning which tlie 
court takes judicial notice. 

The act of congress of July 2, 1890, which it is alleged in the biU 
is violated by the agreement to f orm and the formation of the freight 
association, in the first section déclares every contract, combination 
in the form of a trust or otherwise, or conspiracy in restraint of trade 
or commerce among the several states, to be illégal, and provides for 
the punishment by fine or imprisonment of every person who shall 
make any such contract, or engage in any such combination or con- 
spiracy. Section 2 déclares that every person who shall monopolize 

'See note at end ot case. 
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Oi" àttempt to monopolize or combiné or conspire with any otlier pèr- 
éoiiàt^per^qns to monôpôlize any part of the trade or comnierce among 
ttë séyerai States or With. fôreîgn nations shall be deemed guilty of 
a mîsdiéttieanor, and, oh conyictidn theréof, shall be punished by fine 
or impÉsomnent. Section 3 mâkès tbe provisions of the first section 
applibalble witliin the temtoriés, and between one territory and an- 
other, liid between a témtory and a staté, and between the District 
of Coltlmbia and a territQry or state. Section 4 conféra jurisdiction 
upon the several circuit courts of the United States to prevent and re- 
straàn violations of the act, and makes it the duty of the district at- 
toriièjré in tihe respective districts, ùnder the direction of the attorney 
gênerai, to institute proceedings in equity to prevent and restrain such 
violation. Section 5 prôTides for bringing in other necessary parties. 
Section 6 provides for the seizure and condemnation of property 
owned ùhder any contract or combination prohibited by the act, and 
being in the course of transportation from one state to another or 
to a foreign country. Section 7 gives a right of action to any person 
injured by violations of iiie act, and authorizes a recovery of threefold 
damages. The eighth and last section provides that the word "per- 
son" or "persons," whenever used in the act, shall be construed to in- 
clude corporations or associations existing nnder or authorized by 
the laws either of the tTnited States or of the territories or of any 
state or of any foreign country. 

It will be seen from an examination of this statute that its purpose 
was to reach two evUs: First, contracts, combinations, or conspir- 
acies in restraint of trade; and, secpnd, monopolies. It was urged at 
the argument that the contçact mentioned in the bîll, aaid the asso- 
ciation formed thereunder, came within the provisions of this act of 
July 2, 1890, for the reason that it is a contract or agreement in re- 
straint of trade, in that it prevented free compétition in the matter of 
transportation of freight among the several states within the repion 
specifled in the bill; counsel for the govenunent insisttng that "trade 
and commerce among the several states of the Union is free, except 
as regulated and restrained by acts of congress, and that no state, 
municipality, corporation, individual, or combination of individuals 
can by any act or device legally restrain, hinder, and retard it." On 
the otiier hand, it is insisted by^the défendants that there is no flxed 
rule of law by which to détermine whether any given contract is in 
restraint of trade, but that in determining the question the comia 
must look to the particular circumstances of each case. 

In disposing of this branch of the case, I wiU first briefly refer to 
some of the decided cases cited by counsel in their briefs. 

The case of Com. v. Carlisle, Brightly, N. P. 36, was a case where 
certain master shoematers had entered into an agreement not fco em- 
ploy any journennen shoemakers who would not consent to work at 
reduced wages; the purpose being to re-establish wages for this class 
of labor which had prevailed before that time, but which the défend- 
ants had been compelled to advance by reason of a combination 
among the workmen. The court, in deciding the case, said: 

"Where an act Is lawful for an Individual it can be the subject of con- 
splracy when done in concert only where there Is a direct intention that In- 
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jury shall resuit from It, or where the object is to benefit the conspirators to 
the préjudice of the public or the oppression of IndMduals, aad where such 
préjudice or oppression is the natural and necessary conséquence flowing from 
the act." 

The case of People v. Fisher, 14 Wend. 9, was an indictment 
against joumeyman shoemakCTS for conspiring together to *l.\; tlie 
price of maJdng boots, and establishing a penalty against any joumey- 
man shoemakers who should make boots for a less rate tban that 
fixed by the parties to the agreement, and also agreeing to refuse to 
work for any master shoemaker who should hire a man who reduced 
the rates for making boots; and it was held in that case that this was 
a conspiracy against trade and commerce, and, as such, prohibited un- 
der a statute proriding; "If one or more persons shall conspire to 
commit any act iniurious to trade or commerce, they shall be guUty 
of a misdemeanor." In passingupon the case, Savage, C. J., said: 

"The man who owns an article of trade or commerce is not obllged to sell it 
for any partlcular priée, nor is the mechanic obUged by law to labor for any 
particular price. He may say that he wlU not make coarse boots for less thaij 
Sl.OO per pair, but he has no right to say that no other mechanic shall make 
them for less. If one Individual does not possess such a right over the con- 
duet of anotUer, no number of hidividuals can possess such a riglit. AU com- 
binations, therefore, to effect such an object, are Injurious, not only to the in- 
dividual particularly oppressed, but to the public at large." 

Hooker v. Vandewater, 4 Denio, 349, was an action to compel a 
division of net eamings between several lines of boats engaged in 
transporting persons and freight on the Erie and Oswego canals. The 
agreement was that each party should run his line of boats upon 
thèse canals during the period of canal navigation in 1842, at rates of 
freight flxed by themselves, from which neither should deviate; and 
to indicate the interest of each the respective lines were converted 
into stock, amounting in aU to 69 shares. AU were to share equally 
in the net earnings of ail the lines in proportion ta the number of 
shares of such stock, and to enforce performance of the contract a 
common agent was appointed, to whom each party to the agreement 
was to advance and keep good |35 on each share of such stock, and 
who was from time to time to receive returns of the business done by 
each line, and adjust the proportions from the eamings due to each, 
and ont of this common fund to pay and liquidate ail such sums as 
should appear from time to time to be due from one to the other. It 
was held in this case that the transaction amounted to a conspiracy 
to commit an act injurious to trade, and was therefore aiegal and 
void. 

The case of Stanton v. Allen, 5 Denio, 434, was a suit upon a 
promissojry note, given, as stated upon the face of the note, for per- 
centage on toUs for the season of 1843. In this case an agreement 
had been entered into by the proprietors of boats on the Erie and Os- 
wego canals, to regulate the price of freight and passage by a uni- 
form scale to be flxed by a committee chosen by themselves, and to 
divide the profits of their business according to the number of boats 
employed by each, with a provision in the contract prohibiting the 
members from engaging in similar business ont of the association, 
and it was held that the tendency of such an agreement was to pre- 
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t^p|''iijrKit>|^oïQe coiûpetltioii,, an was tlierefore against public pol- 
icy, ftDiu yjoid. ; 

Th.e case of Association v. Kock, 14 La. Ann. 168, 'was a contract 
between several persons engaged in selling bagging, to jtlie effect tliat 
noné ijf tbem sKould sell any bagging witliout tlie confent of a ma- 
jority,' and prbviding a penalty of |10 for each baie of bagging sold 
in violation of the agreement, and the action was to recover penalties 
undèr the agreement, ainounting to |7,400. The court in tliat case 
decided that the contract was a combination ia restraint of trade, for 
the ireason that its purpose was to enhance the market price of an 
article of prime necessity to cotton planters, and was therefore pon- 
trary to public policy, and could not be enforced. 

The Morris Eun Coal C5o. v. Barclay Coal Co., 68 Pa. Bt. 173, was an 
agreement between flve coal companies to divide two coal régions of 
which they hàd control, and to appoint a committee to take charge 
of their interests, which committee was to décide ail questions, and 
appoint a gênerai agent at Watkâns, N. Y.; the coal mined to be de- 
livered through him. Each corporation was to délirer its proportion, 
at its own cost, in the différent markets, at such time, and to such 
persons, as the committee might direct, and the committee to adjust 
the priées and rates of freight. By the terms of the agreement the 
companies might sell their coal themselves, however, to the extent 
oïdy of their proportion; the agent to hâve the power to suspend ship- 
ments of either beyond their proportion. Priées were to be averaged, 
and payments made to those in arrear by those in excess. Neitlier 
party to the contract was to sell coal otherwise than specifted in the 
agreement. The action was to recover on a biU of exchange drawn 
for balances uhder this contract. It was held that there could be 
no recovery, for the reason that the contract under which the bal- 
ances were claimed was void as against public policy. 

The case of Craft v. McConoughy, 79 Hl. 346, was an action for 
a division of profits under a contract between graui dealers at the 
town of Eochelle, in Hlinois, in which it was provided: 

"Bach separate flrm shall conduct their own business as heretofore, as 
though there were no partnership In appearance, keep their accounts, 
pay their own expenses, ship their own grain, and fumish their own funds to 
do business with; priées and grades to be flxed from time to tlme as con- 
venlent, and each one to ablde by them. Ail grain taken in store shall be 
chargea 1% Ct-nts per bushel monthly. No grata to be shipped by any party 
at a less rate than 2 cents per busheL" 

The court held the agreement void, as in restraint of trade, for the 
reason that, whlle the agreement upon its face seemed to indicate 
that the parties had formed a partnership for the purpose of control- 
ling the trade in grain, yet, from the terms of the contract and other 
proof in the record, it was apparent that the object was to form a 
secret combination, which would stifle ail compétition, and enable 
the parties by secret and fra:udulent means to control the price of 
grain, cost of storage, and expense of shipment; adopting the lan- 
guage of the court: 

"In other words, the four flrms, by shrewd, deep-lald, secret combination, 
attempted to control and monopollze the entire grain trade of a town and sur- 
rounding country." 
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In the case of Sait Co. v. Guthrie, 35 Ohio St. 666, the contract 
was for the purposes of regulating the priées and grade of sait. By the 
tenus of the agreement each member of the association was prohib- 
ited from selling any sait during the contimiance of the association, 
except at retail, and then only to actual consumers at the place of 
manufacture, and at the priées flxed by the directors from time to 
time. The action was to recover the possession of 1,000 bushels of 
sait manufactured under the contract. The court denied the platn- 
tiflf's right to recover, stating: "The clear tendency of such an agree- 
ment was to establish a monopoly, and to destroy compétition in 
trade," and for that reason, on groûnds of public policy, courts will 
not aid in its enforcement 

The case of Texas &,P. Ey. Co. v. Southern Pac. Ey. Co., 41 La. Ann. 
970, 6 South. Eep. 888, was a suit for spécifie performance of a con- 
tract to diyide net eamings between compétitive points. The court 
declined to spectflcally enforce the contract, saying — 

'"rhat ail contracts which hâve a tendency to stlfle compétition or to create 
or foster monopolies with the view of unreasonal)ly increasing the market 
value of commodlties are against public Interest, and contrary to pubUo 
poUcy." 

The case of Andersen v. Jett, (Ky.) 12 S. W. Eep. 670, was another 
case of a contract to divide net earnings, and it was there held that, 
whare the object or tendency of the agreement was to prevent or 
impede free and fair compétition in the trade, and where the agree- 
ment might in fact hâve that tendency, it was void, as being against 
public policy. 

The case of Gibbs v. Gas Co., 130 U. S. 396, 9 Sup. Ct. Eep. 553, was 
a contract for a settlement between certain gas companies, which the 
plaintiff procured, and for his services in procuriag the agreement 
he sought to recover. The object and purpose of the contract was 
to regulate the price of gas in the city of Baltimore, and provided, 
among other things, that the rate should not be ehanged except by 
mutual agreement of the parties, and that the entire receipts from 
the sale of gas should be proportioned and divided between the com- 
panies in flxed ratios, without regard to the gas actually supplied by 
either; and also proMbited one of the companies from laying any 
more pipes for the purpose of supplying the city with gas, and pro- 
vided that in the future ail pipes or mains should become the prop- 
erty of the other company; and also provided that either party violat- 
ing the terms of the contract should pay to the other company the 
sum of 1250,000 as liquidated damages. The court in this case, 
speaking by Chief Justice Fuller, said: 

"Courts décline to enforce contracts which Impose a restralnt, though only 
partial, upon business of such character that restralnt to any extent wUl bu 
Virejudicial to the public Interest; but where the public welfare is not In- 
volved, and the resti-aint upon one party is not greater than protection to the 
other party requires, a contract in restralnt of trade may be sustalned." 

Thus it wiU be seen that the question whether or not the contract 

is prejudicial to public interest is in this case made the test. If it ia 

prejudicial to public interest, then it cannot be sustained, even where 

the restralnt is only partial, because in contravention of public pol- 

v.63F.no.4— 29 
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iey; where it is flot, it iûay be sustained. It has been decided in a 
gtfeatjuany cases that contracts in reetraint of trade were perf ectiy 
validj.^Ten where tbey prerented the party from engaging in the busi- 
ness, tpMch was thci subjetit-matter of tke contract, withln the entire 
state^her© the contraot was made; the test being wliether the con- 
tpact tpas reasonable, and wh-etha- or not it was prejudicial to the 
publicinterest 

KoUer Co. v. Oushman, 143 Mass. 353, 9 N. E. Eep. 639; Davis v. 
Mason, 5 Term R. 120. In this case Lord Kenyon, in sustainiag an 
agreement restraining a surgeon from practicing his profession within 
five miles from a certain town, said^ 

"Tliat the publlo were noi; likely to be Injured by the agreement, since every 
othet pefson was at llbèftî^ to practice as a surgeon in the town." 

To the same effect ia Homer v. Aghford, 8 Bing, 322. In the case 
of Cloth Co. V. Lorsontj L, E. 9 Eq. 345, the courte in paasing upon the 
validity of a contract in gênerai restraint, which extended throughout 
the whole kingdom, said: 

"Àll the cases, when they come to be examlned, seem to establish thls princl- 
ple: that ail restralnts upon trade are bad, as bemg In violation of public policy, 
linlesSj they are natural, and not unreasonable, for the protection of the par- 
ties In deallng legally wlth some subject-matter of contract. "The princlple la 
thls: Public policy requlres that every màn shall be at Uberly to work for 
hlmseH, «md shall not be at liberty to deprlve hlmself or the state of his labor, 
sbill, or talent by any contract that he enters lato. On the other hand, publlo 
policy requires that when a man has by sklll or by any other means obtained 
something whlch he wants to sell, he should be at liberty to seU it in the most 
advantageous way In the marliet; and. In order to enable him to sell It ad- 
vantageously In the marliet, It la necessary that he should be able to preclude 
hlmself Irom entérine Into compétition wlth the purchaser. In such a case 
the same publlo policy that enables hlm to do that does not restraln him from 
aUenailng that whlch he wants to allenate, and therefore enables hlm to enter 
into any stipulation, however restrictive it Is, provlded that restriction, in the 
judgment of the court, Is not unreasonable, having regard to the subject-mat- 
ter of the contract." 

See, also, Hubbardv. Miller, 27 Mich. 15; Thermometer Co. t. Pool, 
51 Hun, 157, 4 N. Y. Supp. 861; Gloucester Isinglass & Glue Co. v. 
Eussia Cernent Co., 154 Mass. 92, 27 N. E. Eep. 1005; Beal v. Chase, 
31 Mich. 490; Match Ço. y. Eoeber, 106 N. Y. 473, 13 N.^. Eep. 419; 
Navigation Co. v. Winspr, 20 Wall. 64. 

The case last referred to was a contract in which, a party engagea 
in navigattng the waters of Califoimia alone sold a steamer to other 
parties, who were engaged in navigating the Columbia river, in Ore- 
gon and Washington territories; and it was agreed between the par- 
ties that the purchasers of the steamer should not employ it or suffer 
it to be employed for 10 yeafs from the date of sale in any waters of 
Califomia. Three years afterwards, the purchasers, under this con- 
tract, sold the steamer to a party engaged in navigating Puget sound, 
subject to the stipiilation that she should not be run or employed on 
any routes of travel on the rivers, bays, or waters of the state of Cali- 
fornia or the Columbia river and its tributaries for the period of 10 
years. The suprême court held tbe contract valid. Mr. Justice Brad- 
ley, speaking for the court, said: 
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"It is a well-settled rule of law that an agreement in gênerai restralnt of 
trade is illégal and void, but an agreement wUich opérâtes merely in partial 
restralnt of trade is good, provided it be not unreasonable." 

Again, in the same case, the leàmed justice takes occasion to say 
that — 

"Cases mnst be adjudged according to their clrcumstances, and can only be 
rightly judged when the reason and grounds for the rule are carefully con- 
sidered. There are two principal grounds on which the doctrine is founded 
that a contract in restraint of trade is vold as against public pollcy: One is the 
in jury to the public by being deprived of the restricted party's industry; the 
other is the injury to the party himself by being precluded from pursuhig 
liis occupation, and thus being prevented from supportuig himself and Ms 
family. It is évident ttiat both thèse evils occur when the contract is gênerai 
not to pursue one's trade at ail, or not to pursue it in the entire realm or 
country. The country suffers the loss in both cases; and the party is deprived 
of hls occupation, or is obUged to expatrlate 'limself in order to foUow it. A 
contract that is open to such grave objections is clearly against public policy. 
But if neither of thèse evils ensue, and If the contract is founded on a valid 
considération and a reasonable ground of beneflt to the other party, it Is free 
from objection, and may be enforced." 

I think tlié cases are uniform to the effect that, where the contract 
is publicly oppressive, and the restrictions are broader than are neces- 
sary for the legitimate protection of the other party to be beneflted 
by the contract, then the contract is unreasonable, — ^a contract in re- 
straint of trade, — and therefore void; otherwise not Undoubt- 
edly ail contracta which hâve a direct tendency to prevent healthy 
compétition are detrimfental to the public, and, therefore, to be con- 
demned; but when contracta go to the extent only of preventing un- 
healthy compétition, and yet at the same tlme f umiah the public with 
adéquate facilities at fixed and reasonable prices, and are made only 
for tiie purpose of averting personal min, the contract is lawful. Tlie 
rule of law which recognizes the rights of the public to hâve the ben- 
eflt of fair and healthy compétition, and to require that equal facili- 
ties and reasonable rates shall be secured to aU, does not condemn a 
contract between railway companies operating competing lines, which 
is made for the sole purpose of preventing strife, and preventing flnan- 
cial ruin to one or the other, so long as the purpose and efifect of such 
an agreement is not to deprive the public of its right to hâve adéquate 
facilities and fixed and reasonable prices. On the contrary, such 
agreements, instead of being obnoxious to the law, because detri- 
mental to the public interest, are to be upheld, for the reason that 
they beneflt the public by preventing unjust discrimination among 
shippers, and provlding equal facilities for the uiterchange of trafQo, 
and thus avoiding many of the unfair and unjust résulte which often 
follow the unrestricted compétition of rival companies. Applying 
this rule to the contract complained of in the case at bar, can it be 
said that the contract is unlawful? I think not The allégation of 
fact in the answer (which is to be taken as true) is that the object 
and purpose of the agreement and the formation of the association 
thereunder was to maintain just and reasonable rates, and to prevent 
unjust discriminations, in compliance with the terms of the act regu- 
lating commerce, by furnishing equal facUities for the interchange of 
trafftc between tlie several lines. How, then, can it be said that the 
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public is înjuriously affected by this agreément? The rates or charges 
are uniform and reasonable, and unjust discrimina.tions are pro- 
hibited. Equal facUities for the interchange of trafflc are provided 
fo^; hence no right to which the public is entitled is Tiolated. The 
term "compétition" must not be construed to apply solely to the ques- 
tion of rates. There are many other considérations included within 
the term. There may be very active compétition between thèse 
railway lines outside of the question of rates, viz. by ofiering to the 
public advantages in the matter of equipment, facUities at feeding 
stations for the proper care of liye stock, shortening the time, and in 
mahy other ways tiie most active compétition may prevaH, ail of 
whi<m the public receives the beneflt of; and so long as the rate 
chargea is falr and reasonable, as stated in the answer, which must 
be construed to mean no more than a f air compensation to the car- 
rier fpi* the services performed, the public cannot complain. 

As stated by Christiancy, J., in the case of Beal v. Chase, repoi-ted 
inSlMièh. 521: 

"The public Is quite as much Interested In the prosperlty of Its citizens iii 
thelr yarioiis Evocations as It can possibly be In thelr competitioii. The latter 
may brtag low priées to purchasers, but may also bring them so low that cap- 
ital bècomes improfitable, and business men faU, to the gênerai tnjury of the 
eommunity." 

I think that it cannot be said that the public is benefited by com- 
pétition when that compétition is carried beyond the bounds of rea- 
sonalblç prosperity to the parties engagedin it, for surely the citizen 
investing his capital, whetiier in railways or otherwise, is entitled to 
the beneflt of a contract which affords to hun only a f air protection 
for his tnvestment, and which does not interfère witïi the rights of 
the public by imposing unjust and and unreasonable charges for the 
service performed. Such contracts, as was stated in the case of 
Homer v. Ashford, "are not injurions restraints of trade, but se- 
curities necessary for those engaged in trade. The effect of such a 
contract is to encourage, rather than cramp, the employment of 
capital in trade, and to promote industry." Applying this rule to 
the agreément under considération, my own view is that it is not an 
agreément, combination, or conspiracy in restraint of trade, in viola- 
tion of the flrst section of the act of July 2, 1890. 

It is f urther urged by counsel for the govemment that this associa- 
tion unavoidably tends to a monopollzation of trade and commerce, 
and for that reason is in violation of the second section of the act of 
July 2, 1890. A "monopoly" is deflned by ilr. Justice Story to be 
"an exclusive right, granted to a few, of something which was be- 
fore of common right;" and by Lord Coke to be "an institution by 
the king, by his grant, commission, or otherwise, to any persons or 
corporations, of or for the sole buying, selling, making, workiag, or 
using of everything whereby any persons or corporations are sought 
to be restrained of any freedom or liberty they had before, or hlndered 
in their lawful trade." WhUe it is undoubtedly true that thèse rail- 
road companies perfonn quasi public functions, and for that reason 
owe certain duties to the public, yet, after a careful examination of 
this contract, I must confess that I hâve been unable to discover in 
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it a single élément of a monopoly, especially as deflned at common 
law. Wliile it is tnie that the public are entitled to adéquate facUi- 
ties and to just and reasonable rates at the hands of thèse corpora- 
tions, they are entitled to just that, and no more; and the allégation 
of the answer is that this was the very purpose of the contract. In 
view of this allégation, — which is to be taken as true in this case, — I 
do not see how it can be said that the contract tends to create a 
monopoly when, by its very terms, ererything to which the public is 
entitled is provided for, and the public interest fully protected. But 
it is urged by counsel for the government that this should be held tp 
be a contract tending to monopolize trade and commerce, for the rea- 
son that its tendency is to prevent free and unrestricted compétition. 
What I hare said in référence to compétition in discussing contracts 
in restraint of trade is equally applicable hère. My own view is that 
the contention of counsel is altogether too broad. The public is not 
entitled to free and unrestricted compétition, but what it is entitled 
to is fair and healthy compétition; and I see nothing in this contract 
which necessarilv tends to interfère with that right. 

Again, it is urged that this contract amounts to the transfer of 
the franchises and corporate powers of thèse railway companiee, and 
that the contract, therefore, is forbidden by public policy. There is 
no doubt but what it is beyond the power of a corporation to disable 
itself by contract so that it cannot perf orm every public duty which it 
has undertaken. Mr. Justice Miller, in deUvering the opinion of the 
court in the case of Thomas v. EaUway Co., 101 U. S. 71, says: 

"Where a corijoratlon, like a rallroad company, lias granted to It, by charter, a 
francbise Intended. in a large measure to be exerclsed for the public good, the 
due performance of those functlons belng the considération of the public 
grant, any contract which dlsaWes the corporation from performlng those 
functions, which undertakcs, without the consent of the state, to transfer to 
others the rights and powers conferred by the charter, and to relieve the 
grantees of the burden which it Imposes, is a violation of the contract with 
the State, and is void, as against public policy." 

But wherein the principle announced in this case can be applied to 
the contract under considération, I am wholly unable to perceive. In 
what manner are the franchises or corporate powers of any of thèse 
railway companies transferred to this association? Each company 
maintains its organization as before, elects its oiHcers and oi>erates 
its line in exactly the same manner now as it did before the organiza- 
tion of the association. No powers whatever are given to the asso- 
ciation to govem in any respect the opérations or methods of trans- 
acting the business of any of the lines. Each line is left perfectly 
free to transact ail of the business it can secure, and in its own way. 
True, the contract requires that each company shall charge just and 
reasonable rates, and also contains provision for regulating changes 
in rates; but wherein is this a surrender of any corporate franchise 
into the hands of an irresponsible power? The contract pro vides 
that this association shaU consist of a représentative of each of the 
lines. This représentative may or may not be an offlcer of the com- 
pany. Suppose we concède that he is not, but is a person appointed by 
the ofQcers of the company authorized to make such appointmenti he 
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ttiea becoines the agent of tke company for that purpose, and he mày 
làwftilly aot on its beàaJf, and hence his act would be tbe act of the 
oompawr through its ^ulyJatitliorized agent, and the rate, rule, or 
régulation niadeby the' aSsiociàtion and put into effect by any Com- 
pany, party to the agreeffl^fnt, would not be inerely the rate, rule, or 
régulation bf the association, but a rate, rule, or Régulation of the Com- 
pany itSelf, acting thi*ôUgh its proper offlcers or agents, and hence no 
surreader or transfer of any corporate power cbnferred upon it by its 
charter; nor would it be thereby relieTed of any burden imposed. 
. (>n6*fuTther question rèmaîns in thiB ckse: Does the provision of 
the act of July 2, 1890, reMe to the business ôf common carriers, or, 
in otheï vi^ôrds, does It include, and was it intended to include, com- 
binatidns or agreementé between railway companies? It is urged 
by thé défendants that they are not included within that act; that 
the provisions ôf the act operate, and were intended to bi)erate, *\ipon 
other Und différent comblnations, and that they hâve no application 
to agreements or comblnations between railway companies, for the 
reason that congr'ess had already provided by the act of Febmary 
4, 1887, ehtitled "An àfet to regvdate commerce," a fuU and compre- 
hensive code. ofràilway régulation, modeled on the most effective 
systeim of fhé différent states and of England. This last-mentioned 
act may bê sununàri^ed as follows: That the provisions of the act 
shall apply to any conimctri carrier or carriers engaged in the trans- 
portation ôf passengers or property wholly by railroad or partly by 
railroad and ^rtly by watei*. It provides that ail charges for services 
shaU be reasonable and just; that unjust discriminations and undue 
or unreasonable préférences shall not be made; that reasonable, 
proper, and equal facilities for thé taterchange of trafQc between 
lines, and for the receiying, forwarding, and deliveruig of passengers 
and property between Connecting lines shall be provided; that there 
shall be no discrimination in the rates and charges as between Con- 
necting lines; that it shall be unlawful to charge a greater compen- 
sation for a^ort haul than for a long haul over the same line, in the 
same direction, under substantially stmilar circumstances ; that 
there shall be no pooling of eamings. The act provides for the fil- 
ing and publication of tariffs, including joint tariffs of Connecting 
roads, and also provides for 10 days' notice of any advance in rates. 

The act further provides that any combtnation, contract, or agree- 
ment, express or implied, to prevent, by change of time schedules, 
carnage i^ 4i^érént cars, or by other means or devices, the carriage 
of freightè from being continuous from the place of shipment to the 
place of destination, shall be unlawful. The act provides penalties 
for violations of its provisions, establishes a commission of five mem- 
bers to exercise a supervisory control over the common carriers sub- 
ject to the act, and to enforce the provisions of the act. It wUl be 
seen from an examination that this act is in the nature of a spécial 
act, being confiried in its application to common carriers, while the 
act ot Jxilj 2d is clearly, by its terms, a gênerai statute. It includes 
evéry contract or combination in the form of a trust or otherwise, 
or conspiracy ia restraint of trade, and every person who shall mo- 
nopolîze or attempt to monopolize any part of the trade and commerce 
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among the states. I think no rule is better settled thaii, where 
a gênerai statute has been enacted, which might include, in the 
absence of other provisions, a subject-matter which has already re- 
ceived considération at the hands of the législature by a spécial act, 
that the gênerai act wUl not be construed to embrace the subject con- 
tained in the spécial act, unless it clearly appears from the language 
employed that it was the intention of the législature that it should be 
included. The intention of the législature should, of course, be fol- 
lowed, and that is to be ascertained from the words used in the stat- 
ute, and from the subject to which the statute relates, with a view 
of meeting the mischlef sought to be remedied; and in doing this it 
is the duty of the court to restrict the meaning of gênerai words 
whenever it is satisfied that the literal meaning would extend the 
statute to cases which the législature never designed to include. As 
stated by Mr. Justice Davis in the case of Keiche v. Smythe, 13 Wall. 
164: 

"If it be true that It is the duty of the court to ascertain the meaning of the 
legisLiture from the words used in the statute, and the subject-matter to wliicb 
it relates, there is an equal duty to restrict the meaning of gênerai words 
whenever It is found necessary to do so in order to càrry out the législative 
intention." 

It is equally the duty of the court to give to thèse statutes such a 
construction that both may stand, if that can be done. Applying 
thèse rules, can it be said that it was the intention of congress to in- 
clude common carriers subject to the act of February 4, 1887, within 
the provisions of the act of July 2d? I think it very clearly appears 
from an examination of thèse statutes, and considering the evil 
sought to be remedied, that such was not the intention of congress. 

TÎie whole subject relating to common carriers had already been 
carefuUy provided for by the act of February 4, 1887, and a commis- 
sion appointed, whose duty it was to see to it that the carriers subject 
to that act complied with its requirements, with power to the courts, 
when necessary, to enforce its provisions; hence it is but reasonable 
to présume that if congress had considered anything in addition nec- 
essary for the proper régulations and control of thèse carriers, it 
would hâve provided for it by an amendment of that act, instead of 
including it in a gênerai statute, some of the provisions of which 
would necessarily conflict with the législation then ia force upon a sub- 
ject which had already received the spécial considération of congiess. 
I think it was the purpose of congress to remedy a very différent evil 
then existing. A number of combinations in the form of trusts and 
conspiracies in restraint of trade had sprung up in the country which 
were dangerous to its commercial interests; for example, the steel- 
rail trust, cordage trust, the whisky trust, the Standard oil trust, 
dressed-béef trust, the school-book trust, the gas trust, and numeroua 
other trusts and combinations, which threatened to destroy the com- 
mercial and industrial prosperity of the country. Thèse trusts as- 
sumed the absolute control of the various corporations entering into 
them, directing which of the constituent members of the trust should 
continue opérations and which should cease doing business; how 
much business should be transacted by each, what priées should be 
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charged for thieir product, and in fact had the power to direct every 
détail ot the business of evêry corporation fonning tàe trust. It was 
to' co;fabiilatiQns and conspiracies of ttis sort tliat the act of July 2, 
1890,; wasdtPected. I cônclude, thereforè, that the biil should be dis- 
misseid> àhd it is so ordered, but not at the cost of the complainant. 

r. ■"; ... . NOTE 

; Meinorandum Of agreement:, "Mémorandum of agreement made and entered 
In^othis fifteenth day of Marçli, 1889, by and between the following railroad 
coïnpanics, vlz.: Àtchison, Topeka & Santa Fe K. R., Chicago, Rock Island & 
PaCîflcEy., Chicago, St. Paul, Mlnneapolis & Omaha Ry., Burlmgton & Missouri 
River B. R. ta Nebraska, Denver & Rio Grande R. R., Denver & Rio Grande 
Western Ry., Fremont, Elkhorç & Missouri Valley. R. R., Kansas City, Ft. 
Scott & Memphls R. R., Kansas City, St Joseph & CouncU Bluffs R. R., 
Missouri Pacilic Ry., SlouX City & Pacific R. R., St. Joseph & Grand Island 
B. R., St Louis & San Francisco Ry., Union Pacific By., Utah Central Ry., 
and such other companies as may hereafter become parties hereto,— wit- 
nessGth, for the purpose of mutual protection, by éstablishing and maintaihing 
reasonable rates, rules, and régulations on aU freight trafiic, both through and 
local, the snibscribers do hereby form an association, to be known as the 
Trans-Missouri Ifreight Association, and agrée to be govemed by the foUowing 
provisions: 

"Article 1. The trafla.c to be Inclvided In the Trans-Missouri Freight Associa- 
tion shall be as follows: (1) Ali trafflc compétitive between any two or more 
members hereof, passing between points in tlie folio wing described territory: 
Conwuenclng at the Gulf of Mexico, on the 95th meridian, thence north to tho 
Red riyer; tlience via that river to the eastern boundary line of the Indian 
Territory; tjiencè north by sald boundary line and the eastern Une of the 
stàtô of Kansas to the Missouri river at Kansas City; thence via the said 
Missouri river to the point of Intersection of that river with the eastern 
boundary of Montana; theiice via the said eastem boundary Une to the inter- 
national Une, — the foregomg to be known as the 'Missouri River Une;' thence 
via said international Une to the Pacific coast; thence via the Pacific coast. 
to t^iè International Une between the United States and Mexico; thence via 
sald international Une to the Gulf of Mexico; and thence via said GulC to tho 
point of beglnnlng, including business between points on the boundary Une 
as described. (2) Ail freight; trafllc orighiatlng withhi the territory as defined 
In the first section wheri desttned to points east of the aforesaid Missouri river 
Une. Exceptions: (a) The D-. & R. G. and the D. & R. G. W., exoept thelr 
business to and from points In Colorado west of the D. & R. 6. Une between 
Denver and Trioidad; also business via thelr Unes between points in Colorado 
and points In Utah, AU local business between Denver and Trlnidad and inter- 
medlate points; ail local business of the A., T. & S. F. between Pueblo and 
Canon City, Colo.; ail stone trafflc having both origln and destination withiu 
the State of Colorado. The jurisdiction of this association, in so far as the 
business of the Denver & Rio Grande Railroad and the Denver & Rio Grande 
Western Railway Companies Is concemed, covers the foUowing trafflc, 
uamely: Ail freight trafflc to, from, or through aU cOmmon or junction points 
in the states of Nebraska and Kansas and the Indian Territory, originating at 
or destined to Denver, Colorado Springs, Pueblo, or Trinidad. AU freight 
trafflc between Ogden, Spanish Fort, and Intermediate points on the one 
hand, and to, from, or through points in Kansas or Nebraska upon or east of 
the 103d meridian, (n the other hand. Trafflc which may be excluded under 
the appUcation of the above Is only such as may be dellvered to or received 
from the Denver & Rio Grande Railroad and Denver & Rio Grande Western 
BaUway. (b) Trafflc mcluded in the Trans-Continental and International As- 
sociation, (c) Trafflc passing between points in Kansas or Nebraska and 
Mississippi river points, Oarondelet and south; also trafflc passing between 
points in Kansas or Nebraska and points ta. the southem states east of the 
]\Ilssissippl river and south of the south Une of Kentucky and Virgmla, re- 
gardless of the route by which the business crosses the Mississippi or Ohia 
rivers. (d) Trafflc passing between Missouri river points and points in tha 
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territory east of said river (e) AU trafflc to points on th° Nortliein Pacific 
and Manitoba Eailways. (f) Trafflc to points in Arkansas. (g) Coal, stone, 
and gravel from Oolorada, Wyomlng, and Dakota, to points In Kansas and Ne- 
braska, and to Sioux City, Coiincil Bluffs, or Pacific Junotion, lowa, St. Joseph;, 
Kansas City, or Boswell, Missouri, (li) The interchange of trafflc with the 
Colorado Midland and South Park Companies, to or from Aspen, Colorado, 
Glenwood Springs, Colorado, and intermediate points, including coal branches 
thbiefrom, and Buena Vista, Colorado, and Leadville, Colorado, (i) Bustaess 
to and from Florence, Colorado, by ail Unes. 

''Art. 2. Section 1. The association shaU, by unanimous vote, elect a chair- 
man of the organization. The chairman may be removed by a two-tliirds 
•vote of the members. Sec. 2. There shall be regular meetings of the associa- 
tion at Kfinsas City, unless notice shall be given by the chairman that the 
business to be transacted does not warrant ealling the members together, whlch 
notice shaU be given not less tlMn four days before the day set for the meet- 
ing. When a meeting— regular or spécial— is conveued it shall be iucumbent 
vipon each party hereto to be represented by some offlcer authorized to act 
definitely npon any and ail questions to be considered. Each road shall desig- 
nate to tlie chairman one perscn, who shall be held personally responsible for 
rates on that road. Such person shaU be présent at ail regular meetings, when 
possible, and shall represent hls road, unless a superlor offlcer is présent. If 
unable to attend, he shall send a substltute, wlth written authority to act upon 
ail questions whlch may arise, and the vote of such substltute shall be blndlng 
upon the conipany he représenta. Sec. 3. A committee shall be appointed to 
establlsh rates, ndes, and régulations on the trafflc subject to this association, 
and to consider changes therein, and make rules for meeting the compétition 
of outside llnes. Their conclusions, when vmanimous, shall be made effectivo 
when they so order, but If they differ, the question at issue shall be referred 
to the managers of the lines parties hereto, and if they disagree, It shaU be 
urbitrated tn the manner provlded in article 7. Sec. 4. At least flve days' writ- 
ten notice prior to each montMy âieeting shall be given the chairman of any 
proposed réduction In rates or change in any rule or régulation goveming f reight 
trafflc, — eight days In so far as applicable to the trafflc of Colorado or Dtah. 
Sec. 5. At each monthly meeting the association shall consider and vote upon 
ail changes proposed, of whlch due notice has been given, and ail parties shaU 
be bound by the décision of the association, so espressiîd, unless then and there 
the parties shaU glve the association definlte written notice that in 10 days 
thereafter they shall make such modification, notwithstanding the vote of tho 
association: provlded that, if the member glving notice of change shaU fail to 
be represented at the meeting, no action shall be taken on Its notice, and the 
same shall be considered withdrawn. Should any member insist upon a réduc- 
tion of rate against the views of the majority, or If the majority favor the 
same, and if, in the judgment of such majority, the rate so made affects seri- 
ously the rates upon other trafflc, then the association may, by a majority vote, 
upon such other trafflc put Into effect corresponding rates, to take efïect on the 
same day. By unanimous consent, any rate, rule, or régulation relatlng 
to frelght trafflc may be modified at any meeting of the association without 
previous notice. Sec. 6. Notwithstanding anythlng in this article contalned, 
each member may, at Its péril, make at any time, without previous notice, such 
rate, rule, or régulation as may be necessary to meet the compétition of lines 
not members of the association, glving at the same time notice to the chairman 
of its action in the premises. If the chairman, upon investigation, shall décide 
that such rate Is not necessary to meet the direct compétition of Unes not 
nembers of the association, and shall so notlfy the road making the rate, it 
shall inimediately withdraw such rate. At the next meeting of the association 
held after the making of such rate, it shall be report ed to the association; and 
if the association shall décide by a two-thirds vote that such rate was not 
D'ade în good falth to meet such compétition, the member offending shall bo 
subject to the penalty provlded In section 8 of this article. If the associa tiou 
shall décide by a two-thirds vote that such rate was made in good falth to meet 
such compétition, it shall be considered as authority for the rate so made. Sec. 
7. Ail arrangements wlth Connecting Unes for the division of through rates re- 
latlng to traffic covered by this agreement shall be made by authority of the 
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assoclç.ttftn: provlded, however, that when one road has a proprietary Interest 
In imother, the divisions between suoh roads shall be what they may elect, and 
shall not be the property of the association: provlded, further, that, as regards 
trafflo contr^cts at thls date actually exlsting between llnes not having common 
proprietary interests, the same shall be reported, so iar as divisions are con- 
oemed.to the association, to the end that divisions with competing llnes may, 
If thoaglit advisable by them, be made on equally favorable terms. Sec. 8. 
It shSjll be the dnty of the cliairman to investigate ail apparent violations ol 
the agreement, and to report hls findinga to the managers, who shall détermine 
by a rnajority vote (the member agalnst -whom complahit is made to hâve no 
vote) what, if any, penalty shall be assessed, the amount of each fine, not 
to exceed one hundred dollars, to be paid to the association. If any Une party 
hereto agrées wlth a sbipper or any one else to secure a réduction or change in 
rates or change in the raies and régulations, and it is shovm upon investigation 
by the chalrman that such an arrangement was effected, and trafflc tliereby 
seoured, such action shall be reported to the managers, who shall détermine, as 
above pcovided, what, if any, penalty shall be assessed. Sec. 9. When a pen 
alty shall bave been declared agalnst any member of this association, the chair- 
man shall nptify the managing offlcer of said company that such fine has been 
atsessed, and that within ten days thereafter he will draw for the amount of 
the fine; %nd the draft, when presented, shall be honored by the company thus 
assessed, > Sec. 10. AU fines ccllected to be qsed to defray the expenses of the 
association, ith<! offiendlng party not to bebenefited by the amounts It may pay 
as fines. Sçç. 11. Any member not présent or fuUy represented at roil caU of 
gênerai or speplal meetings of the frelght association, of which due and proper 
notice haabeeaglven, shall: be flned. one dollar, to be assessed .agalnst his com- 
pany, unlesshe shall hâve prevlously flled with the chairman notice of inabil- 
Ity to be nresent or represented. 

"Art. 8. TJtie dutleB and powers of the chairman shaU be as follows: Section 
1. He shall .préside at ail meetings of the assocLatilon, and make and keep a 
record thereof, and promnlgate such of said proceedlngs as may be necessary 
to inform the parties hereto of the action taken by the association. Sec. 2. 
He shaU at ail times keep and publlsh for the use of the members a fuU rec- 
ord of the rates, rules, and régulations prevaUlng: on aU Unes parties hereto 
on business covered by this agreement; and each of the parties hereto agrées 
to fumish such number of copies of the rates, rules, and régulations issued 
by It ns the chairman may require. Sec. 3. He shaU construe this agreement, 
and ail resolutions adopted, thereunder; his construction to be binding untU 
ohanged by a majority vote of the association. Sec. 4. He shaU publlsh in 
iolnt forw ail ratet;. rides, and régulations which are gênerai in their chanicu-r, 
and apply throughout the torritory of the association, and shall also publlsh. 
in the manner above, such rates, raies, or régulations apply tng on trafflc com- 
mon to two or more Unes as may be agreed upon by the Unes in interest. Sec. 
5. He sbaU be fumished wlth copies of aU way-bUls f or freight carried under 
this agreement,) when oaUed for, and shaU fumish such statistlcs as may be 
necessary to give members gênerai information as to the traflic moved, sub- 
ject to the provisions of th* Interstate Commerce Kailway Association agree- 
ment as to Unes members thereof. Sec. 6. He shaU render to each member 
of the assK dation monthly statements of the expenses of the nssociation, 
sliowing tho prfiiiottjonsdue from each, and shaU make drafts on <^lie mem- 
bers for the différent amounts thus shown to be due. Sec. 7. He shall 
hear and détermine ail charges of violations of thls agreement, and as- 
si'ss, coUoct, and dispose of the fines for such violations, as provlded l'or 
hereln. Sec, 8. The chairman shaU be empowered to authorize Unes in the as- 
sociation to meet the rates of another Une or other Unes in the association 
when in his Judgment such action Is justifled by the circnmstances; thls, how- 
ever, not to act in any v^ay as an indorseraent of an unauthorized rate made 
by any member. Sec. 9. Only the parties Interested shaU vote upon questions 
arising under the agi-eenjent, and in case of doubt the chairman shall décide 
as to whether any party is so interested or not, subject to appeal, as provlded 
uy section ?>, artitle ÎS, o,f the agreement. 

"Art. 4. Any wlllful, underblUing in weights, or billlng of freight at wrong 
cbissiticatton, shaU be oonsidered a violation of thls agreement; and the rules 
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and régulations of any welghtn? association ôr Inspection bureau, as estab- 
llshed by it, or as enforced by Its oflacers and agents, sball be considered blnd- 
ing under the provisions of thls agreement, and any -willful violation of them 
sball be subject to tbe penaltles provlded berera. 

"Art. 5. The expenses of the association shaU be borne by the several 
parties la such proportion as ipay be flxed by the ohairman. Any member 
not satisfied with the allotmeut so made may appeal to the association, whlch 
shall, at its flrst regular meethig thereafter, détermine the matter, which may 
be donc by a twothlrds vote of the members. 

"Art. 6. There shall be an executive committee of three members, to be 
elected by unanlmous vote. The committee shaU approve the appolntment 
and salaries of neoessary employés, exoept that of the chatrman, and authorlîîe 
ail disbursements. AU action of thls committee shall be unanlmous. 

"Ai-t. 7. In case the managers of the Unes parties hereto faU to agrée upon 
any question arismg imder thls agreement that shall be brought before the as- 
sociation, it shall be referred to an arbitration board, which shall consist of 
three members of the excutive board of the Interstate Commerce Ballway 
Association: provlded, however, that in case of arbitration in which the mem- 
bers of thls association only are interested, they may, by unanlmous vote, 
substltute a spécial board. 

"Art. 8. Thls agreement shall take effeot April 1, 1889, subject thereafter 
to 30 days' notice of a désire on the part of any Une to wlthdraw from or 
amend the same." 
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(Circuit Court of Appeals, Eighth Circuit. December 6, 1892.) 

Railroai) Comfanies— Négligence — Defbctive Prbmisbs. 

A shlpper of cattle by raU, accompanled by a helper, went with them on 
the train to look after thelr needs whUe la transit, according to the custom 
and requlrement of the railroad company. Leaming thiit an animal was 
down in one of the forward cars, the two men went forward at a station 
where the tram stopped to water, (the »!onductor havlng told them that 
there would be tlfaie to looK after the cattle tf they hm-ried up;) and on 
reachlng the cai* the shlpper told the helper to go around In front of tho 
engine to the other side of the train, and hold up the lantem, whlle he him- 
self got the animal up with hls prod. The station was near a oreek spanned 
by a bridge, and, when atopplng to water, the englue was some distance 
upon the bridge. The bridge carrled the main track and a switch, and 
was planked between the two tracks and between the rails, but on the 
outer slde of the main traek there was only a narrow footpath or 
shelf for the use of the employés lu oUing the engine. The night was very 
dark, and the helper, after passing the front of the engine, stepped 
over the edge of tlie rail, and fell to the creek below. Shortly afterwards 
hls employer was found beside hlm, dead. The dépôt platform extended 
nearly to the water tank, and aU the buildings and facUities for business 
at the station were between the dépôt and the bridge; and, when trams 
golng westward stopped to water, passengers were frequently required 
to get off on the opposite side of the bridge, as the train would not stop 
agahi at the station. Held, in an astion to recover for the death of the 
shlpper, that on thèse facts the court properly refused to direct a verdict 
for the company, and submltted the case to the jury, with mstructions 
that it was malnly a question whether the bridge was such a part of the 
dépôt grounds as that the shlpper was entltled to use it for the purpose 
of looking after hls cattle, and that the company was bound to see that 
proper planking and guard rails were rnalntauied. 

In Error to the Circuit Conrt of the United States for the Northern 
District of lowa. Afflrmed. 
Statement by CALDWELL, Circuit Judge: 
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Tlils Is an action brought by M. J. Foley and Nota M. Kelley, admlnlstratora 
ol theestate of M. B. Kelley, agalnst tlie Illinois Central Baiiroad Company, to 
recover damages for the deatji of the intestate, M. B. KeUey, which It is al- 
leged was brought about by the négligence of the rallroad company. 

On March 18, 1890, M. B. Kelley, the owner, delivered at Manson station, in 
lowa, to the Illinois Central Kallroad Companj-, for transportation over its road 
to Chicago, eight car loads of live stock. The train carrying thls stock was 
what Is known as a "spécial stock train," which runs through to Chicago witli 
ail couvenient speed, and makes no stops except for coal and water. Shippers 
of Uve stock are reqidred, by a régulation of the railroad company, to take 
care of th^ stock whlle in course of transportation, and for that purposo 
they, or itlieir agents, are rectuired to accompany the trata that carries the 
stock; and they are expeoted to look after and care for it when the train 
stops for coal and water. The train hauling KeUey's stock consisted of 17 
cars. The total lengtli of the train, lacluding the engine and tender, was 
about 650 feet, and KeUey?s stock was in tlie flrst 8 cars, counting from the 
tender. V Kelley, with a helper, Mulroney, was on the trahi to loOk after his 
stock. At Dubuque, a steer in the car next to the engine was seen to be down. 
Between 8 and 9 p'clock at nlght the tniln reached Oouneil Hill station, in 
Illinois, where freight trains gomg east eommonly take water; and this train 
stopped there, in the accustomed place, for that purpose. The cOnductor told 
Eelley: the train would stop five minutes, and that he would bave time to look 
after hls cattle "if he hurried up;" and, just as the train stoppedv Kelley, 
wlth a prod and lantem, and lus helper, with a stick, got ofC on tlie so-uth 
side of the track, and hurried towards the head of the tram to look after 
the steer that was down in the car next to tlie tender. The conductor saw 
theni start, and kûew thelr business was to look after the stock. When they 
got to the front end of the car, next to the tender, Kelley gave the lantem 
to his hél'pep.^'aHd told him to go around on the other side of the car, and 
hold the light up so he cpuld see the cattle. The helper took the lantem, and 
start (id to walk around la front of the engine, as dlrected, and what befell 
hlm is thu^ tpia by liimsélC: "Just as I got in front of the engine, it kind of 
startéd, and' thé Steam klnd df went off, and I had the impression that the 
engine was ^boùt to start I stopped. Tlie light was In my hand. Tlie 
thought camç tt» roy mlnd, wLat would I do,— go back or forward; and, with- 
out glviàg It a .SéçiOEd thought, I stepped over the north rail. I saw nothing 
but black. I ■vvas looktag towards my feet. I took'one step, and I was in the 
air. The, next I remember was seeing Mr. Kelley beslde me, dead. I knew 
It was he, îôr some'reason or other. My reeollection Is, I was sitting In the 
water, hls body a few feet from me. It must hâve been a headlight that 
gâte me thé vlew. 1 do not know^ how long I was there. I was only con- 
sclous a few seconds., Dori't know when I was taken out. I remcinber of 
making a noise,— a ktnd of loud groan. The next I reooUect I was lymg on 
a cx)t in Passamore's store. Before I fell, I could see nothhig but just black. 
It looked beyond the rail Just lUie the rest of the place,— nothing but darkness. 
There was nO; guard raU or obstruction to prevent my going over. I passe»! 
across the tràèk, ahead of tlie nose of the enghie, a few feet. When I stepped 
over the rail, tliere was no' sttam, I had passed that The headlight was 
there, but It didn't show me anything at my feet. The headlight struck about 
my shoulders, I should tldnlc. It did not enable me to see. Was holding 
lantem in rigbt hand, and had a prod with me. When Kelley said we would 
go to the hpad of the train and wovk back, the conductor was right there. 
After I left Mr. Kelley, to go around the engice, I did not know, by touch, 
feeUng, or âlght, when I struck the bridge. I liad a pair of rubbcrs on. Mr. 
Kelley had alép rubbers. I.saw him put tlieiti on. When I saw Mr. Kelley 
last, he was at the back of tbe tender, at the end of the head car. When ha 
ëave this direction, I turned right around and left hlm. I bave no knowledge 
hOw Mr. Ketlèy came around there,— only supposition." 

It appears from the évidence that there Is a bridge rumiing east and west, 
122 feet long, over a stream at this station, and that the front end of au 
engine going east, T\hen it Is ta king water, extonids 30 feet onto this bridge, 
from the west end thereof. The main track and switoh pass over the bridge, 
which is planked between the two tracks and between the rails, and there 
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!s a narrow planking outslde of the north rail of the main track, wUch extends 
about 30 feet from the west end of the bridge, and is used by the employés 
whlle oiUng the englue, but there is no planking beyond thls point on the out- 
slde of tho Dorth rail of the main track, and no guard; and one passing around 
the engine from the south to the north slde would, as soon as he stepped 
over the north taU of the main track, be preclpltated to the rooky bed of the 
creek, a distance of 17 feet. Thls is just what happened to Kelley and his 
helper; the fall kllling the former, and seriously Injurlng the latter. The dis- 
tanne from the west end of the bridge to the dépôt Is 229 feet. The vvator- 
tank Is between the dépôt and the bridge, the center of the tank being 20 feet 
from the west end of the bridge. The dépôt platform extends nearly to the 
water tank, and aU the buildings and facllilles for business at the station are 
between the bridge and the dépôt. The évidence shows that freight trains go- 
Ing west that carry passengers take wster at thls tank and do not always 
puU up and stop at tlie dépôt to let the passengers ofC, but that the passen- 
gers hâve to get ofl on the east slde of the creek, and cross the bridge, to 
reach the dépôt; .ind passengers purchasing tickets for freight trains are 
sonietlmes sent across the bridge by the station agent to take the caboose. 
Passengers on freight trains going west get o££ where the caboose happens 
to be when the engine stops to take water. The customary method of pro- 
ceeding at nlght, where there are two men looking after cattle, is for one of 
them to hold the lantem and the other to use the prod, and when a steer is 
down, near the end of the train, It is usual for one of them to go round the 
ncarest end of the train, whether it be the engine or caboose, with the lan- 
t(^m, to enable the other to look through the car and do liis work. The nlght 
was so dark and mlsty that a lantem shed llght but a very short distance. 
One witness testlfles that, with a lantem and a torch or two, "we could not 
eee to dlstingulsh anything outside o( the llttle space around us." 

That part of the charge of the court relating to the material issue In the 
case was as foUows: "It seems to me, gentlemen, that the main quertion 
for your considération In thls casé is as to the use expected to be made of the 
bridge, and as to its condition. Was thls bridge at CouncU Hill a place where, 
as the business of the company was ordtnarlly carried on, It should reasonably 
hâve been expected and foreseen by the company that when stock trains would 
stop at the water tank, for the purpose of tuking water for the use of the en- 
gine, the men engaged in looking after the stock wovdd naturally go upon the 
bridge -when thus employed? Was such a use, in fact, made of It? It is for 
you to say, under the évidence, whether or not that bridge was or was not 
«uoh a part of the Oouncil Hill station grounds, in the use that was made oi' 
It, as that the stookmen, including Mr. KeUey, when transportlng cars of stock 
over that Une of rallway, had a right to go upon the bridge when they were 
cnlled upon to go about the train of the company for the purpose of examining 
tholr stock. The évidence shows that when the engine is placed in position 
at the water tank, so that water can be taken, it will extend some distance 
on the bridge; and, of necesslty, persons seeking to pass around the front 
*nd of the train, thus placed, inust go upon the bridge. Now, under thèse cir- 
cumstances, was that bridge a part of the yard or premlses of the company, 
80 that the company should hâve reasonably foreseen that stockmen would 
use it when examlning their stock In the train? , And were or were not such 
stockmen, Including Mr. Kelley, justified by the proctice of the company in 
makuig use of the bridge as part of the yard of the company when looking 
after their stock? If, by the usage of the company, they were justified in using 
the bridge as part of the premlses of the company, where they were ex- 
pected to go tn examlning their stock, then the duty rested upon the company 
of exercislng ordinary cure to put and keep the bridge, as pai-t of tlxe com- 
pany's yard, in a reasonably safe condition for the use of parties engaged in 
shipping stock over defendant's Une of rallway. If, however, the bridge did not 
form part of the station grounds, and the company did not hold it ont to the 
pubUc as a place to be used for the purpose for whioh Mr. KeUey used it, 
then you cannot hold the company responsible for the conséquences result- 
ing from It being so used by him, because in tliat case the company would owe 
him no dutj or obligation to keep the bridge safe for such use. If, however. 
you tind that the bridge was a part of the defendant's promises at CouncU 
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ÎMJltWhIcli Mr. KeUey was Justifled In ustaa ttnder th« Instniptlona glven yon, 
wheiX| engaged in examining hls stock, and that he was justlfled In endeavoring 
tQ paas around the front end o( the engine, in the position in wliich it was 
plltiCieid, itben the next q,ue&tion wiH be as tQ the oandition of tb.e bridge for 
saijb.iise. As I bave already sald to you, the rule on tliat point is that the 
QOrripany te, required to use ordinary care— such a degree of care as men of 
ordlnary, prudence sbould exeiclse where hnman llfe or limb may be exposed 
to dajïger— in keeplng its premises, where the public are Invlted to corne in 
transacting business with tlie company, in a reasonably safe condition, so that 
in tlie use thereof no unnecessary risk or, danger is cast upon the public." 

There was a verdict and judgment for the plaintIfiCs, and the défendant sued 
out tUs writ of error. 

John F. Duncombe, f or plaintilf in error. 

A. N; Botsford, M. F. Healy, and Thomas D. Healy, for défendants 
in error. 

Before CALDWELL and SAÎÎBOEN, Circuit Judgea. 

CAIJDWELL, Circuit Judge, (after stating the facts.) It is as- 
signed for error that the court refused, at the close of the whole évi- 
dence; to give a peremptory instruction to the jury to flnd a verdict 
for the défendant. ïhe case should not hâve been withdrawn from 
the jury unless the conclusion followed, as matter of law, that no re- 
covery could be had, upon any view whioh could be properly taJien of 
the facta the évidence tended to eetablish. Eailway Co. v. Cox, 145 
U. S. 593, 606, 12 Sup. Ct Bep. 905. We think the évidence tended 
to establish that the bridge was a part of the station grounds, and 
used as such by the railroad company, and by those having business 
with the Company or ité trains at the station, aûd that the company 
knew, or ought to hâve iknown, that shippers of stock, accompanying 
its freight trains, would hâve occasion to go upon the bridge, in goiug 
around the train to look after their stock, while the engine was takiug 
water at the tank. If thesè were the facts, the company was undoubt- 
etîly guiltyof négligence ih not planking the bridge on the north side 
of the main track and pla«ing proper guard rails around it, or taking 
other suitable means to guard against accidents like that whicii in- 
stantly killed Kelley and came near kiUing his helper. The charge 
contained a very clear and àccurate statement of the rules of law ap- 
plicable to the case; and the court properly left it to the jury to say, 
v'hether, applying thèse rules to the facts and circumstances of the 
case, the défendant had been guUty of négligence. It was emphatic- 
ally a caise Ttherô the question of négligence was one for the dé- 
termination bf the jury, under proper instructions from the court. 
That the évidence tended to establish négligence was enough to make 
it the duty of the court to submit that issue to the jury. Where 
négligence rnay be fairly d^uced or inferred from proved or conceded 
facts, the case must be left to the jury. Neither this nor any other 
court can set aside the verdict of a jury simply because the court 
would hâve reached a conclusion difîerent from that of the jury, 
upon the facts. To do so would be to usurp the functions of the jury. 
In a case involving questions of négligence, the suprême court, 
speaking by Mr. Justice Miller, said: 
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"But we thlnk thèse are questions for the jury to détermine. We see no 
reason, so long as the jury System is the law of ihe land, and the jury is made 
the tribunal to décide disputed questions of tact, why it should not décide 
such questions as thèse, as well as others.'' Jones v. Kallroad Ce, 128 U. S. 
443-445, 9 Sup. Ct. Eep. 118, 

And in the case of Eailway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. 
Ct. Rep. 679, the court, speaJdng by Mr. Justice Lamar, says: 

"When a given state of facts is such that reasonable men may fairly differ 
upon the question as to whether there was négligence or not, the détermina- 
tion of the matter is for the jury. It is only where the facts are such that ail 
reasonable men must draw the same conclusion from them that the question 
of négligence is ever considered one of law, for the court." 

In the case of Eailroad Co. v. Stout, 17 Wall. 657, 663, 664, we thlnk 
the évidence of négligence was not so strong as it is in this case, and 
the court said: 

"The évidence is not strong, and the négligence Is slight, but we are not able 
to say that there is not e\1deEce sufflcient to justify the verdict. We are 
not called upon to welgh, to measure, to balance the évidence, or to ascertain 
how we should hâve decided, if acting as jurors. • • • Certain facts we 
may suppose to be clearly establlshed, from which one seiMible, impartial man 
would infer that proper care had not been used, and that négligence existed. 
Another man, equally sensible and equally impartial, would infer that proper 
care had been used, and that there was no négligence. It Is this class of cases, 
and those akjn to it, that the law commits to the décision of a jury, ïwelve 
men of the average of the commimity, comprising men of éducation and men 
of Uttle éducation, men of leaming and men whose leamlng consists only in 
what they hâve themselves seen and heard, — the merchant, the mechanlc, the 
f armer, the laborer,— thtse sit togethèr, consult, apply their separate ex- 
périence of the affalrs of life to the facts proven, and draw a unanimous con- 
clusion. This average judgment thus given, it is the great effort of the law to 
obtain. It Is assim)ed that twelve men know more of the common affalrs of 
life tlian does one man; that they can draw wiser and safer conclusions froru 
admitted facts thus occurring than can a single judge. In no class of cases eau 
this practical expérience be more wlsely appUed than In that we are eonsider- 
ing. We flnd accordingly, although not uniform or harmonious, that the au- 
thorities justify us in holding, in the case before lis, that, although the facts 
are undisputed, it is for the jury, and not for the judges, to détermine whether 
proper care was given, or whether they establish négligence." 

And see Eailway Co. v. Jackson, L, E. 3 App. Cas. 193, 47 Law 
J. C. P. 303; Eaûway Co. v. Slattery, L. E. 3 App. Cas. 1155. In 
Pollock on Torts, (page 381,) the learned author says : 

"The tendency of modem rullugs of courts of appeal has been, if not to en- 
large the province of the jury, to arrest the process of curtalling it." 

It would serve no useftil purpose to set out in détail ail the évidence 
in the record, and point out wherein it is suffîcient to support the ver- 
dict of the jury. It is enough to say that we hâve carefully con- 
sidered it, and that, in the light of the authorities we hâve cited, the 
question of négligence was properly left to the considération of the 
jury, whose verdict is not without évidence to support it. 

The judgment of the circuit court is therefore affirmed. 
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CHICAGO, M. & ST. P. ET. CO. V. McABTHUB. 
(Circuit Court of Appeals, Eighth Circuit. December 6, 1892.) 

No. 152. 

1. Railboad Compakibb— AccrpENT at Ceossing — Child on Thaoe— Bvidbncb, 
In an action against a raUroad company to recover for an ln,1ury to a 
ohild upon the track it la compétent to show by a recorded plat, according 
to wlilcli the town had been buUt and the lots sold, that the place whero 
the accident occurred was wlthin the llmits of the towu and of a street 
cro^tng, althongh such plat was not acknowledged In the maimcr required 
by the statutes. 

i. Sahb. 

Some children playlng near a rallroad track wlthin the llmits of a town, 
uponhearlng thé whistle of an approaching train, placed pins upon the 
raU, and then ran into some bushes. The persons In charge pf the train in- 
tended to make a "flylug switch," so as to eut out several cars from the 
mlddle pf the train, and for that purpose the train was eut In three sec- 
tions, the conductor pulling the pin between the first and second sections, 
and then Immedlately going to the n-ar of the flrst car of the second seo- 
tl61i to man the brake. After the flrst section had pâsgcd, the chUdren 
ràn eut from the bushès, and ohe of them, wbUe stooping to plck up the 
pins, was struck by the second section, the conductor belng unaware of 
hls présence. The place of the accident was wlthin the llmits of a street 
whltsh, according to the plat of the town, hère crossed the track, but the 
street hàd not been opetied for yehioles, and was only ased by pedestrlans. 
Bdd, that on thèse ttUsta the court properly refueed to direct a verdict for 
défendant, for the fallure to hâve a lookout on the front of the second 
section tended to show a want of proper care. 

8. Samb— Instructions. 

The charge of thé court belng otherwlse f ull ahd accurate, it was not 
error to state that the fact that the chlldren were playlng in a public street 
would not make them trespassers, and It would not be presumed that the 
Jury Inferred therefrom that the chlldren had a right to play upon the 
track at the place In question. 

In Error to the Circuit Court of the United States for the District 
of Miimesota. 

At Law. Action by Frank McArthiu', by W. W. McArthur, his 
guardian ad Jitem, against the Chicago, Milwaukee & St. Paul EaU- 
waj Company, to recover damages for personal injuries. Verdict 
and judgment for plaintiff. Défendant bringa error. Affirmed. 

H. H. Field and William Gale, for plaintiff in error. 
Frank B. Kellogg, (B. W. Eaton and Davis, Kellogg & Severance, 
on the brief,) for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and SHIRAS, 
District Judge. 

SHIEAS, District Judge. From the record in thâs case it appears 
that on the 30th day of May, 1891, Frank McArthur, who was then 
about six years of âge, was run over by some freight cars which 
formed part of a train operated by the Chicago, Milwaukee & St Paul 
Eailway Company over that branch of its line which passes through 
the village of Mazeppa, in Wabasha county, Minn. To recover for 
the injuries thus caused him this action was brought in the district 
court of Wabasha county, and was theuce removed into the United 
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States circuit court for the district of Minnesota by the défendant 
Company. A trial was had at tlie December term, 1891, of said court, 
and a verdict and judgment were retumed and entered in favor of the 
plaintiff, to reverse which. th.e case bas been brought before tbis court 
upon a writ of error sued out by tbe défendant company. 

From the évidence it appears that in 1856 a plat of the town of 
Mazeppa was executed and recorded by tbe owners of the realty in- 
cluded in such plat, and in 1878 a right of way 50 feet in width 
through said town was conveyed to the Minnesota Midland Eaiiroad 
Company by the owners of the lots, tbe description in the deeds be- 
ing by référence to the lots and blocks as laid out on the town platw 
The défendant company in this action bas succeeded to the rights of 
the Minnesota Midland Eaiiroad Company, and its line of railway is 
operated over the right of way deeded as above stated, which enters 
the town from the soutbeast, and runs northerly, near the bank of the 
Zumbro river, to the dépôt. The business buildings and résidences 
are to the east of the railroad, there being no bouses between it and 
the river. Upon the plat of the town a street named Fine street is 
laid out> running westwardly from First street towards the river, and 
Crossing the right of way of the railway. This street bas not been 
opened and improved so as to be used for the passage of wagons or 
other vehicles, but some use bas been made of it by pedestrians. At 
the time of tbe accident the train consisted of an engine, twelve 
freigbt cars, one baggage car, and a passenger coach. It was the pur- 
pose of the parties in charge of the train to place seven cars upon a 
spur track, which left the main track about two hundred feet north of 
Fine street, and to that end, as tbe train came into the town, it was 
eut into three sections; the flrst being composed of the engine and 
four cars, in charge of the engineer and flreman; the second, of the 
seven freigbt cars intended to be run upon the spur track, upon which 
was the conductor ; and the third, of tbe remaining part of the train, 
under charge of a brakeman. In otber words, it was intended to 
make a flying switch, and by that means to get the second section of 
the train upon the spur track, leaving the flrst and third sections upon 
the main lina The only person upon the second section was the 
conductor, who testifled that he puUed the pin between the flrst and 
second sections, and then went to the rear end of tbe flrst car of tbe 
second section, where tbe brake wbeel and rod were placed. 

It further appears that the plaintiff was playing with two other 
children near the résidence of a Mr. Taft, when they heard tbe 
whîstle announcing the coming of the train ; that it was proposed that 
they put some pins upon the rails, in order that they might be flattened 
out by the cars passing over the same ; that each of the children put 
pins upon the raUs at a point within tbe boundaries of l'ine street as 
deflned upon the town plat, and then ran into some bashes near the 
track, and awaited the coming of the train; that, after the flrst sec- 
tion of the train had passed by, the plaintiff ran down upon the track 
for the purpose of getting bis pins, and while stooping down for that 
purpose he was struck by the second section, and badly injured. 
The plaintiff testifled that when the engine with the cars attached 
thereto went by he supposed that theentire train had passed, and 
v.63F.no.4— 30 
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tEàt hè.did not know of the ajppr&ach of thè other cars. The con- 
dijë^ tèstîfled that he did n<Jt see the plaintiff, nor know that he 
was ùpoïi the track, until after the accident had happened. The 
front brakeman, who had goùe to turn the switch at the spur track, 
testifled that he saw the plaintiff running in upon the track, and that 
he gavé a signal to the engineèr, who blew the whistle, giving the 
call for hrakes, and thereupon the conductor commencéd Setting 
brates tïpon the second section. Upon the close of the évidence the 
défendant moved the court to direct the jury to return a verdict for 
the colnpany on the grounds that there was no évidence of négligence 
on part of the défendant, and that, even if there was, the testimony 
showed that the accident resulted from the sudden and unexpected 
act Of thè plaintiff in running upon the track after the first section of 
the triEkih had passed. This motion was overruled, and the case was 
sent to the jury, which found in fàvor of the plaintifî. 

Thé firôt error assigned is based upon the admission in évidence of 
the jiial Oî tiie town ôf Mazeppa, over the objection that the width 
and extent of some of the streets and lots were not given, and that 
the ackhowledgmeht iras not in accordance with the requirements of 
thô statùtè of Minnesota in force at the time of the adoption of the 
plat Thé trial court raled that the plat did not conform to the stat- 
utory requirements, but that it was admissible, with the other évi- 
dence intrôduced, for the purpose of showing that in fact there was 
a publié highway or crôssing at the point where the accident hap- 
pened; Counsel hâve very f uUy disCussed the requirements of statu- 
tory and common-law dedications of streets, but, in our judgment, 
it is not necessary to enter ui)on a considération of thèse questions in 
determining the point presented by the assigimients of error based 
upon the admission of this plat in évidence. It was certaînly entirely 
proper, and, indeed, necessary, for the plaintiflE to prove that the place 
where the accident happened was within the limits of the town of 
Mazeppa, and to show the proximity of houses and ways used by 
the peuple of the vUlage, in order to enable the jury to détermine the 
amount of caution and watchf ulness that the parties in charge of the 
train WCTe required to exercise when they made the flying switch 
which resulted in the accident in question. If no plat of the town 
had ever been prepared, but lots had been sold and houses built, and 
traveled ways had beèn established by common use, and thus in fact 
a village had been creatéd, it would hâve been open to the plaintiff 
to have proved such facts; and if, in fact, a village did exist, the 
railway company, in the running of its trains through such village, 
would be bound to use aU the care and caution which the actual situa- 
tion required. So, if a plat of the town had been prepared, and, 
without acknowledging or recording the same in accordance with the 
state statute, the otvner of the realty had sold lots abutting on the 
streets as jkarked upon the plat, and the village had been built up 
with référence to such plat, and the railway company had taken 
deeds of its right of way with référence to the lots and blocks de- 
scribed on the plat, certainly such plat would be admissible, with 
other évidence, as tending to prove not only that a village did in fact 
exista but as tending to show the location and extent of the highways 
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or streets included within the town limits, It is well settled that if 
the owner of land makes a plat thereof, or a survey defining lots, 
streets, and aUeys, and sells lots with référence to such plat or sur- 
vey, lie will be held thereby to hâve dedicated the land to the pur- 
poses named. U. S. v, City of Chicago, 7 How. 185-195; Dill. Mun. 
Corp. § 640; Hurley v. Boom Co., 34 Minn. 147, 24 N. W. Eep. 917. 
Under any view that can be taken of the issues in this case, it was 
proper for the plaintiff to prove the fact that the town of Mazeppa 
was laid out iûto streets, blocks, and lots by the owner of the realty; 
and what better évidence existed of such fact than proof of the exé- 
cution of a plat of the town, accompanied by évidence showing that 
lots had been sold with référence to such plat, thereby proving that, 
although the plat might not, in ail particulars, conform to the require- 
ments of the state statutei, nevertheless it was, in fact, the plat which 
the original owners of the realty, and the purchasers from them, in- 
cluding the raUway company, recognized as being the plat which con- 
troUed the laying out and building up of the town? 

It is next assigned as error that the trial court refused to instruct 
the jury to retum a verdict for the défendant upon a motion made to 
that effect at the close of the évidence. In support of the motion it 
was urged by counsel for the railway company that there was no évi- 
dence showing négligence on part of the défendant, and that, even 
if there was fault on part of the company, it was not the proximate 
cause of the accident, which must be attributed to the unexpected act 
of the plaintiff in running upon the track. The undisputed évidence 
in the case shows that, after entering the limits of the village, the 
train was eut into three sections, for the purpose of making a flying 
switch; and the second section, consisting of seven cars, going along 
a down grade, was left in charge of one person, who, according to his 
own testimony, stood, not at the front end of the section, where his 
view would hâve been unobstructed, but at the rear end of the first 
car, and in such a position that he did not see the plaintiff when he 
came upon the track, although the front brakeman at the switch, 
the express messenger, and the rear brakeman on the third section 
saw him. It is évident that the conductor was in such a position 
that he could not see the track in front of the section on which he 
was pla«ed, or that he did not watch for persons coming on the track; 
and either state of facts would be évidence of négligence. When the 
train was severed into three sections, and thèse were sent along 
the track separately, it was certainly the duty of the company to hâve 
each section under reasonable control, and to keep a proper looikout, 
to prevent accidents in connection with each section. If the évidence 
had shown that, after cutting the train into sections, the first one, 
with the engine attached, had been started down the grade towards 
the dépôt, and the engineer and flreman had gone to the rear end of 
the engine, and had thus permitted the section to move along through 
the village without any proper lookout being kept, certainly it could 
not be daimed that the company had exercised the care demanded of 
it under such circumstances. In fact, this was what was done with 
the second section, for, as already stated, the only person upon this 
section was the conductor, and he was not at the front end thereof, 
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whêfe he couM exercise a prôper lookout^ and give warning of the 
coniiiig of the cars to persolis -who mîght be approaching the track. 
It is ëntirely probable that, if the conductor had been ât the front end 
Of the second section, where he coidd hare seen the plaintifE as he 
came towards the track, by calling ont he might hâve warned the 
plaintiff in titne to hâve prevented the accident. The fact that the 
brake Was at the rear end of the car, and for that reason the con- 
ductor was at that end of the car, does not excuse the company from 
the charge of négligence in this particular; for, if the conductor could 
not properly attend the brakes, and at the same titne exercise a proper 
lookqutj then the company should hâve had another employé on this 
sectioù. It is self-evident that one person could not attend to the 
brakes upon seven cars, and at the same titne be in â position where 
he could watch the track, and give proper warning of the coming of 
the cars. There was certainly, therefore, évidence tending to show 
a faUure to exercise proper care in the manner in which the train was 
handled in passing through that part of the town of Mazeppa where 
the accident hàppened, and which demanded that this issue of négli- 
gence be SUbmittèd to the jury. The dangers that attend the cutting 
of a train into several sections, and moving the same along the track 
in the mode adopted in th« présent casé, are well known, and so 
many accidents hâve been caused thereby that the courts hâve been 
compelled to condemn the practice unless great caution is exercised 
to prevent injury to persons who may be about to cross the track. 
Brown V. Eailroad 00^; 32 N. Y. 597; Butler v. Eailway Co., 28 Wis. 
488; Eailroad Co. v. Schmidt, 126 Ind. 290, 25 N. E. Kep. 149, and 26 
N. E. Kep. 45; Eaih-oad Co. v. Converse, 139 U. S. 469-471, 11 Sup. 
et. Eep. 569. 

There being évidence tending to show négligence on "part of the 
company, it was the duty of the trial court to overrule, as it did, the 
motion directùlg the return of a verdict for the défendant, and to sub- 
mit the issue of négligence to the jury; and the several assignments 
of error based upon the action of the court in this particular are 
whoUy without merit. 

In the charge to the jury the trial court very fully and clearly 
stated the nile of law applicable to the facts upon the question of 
negligéûtee on part of the défendant, and the only exception taken 
thereto was to that part of the charge wherein the court stated that, 
although the plaintiff might hâve been at play on a street^, that would 
not make him a trespasser; the contention of the counsel for the radl- 
way company being that "k was not a question of what his right was 
to be or play tipon a public street but what was his right to play on 
the raUroad track, at a place of the character shown by the évidence. 
The charge was, therefore, to the efféct — and a jury would so under- 
stand it — ^that thé plaintifE had a right to play upon the railroad 
track, because such track hàppened to cross what was claimed as a 
public street." Taking the charge as a whole, we do not think the 
jury would put thé construction upon it which counsel seek to do in 
their argument. The jury were instructed that children are entitled 
to thè use of streets just the same as grown people, and that when 
upon them they must exercise proper care. The court did not charge. 
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nor would the jury necessarily so infer, that children had the right to 
make a playground of the railway track. It is certainly not illégal 
for children or adults to engage in what may be termed "play;" and 
if, while so engaged, need arises for golng upon a street, they are jus- 
tified in so doing, provided due care is used in guarding against acci- 
dents. Thus, if persons engage in playing bail at a place wh.ei"e such 
sport is permitted, and tlie bail happens to be thrown across or into 
a public street, certainly any one of the players, whether a child or 
adult, may go upon tbe street for the purpose of getting the bail, 
without being deemed a trespasser. The évidence in this case shows 
that the larger part of the persons who crossed the railway in the 
vicinity of the place where this accident happened did so for pur- 
poses of amusement; that is, for gathering wild flowers, or for flshing 
or swimming in the Zumbro river. The right to pass along or across 
streets or other highways is oertainly not limited to those uses which 
pertain to business, as distinguished from pleasure or amusement, and 
therefoire the mère fact that a person is engaged in what is called 
"play" at the time he goes upon a street does not necessarily make 
him a trespasser thereon. In this case the défendant company is 
seeking to avoid the charge of négligence in the manner in which the 
train was handled by claiming, in effect, that the plaintiff was a tres- 
passer, to whom it was under no obligation, because, while engaged 
in play with his companions, the plaintiff ran upon the street; and 
the effect of the charge of the court was that there was no law for- 
bidding the plaintiff from so doing, provided he exercised due care 
and watchf ulness ; and we do not find error in this ruling. Upon the 
question of contributory négligence the court fuUy instructed the 
jury, and no exceptions were taken to this part of the charge, and in 
the argument of the cause counsel for the défendant company ad- 
mitted that they were concluded on that question before this court by 
the verdict of the jury. 
The judgment of the circuit court is therefore afflrmed- 
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(Circuit Court, N. D. Alabama, N. D. September 28, 1892.) 

Nos. 1,569 and 1,570. 

AssuMPSiT— When Maintainable. 

A purchaser of land situated in Alabama executed bis two notes or 
obligations for the deferred purchase money. The notes contalned a con- 
dition, which, after reciting the exécution of a mortgage on the land, pro- 
vided that in case of foreclosure the purchaser should be personally liable 
only for the proceeds of the sale, and that such proceeds should be a cau- 
ceUatlon of the notes. The land was thereafter sold, and in the deed of 
conveyance the grantee covenanted to assume the payment of tho notes as 
part of the purchase price. HeUl, that an action in aysumpsit for monoy 
had and received could be maintalned against the grantee on the contract 
for the payment of the mortgage. 

At Law. Action in assumpsit by William A. Orman against the 
North Alabama Development Company, Limited. Motion to dismiss 
An attachment. Denied. 
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Stfttoaent by BEUOE, District Judge: 

' Thfe' tacts of tliis case are that about tlie 4th day of Aprll, 1890, the plalntlff, 
Wllllateit^âi Orman, sold CftP%ia lands, contaiiiing about 1^223 acres, In Frank- 
Un :Cftutïty, Ala-, to Alfred Parrish, for wMcli Parrisb paid Mm one third of 
thé pii(ïe,, $î,245.22, ând ékécùtëd hls two notes or obligations to Orman for 
$7,2'lS.22;i éaéh for the deferréd purchase money, dated May 12, 1890, and 
payable oà the 4th days of Aprll, 1891 and 1892, respectlvely, witb interest 
froni Aprli4i 1890. On June 18, 1890, Alfred ParriSh sold to tbe défendant, 
theNorth Alabama Development Company, Limited, the same land he bought 
frbrn Orman; and in the deed it is stipulated and covenanted by the grantee, 
with Parrisîi, that the North Alabama Development Company, Limited, shall 
assume ttlid pay, as a part of the purchaae money of its purchase from him, 
the two notes or obUgations above named. of Parrlgh to Ormau. The obliga- 
tiofls of , Parrish to Orman contained a condition by whlch, af ter reciting that 
he lia4 executed a mortgagç to Orman on certain lands in FrahkHn county, 
Ala., it Is provided that, If sald mortgage had to be foreclosed, Parrish should 
be personâny llable only for thé proceeds of such sale, and no more, and that 
thétirooeeds of such sale should be a cancellatlon of the notes. 

The présent sults were begun in the state circuit court of Franklin county, 
by attachment, as against a nonresldent, and were removed by the défend- 
ant to the fédéral courts. The présent hearlng is on a rule to show cause 
why thé attachment should not be dissolved. 

Oreo. G. Almon and W. I. Bullock, for plaintiff. 
îhos. R. Roulhac and Jo. H. Nathan, for défendant 

BRUCE, District Judge, (after stating the faets.) There are two 
points, pnly, whick seem to require remark on tàe disposition of the 
motion in this cause. This action is upon a written contract or as- 
smnptÏQn of payment of a mortgage by a grantee in a deed of real es- 
tate. i îhe complaint has in it also the common counts, one of which 
is for.rnoney had and received by the défendant for the use of the 
plaintiff. ' 

Tt is said to be a rudimentary principle that a party may sue oh a 
promise made, on a sufficient considération, for his use and beneflt, 
though it be made to aoother, and not to himself. There can be no 
question hère as to the considération; for that was î^ part of the pur- 
chase money of land sold and conveyed to the défendant development 
Company, whlch it, by the acceptance of the deed, obligated itself to 
pay, and the bringing of the suit by the plaintiff brought the parties 
into privity, if it may be said there was no privity of contract exisfc- 
ing before that time. Now, can such a suit be maintained, nnder 
the law of Alabama? It is said in Insurance Co. v. Tunstall, 72 AliX. 
142, that assumpsit for money had and receired is essentially an équi- 
table action; and in King v. Martin, 67 Ala. 182, the court says: 

■"JSils action, whlch was an action in assumpsit for money had and received, 
in its spirit and purpose, Is Ukened to a blll in equity, and is an exceediugly 
libéral action, and wlll always lie, where a défendant has in his hands money 
which, ex aequo et bono, he ought to refuhd to plaintiff.'' 

It may be said, and is argued, that this is one of the exceptions to 
the rule pointed out by thé suprême court of the United States in the 
case of Keller v. Ashford, 133 U. 8. 621, 10 Sup. Ct. Rep. 494; but it 
seems to me the rule itself has been relaxed in Alabama, so that this 
suit may be maintain;ed. 

That the défendant company is estopped from denying the validity 
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of the debt sned on, seems cléar. Pratt v. Nixon, 91 Ala. 1&2, 8 South. 
Eep. 751, and authorities tliere cited. And the défendant does not 
take issue on tliis proposition, but contends that nnder the law of Ala- 
bama the plaintiff's right to sue, in a case like this, is in equity, only, 
and not at law. His proposition is that there are or may be equi- 
ties to settle between the plaintiff, Orman, and Parrish, the mortgagor, 
which can only be done in a court of equity ; that the contract sued 
on is to pay Parrish's notes to Orman ; that thèse notes hâve in theui 
Si condition — 

"That, should sald lands hâve to be sold under the mortgage, theu I am 
ouly liable under this note to the amount of the proceeds of such sale, and 
no mure." 

It is insisted that this means that Parrish was not to be held per- 
sonally liable for anything on thèse notes, but the property îUone 
should stand for the unpaid purchase money. There may be a ques- 
tion whether Orman did not hâve the option to pursue his reraedy 
upon the notes, and not seek a foreclosure of the mortgage; but, how- 
ever that may be, it is not correct to say that the défendant assuined 
the payment of Parrish's debt, with aU the conditions attached to it. 
The défendant assumed and obligated itself to pay the mortgage, 
which represented the unpaid purchase money due upon the land; 
and, when it accepted the deed from Parrish, the debt it assumed be- 
came, and is, its debt and its obligation, not simply that of Parrish. 
True, the notes are set out in the complaint, but the suit is not on tlie 
notes, and they merely serve to show the amount of the debt assumed 
by the défendant Company. 

On the question of the attachment, the cause seems to be within 
the provision of the attachment law, and the motion to dismiss the 
attachment is denied. 



THIKD NAT. BANK OF CHATTANOOGA v. GORDON et aL 
(Circuit Court, N. D. Alabama, N. D. June 6, 1892.) 
No. I,é44. 

SUFBKSEDEAS BOND — SUKETIBS — JUDOMEKT BY MOTION. 

Where a jûdgment of a fédéral court in Alabama has been aflli'ined 
by the suprême court, and the condition of the supersedeas bond glven 
under rule 29 of the latter court has been thereby broken, judgment may 
be had thereon by motion agalnst the suretles, as well as the principal. 

At Law. Action by the Third ]!fational Bank of Chattanooga 
against Eugène C. Gordon and others upon certain promissory notes. 
Verdict and judgment were rendered for plaintiff, and the judgment 
was aiSrmed on writ of error by the suprême court. 12 Sup. Ct. 
Kep. 657, 144 U. S. 97. The cause is now heard on motion for judg- 
ment against the sureties on the supersedeas bond. Granted. 

Wm. Eichardson, Geo. T. White, and Francis Martin, for plaintiff. 
E. C. BrickeU, for défendants. 

BETJCE, District Judge. In this cause the plaintiff bank received 
a judgment in this court against the défendant Gordon for the sum 
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of $5,286,67 on the 14th day of April, 1888. An appeal was prayed 
and allowed to the suprême court of the United States, and a super- 
sedeas bond was approved and filed in this court on the 17th day of 
April, 1888. The judgment was afOrmed in the suprême court of the 
United States, (12 Sup. Ot. Kep. 657, 144 U. S. 97,) and a mandate in 
the usual form was received and filed in this court on the 6th day of 
June, 1892. 

The plaintiff bank now cornes, and by motion asks that he hare 
judgment and exécution against the sureties on the supersedeas 
bond for the amount of his judgment, interest, and costs, including 
the costs in the suprême court. The défendant in the judgment has 
had his appeal and hearing in the appellate court, and he has had a 
supersedeas of the judgment in the court below, which he obtained 
by gxving the bond according to raie 29 of the suprême court of the 
United States, wMch provides: 

"Supersedeas bonds in the circuit courts must be taken with good and suffi- 
dent securlty that the plalntiff In error or the appellant shall prosecute his 
wiit or appeal to effect, and answer ail damages and costs if he fail to malie 
liis plea good." 

In this case the appellant has failed to make his plea good, — ^the 
condition of the supersedeas bond has been broken; and, in the words 
of rule 29, "the sureties on the supersedeas bond are to answer ail 
damages and costs,'' which means they are to answer the pladntiff's 
judgments and costs. Does that mean simply that the sureties are to 
be liable in a suit against them? Is their liability on a bond of this 
character to be the subject of another suit? Or is there not a more 
summary remedy on the bond contemplated? It has been held that 
it is not nëcessary, in order to charge the sureties upon an appeal 
bond, that an exécution on the judgment recovered in the appeÛate 
court should be issued against the principal. Babbitt v. Finn, 101 
U. S. 15. And in that case the court says : 

"When they exécute the bond, they assume the obligation that they wiU 
answer ail damages and costs, If the principal fails to prosecute his appeal to 
effoct, and malie his plea gooU; from which it foUows that if the judgment is 
affirmed by the appellate court, either dlrectly or by a mandate sent down to 
the subordlnate court, the sureties, proprlo-vigore, become liable to the same 
«xtent as the pilncipal obliger." 

It is true the case the court was considering was not the case h^xP, 
but certainly the reasoning of the court is to the effect that an ap- 
peal and supersedeas bond is something more than a mère liability 
for the amount of the platntifPs judgment and costs, to be made 
effective ouly upon a suit upon the bond. If it is not required to ex- 
haust the remedy against the principal in the bond before proceeding 
against the sureties, and if the sureties are liable to the same extent 
as the principal obliger, then what more is required than that there 
should be judgment and exécution against the sureties, as there is 
against the principal obligor? The nature and character of a super- 
sedeas bond seem to imply a more summary remedy upon it than a 
suit; to enforce it. The plaintiff's judgment is superseded, and he ia 
for the time deprivéd of his remedy by exécution to obtain the fruits 
of his judgment. The supersedeas bond is given and approved by ths 



THIBD NAT. BANK ». GORDON. 478 

jùdge of the court in wliich the cause was heard and the judgment 
obtained; and the giving and acceptance of sucli bond are, to some 
estent, llke a confession of judgment, if the appellant faila to main- 
tain his contention in the appeuate court. 

The end of the litigation was reached ia the court below when the 
judgment was rendered against the défendant, and presumably the 
plaintiff could by exécution collect his judgment. The défendant, how- 
ever, seeks an appeal and supersedeas, as of right he may; but upon 
what condition? Not simply tliat he will answer to the damages 
and costs if he fail to make his plea good, but his undertaking is to 
be with good and sufiBcient security that he shall prosecute tds writ 
to effect, and answer ail damages and costs if he faU to make his plea 
good. The surettes on the bond must be held to hâve known what 
their obligation was, when they signed it; and does it not clearly 
mean that as the matter in the appellate court shall terminate as to 
the principal obliger In the bond, so in like manner it shall be to the 
sureties oh his bond? Can it be that one resuit is to fall to the 
principal on the bond ; that is, on the afflrmance of the judgment in 
the appellate court, judgment and exécution are to foUow in the 
court below against the principal, but a suit, only, to enforce the lia- 
bility of sureties in the bond? Is it not more reasonable that but 
one resuit shall foUow, and, as that resuit shall fall to the principal 
obliger in the bond, so it falls to the sureties on the bond, and that 
the court, upon motion, as in this case, wUl gire judgment and exé- 
cution, not only as to the principal, but also, and equally, against 
the seciu-ity on the bond? It is said the court has no power or juris- 
diction to render such judgment; that there is no act of congress 
giving the court such power, — which may be conceded; and that 
there is no state législation in iUabama which authorizes such prac- 
tice, — ^which may also be conceded. But whether there is state légis- 
lation or not, touching the subject, the suprême court of the United 
States would not be influenced by it. And the mandate to the 
judges of the court below is — 

"That such exécution and proceedlngs be had In such cauae as accordlng to 
rlght and justice, and the laws of the United States, ought to be had, the sald 
writ of error notwithstanding." 

The case cornes back to the court below with the writ of error or 
appeal eliminated from the cause, — the condition of the supersedeas 
bond broken; and the court is again in possession of the cause, with 
power to give such remedy as the plaintiff may be entitled to. Sib- 
bald V. U. S., 12 Pet. 491, 

The practice in admiralty seems to be settled as to stipulation in 
appeal bond, and, as has been suggested, it is difficult to see why the 
rule should not be the same in ail cases. Under the practice act of 
1872, the courts of the United States, sitting '^ the varions states, 
are to conform to the practice, proceedings, and modes of proceed- 
ing of the state in which the court is held, but only as near as may 
be; and state statutes do not give or take away the jurisdiction of 
the fédéral courts. StUl, it may be noted that Alabama, like other 
States of the Union, has by statute given sununary remédies upon ap- 
peal and supersedeas bonds, and in doLng so has only done that which 
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Otight to be done, in providing speedy remédies to parties wb.o corne 
toto'cotrts in pursuit of tkeir légal rights, and who sucçeed in. mak- 
îng thieir cause good. Any otha? pKictice would seem like a step 
backward; and, while the authorities cited may not, and do not, go 
tb 'tue précise question involted h^e, they are persuasive, and show 
thè tJpirit and tendency, not only of législative, but also of judicial, 
dëcisioh on this subject. BeaU v. New Mexico, 16 WalL 539; Smith 
t. Gaines, 93 U. S. 341. 



DKAKB V. FODOT> TKBASURE MIN. 00. 
^ (Circuit Court, D. Nevada. November 7, 1892.) 

li AcTioB'ON Promissobt ;Notk-^-Comflaint^Amekdmbnt. 

. A^ei}d,ments wliicli, cliaiige the date, or atnount, or time o( payment of a 
n6,te, pt.àdd or strlté out naines ol parties, are admissible for the pur- 
ptisé'ôf (sorrecting an erroneou» sta.temènt or imperfect description of the 
note iâfesorlbed in the original complalnt, if the identity of the note is pre- 
stere^t flô as to shoyv that the amended complaint is for the saine cause 
o^jEicflon. 

2. Samb— Statute of Limitation— Placb op Patmbnt. 

À note executed in bne state, but made payable in another, is, in so far 
as the remedy of collection is boncemed, to be controlled and govemed 
by the laws of the state where the note is made payable. 

Ati^yf. Motion to strike out amended complaint. Denied. De- 
murrer to amended complaint. Overmled- 

E. Si Farrington, for plaintiff. 
Baker, Wines & Dorsey, for défendant 

BL^WLEY, District Judge. The plaintiflP commenced this action 
in the state district court against the Found Treasure Mining Com- 
pany on the 22d day of July, 1891, to recover the sum of |2,500, al- 
leged to be due and owing trom. said défendant to plaintiff upon a 
promissory note for that amount, executed by défendant on or about 
July 22, 1887, payable on demand. The suit was subsequently re 
moved to this court, upon the gTound of the diverse citizenship of the 
parties, the défendant being a foreign corporation. By stipulation 
of coUnsel, an amended complaint was ffled, adding the names of John 
Doe and Eichard Koe as parties défendant, and alleging, in substance, 
that on or about the 28th day of July, 1887, at San IVancisco, Cal., 
the Found Treasure Mining Company made and delivered to Frank 
N. Drake, platntM, E. M. Clarke, W. H. Ennor, H. M. Yerington, and 
D. L. Bliss, its promissory note, whereby it promised to pay said par- 
ties, in 90 days from JUly 20, 1887, at Carson City, Nev., the sum of 
$10,000, with 6 per cent, interest; that $2,500 of this amount was 
loaned to the corporation by plaintiff, and the balance of the amount 
was loaned by the other named persons; tbat on January 2, 1888, 
Clarke, Ennor, Yerington, and Bliss indorsed said note, and delivered 
their respective interests therein to the défendants Doe and Boe; 
that no part of the note has been paid; that the identity of défend 
ants Doe and Boe has not been discovered, nor their consent obtained 
to join them as plaintiJïs, and they are therefore made parties défend- 



DSAKB C. FOUx\D TEEASUEE MIN. CO. 475 

ant, but no personal claim is made against them. Plaintiff prays 
judgment for the sum of |10,000, witli interest and costs. The de- 
fendant the, Found Treasure Mining Company ttioves this court to 
strike out the amended complaint upon the groiind that "it sets out 
ahother and différent cause of action f rom that made by said original 
complaint," and also interposes a demurrer on the ground that "ail 
recovery thereon is barred by the statute of limitations." If the case 
rested upon the pleadings alone, the motion to strilie out the amended 
complaint should be granted. No amendment should be allowed 
which, in effect, amounts to the institution of a new suit upon an 
entirely différent contract, either as to parties or to the subject- 
matter of the action. The gênerai rule is well settled that a plaintiff 
is not at liberty to abandon the cause of action as made in his original 
complaint by inserting a new and différent case by way of amend- 
ment, and it does not affirmatively appear from the aUegations of 
the amended complaint in this case that plaintiff seeks a recovery 
upon the promissory note declared upon in the orignal complaint. 
But the plaintiff was, by leave of the court, permitted to file an afB- 
davit showing the true state of the facts. By this affldavit it does 
afiSrmatively appear that the cause of action set forth in the amended 
complaint is intended to be, and is, identical with the cause of action 
set out, or attempted to be set out, in the original complaint. The 
affldavit shows that the plaintiff, at the time of the commencement 
of this action, not having the note in his possession, believed that 
the rights of the payées of the note were several; that the promise 
of défendant was to pay plaintiff $2,500, Clarke |2,500, etc.; that, so 
believiug, he commenced the action to recover the amount due to him- 
self ; that, after the case was at issue, and the déposition of certain 
witnesses taken, he discovered that the facts concerning the cause 
of action had not beeu correctly stated, and that the note had not 
been correctly described in his complaint; that the amended com- 
plaint was ,filed so as to conform to the facts; that plaintijï has but 
one cause of action against the défendant the Found Treasure Mining 
Company, and that is for the recovery of |2,500, loaned to it as stated 
in the amended complaint. From this statement it clearly and satis- 
factorily appears that there was no intention on the part of plaintiff 
to change the cause of action set out in the original complaint. 
Amendments which change the date of a note or contract for the pay- 
ment of money, or the sum or amount to be paid, or the time of pay- 
ment, or by adding or striking out the name of any party, are ad- 
missible whenever the identity of the note or contract upon which 
the action was founded is preserved. In such cases the altération is 
made not to enable the plaintiff to recover upon another or différent 
note or contract than the one set forth in his original complaint, but 
for the purpose of correcting an erroneous or imperfect statement 
of the note or contract upon which the action was based. Under the 
amended complaint as explained by the afadavit it would require the 
same évidence to maintain the suit. The amendment does not make 
any new issue of fact. The real cause of action is identical and the 
same. It thus appears that the ends of justice wUl be subserved, and 
that no hardship or injustice wUl resuit to défendant. Upon prin- 
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ciple as well as authority the amended complaint should be allowed 
to stand. Hill v. Smith, 34 Vt 541; Stevenson v. Mudgett, 10 N. H. 
338, 34 Amer. Dec. 156, 159; Insurance Co. v. Billings, (Vt) 17 Atl. 
Eep. 715; Hardin v, Boyd, 113 U. S. 764, 5 Sup. Ct. Eep. 771; Gen. St 
Nev. § 3090; Quillen v. Arnold, 12 Nev. 250; McCausland v. Ealston, 
Id. 195. 

Défendantes contention that the cause of action set forth in the 
amended complaint is barred by the statute of limitations of the state 
of California, where the note was executed, being based upon the 
theory that the amendment introduced a new cause of action, cannot 
be sustained. Moreover, section 3662 of the General Statutes of Ne- 
vada, cited by défendant, which provides that "when the cause of ac- 
tion has arisen in any other state or territory of the United States, 
* • * and by the laws thereof an action there cannot be main- 
tained agalnst a person by reaspn of the lapse of time, no action 
thereon shall be maiiitained against him in this state," has no ap- 
plication to this case. The note, although executed in California, was 
made payable in the state of Nevada. The cause of action arose in 
this state upon the default of défendant to pay the note, and the rem- 
edy for the collection of the amount due thereon is to be controlled 
by the laws of this state, where the contract was to be perfonned. 
WUcox V. WUliams, 5 Nev. 163; Sutro Tunnel Co. v. Segregated 
Belcher Min. Co., 19 Nev. 121, 7 Pac. Kep. 271. This principle is so 
well established that further comment is unnecessary. The motion 
to strike out the amended complaint is denied, and the demurrer is 
overruled. 



In re INTERSTATE COMMERCE COMMISSION. 

(Circuit Court, N. D. Illinois. Dpoember 7, 1892.) 

CoifSTiTnTiONAL La-w— Intébstatb Commerce Commission— JuBiaDrcTiow. 

So much of the tweltth section of the interstate commerce act as assume» 
to authorize the circuit courts to make orders enforcing subpœnas issued by 
the interstate commerce commission is unconstitutional, since the constitu- 
tional grant of juriadiction to the fedet'al courts in "cases in law and equity" 
doea not authorize those courts to use their powers merely inaid of an inves- 
tigation before an administrative body. 

Application by the Interstate Commerce Commission for an order 
to coiQpel W. G. Brimson, J. S. Keefe, W. R. Stanley, and others to 
produce certain books and papers before the commission, and to an- 
swer certain questions. Application dismissed. 

Thomas E. Milchrist, U. S. Dist Atty., John P. Hand, Asst. Dist. 
Atty., and Walter D. Dabney, spécial counsel, for Interstate Com- 
merce Commission. 

Lyman Trumbull, John P. Wilson, Williams, Holt & Wheeler, and 
Prussing, Hutchins & Goodrich, for Calumet & Blue Island Eailwaj 
Company and the witnesses. 

GEESHAM, Circuit Judge. June 18, 1892, the Interstate Com- 
merce Commission ^ade an order at Washington, requiring the 
Calumet & Blue îsland EaUway Company, the Joliet & Blue Island 
Eailway Company, the Chicago & Southeastern EaUway Company, 
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the CHcago & Kenosha Kaiiway Company, and the Milwaukee, Bay 
View & CMcago Eailway Company, and certain other raUway com- 
panies, to appear at Chicago on July 13th, to answer an informai 
complaint, made by unknown persons, charging that the Illinois 
Steel Company had caused tlie fonr first-named companies to be or- 
ganized for the pm-pose of operating their switches and side tracks 
at or near Chicago, and engaging in traffic by continuons shipment 
from places without the state of lUinois to places within that state, 
in connection with other named, carriers, and had caused the last- 
named company to be organized for th.e purpose of engaging in liJie 
business in Wisconsin; that the steel company owned the flve com- 
panies, and for six months had operated them, in connection with 
other named railroad companies, as a conrenient device for evading 
the provisions of the Interstate commerce act, and obtaining unjust 
préférences and illégal rates on Interstate business. The flve com- 
panies were particularly required to answer the foUowing questions 
under oath: 

"(1) Does any traffic contract, agreement, or ■ arrangement, in writing or 
otherwise, exist between thç companies above alleged to be under tlie control 
and operated by said Illinois Steel Company and any of the other companies 
with référence to Interstate trafic? If so, state contract, agreement, or arrange- 
ment. 

" (2) Are any tarifts of rates and charges for the transportation of interstate 
property in efifect between said companies above alleged to be under the control 
of and operated by said Illinois Steel Company and said other railroad com- 
panies? If 80, what are they, and what are the divisions thereof between the 
several carriers? 

" (3) Hâve the companies alleged to be under the control of and operated by 
the Illinois Steel Company received interstate trafic from ariy of the other car- 
riers above mentioned during the six months last past, or hâve they delivered 
any of said traifio toisuch other carriers during that time for any person, flrm, or 
company other than the Illinois Steel Company? and, if so, to what extent?" 

The commission met at the time and place appointed, and the 
companies alleged to be owned and controlled by the steel com- 
pany, except the Calumet & Blue Island, appeared, and in writing, 
under oath, answered the three questions in the négative, and denied 
that during the six months previous to the entry of the order for 
the investigation they had engaged in interstate commerce. The 
other company, the Caliunet & Blue Island, flled a verifled answer, 
averring that it had not engaged in interstate traffic for six months 
before tlie filing of the alleged complaint; that no traffic agreement 
or arrangement existed between it and any of the alleged Connecting 
companies; that no schedule of charges for the transportation of 
property from one state to another state was in effect between it 
and other Connecting roads other than this: that on June 13, 1892, 
it united with the Pennsylvania Eailroad Company in a tarifif of 
$2.75 per net ton on car lots of coal from points on the Southwestern 
Pennsylvania Railroad and the Yougliiogheny Northern Eailroad to 
Joliet, by way of Chicago, of which it received 40 cents per net ton, 
that amount having long been the proportion of the through rate 
aUowed to other carriers for the same haul between Chicago and 
Joliet; that on July 6, 1892, it entered into a similar contract with 
the Lake Shore & Michigan Southern Eailway Company and the 
Pittsburgh & Lake Erie Eailway Company. The answer denied that 
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ffié'company's road Was op^âted as a device to évade the proviaîons 
of thB act; denied that its oj^eratiôn résulted in ^tîlig tké steel 
Company aiegal rates, or in àff or^ding it any kind of advantagé or pref- 
ei^enbe; and denied that it hàd nèglècted to file with the commission 
copies of any agreements or tariïïs as required by the a,ct. 

Certain olHcers of the fiye râitroad companiea aùd an ofllcer of tlie 
stfèèl Company appeared bëfore tke commission as witnesses in obé- 
dience to its subfioenâ, and, hàving faUed toelicitanyfactsfromthem 
■W-Mcli materially tended to support the charge of unlawful discrim- 
ination in faTor of tjie lattei* cOiapany, the commission demanded the 
stock books of thè Steel compàiny and the stock books of the five rail- 
rbad companie? for inspectioû, and in that connection inquired of the 
witnesses whether they knew who owned the flre cômpanies, and 
especially ^hether the steel company owned them, or a majority of 
theii* stock. On tlie advice of counsel, the witnesses refused to pro- 
diicé thè books or ans^et the questions, and the commission applied 
to this court for an order to compel them to do both. 

The application is baSed upon th.e twelfth section of the commerce 
act, wMch déclares t%t the commission shall hâve authority to in- 
quire into the management and business of àll carriers engaged in 
commerce between the states; that it shall keep itself informed as 
to tb.è manner and jnettod' in which such business is conducted, and 
hatç thè right tjo obtalii; from such carriers full and complète infor- 
mation necessary to enable it to perform its duties and accomplish 
the objects for which it was created; that it shall exécute and en- 
force iaie provisions of the act; that upon its request it shall be the 
duty of any district attomey of the United States to institute in the 
proper court, and prosecute under the direction of the attomey gên- 
erai, ail necessary proceedings for the enforcement of the act and for 
the punishment of ail ^violations thereof; that it shall hâve power 
to require by subpoenà the attendance and testimony of witnesses 
and the production of aU books, papers, tariffs, contracts, agree- 
ments, and documents rdàting to any matter under investigation 
from any place in the United States at any designated place of hear- 
ing. The act further provides that, "in case of disobedience to a sub- 
poenà, the commission, or any party to a proceeding bef ore the 
commission, may invoke the aid of any court of the United States 
in requiring the attendance and testimony of witnesses and the pro- 
duction of books, papers, and documents, under the provisions of this 
section. And any of the circuit courts of the United States within 
the jurisdiction of which such inquiry is carried on may, in case of 
contumacy or refusai to bbey a subpoenà issued to any common 
carrier subject to the provisions of this act, Ot other person, issue 
an order requiring sueh carrier or other person to appear before said 
commission, (and produce books and papers, if so ordered,) and give 
évidence touching the màtter in question; and any failure to obey 
such order of the court may be punished by sueh court as a con- 
tempt thereof." 

The Interstate Commerce Commission is an administrative, and 
not a judicial, body, and the important question presented for déter- 
mination is, can the process of this court be exercised in aid of an 
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rûTestigation before suck a tribunal? The jurisdiction of the courts 
of the United States is limited, and it is not compétent for congress 
to confer upon them authority which is not strictiy judicial, and 
clearly witHn the grant found in the third article of the constitu- 
tion. The first section of that article déclares that the judicial power 
of the United States shaU be vested in one suprême court and such 
inferior courts as congress may from time to tiine establish; and the 
second section déclarés that the Judicial power shall extend to ail 
cases in law and equity arising under the constitution, the laws of 
the United States, and treaties made, or which shall be made, under 
their authority, to ail cases affecting ambassadors, other public min- 
isters and consuls, to ail cases of admiralty and maritime Jurisdiction, 
to controversies to which the United States shall be a party, etc. 
This grant of power was discussed in Osborn v. Bank, 9 Wheat. 738, 
and in deliyering the opinion bf the court Chief Justice Marshall said: 

"Thîs clause enablea the judicial départment to receive jurisdiction to the 
full éxtent of the constitution, laws, and treaties of the United States, when any 
question respecting them shall assume such a f orm that the judicial power is 
capable ot jicting upon it. That power is capable of acting ouly whèn the sub- 
ject is Bubiriittea to it by a party who asserts his rights in the form preacribed by 
law. - It then becomes a case. " 

In Smith v. Adams, 130 U. S. 167^ 9 Sup. Ct Eep. 566, this section 
was again considered, and in interpreting it the court said: 

" By those terms are intended the daims or contentions of litigants bronght 
before the courts for adjudication by regular proceedings established for the 
protection or enforcement of rights, or the prévention, redress, or punishment 
of wrongs. Whenever the claim or contention of a party takes such a form 
that the judicial power is capable of acting upon it, then it bas become a case or 
controversy. " 

" The functions of the judges of the courts of the United States, " said Judge 
Story, " are strictiy and exclusively judicial. They cannot, therefore. be called 
upon to advise the président in any interprétation of law, or act as commission- 
ers in case of pensions or other lilte proceedings. " 2 Story, Const. g 1777. 

The application of an administrative body (and we are now con- 
sidering such an application) to a judicial tribunal for the exercise 
of its functions in aid of the exécution of nonjudicial duties does not 
make a "case" or "controversy" upon which the judicial power can 
be brought to bear. It is not a contention between litigants, 
"brought before a court by regular proceedings for the protection or 
enforcement of rights, or the prévention, redress, or punishment of 
wrongs." The conmiission was engagea in iavestigating charges 
of unlawful discrimination against certain raUroad companies, and 
this court is simply asked to aid that body in obtaining évidence 
which, it is claimed, wiU tend to support the charge. The subject 
of the inquiry is not brought hère for adjudication, and this court 
can exercise no discrétion beyond deciding whether the évidence de- 
manded is pertinent to the charge, and within the gênerai scope of 
the twelfth section of the act. Congress cannot make the judicial 
départment the mère adjunct or instrument of either of the other 
departments of govemment. Havburn's Case, 2 DaU. 409 ; Ferreira's 
Case, 13 How. 45; McLean's Case, 37 Ped. Eep. 648. 

By an act of congress passed in 1887 the président was authorized 
to appoint three commissioners to examine the books, papers, and 
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mètîÉôd^f bnstness of ail raflroad dômpanies which had receired ald 
ffûtailie JJniléd States, for thé purpose of ascertaining whetlier they 
had ébséÎTëd the obligations imposed upon them by law. The act 
gave tlie çomiûissioiiers power to require the attendance and testi- 
moiiy bf witn^ses and tbé production of books, papers, and docu- 
mente relàting to any matter under investigation. It also provided 
'Hihât ftny of ttte circnit or district courts of the United States within 
the jupisdictioii of wMcb snch inquiry is carried on may, in case of 
contùniacy or refusai to obey a subpoena issued to any person, issue 
an order requirlng any such person to appear before said commis- 
sioners, or either of them, as the case may be, àndto produce books 
and papers, if so ordered, and give évidence touching the matter in 
question; and any failm-e to obey buch order of the court may be 
punished by said court as a contempt thereof ." Three commlssioners 
were accordingly appointed, and they dted before them Leland Stan- 
fwd, président of tbe Central Pacific EaUroad Company, one of the 
corporation -which had received govemment aid, and propounded 
questions tb Mm touching the administration of the affaira of his 
Company, and the alleged dishonest disbursement of some of ita mon- 
eys, which he ref used to answer. He was also required to produce 
the books of his company, which he declined to do. The circuit court 
for the northern district of Califomia was thereupon applied to for 
an order upon Stanford, to show cause why he should not be re- 
quired to comply with the demanda of the commlssioners. Mr. 
Justice Field, Judge Sawyei*, and Judge Sabin constitùted the court 
which heard the motion, and they concurred in holding that it was 
not a case or controversy within the meaning of the constitution, 
and that the act under which the commlssioners were appointed 
was.xmauthorized and void. In a carefully prepared opinion on the 
motion, Sawyer, Circuit Judge, said: 

"The court is made the miniaterial agent of the commission to perform its 
behests whenever a witness refuses to respond to a question or produce papers 
within the range of the authority attempted to be given by the statute. The 
judicial department of thè government is simply made, by this act, an adjunct to 
the législative department in the exercise of its political and législative functiong 
and powers, to exécute its demands, and that, too, in a matter into which con- 
gress, under the décision cited, has no jurjadiction whatever to inquire. I know 
of no power in congress to thus render the judicial department subordinate or 
auziliary to the législative and executive departmentsof the government, or to 
eitber of them. If there is any one proposition immutably established I had 
Bupposed it to be that the judiciary department is absolutely independent of the 
other departments of the government, and that it cannot be called upon to act a 

Êart subordinate to any other department of the government." In re Paciâc 
lailroad Com'rs, 83 Fed. Rep. 267. 

Undoubtedly congress may confer upon a nonjudicial body au- 
thority to obtain information necessary for legitimate govemmental 
purposes, and make refusai to appear and testify before it touching 
matters pertinent to any authorized inquiry an offense punishable by 
the courts, subject, however, to the privilège of witnesses to make 
no disclosures which might tend to criminate them, or subject them 
to penalties or forfeitures. A prosecution or an action for violation 
of such a statute would clearly be an original suit or controversy 
between parties within the meaning of the constitution, and not a 
mère application, Uke the présent one, for the exercise of the judicial 
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power in aid of a nonjudicial body. So much of section 12 as au- 
thorizes or requires the courts to use their process in aid of inquiries 
before the Interstate Commerce Commission is unconstitutional and 
void, and the application is dismissed. 



In re INTERSTATE COMMERCE COMMISSION 

(Circuit Court, N. D. Illinois. December 7, 1893.) 

Application by the Interstate Commerce Commission for an order to compel 
Sumner Hopkins and Henry Wallser to answer certain questions. Application 
diamlsseâ. 

Thomas E. Milchrist, U. S. Dîst. Atty., John P. Hand, Asst. Dlst. Atty, 
and Walter D. Dabney, spécial counsel, for Interstate Commerce Commission. 
Rogers, Locke & Milburn, for the witnesses. 

GRESHAM, Circuit Judge. The commission, of its own motion, instituted an 
inquiry to ascertain whether certain railroad companies engaged in the transpor- 
tation of passengers and property from Chicago to eastern seaboard points had 
violated the provisions of the commerce act. The inquiry seems to hâve been 
chiefly directed against the Wabash Company, and the questions which Sumner 
Hopkins and Henry Walker refused to answer relate to the business and manage- 
ment of that Company. The application for an order to compel those witnesses 
to testify before the commission as demanded is dismissed for the reasons glven 
in disposing of the application for a similar order against W. G. Brimson and 
others. 53 Fed. Rep. 476. 



BOSTON LASTING MACH. CO. v. WOODWABD et aL 

(Circuit Court, D. Massachusetts. January 18, 1893.) 

No. 2,948. 

L Patents fob Inventions— Invention— Combination—Lastinq and Fasten- 
iNG Machine. 

Letters patent No. 248,!:'44, issued October 18, 1881, to Erastus Wood- 
ward, for an Improvement in lasting and fastenlng maeliinos, cover, in the 
second, thlrd, and fourth clalms, the combination of a Jack for holding a 
last, automatic pegging mechanism so constructed as to présent and drlvo 
but one nail, and mechanism which Is brought rnto opération by the 
pressure of the sole of the shoe carrled by the jack, and actuates the peg- 
ging mechanism. Held, that the fuuction of thls combination Is new, and 
the patent Is entitled to a broad construction. 

2. Samb— Inpbingement. 

Thèse clalms are infrlnged by machines made under letters patent No. 
426,160, granted April 22, 1890, to Erastus Woodward, since thèse machines 
contain devices which are équivalent to those of the patent. 

8. Samb— Combination— Invention. 

The first and flfth clalms of the flrst above-named patent, which cover 
a combination of the Jack, the pegging mechanism, and the actuating mech- 
anism, with an unweighted foot treadle, so coiLstructed as to press the 
work against the actuating mechanism when the treadle is depressed, are 
void, as the treadle takes no part in the fuuction of the combination. 

In Eqiiity. Suit by tlie Boston Lasting Machine Company against 
Erastus Woodward and others for infringement of a patent. De- 
cree for coniplainants as to the second, third, and fourth claims of 
the patent and that the first and flfth claims are void. 
V. o3F.no. 4 — 31 
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James E. Majnadier, for complainaut. 
Greorge 0. G. Coale, for défendants. 

CAEPENTER, District Judge. TMs is a biU in equity to en- 
join an alleged infringement of letters patent No. 248,544, granted 
October 18, 1881, to Erastus Woodward, for an improvement in a 
lasting and f^tening machine. The letters patent hâve been as- 
signed to the complaraant. The claims alleged to be infringed are 
asfollows: 

"(1) In an organlzed machine for lasting and tacking the uppers of boots 
and shoea, the oômblnatlon of a jack and last adapted to be operated by a 
foot treadle, to présent the work to the nozzle of an automatlc fastening-driv- 
ing devic6,_ and the antomatic fastenlng-diiving device, -whereby the lajst and 
jack are prespnted by the foot to the nozzle of the fastening-diivhig device, a 
taôk or naU drivën, ahd the jack and last automatically adapted to résume 
their original position upon the release of the treadle, substantially as de- 
soribed. 

"(2) In an orgapizod lasting and tacking machine, the combinatlon of a jack 
for holding a last and presejitlng it to automatic f astening-driving mechanism, 
the sald automatlc f.astening-driving mejhauisin, and an actualing device for 
starting the fastening-drlvlng mechanisii, constructed substantially as set 
forth, and adapted to be moved in the act of presenting the work in proper po- 
sition for receiving the fastening, vifhereby the fastening may be driven at the 
Instant that the work is so locuted, ail substantially as and for the purposes 
described. 

"(3) In an organized machine for lasting and tacking the uppers of boots and 
shoes, the combinatlon of a jack for holcUng and presentiug the last to an au- 
tomatlc fastenlng-drivlng device, the automatic fastening-driving device, and 
the means for settlug said fasteniug-driving device in opération, arranged or 
located to be autoiiiatically moved upon the placing in position of the last, 
whereby a fasteaing is drii^en at the instant the last is so located, ail substan- 
tially as and for the purposes described. 

"(4) In an organlzed machine for lasting and tacking the uppers of boots 
and shoes, the combination of a jacli for holding and presenting the last to an 
automatic fastening-drlvlng device, the automatic fastening-driviug device, and 
the means for starting and stopping its opération, adapted to be operated or 
moved automatically upon the placing In proper position of the last or work 
in relation to the nozzle, whereby, upon the Instant sald work is so located, 
a fastening is driven, and the machine automatically stopped, ail substantially 
as and for the purposes described. 

"(5) In an organlzed machine for lasting the uppers of boots and shoes, the 
combination of a jack for holding and supportlng the last, and for presenting 
it aiid the work thereon to an automatic fastening-driving device, said fasten- 
ing-driviug device, means for stopping it, and an unweighted foot treadle for 
operating the jack, ail arranged so that, as the jack is lifted, the stop-motion 
mechanism is operated, ail substantially as and for the purposes described."' 

The second, third, and fourth claims axe for the combination of the 
jack for holding a last, the automatic pegging mechanism so con- 
structed as to présent and drive but one naU, and the mechanism 
whieh is brought hito opération by the pressure of the sole of the 
shoe, carried by the jack, and actuates the pegging mechanism. Pre- 
vious to this inventioù, ■ there had been automatic pegging de rices, 
which, being actuated mediately or immediately by the pressure of 
the work, commeuced to présent and drive nails, and so continued, 
whereby many nails were wasted. There was also a machine so con- 
structed as to drive only one naU, and set in opération by pressure 
on a thumb pièce by the hand of the operator. Such a machine is 
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shown in letters patent No. 218,354, granted August 5, 1879, to 
Woodward & Brock. But the évidence does not show any meclian- 
ism wlierein a pegging device is so constructed as that, when set in 
opération, it will drive only one nail, and at the same time is so con- 
structed as to be actuated by the pressure of the work. The func- 
tion of the combination is, therefore, new, and the patent is endtled 
to a broad construction accordingly. Under such a construction, the 
respondents do not deny that the machines made by them operate 
by devices which are the mechanical équivalent of the devices claimed 
in the patent. I shall not compare the two devices further than to 
say that the one of the two machines made by the respondents is 
described in letters patent No. 426,160, granted AprU 22, 1890, to the 
respondent Woodward; and that both of them contain, as I view it, 
devices équivalent to those shown ta the patent. 

The flrst and fifth claims are for a combination of the jack, the 
pegging mechanism, and the actuating mechanism, with an un- 
weighted foot treadle, so constructed as to press the work against 
the actuating mechanism when the treadle is depressed. I do not 
think that this describes a patentable combination. The treadle 
plays no part in the function of the combination. It moves the 
work towards and against the actuating mechanism, and so occasions 
the opération of the mechanical combination. But it takes no part 
in it. There is, no doubt, a steam or other engine, with suitable 
belt or gearing, which moves the pegging mechanism, and also the 
actuating mechanism; but neither engine nor treadle are any part 
of the mechanism, which, actrng together, and mutually interact- 
ing between its parts, performs the new function, and is thus itself 
the new machine invented by the patentée. The decree therefore 
will be that the respondents infringe the second, third, and fourth 
claims, and that the ôrst and âf th claims are invaUd. 



BLAIE CAMIÎRA CO. v. BAKKEB et al. 
(Circxiit Court, D. Hasdachusetts. January 17, 1893.) 

No. 2,774. 

Patekts pob Inventions— Infhingement—Photogeaph Camerab. 

Letters patent No. 2i)4,959, issued March 11, 1884, to Tliomas Henry 
Blalr, covering a combination with the frame and partition of a caméra, of 
two adjustable bars, closlng the mouths of the plate chambers, respectively, 
when in their inmost positions, must, tf sustainable at ail as containing 
novelty or utillty, be restricted substantîaUy to the structure described, 
and is not infringed by a caméra with bars which are on the ontside of the 
end bar of the plate-holder frame, and are not adapted to close the moutha 
of the plate chamber. 

In Equity. Suit by the Blair Caméra Company against Frank E. 
Barker and others to restrain infringement of a patent. Bill dis- 
missed. 

John L. S. Eoberts, for complainant. 
Edwin H. Brown, for défendants. 
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CAEPENTEE, District Judge. TMs îs a bill in equity to enjoin 
an alleged infringement of letters patent No. 294,959, granted March 
11, 1884, to Tlionias Henry Blair, and assigned to tiie complainant. 
The elaim alleged to be infringed is as f ollows : 

"(1) In combinatlon wlth the frame, A, and partition, the adjustable bars, 
F, F, thèse bars closing the mouths of the plate chamber, respectively, and, 
when'In their Inmost positions, extendtng Into such chamber beyond the Inner 
edge of the frame, substantially as stated." 

The purpose of thèse adjustable bars is to fasten the photographie 
plate within the plate holder. In this respect they do not differ tcova. 
other bolts wMch are a TCry old de^àee for a similar purpose. This 
boit, however, may more properly be described as a "sliding bar;" 
since the name of "boit," as commonly used, would be applied to a 
fastening which slides or mores in the direction of its longest diam- 
eter, whUe the bars of the patent are apparently so fonned as to hâve 
their longest diameter at right angles with the Une of their motion. 
The drawing and spécification, indeed, do not make this certain; 
but they make it probable, and the name of "bar,^' which the pat- 
entée gives to his device, may, perhaps, be said to imply so much. But 
a sliding bar, having, among other functions, that given to the ad- 
justable bars of the patent^ is not a new device. Such a bar appears 
in the drawing annexed to letters patent No. 93,669, granted August 
17, 1869, to Joseph Buchtel. The claim of the patent, therefore, 
must be so Umited as to cover only a sliding bar in a caméra, and con- 
structed with référence to the other parts of the caméra, substantially 
as described in the spécification. It appears by the claim that when 
the adjustable bars are moved inward, so as to fasten the plate, they 
must close the "mouths" of the pla-te chamber. Thèse "mouths" are 
evidently the slots in the frame through which the bars slide. The ex- 
pert, called for the complainant, says that the bars work through the 
end bar of the plate-holder frame; that is, they work between the two 
outer sides of said bar. The words of the claitn which refer to the 
bars as "closing the mouths pf the plate chamber, respectively," also 
seem to me to point to the same conclusion. There are, so far as I 
see, no other apertures to which the plural word "mouths" could be 
applied. 

In the plate holder made by the respondents, the sliding bars — 
again quoting the expert called by complainant — "are outside of 
the end bar of the plate-holder frame, adjacent to which they are flt- 
ted." They are not adapted to close the mouths of the plate chamber, 
since the device of the respondents contains no such mouths. They 
are not, therefore, either in structure or in function, the bars of the 
patent. 

The respondents hâve defended this suit on the ground of insufli- 
ciency of spécification in the patent, and on the ground of want of 
patentable novelty. It is trué that the spécification is not very 
clear, but I think, by the aid of the drawings and a knowledge of 
the art, it is possible to make ont what the patentée intends; and, 
if there be any utUity in the spécifie construction of the sliding bars 
shown on the patent, I think they may be considered the subject of 
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invention. On the question of utility, I hâve no évidence here, and 
therefore I do not pass on that question. Tke bUl must be dismissed, 
on the ground that the respondents do not inf ringe. 



UHLMAN et al. v. ARNHOLDT & SCHAJBFEB BRBWING CO. 
(Circuit Court, E. D. Pennsylvanla. Januaiy 4, 1893.) 

No. S9. 

1. Patents tob Intentions— Anticipation — Beer-Filtbking Proceps. 

Tlie invention desc.ribed In letters patent No. 378,o79, Issued February 21, 
1888, to Hetnricli Stockheim for a iiltering process for béer, was not 
known or used by others in this country prier to the time when Imowl- 
edge thereof was conveyed to the invontor's agents or .attomeys in tbls 
country for the purpose of applying for the patent. 

2. Bamb— Construction op Claims— Pbocess and Funotion of Machine. 

The four claims of the Stockheim patent, being ail directed to the ao- 
compUshment of the filtration of béer in its passage from the store cask to 
the keg into wliich it is drawn for sale, without materlal loss of gaa, and 
without foaniing la the keg, are valid, as covering a true "process," and 
not merely the function of a machine. 
8. Samb— Invention— Anticipation. 

The Stockheim patent was not antlcipated by the Enzinger patent of 
November 12, 1878, or by the description contained in the Enzinger "pam- 
phlet," or by any other patents sh>wn in évidence, and is a valid process 
patent. TJhlmaim v. Brewing Co., 41 Fed. Kep. 132, approved. 

4. Samb— Infbingembnt. 

This patent is infringed by défendant, as the process practlced by it 
in the use of the "Klein fllter" is the same process covered by the patent. 

5. Samb— Evidence of Priob Knowledge and Use. 

On a question as to wldch of two inventions, both made in Germany, 
was first "known or used" in this country, withlu the meaning of Rev. St. 
§ 4886, priority for one of them cannot be estabMshed by showing that a 
certain letter, with inclosures purportlng to describe the Invention, was re- 
ceived and tliorouglily examined by a firm of patent lawyers tu this coim- 
try, when the papers were of such a nature that even the most skUled 
expert could not hâve gleaned from them any practical or sufficieiit knowl- 
edge of either invention to put it into practical opération. 

6. Evidence — Pbesumptions — Receipt ob Letters. 

The time at which a letter from Germany was recelved In this country 
canuot be established by wituesses who base thelr testimcny entirely upon 
presumptions or calcula tions restmg upon tha date of the letter; for the 
date of a letter alone affords no basis whatever for a calculatiou as to the 
time of its receipt, and is not even pi-oof of the time of maiUng, or that It 
was ever mailed. 

In Eqiiity. Bill by Simon Ulilman and Frederick UMman against 
the Arnholdt & Schaefer Brewing Company for infringement of a 
patent Decree for complainants. 

Wetmore & Jenner, for complainants, 
Witter & Kenyon, for défendant. 

DALLAS, Circuit Judge. This is a suit for alleged infringement 
of patent No. 378,379, dated February 21, 1888, granted to Heinrich 
Stockheim for a filtering process for béer. It is now for décision upon 
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bfll, aoiswer, replicatio^, and proofs. The spécification states tlie ob- 
jeciof the alle^ed iuTention, its importance, tlie method commonlj 
ta prior use in tiîis couptiy, the defects of that method, the objections 
to mechanical filtration as theretofore practiced, and the absence of 
those objections from what the patentée désignâtes as his "improved 
method of filtering," as follows: 

"The objeot of this invention is tlie filtration ol béer which contalns me- 
chauioal Impurities, and also carbonic acid gas under pressure. In tlie filtra- 
tion of suoh, liqulds it l8 important tliat the liquld béer, for example, should 
be filtered côhtinuously in its passage from the store cask to the keg into 
which it Is drawn for sale, without material loss of tiie gas contained in the 
béer, and without material foaming in tlie keg into which the filtered béer is 
delivered. The methôds in use pilor to niy invention for clearing béer of the 
yeast which Is produced in it, as a product of fermentation, hâve generally 
involved the use of isinglass, by which the yeasty particles are collected and 
precipitated to the bottora of the tun or cask containlng the béer. Isinglass 
is, however, costiy, and Involves a very large annual expenditure where any 
considérable amoimt of beér Is brewed, and much trouble iu preparing it for 
lise as a 'finlng,' and It is slow in its opération; nor are the results enflrely 
satisfactory, as ail of the yeasty particles are not thereby removed, but som» 
portion remains, and, yeast belng a fungous growth, tiiat which remaln.s 
pi'opagates more yeast, fermentation continues, and in conséquence the béer 
is apt to beoorae cloudy and spoiXed. This resuit is especiaUy noticeable in béer 
which Is bottied and intended to be kept for some lime, either for export or 
domestic use. In mechanical filtration, variations in the supply of béer to the 
filter, aud in the speed wlth which the filtered béer is discharged hito the keg, 
permit the carboùic acid gas gener.ated in the béer to escape in considérable 
quantities whlle the béer is passing through the filter; aud the béer, having 
lost its carbonic acid gas, or a considérable <iuantity of it, comes ont flat and 
insipid, or is discharged into the keg in ^ foamy condition, and soon becomes 
worthless. Besides which the escape of the gas In the filter causes foaming 
therein, the foam coUects upon and clogs the pores of the flltering substance, 
or the gas permeates the filtering substance, thereby afCecting its efflciency 
as a separator of mechanical impurities, or both results ensue, and thus the 
opération of the filter is materiaUy retarded, the variations of supply and 
discharge are increased, and in conséquence the filtering substance falls to 
coUect nmch of the yeast. To modlfy thèse results would require the fréquent 
changing of the filtering substance, and this would involve, not only expense 
for filtering material, but considérable loss of béer, and delays in the flltering 
opération. Continuons filtration, without material variation in the speed 
with which the béer Is discharged from the cask, is also important, because. 
if the speed of the discharge is materially diminlshed the accumulated air 
pressure will burst the cask, unlcss it Is closely watched; and the cask bein^: 
usmiUy iu a eellar, where neither continuons simlight nor gaslight is per- 
mltted, because either would elevate the température of the ceUar, such 
watching is inconvénient. For thèse reasons, among others, mechanical 
filtration has not, I believe, been generally or successfully practiced by béer 
l>rewers before my invention. By niy improved metiiod of flltering, I dispense 
entirely with the use of isinglass or other fimngs, and thus very great economy 
is secured. The béer is thoroughly clarilled, ail, or substantlaUy ail, of the 
yeasty particles being removed. The opération of flltering is rapid and con- 
tinuons, without material variation In speed, and without the necessity of 
changing or cle.insing the filtering substances, the carbonic acid gas is sub- 
stantially preserved iu the beei", and the béer comes ont of the filter, retaimng 
.lU its brilllanoy and livellness. readv to be discharged into the keg at th., 
racklng-off bench without any danger of subséquent cloudiness or other dé- 
térioration due to the filtration, and without having had imparted to it any 
undesirable taste." 

It is propOT, though not important, that it should be noted, in con- 
nection with the f oregotng extract, that in the actual use of the Stock- 
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heim apparatus, and practice of tlie process in suit, isinglass is not 
entirely dispensed with, but is, in many if not in ail instances, used 
as a valuable, if not necessary, adjunct. 

One of the several défenses interposed may be separately and first 
considered. It is that the alleged Stockheim invention was antici- 
pated by the Klein invention and patent, wMch. tlie défendant uses. 
The Klein dates of application and of patent are both earlier than 
those of tlie Stockheim. The only question is as to the respective 
dates of invention. Whichever of the alleged inventions was new 
under the statute, (section 4880,) is first in time, and theref ore is flrst 
in riglit; and of their relative novelty the statutory tests, so far as 
material to this case, are embodied in the inquiry, whioh of them was 
first known or used in this country, or described in any printed 
publication in this or any foreign country? They were, in fact, 
both invented in Germany, but the dates of their respective in- 
vention in this country are to be determined as I hâve indicated ; and 
if it should be found that the Klein filter, as used by the defendantj 
preceded the Stockheim process, it would resuit, irrespective of other 
questions, that such use of the former could not be an infringement 
of the latter. 

For the Klein, as well as for the Stockheim, dates, respectively, 
earlier than February-March, 1887, hâve been claimed; but to recapit- 
ulate the évidence presented in support of those claims, upon either 
side, would greatly extend this opinion, and, as 1 think, without ueces- 
sity. It is enough to say, with respect to them, that, having ex- 
amined that évidence with care, I am f ully satisfied that an anticipa- 
tory date for the Klein has not been thereby established. On the con- 
trary, I hâve arrived at the conclusion that the priority of the Stock- 
heim has been shown, independently of the single question which I 
am about to state, and wliich alone, because of tlie prominence given 
it in argument, I feel called upon to discuss in this connection. For 
the défendant it is contended (complainant? denying) that the Klein 
date has been carried back as far, at least, as February 20, 1887, and 
that March 2, 1887, set up (but disputed) as an alternative (not as the 
earliest) date for the Stockheim, has been. accordingly, clearly antici- 
pated. To détermine whether or not this contention should be sus- 
tained, and also whether the Stockheim March date has been estab- 
lished, the évidence relating to both of thèse asserted dates must be 
considered. 

The claim of the February, 1887, date for the Klein is founded upon 
two letters, with inclosures, Avhicli were maDed from Germany, and 
received in this country by a fum of patent solicitors to wliom they 
had been addressed for the purpose of enabling them to proceed for 
the procurement of a United States patent. The first of thèse let- 
ters, dated January 22, 1887, and its inclosures, were received upon 
February 8, 1887. They were read on the day of their receipt, or 
soon tiiereafter, and certainly before Mardi 2, 1887; and the de- 
scription and drawings, inchiding the inclosures, were "turned over" 
before March 2, 1887, to an employé of the firm, "with instructions 
to him to put the case in proper shape for tiling." The évidence en- 
tirely satisfies me upon thèse points, and has also, though not quite so 
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readily, conrinced me that at about the same time the papers re- 
ferred to were fully understood, and that whatever knowledge they 
were then capable of imparting they did in fact convey to at least one 
person, and possibly to others. It is, however, not possible that any 
person, even the most expert and well informed, could at that time 
haye derlved frpm any or ail of them any practical or sufflciently com- 
plète knowledge of the Stockheim process, or of the Klein filter, as 
used by the défendant. No person, however skilled, could, from thèse 
documents, hâve gleaned the information reqnisite for the practice of 
the method of treatment in suit. They contain no suggestion of any 
process équivalent to, or in conflict with, the Stockheim invention 
or patent, nor was there any use or réduction to practice, of any sort 
Avliatever, under or m pursuance of them. Therefore, without regard 
to any question of date, they cannot avaU the défendant. 

The second letter (dated January 28, 1887) was also received at 
Washington by the same firm of patent solicitors. It was accom- 
panied by an additional drawing and further instructions. Thèse 
docuiaents conveyed information and imparted knowledge not deriv- 
able from the first letter and îts inclosures. They depicted and de- 
scribed a "flltering contrivance" more closely resemblùig, than in the 
first instance, the apparatns used under the Stockheim method, and 
more nearly avaUable for its practice. Whether or not they did 
actnally make that process known is a question which I do not deem 
it requisite to enlarge upon; but I am of opinion that, in fact and in 
law, they did not. My conclusion as to this letter and its inclosures 
might, if necessary, rest solely upon the defendant's failure to prove 
that they were received, read, and understood at a date early enough 
to render them — no matter what they disclosed — anticipatory of the 
Stockheim invention. The défendant claims that they were received 
upon February 15, 1887, or certainlv not later than February 20, 
1887. Looking at the date of the letter, and assuming that it was at 
once mailed, and was canied and delivered with the speed and 
promptitude customary under ordinary conditions, this claim would 
not appear to be unreasonable; but thèse assumptions are not neces- 
sarUy correct, and the law does not authorize their acceptance in lieu 
of évidence. The date the letter bears is, prima facie, the day upon 
which it was written, but it may not hâve been posted upon the 
same day. Its voyage may hâve been a delayed one. Its delivery 
may not hâve been immédiate. It is not impossible that the letter 
was written in advance of the préparation of its inclosures, or that, 
from any other of several causes which might be suggested, its actual 
receipt was considerably postponed. The allégation that i* was re- 
ceived, and, with its inclosures, read and understood, before March 
2, 1887, is a material and essential one. It has been made by the de- 
fendant, and the burden of proving it was upon it. Has it done so 
by évidence which is relevant and suffîcient? The date of the receipt 
of the flrst letter was at the time noted in writing by its récipient, 
and the testtmony, supported by that mémorandum, was quite posi- 
tive and satisfactory. No such contemporaueous entry was made 
as to the receipt of the second letter. The évidence as to that was 
conflned — necessarily, no doubt — to the testimony of the two meinbera 
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of the firm to wMch the letter had been sent. They conferred to- 
gether sliortly before tlieir exarmination, and endeavored to fix the 
time at wMch. it had been receiTed. They linew, so far as they had 
not forgotten, every circumstance wMch might serve to bring to the 
memory of either of them the fact wliich they desired to recall, but 
neither of them was able to say more, when examined, than what he 
"presumed" or "shonld judge" upon the subject; and their testimony 
with respect to it is arguraentatively based upon supposed pre- 
sumptions, which, if allowable at ail, would be for application by the 
court, and not by a witness. They are, howerer, not allowable at ail. 
"There is no presumption of law that a letter directed and maUed to 
one at the place where he usuaUy received his letters was received 
by him." Bank v. McManigle, 69 Pa. St. 156; Kenney t. Altvater, 77 
Pa. St. 38. From its postmark, the fact that a letter was mailed may 
be inferred; but by that, or other admissible évidence, the maUtag, 
when material, must be proved- It will not be presumed from évi- 
dence that it had been written. So as to time of mailing. No pre- 
sumption whatever arises from the date written in the letter; and iii 
this case no évidence, direct or otherwise, of the actual time of post- 
ing, was offered. We liave not, nor had the witnesses, anything upon 
which to legitimately base a calculation of the time at which this let- 
ter was received; but, even if the time of mailing had been con- 
clusively shown, it stUl would not be peraùssible to accept the re- 
suit of a calculation founded thereon, as determining the date of de- 
livery. The date of a postmark upon a letter is not évidence that it 
was forwarded on that day. Bank v. Townsley, 102 Mass. 177. A 
fortiori the date of a letter is not; nor even, it would seem, direct 
proof of actual time of posting; and yet upon the date of this letter 
ail proof of the time of its receipt is clearly dépendent. It is, of 
course, quite possible that the fact is as the witnesses hâve supposed 
it to be, but the suppositions of witnesses are not proof. Nor may 
the court, in the absence of proof, — except that this letter bore a cer- 
tain date, was at some time mailed, and was at some subséquent 
time received, — ^présume that it was received upon any particular 
day, or within any particular period. The claim of a February, 
1887, date for the Klein has not been maintained. 

Has a March, 1887, date for the Stoçkheim been shown? This dé- 
pends upon the correct reading of an application âled March 2, 1887, 
on behalf of Stoçkheim, for a patent (No. 229,423) for an "improve- 
ment in flltering apparatus." Hère we hâve no question of time to 
détermine, but only whether the application referred to fully dis- 
closed, as is claimed, the invention of the later patent in suit. Judge 
Gresham (Dhlmann v. Brewing Co., 41 Fed. Eep. 139) and the commis- 
sioner of patents (Zwietusch v. Stoçkheim, 53 O. G. 758) appear to 
hâve held that it did; and my own examination and considération of 
the document itself hâve led me to the same conclusion. Dr. Henry 
Morton, an expert witness, has in this case distinctly and positively 
testified to the same eflect, and the grounds assigned by him for his 
opinion and testimony are satisfactory to me. Nothrug more need be 
said. The claim of a March 2, 1887, date for the Stoçkheim has been 
supported. 
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TJpon ail the évidence, I am of opinion that tlie défense of anticipa- 
tion by the Klein invention, which the défendant uses, has not been 
established. 

The remaining défenses involve construction of the patent; déter- 
mination of ita validity; the question of infringement. 

1. The claims are as foUows: 

"(1) The process of filteiing béer, consisting in drawing the béer to be filtered 
from tho cask under a pressure exceeding atmospheric pressure, couducting 
the satne to and through a tUterIng appara*^us in wliioh that pressure is main- 
tained rtnrtog the filtering opération, keeping the Illtering apparatus l'ull of 
béer, oolJecting and carrying otï any air enteriug the fllter àlong wlth tlie béer, 
and gas separating from 'tlie bcer during the filtering opération, and dlscharg- 
ing tlie filtered béer û-om the filter under pressure, substautially as hereiube- 
fore set forth. 

"(2) The described process of filtering and keeping béer, whlch conslsts in 
forcing the béer under a pressure exceeding atmospheric pressure from the 
store cask through a filtering apparatus, and thence to the keg, keeping said 
apparatua full of béer during the opération, and collecting and carrying off 
from the béer, during Ita passiige from the store cask to the keg, air that may 
be mlngled with the béer, aud gas that may separate from the béer, substan- 
tlally as and for the pili^poses herelnbefore set forth. 

"(3) The process of filtering beér, consisting tn drawing the béer from the 
cask under a pressure exceeding ordiuary atraosphcric pressiire, forcing the 
béer under said pressure tlirough a filter, maintaining that pressure in the 
filter during the filtering opération, and creating and maintaining a back 
pressure in the filter, so as to keep tlie fllter full of béer, pubstantially as de- 
scribed. 

■•(4) The process of filtering béer, consisting In drawing the béer from the 
cask under a pressure exceeding ordlnary atmospheric pressure, forcing the 
béer under said pressure through a filter, maintaining that pressure in the 
fllter during the filteiing opération, creating and mahitainhig a back pressure 
in- the filter, so as to keep the filter full of béer, and collecting and carrying 
off from the béer any gas separattog from the béer on Its way from the store 
cask to or through the filtering apparatus, substantlaUy as described." 

Thèse claims are each, in terms, for a process, and are ail directed 
to the accomplishment of — 

"The flltration of béer in Its passage from the store cask to the keg Into 
which it Is drawn for sale, without materinl loss of the gas contained in the 
béer, and without material foamlng In the keg into which the filtered béer is 
deUvered." 

Drawing the béer from the store cask under a pressure exceeding 
atmospheric pressure, and conducting the same to and through a fil- 
tering apparatus in M'hich that pressure is maintained, is stated, in 
substantially the same way, in each of tlie claims. This, however, 
would not alone keep tho fllter full of béer, or sufflce to prevent mate- 
rial loss of gas, and to avoid foaming at the keg. Therefore, other 
and further meana were necessary, and are claimed: First claim: 

"Collecting and carrying off any air entering the filter along with the béer, 
and gas separating from the béer during the filtering opération, and dischar- 
ging the filtered béer from the fllter under pressure."- 

Second claim: 

"OoUecting anS carrying off from the béer, during Its passage from the store 
cask to the' keg, air that may be mingled wlth the béer, and gas that may 
separate from tha béer." 
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Third claîm: 

"Oreating and matntatntng a back pressure In the fllter, so as to keep the 
filter fidl of béer." 

The fourth claim comprises ail the steps of the preceding claims, 
except that it does not include any mention of collecting and carrying 
off air; and, as to collecting and canying off gas, it refers only to 
"any gas separating from the béer on its way from the store caslc to 
or through the flltering apparatus." 

From this analysis, it is apparent that no clatm is made for any par- 
ticular mode or f orm of apparatus. No machine is claimed, and the 
patent must be sustained as for a process, or it cannot be sustained 
at aU. It is contended, however, that it cannot be sustained as a 
process patent, because, as is alleged, no process is disclosed, but 
"merely the function of a machine." This contention would be sound, 
if the allégation upon which it resta were well founded. The opéra- 
tion of a machine is not patentable. The machine itself may or may 
not be. If it is, a patent for it is, in effect, a patent for its opération. 
If it is not, no monopoly of its operative faculty can be vested in any 
one. The function of a patented machine belongs to the owner of 
the machine patent; of an unpatented machine, to the public. A 
process is something quite distinct both from a machine and the func- 
tion of a machine. It is a patentable art; and the flrst and original 
inventor of a new and useful process is entitled to protection under 
the patent law, without regard to any machine, or to the function 
of any machine, which he may employ in conducting the process. To 
constitute a patentable process, however, the desired resuit must be 
accomplished by a mode of treatment of the material to be affected, 
and not be due merely to the particular mechanism employed, or be 
the product simply of its opération. To détermine whether a partic- 
ular resuit is properly attributable to a mode of treatment or to the 
instrument employed, is often difflcult, but never impossible. Where 
a machine is requisite to the practice of a process, both are, neces- 
sarily, in opération at the same time, and the machine contributes to 
the attainment of the desired resuit; but wherever it is discemed 
that there is a new method of treatment, and that the machine 
(whether new or old) is an instrument for the réduction of that mode 
to practice, the existence of a patentable process is established, no 
matter how greatly the machine may contribute to its i)erformance. 

Applying thèse views to the construction of the patent in suit, I 
entertatn no doubt that it is for a process, and that a patentable pro- 
cess, not merely the function of a machine, was elaimed by the pat- 
entée. 

2. Was Stockheim the original and flrst inventer of the patentable 
process claimed? The défendants allège that he was not, and con- 
tend that the proof which they hâve made with respect to the prior 
State of the art maintains this allégation. They hâve proved nine 
American patents, ail of earlier date than the Stoclîheim Invention, 
but by or in none of thèse was the Stockheim invention patented or 
described. I hâve examined them ail, and the évidence relating to 
them, and cannot perceive that the process in suit was described in 
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any of them, or that even the Enzînger filter, (patent of November 12, 
1878,) which seems most nearly available for the purpose, could be 
successfuUy used to conduct the Stockheim method ôf treatment. It 
is certam that none of them ever was so used. In some of them 
there may be found some part of the mechanism employed by Stock- 
heim; and, viewed in the Ûght which his invention has cast upon the 
subject, it may be seen that the end which he reached was, perhaps, 
almost attained by others. Still, the fact remains that the very 
valuable resuit which he accomplished never was achieved until his 
process gave it to the trade. The effort which has been made to show 
anticipation by the prier uses of the Enzinger filter, which hâve been 
proved, do not réfute this conclusion. I cannot, upon the évidence, 
flnd that the process in suit was at any time substantially and suc- 
cessfuUy practiced or disclosed by any such use. On the contrary, 
minute and careful investigation of the Enzinger filter has fully con- 
linced me, as already mentioned, that it does not supply means by 
which the Stockheim process could be successfuUy conducted. The 
Enzinger pamphlet (in évidence) gives no support to the defendant's 
contention. Like the patent, and the uses already referred to, it does 
not describe or indicate the Stockheim method of treatment. It does 
not show the Stockheim process, and that it does not do so Is quite 
persuasive that neither did the Enzinger patent or uses do so. It 
is not necessary to pursue the subject further. I agrée with the 
opinion expressed by Judge Grresham in XJhlmann v. Brewing Oo., 
41 Ped. Kep. 132, that neither the Enzinger pamphlet nor Enzinger 
patent "disclosed the Stockheim invention. It does not appear that 
the pamphlet would enable a skUled workman to construct a filter 
which would carry out the Stockheim process." It foUows that Stock- 
heim was an original and first inventer, if he made any invention at 
ail. Whether he did anything involving invention, within the mean- 
ing of the patent law, dépends whoUy upon a question already dis- 
cussed, with référence to the claims of his patents. Eeverting to tht^ 
principles there mentioned, and, without repeating them, applying 
them to the actual invention, I am of opinion that Stockheim in- 
vented a patentable process, and did not claim as an art what was 
merely the function of a machine. That his invention, if otherwise 
maintained, is useful. has not been questioned, and, I think, is not 
open to question. I hâve reached the conclusion that the patent in 
suit is a valid process patent. 

3. Upon the whole case, the arguments, both oral and printed, were 
very able and thorough. They hâve received careful attention; but 
to review them at length would not be reasonably practicable. TMs 
is especiaUy true of the exhaustive présentation of the views of coun- 
sel for the défendant in support of their contention that the com- 
plainants hâve faUed to sustain their allégation of infringement. 
Without lengthy discussion of several détails, it would not be possible 
to deal intelligently with the particulars involved in this question; 
but the resuit at which I hâve arrived, and the principles which hâve 
directed my investigations, may be very briefly stated and indicated: 
The machine used by the défendants is the Klein fUter. The identity 
or équivalence of that machine, as a machine, with the apparatus used 
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by the complainants, is not, however, the proper subject of inquiry. 
The true question is: Does the défendant, as it uses that machine, 
practice tlie patented process? To this question the évidence and ex- 
hibits admit of none but an affirmative answer. The method of treat- 
ment is the same in each instance, and both accomplish the same re- 
sult. Every step and feature of the complainants' process are used 
by the défendant. The complainants' allégation of Infringement by 
the défendant is matntained. Decree for complainants, in the usual 
form. 



PEINCE'S METALLIC P4JNT CO. v. PRINCE MANTTF'G CO. et aL 

(Circuit Court, E. D. Pennsylvania. Deceniber 23, 1892.) 

No. 28. 

Trade-Mabks— Infringement— JuRiSDicTioiî op Fédéral Courts. 

A fédéral court has no jurisdictlon of a suit for the breach of a regis- 
tered commoti-law trade-mark whereiu plaiutilï and the principal défend- 
ants are eitlzens of the same state, and no charge is made of Infringement 
in forelgn commerce or commerce with the Indian tribes. 

In Equity. Suit by Prince's Metallic Paint Company against the 
Prince Manufacturing Company and others for the alleged infringe- 
ment of a common-law trade-mark. Bill dismissed. 

Charles Barclay and John G. Johnson, for complainant 
Eichard C. Dale, for respondents. 

BUTLEE, District Judge. The cause of action set ont is the in- 
fringement of a common-law trade-mark, registered in pursuance of 
the fédéral statute of 1881. The défense consista in a déniai of our 
jurisdiction, and of the plainttfï's title, an allégation that he is con- 
cluded by a décision of the court of appeals of New York (31 N. E. 
Kep. 990.) and by lâches in asserting his alleged rights. The facts 
involved are so well stated in the opinion of the com-t of appeals, 
(which is made a part of the record,) that no more need be said on 
this subject. 

Hâve we iurisdiction? The plaintifE and the principal défendant 
are citizens of Pennsylvania. To give us jurisdiction it must there- 
fore appear that a fédéral cause of action is set ont. The breach of a 
common-law trade-mark is not such a cause. While registration is 
averred there is no charge of infringing the plaintiff's rights under it. 
Such registration protects the use of the mark in foreign commerce 
and with Indian tribes; nothing more. It would seem therefore to 
foUow very plainly that the facts necessary to confer jurisdiction are 
not averred. The bill is drawn precisely as if for trial in the state 
courts; and présents a proper cause of action for thèse tribunals. 
It seems to hâve been supposed that we can redress injuries result- 
ing from trespass on the plaintiff's common-law rights. That we can- 
not is clear, we think, on principle, and has been so decided. Schu- 
macher V. Schwencke, 26 Ped. Eep. 818. Indeed the facts seem to be 
admitted in the plaintlfï's brief at page 4. 
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After the défendants' évidence was in, the piaintiff supplemented 
their prooï with a riew to showing infringement in foreign commerce. 
This évidence called for no answer under the pleadings, and is there- 
fore deemed irrelevant. But the infringement shown is, at best, so 
slight that even if the necessary avennents were made we think the 
bill should not be entertained. It is virtually immaterial. The real 
controversy is about the conuhon-law trade-mark, and its use by the 
défendants in domestiç commerce. This fact is very clear. In the New 
York suit the plaintiff's answer asserts that the principal market for 
the paint is in New York; and the sales of both parties are almost 
exchisively in the United States; the foreign trade is inconsiderable. 
Inasmuch theref ore as the controversy is one for the state courts, and 
they alone can redress the substantial grievance stated, why should 
we retain the bill even if it contained the necessary jurisdictional 
averments, and thus forestaU the judgment of the state courts, by 
passing on the common-law rights asserted, without being able to ac- 
complish any other substantial resuit? We think we should not 

There is probably another reason why we should not. As befora 
stated, the controversy has been before the courts of New York. 
There the Prince Manufàcturrng Company, claiming ownership of the 
trade-mark, sued the présent piaintiff for infringement, and the court 
of appeals held the mark to be of such limited application as to ex- 
clude the claim which the piaintiff now sets up, and consequently 
turned the défendants hère out because they had not conflned it to 
such appUca.ti6n. This is entirely clear. The court put its décision on 
the ground that the mark was applicable only to paint manufactured 
from ore procured at a certain opening on the old Prince lands, 
known as the "Prince Mine;" and tiie piaintiff admits that his paint 
is not manufactured from such ore. The assertion that this ques- 
tion was not in the case is not, we think, well founded. A careful 
examination of the pleadings has satisfied us it was. At least the 
court, whose duty it was to judge, so construed the pleadings. But 
even if it was not, tiie piaintiff after accepting and enjoying the fruits 
of a décision based upon a contrary conclusion should probably be 
estopped denying the fact. The application now made to the fédéral 
courts looks like an effort to experiment with another jurisdiction, 
which, as before suggested, woiûd afford an additional reason for 
declining to retain the bUl, even if the necessary jurisdictional aver- 
ments were found in it. The bUl must therefore be dismissed with 
costs. 



CLARK et al. v. WHBELING STEEL WORKS. 

(Circuit Court of Appeals, Third Clrciut. January 3, 1893.) 

No. 27. 

1. CoNTRACTs— Entibb AND Sbparablb— PuTtmB Delivert in Installmbnts. 
A contract for future deUvery of certain quantities of steel slabs and bil- 
lets la flxed mstallments at stipulated timtîs, paymeiit to be made after 
eaeh dellvery, is entlre, and not separable. Norrlngton v. Wright, Sup. 
et. Rep. 12, 115 U. S. 189, followed. 
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2. Salk— Delivep.y ts Ikstai-lmests— Accbptance of a Pabt— Kbscission. 
PlainHff sold to défendant 5,000 tons siteel billets and slabs; "materlal 
to be sood, moi'chantable steel, suitable for manufacturing purposes," to 
be delivercd in flsed installruents, and shipped on the orders of défendant; 
pvice, $30.75 per ton. Défendant ordered certain shipmeuts to a third 
pai-ty, who coiuplnined that the steel was détective. The useless slabs 
were replaced, îmd the slishtly defectlve ones made good, at the placi- 
tlff's cost, and thèse shipments were subsequently paid for, but the défend- 
ant refused to receive fnrther deliverles. The priée of steel had fallen to 
$2.5.25 per ton. Hcld, that the défendant had no riglit to rescind, and was 
liable for breach of the contract. Norrington v. Wright, 6 Sup. Ot. Rep. 
12, 115 U. S. 189, distinguished. 

S. Same— Unkeasoîjabt.e Dei^ay — Question fob Jury. 

TUe question wlietUor the défendants had delayed for an imreasonable 
time in asserting iiny right which thay may hâve had to resciud tlie con- 
tract was properly submitted to the jury. 

In Error to tlie Circuit Court of tlie United States for the Eastern 
District of Pennsylvania. 

At Law. Action by the Wheeling Steel Worlts against Edward 
W. Clark, Sabin W. Colton, Jr., Edward W. Clark, Jr., Edward E. 
Denniston, J. Milton Colton, and C. Howard Clark, trading as E. W. 
Clark & Co., for breach of contract. Verdict and judgment for plain- 
tiflf. Défendant brings error. Affirmed. 

Eichard C. Dale, (Samuel Dickson, on the brief,) for plaintiffs in 
error. 

John M. Gest and Henry M. Eussell, (John Sparhawk, Jr., on the 
brief,) for défendant in error. 

Before DAXLAS, Circuit Judge, and WALES and BUFPINGTOî^, 
District Judges. 

WALES, District Judge. On June 26, 1800, the parties to this 
action entered into a WTitten contract on the foUowing terms and 
stipulations: The Wheeling Steel Works sold to Clark & Co. 5,000 
tons of soft Bessemer steel billets and slabs; material to be good, 
merchantable steel, suitable for manufacturing pui-poses, to be de 
livered at the rate of 1,000 tons per month from August to December, 
inclusive; price, $30.75 per ton; payment, cash between the 15th 
and 20th of the month next after delivery; steel to be shipped op 
the orders of Clark & Co. On August 29, 1890, the parties agreed 
to an extension of the time of deÛveries of the steel as foUows: 
500 tons to be delivered in September, 1,500 tons in October, 1,500 
tons in November, and 1,500 tons in December. On September 2, 
1890, Clark & Co. sold 500 tons of the steel to the Lukens Iron & 
Steel Company, at $30 per ton; and. on October 2, 1890, they sold to 
the same company 1,500 more tons at $29.50 per ton. The Wheeling 
Steel Company, on the orders of Clark & Co., accompanied by spécifi- 
cations as to size and weight of billets, shipped to the Lukens Iron 
& Steel Company about 1,512 tons of steel, as foUows: 600 tons in 
September, 654 tons in October, and the balance in November. On 
November 12, 1890, by a supplementary contract, the Wheeling Steel 
Company, in considération of the payment to them of the sum of 
$1,500 by Clark & Co., extended the time for the delivery of 3,000 
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tons of the steel orer the first tliree montlis of the year, 1891, witk 
an option to Clark & Co. to hâve a still furtier extension over the 
three succeeding months of April, May, and June by the payment of 
25 cents per ton. The "Wheeling Steel Company could only ship the 
material on the orders of Clark & Co., gi\'ing the directions as to size 
and weight of bDlets; but on December 18, 1890, the former company 
made a formai tender of the balance of the 2,000 tons deliverable 
in 1890, and again, in January, February, and March, 1891, made a 
like tender of the quantity due in each of those months, respectively, 
ail of which offers were declined by Clark & Co^ whereupon this ac- 
tion was beguu to recover damages from CLark & Co. for breach of 
contract. At the trial the défendants, Clark & Co., justifled their 
refusai to accept furthei* deliveries of the steel on the ground that 
that which had already been received was not "good, merchantable 
steel. suitable for mauufacturing purposes." This was the main issue 
of fact before the jury, and was made the turning question of the 
case. It was admitted that the quality of Ihe steel was right, but 
that many of the billets were so defective on account of cracks, 
flaws, or seams on their surface that thèy could not be roUed into 
smooth and perfect sheets. In conséquence of complaints of this 
character which had been made to the plaintiff, the Wheeling Steel 
Works, the latter, early in December, 1890, sent two of its ofQcers 
or agents to Coatsville, to inspect the steel which had been delivered 
to the Lukens Iron & Steel Company, who found two or three slabs 
which were so defective as to be useless for rolling, but that the other 
slabs complained of could be easily made good by having their sur- 
face defects chipped out. It was then understood and agreed that 
the useless slabs shoidd be replaced or retm-ned, and the slightly de- 
fective ones made good, at the cost of the plaintiiï. This agreement 
appears to hâve been carried into effect, for on the final settiement 
between the parties to the contract of June 26, 1890, for the steel 
actually delivered and used, the sum of |45,600 was paid to the 
plaintiff; that being the contract price for the 1,512 tons delivered, 
after deducting the price of the steel returned and the cost of chii)- 
ping. Prier to this settiement, however, the défendant, on January 
2, 1891, notified the plaintiff that on account of the defective steel 
theretofore delivered no further deliveries would be received imdor 
the contract, which they declared to be "canceled." It was also in 
évidence that the price of steel, ia December, 1890, had fallen to 
$25.25 per ton. In the course of its charge to the jury the court said: 

"The questions of fact are for your détermination. The first question for 
considération Is, was the steel delivered by the plaintiff to the Luliens Iron & 
Steel Company unmarketable, unmecchantable, and unsuitable for manufactur- 
ing purposes? In solvlug this question you should take into considération ail 
the évidence in the case, in coimectlon wlth the acts and cor.duct of the parties. 
The alleged defects in the steel were stnictural or mechanical defects In the 
formation of the billets or slabs, which hâve been explained to you by the wit- 
nesses. What was the extent of thèse defects? Did they pervade the mass of 
the slabs to any considérable extent? A few defective slabs occasionally oc- 
curruig hère anid there in the mass of steel would not make the steel as a whole 
unmerchantable if the great mass of slabs and billets were free from defects. 
What the facts were in regard to thèse defects It is for you to say upon a 
considération of the évidence. • • • But there are other material ques- 
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tlons ta the case to wMch I désire to call the attention of the jnry, and thls, 
I thlnk, can best be done by hère answerlng the plaintiff's prayers for In- 
structions. I -wlU proceed, then, to answer speciflcally the plahitiffi's pointa 
or prayers, so far as the points seem to me to be warranted by the évidence, 
and not covered by the gênerai instructions given." 

"The plaintlffi's first point is tlils: Kescisslon must be of the entlre contract, 
or not at aU. If the Jury flnd that the fifteen hundred and twelve tons of 
Steel dellvered by the plalntlff to the défendants were retained and used by 
them after knowledge of the alleged defects, the défendants could not after- 
wârds resclnd the contract. Answer of the Court: I afflrm that point." 

(i) "If the plalntlffs, In their performance of the contract, deUvered to the 
défendants defective steel, the défendants had the right to do either of two 
things, but not both; that Is, they had the right to reject and retum the 
Steel dellvered, and resclnd the entire contract, or else retain the steel de- 
Uvered, and clalm and recelve compensation for the defects. If they chose 
th« latter course, and retained, after discovering Ihe defects, the steel al- 
ready dellvered, they were bound by thelr choice, and could not resclnd the 
contract on account of those defects. Answer of the Court: Thls point is 
affirmed If the jury flnd that after full discovery of the defects In the steel de- 
llvered the défendants elected to retain the steel." 

The jury retumed a verdict in favor of the plaintiflf for $12,990.37, 
and, the court having overruled a motion for an arrest of judgment 
and a motion for a new triai, made in behalf of the défendants, the 
latter took this writ of error, assifrning the same exception to each 
of the foregoing spécial instructions, to wit: "That rétention and use 
of the steel is made conclusive évidence of acceptance as a good de- 
Uvery under the contract; and that facts are substituted, from which 
acceptance maj be found, as conclusive évidence of acceptance." The 
reasoning in 8uj>port of this objection is that the mère rétention and 
use of the steel did not necessarily import an acceptance of it as a 
good delivery under the contract, because the steel had been re- 
ceived and used under qualifying circumstauces; and the instruc- 
tions were therefore erroneous on account of the omission to bring 
thèse circumstauces directly to the notice of the jury, to enable them to 
décide whether there had been such an acceptance by the défendants 
as deprived them of the right of rescission. To show the distinction 
between acceptance and a quaJifled rétention and use, the coimsel 
for plaintiff in error relied on Nonington v. Wright, 115 U. S. 189, 
C Sup. Ct. Rep. 12, which settled the law as to the construction of 
contracts for successive monthly deliveries. Such contracts are de- 
clared to be entire, and not severable, so that the default of the 
seller in the delivery of one month's iustallment, according to the 
terms of the contract, is a breach upon his part of the whole con- 
tract, and he cannot, therefore, maintain an action upon the contract 
which he was the first to break. The facts in that case were brieây 
thèse: The plaintiff had contracted to deliver to the défendants 
5,000 tons of railroad iron, to be shipped from one or more Eiu-opean 
ports to PhUadelphia at the rate of 1,000 tons per month, beginning in 
February. The défendants had accepted and paid for a small cargo 
of 400 tons, which had been shipped in February, in ignorance of 
the fact that the shipments made in Februaiy and March were in lésa 
quantities than the contract caUed for. Mr. Justice Gray, in deliver- 
ing the opinion of the court, said: 
v.53F.no.4— 32 
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i'HlS'i(the plalûtlffs) faUure to fulflil the contract on hls part In respect to 
thèse flrst two InstaÙments Jnstlfied the défendants ki rescinding the whole 
contract, provlded they distlnctly and seasonably asserted the right of re- 
sclssion. * * * Thelr préviens acceptance of the single cargo of four hun- 
dred tons shlpped in February was no waiver of their right, because it took 
pUvoe wlthout notice or means of knowledge that the.stipulated quantity had 
not been shlpped In February." 

But the facts ou which the décision in Norrington v. Wright were 
made were just the reverse of the facts in the présent case. Hère 
the defects in the st«el delivered to the Lulœna Company were patent 
and visible; "the.v were on the surface, and unconcealed; and neith«r 
Clark & Co. or their vendees pretended at any time to be ignorant of 
them. Had the défendants retained and used any portion of the 
Steel without notice or linowledge of the defects, and immediately, on 
discovering them, had refused further deliveries, then the ruling in 
Norrington v. Wright would be applicable; but it would seem from 
the record that they continued to receive and use the steel up to De- 
cember, 1890, and flnally paid the full contract price for what they 
had used. If the défendants in Norrington v. Wright had retained 
and used the railroad iron delivered to them af ter they had discovered 
the seller's failure to ship the stipulated' quantities in February and 
March, they would not hâve been justifled in rescinding their con- 
tract. Norrington v. Wright, theref ores, as far as it concerns the dis- 
tinction contended for, décides nothing more than that the acceptance 
by the buyer of a portion of material contracted for and to be deliv- 
ered by monthly InstaUments, in ignorance of the seller's prior 
breach of the contract, will not deprive the buyer of the right to re- 
scind the contract as to future deliveries as soon as he discovers the 
seller's default; nor is it by any means clear that the substitution 
of the words "rétention and use" for the word "acceptance" in the 
opinion of the court would materially alter the meaning or effect of 
its décision. It was in conformity to that décision that, in answer to 
the défendants' request> the court below charged the jury that, if "the 
steel billets and slabs delivered by the plaintiff to the Lukens Iron 
& Steel Company under their contract with the défendants were not 
at the time of the delivery good, marketable steel, suitable for manu- 
facturing purposes, then the défendants, upon discovering the facts, 
were entitled to rescind the contract, and to décline to accept further 
deliveries from the plaintiff." It does not appear, therefore, that the 
Instructions which are objected to départ in any respect from what 
was said by the court in Norrington v. Wright. On the other hand, 
direct authority may bè found to support them in Lyon v. Bertram, 
20 How. 149. In that case the court refers to a note to Cutter v. 
PoweU, in 2 Smith, Leading Cases, 1212, in which the annotator 
States the law to be settled that, wha-e an article is warranted, and 
the warranty is not complied with, the vendee bas the choice of three 
courses, any one of which he may pursue: (1) He may refuse to re- 
ceive the article at ail; (2) he may receive it, and bring a cross action 
for the breach of the warranty; (3) he may, without bringing a cross 
action, use the breach of warranty in réduction of damages in an ac- 
tion brought by the vendor for the price. In commenting on this nota 
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the court said tiiat, wMle the flrst proposition is a matter of dispute, 
there is none in respect to the conclusion that the purchaser who has 
"received and used the article," and derived a beneflt from it, cannot 
then rescind the contract. 

The court below further instructed the jury that "any right wMcu 
the défendants maj hâve had to rescind the contract in suit was lost 
by the défendants if the jiu-y find that they delayed for an unreasonable 
time in asserting it." In Morgan v. McKee, 77 Pa. St. 228, the coui-t 
held that the seller's default in making one of the stipulated deliver- 
ies of the material bought gave the buyer the right to rascind the 
whole contract, but that the right must be exercised promptly, and 
that any undue delay would be regarded as a waiver. Wliat is a 
reasonable tirne, where the facts are undisputed, is a question of law 
to be determined by the court. Wlien the article is a subject of 
spéculation, and the market price varies with the demand and sup- 
ply, if the piu-chasers, instead of resciuding the contract as soon as it 
is broken, or within a reasonable time thereafter, take the chance 
of a rise in the price, it is but équitable and just that they should be 
treated as having waived the right to rescind. In that case, a 
month's delay, when the delivery was to be monthly, was regarded 
as unreasonable. In the présent case the question of promptitude 
or of undue delay in exercising the right of rescission by the de- 
fendants, if they had any, was left entirely for the détermination of 
the jury. In view of ail the facts disclosed by the record, and of the 
law applicable to them as above stated, further discussion would be 
needless. The conclusion arrived at is that the whole case was f airly 
left to the jury, and that they could not hâve been misled, either by 
the gênerai charge or by the spécial instructions of the coiu't. The 
issues of fact were distinctly presented, and the questions of law were 
correctly decided by the circuit court, and its judgment is therefore 
affirmed. 



FISHBL et al. v. LUECKEL et aL 
(Circuit Court, S. D. New York. December 23, 1892.) 

1. COPTRIQHT— InFKINGEMENT — JoiNT TOHT FEASORS. 

Défendants bought certain copyrlghted plctures, fumished them to a 
photogravure company, ordered copies to be made, and gave gênerai di- 
rections as to how the work should be doue; the company agreelng to 
take the rlsk of infrlngeiuent. Héld, that défendants were llable for in- 
frlngement as joint tort feasors. 

2. Same — Intent Immatebial. 

When the infrmgemcnt of copyright Is establlshed, the question of intent 
is imniîiterlal. Harper v. Shoppell, 26 Fed. Rep. 519, followed, 

8. Samb — Engbavings and Etchings— Incomplète Copies— Photogbavuee. 
A photogravure company, under an agreement wlth défendants, made 
copies of copyrlghted engravings and etchlngs, omlttmg the tint, tltle, and 
plate mark, shlpped them to London, and there caused the tint, tltle, and 
plate mark to bo put on, and delivered the flnlshed plctures to défendants. 
EeM, thiit under Eev. St. § 4952, the copyright was infringed, whether the 
unfinlshed copies were marketable or not. 

4. Samb— Remédies— lîTjuNCTioN without Proof of Damage. 

On proof of infringement of copyright, injunction should issue without 
proof of aetual damage. . 
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In EqùHy. Bill by Aaron A. Fishél, Abraham I. Adler, and Sam- 
uel Schwartz against Augiist Lueckel, William Unger, and Henry 
Heininger for infringement of copyright. Decree for complainanta. 

Benjamin F. Lee, for complainanta. 
Samuel Greenbaum, for défendants. 

TOWNSEND, District Judge. In this case the complaînants are 
the owners of six copyrights for certa.in engravings and etchings. 
Under an agréement with the défendants, the Brooklyn Photo- 
gravure Company, of New York, manufactured copies of said pictures, 
omitting from said copies the tint, title, and plate mark, and shipped 
them in this condition to London, where it caused the tint, title, and 
mark to be put on, and delivered the finished pictures to defen«ianta. 
The défendants deny infringement, because, as they claim, the copies 
were not complète without tint, title, and plate mark, and therefore 
were not marketable. That being so, they claim that the copies pro- 
duced by the photogravure company were not "copies" in the sensé in 
which the term is used in the copyright law. The évidence shows 
that, although it is usual to tint and mark such pictures» yet incom- 
plète copies such as were produced by the photogravure company 
would hâve some market value. This fact alone would seem to bo 
sulficient to establish the infringement. But the suit is brought un- 
der section 49.52 of the Eevised Statutes, which secured to the com- 
plaînants the "sole liberty of printing, reprinting, publishing, com- 
pleting, and copying," etc., thèse engravings. The object of this law 
is to protect the résulta of the créative genius of the composer or 
designer. The appropriation of part, of a work is no less an infringe- 
ment than the appropriation of the whole, provided "the alleged in- 
fringing part contains any substantial répétitions of any material 
parts which are original and distinctive." Hère the défendants had 
the whole picture copied, except the plate mark and title. They 
omitted the mère work of the artisan; they appropriated the genius 
of the artist. The question is not whether a copy is marketable, but 
whether it is piraticaJ. Bump, Pat. pp. 499, 500; Drury v. Ewing, 
1 Bond, 540; Bichardson v. Miller, 12 O. G. 3. There is no equity 
in this claim of the défendants. The copyright has been infringed. 

The allégation of the défendants that they had no intention to 
infringe the copyright is no défense in this case. Where the in- 
fringement is otherwise established, the intention is immaterial. 
Keed v. HoUiday, 19 Fed. Kep. 325. 

The défendants fiu-ther claim that they are not liable for infringe- 
ment, because the photogravure company was not their agent, but 
was an independent contractor, and agreed to take the risk of in- 
fringement. The évidence shows that the défendants bought the 
pictures from the complaînants, furnished them to the photogravure 
company, ordered the copies made, and gave gênerai directions aa 
to how the work should be doue. The défendants procured the in- 
fringing act to be done. They are therefore liable as joint tort 
feasors. Estes v. Worthington, 30 Fed. Rep. 465; Eob. Pat § 910. 
The case of Harper v. Shoppell, 26 Fed. Rep. 519, dted by défendants, 
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is, 80 far as it applies to this case, an autliority in support, of com- 
plainants' claûn. There Judge Wallace says: 

"The plaintiffs might hâve copyrighted the eut as an Independent subject 
of copyright. If they had done this, a reproduction ol the copyrighted tliing 
would hâve been piracy, however innocent the défendants might hâve been 
of intentional wrong." 

Furthennore, as tlie défendants authorized the infringing act, 
knowing tliat there was danger on account of tlie copjTight act, 
and on condition that tlie photogravure company was to take the 
risk, they niay properly be considered to hâve intended the resuit of 
such act. The act of infringement having been committed in this 
country, the subséquent acts abroad are immaterial, except upon the 
question of damages. Ketchum Harvester Co. v. Jolmson Harvester 
Co., 8 Fed. Eep. 58G; Goucher v. Clayton, 11 Jur. (N. S.) 462. The 
infringement liaving been established, the appropriate relief in a 
court of equity is by an injunction and account of profits. Gihnore 
y. Anderson, 38 Fed. Rep. 848. And "the court will grant an injunc- 
tion without proof of actual damage." Reed v. HoUiday, 19 Fed. Eep. 
327. "The right to an account of profits is incident to the right 
to an injunction in copjTight cases." Stevens v. Gladding, 17 How. 
447. It appears that the défendants may hâve derived advantages 
or profits from having the infringing act done in this country. This 
question can only be determined by proceedings before a master. 

Let there be a decree for an injunction and an accounting. 
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THE S. B. POMEROY, 

(District Court, E. D. Michigan. October 17, 1892.) 

CoiiLisiON — Vbssels Bntbring Canal — Evidence. 

A schooner, tho stem vessel in a tow lying near the lower eutrance of 
the ship caijal at Sault Ste. ilarie, awaiting the loeliing through of another 
vessel, was injured by collision with a steamer. The libel therefor alleged 
that the steamer caiiie up astem of the schooner wlth great speed, striking 
the docii, then bomiding off and striMng the schooner; and was sup- 
portod by testimony of llbelant and of the crews of the schooner, the tug, 
and another vessel In tow, which was contradlcted by tbe évidence for 
the défense. From uncontested facts and testimony of disinterested wit- 
nesses, unimpeached, it appeared that, while the tow was moviug up the 
river, the steamer was on her way to the dock, and came aroimd under 
the stem of the schooner, and on her port side, between her and the dock. 
The -n-Ind, about northwest, vaiying from 22 to 36 miles per hour, would 
strike ascending vessels on the stajboard bow, and the starboard side of 
the schooner was expused to tbe full force of the wind and current. The 
Injury to the schooner was oonflned to her plank-sheer, rad, and bulwarks. 
without any mark of the steamer's stem. The only damage to the steamer 
was the splhitering of a starboard fender, and she had no mark, or even 
abrasion of paint, on either side; and the jar of the contact was .scarcely 
noticeable on the stea.-ner. Held, that the cause of the collision was that 
the schooner was suffered to drift, and the combined force of the wind 
and current carrled her a^îross the bow of the steamer, her rail and bul- 
warks receiving and yielding to her momentum as she rubbed along the 
fender of the steamer; and that the libel should be dismlssed. 
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;>Ia A-dmitalty. Libd against the steamer Pacific for damages by 
collision witb. the schooner S. B. Pomwoy. Dismissed. : 

W. E, Léonard, for libelant. 
Moore & Chnfield, for elaimant. 

SWAI^, District Judge. On the lOth day of May, 1890, between 
5 and 6 o'dock P. M., the schooner S. B. Pomeroy, laden with 900 tons 
of coal, and the Canadlan propeller Pacific, of the burden of 1,000 tons, 
came together in the Eiver Sault Ste. Marie, in front of Kemp's dock 
at Sanlt Ste. Marie, Mich. The libel allèges in its third article "that, 
while lying at the entrance to the ship canal at Sanlt Ste. Marie, 
Michigan, * * * the steamer Pacific came up astern of the 
schooner S. B, Pomeroy with great speed, strildng Kemp's dock, then 
bounding off and striking the schooner S. B. Pomeroy on the port side, 
breakîng forty-two stanchions, breaking main rail, covering board, 
fitringérs, bulwarks, planking, monlcey rail, timber head, and so f orth." 

The testimony of the master and eight other persons adduced on 
the part of the schooner is that at the time of the collision the Pome- 
roy was the stem vessel in the tow of the steamer George L. Colwell, 
which alsD had in tow tire schooner D. P. Dobbins. The Oolwell, 
Dobbins, and Pomeroy arrived near the lower entrance of the ship 
canal between 5 and 6 o'clock P. M., Where they were compelled to 
wait the locking throngh of another vessel. The Colwell steamed 
slowly to the government pier next to the entrance to the lower lock, 
and made fast to the pier about 250 feet below the lock. The Dob- 
bins foUowed the Colwell, and also got ont her lines to the govern- 
ment pier, about the length of h^ towline below the Colwell, while 
the Pomeroy lay in the stream her towlme's length astern of the Dob- 
bins, at a distance of 30 to 60 feet away from Kemp's dock, and below 
the government pier, at which tlie Colwell and Dobbins lay, held by 
hor towline to the Dobbins. That the tow had been in this position 
frpm 30 to 45 minutes, as variously stated by the witnesses for libel- 
ant, when the steamer Pacific, which had lef t thé port of Sault Ste. 
Marie, Ont., ufeually called the "Canadlan Soo," approached Kemp's 
dock at a speed of from 5 to 8 miles an hour, intending to stop as 
usual, but struck the dock with such force that she glanced off, and 
shot out into the stream, until she colUded with the Pomeroy, as 
charged in the libel, doing ail the damage for which recovery is 

BOUght. 

The story of the libelant is founded on his own testimony and that 
of members of the crews of the OolweU, Dobbins, and Pomeroy. The 
défense is as strongly pleaded and supported by the proof as the libel. 
The answer sets f orth — 

"That on or about the lOth day of May, 1890, the steamer P.icllic was boimd 
on a voyago trom the port o£ Colllngwood to the port of Sault Ste. Marie, 
and tn the aftemoon of said. day arrived at Kemp's dock, on the south side 
of Sault Ste. Marie river, at the entrance to the canal. That when approach- 
ing soid dock, with her full watch on deck, and properly statloned, and at- 
tendlng to thelr respective dutles, the watch percelved a vessel, which after- 
wards proved to be the schooner Pomeroy, In tow of a steam barge, and some 
distance to the north of the i Pacific and the center of the channel, gohig very 
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Klowly, and apparenfly intendinj? to go tlirough the canal. That the VexiSc, 
ran alongside of Kemp's dock, thero ho'mg plenty of room between said vès- 
sel and said dock, and madu fast to said dock. That, said vessel being some 
little distance away froni said steanifi'. out in tlie stt-eam, some little time 
after said Pacific was madi> fast to tlie doclc, said schoouer, by reason of tlio 
négligence, carelessncss, and iiiattoniiou of tliose in charge of lier, was per- 
mitted to drift agaiiist said steamer Pacific, strilcing lier somewliore att of 
tlie forward gan-^way. S.iid schccner stiîl moved slowly, beiug drawu by lier 
towliue Xrom tlie ateam barge uutil slie had passed tlie Pacific. That during 
the ■çv'hole time tlie said vessel was in contact with tlu! steamer, — ^in fact, some 
time before,— the steamer was fastened to tho dock; and that, except as 
lierein stated, said steamer did not in any way strike or toueh said vessel." 

The records of tlie weather bureau for tliat day show that the wind 
at Sault Ste. Marie was about iiorthwest, and varied in velocity from 
22 to 36 miles per hour at tlie place of thia collision. This would 
strike ascendinf? vessels on tho starboard bow. Several of the wit- 
nesses for libelant stated that theré was little, if any, wind at the 
time of the collision, but their examiuation showed that they paid 
but little attention to the coui-se or stren^h of the wind, and their 
testimony upon this point is valueless. The évidence preponderates 
in support of the observations of the signal service. The natural 
eflect of the wind and the current was to cause a vessel not under 
headway to drift down and onto the American, or southerly, shore 
of the dock line. There is a hopeless conflict of évidence upon impor- 
tant points of the case, yet the data for its détermination are afforded 
by uncontested facts. The Colwell, with her tow, arrived at Sault 
Sta Marie at 5 :30 P. M. As she drew near the Canal, her speed was 
«hecked as usual, and she moved slowly lo the government piér, 
where she made fast, waiting her turn to enter the looks, which were 
then occupied by a tow. At 5 :50 P. M., canal time, she moored aboût 
250 feet below the lower gâte, at a point about 700 feet above the up- 
per end of Kemp's dock, which is next below the gdvernment piei\ 
with which it forms an angle of about two points. The line of 
Kemp's dock is about east and west, whlle that of the governmenl; 
pier above it runs about E. N. E. and W. S. W. Kemp's dock is ii\ 
feet long. The collision took place about 150 or 200 feet from its 
lower end, or about 900 feet below the position occupied by the Col- 
well. The Dobbins made fast to the pier at its junction with Kemp's 
dock, and some 300 or 350 feet below the ColweU's stem. Below the 
Dobbins, and out in the stream, lay the Pomeroy, held by her towline 
to the Dobbins. The witnesses for libelant state that the vessels had 
been in thèse positions from 15 to 30 minutes when the collision oc- 
curred. About 6:35 P. M., by Canadian time, which is an hour f aster 
than Sault Ste. Marie time, the Pacific left the International dock, 
on the opposite or Canadian side of the river, and made her landing at 
Kemp's dock, her regular stopping place. It wiU be seen, maklng 
allowance for the différence in time, that whUe the tow was stUl 
slowly moving up the river, the Pacifie was on her way to Kemp's 
dock. The Colwell and Dobbins had both passed that point before 
the Pacific came around under the stem of the Pomeroy, and between 
the latter and the government pier below Kemp's dock, which was the 
Pacific's course. There was nothing in tlie situation calling upon the 
-Colwell or the Dobbins to note the position or movements of the 
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Pacific, but tlie masters and crews of both those ressels were naturally 
and properly giving tlieir attention to tbeir management, preparatory 
to a temporary mooriiig, waiting the opening of tke lower gâte of tlie 
canal. "While they were tbus engage^ tlie Pacific was rounding the 
stern of the Pomeroy on her way to Kemp's dock. She passed up on 
tlie Pomeroy's port side, and, I am satisfled from the évidence of her 
crew and of Kemp, Lyons, Hutton, and Tliompson, — ^the two latter 
being whoUy disinterested, — ^reached Kemp's doclj before the Pomeroy 
had got abreast of it, but after the Colwell and Dobbins had passed it, 
and had got out their lines to the government pier. This view of the 
order of events is sustained by the testimony of the master, firsfc and 
second matée, and two wheelsmen of the Pacific, ail of whom were in 
positions which gave them unobstructed sight of the doclc and the 
Pomeroy. If this conclusion rested upon their testimony alone, it 
would still be sustainable, because they are consistent with each 
other, and their opportimities for Imowledge of the movements and 
relative positions of the Pomeroy and Pacific at the time of their ar- 
rivai at Kemp's dock were at least equal to those of the same number 
of libelant's witnesses, who saw the collision from the Pomeroy, and 
the tug Mary Virginia, which had the Pomeroy in charge, yet do not 
agrée with each other as to the manner of the occurrence of the colli- 
sion, nor with the best évidence of the direction and weight of the 
wind. The objection that the testimony of tlie Pacific's crew is in- 
spired by their relation to the steamer is equally forcible against the 
crédit to be given to the libelant, Smith and Barras of the Pomeroy, 
and Green and Mann of the tug Mary Virginia; the two latter having 
as much at stake as the crew of the Pomeroy, for, if the défense is es- 
tablished, the fault of the collision might lie with their tug, which was 
charged with the duty of caring for and handling the Pomeroy while 
she was awaiting the opportunity to enter the canal. The bias of the 
witnesses is equally as strong on one side as the other, but, laying out 
of considération the testimony of the Pacific's crew, and treating that 
of Kemp and Lyons as equally biased, because Kemp was the steam- 
er's agent at Sault Ste. Marie, and Lyons was his employé, (though T 
flnd nothing impeaching in the least the veracity of either Kemp or 
Lyons,) there remain two witnesses, Hutton and Thompson, wholly 
disinterested, who in ail things confirm the défense. 

It was Thom.pson's duty, as watchman of the canal, to note the ar- 
rivai of vessels at that point, and to see that they moored within pre- 
scribed limits. In the discliarge of that duty he naturaUy observed the 
movements of the OolweU, Dobbins, and Pomeroy, and likewise the Pa- 
cific. He had no apparent motive to f alsif y, and his crédit is unassailed. 
He testifies positivdy that the Pomeroy was suffered to sag into the 
Pacific after the latter had made fast to her dock, the Pomeroy being 
hnpelled by the strong northwest wind. Hutton, a reputable butcher 
of Sault Ste. Marie, had visited the Pacific to sell supplies, and was 
watching the Pomeroy's approach for the same purpose. He saw her 
sag into the Pacific, and corroborâtes fully the daim of the défense 
and the testimony of Thompson. Aside from the testimony of the 
witnesses on the Greorge U. Colwell, (which, because of her location 
and remoteness from the scène of collision, is valueless,) there is n» 
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évidence from any impartial witness wliich impairs the force of tMa 
testimony. It not only cornes from a neutral source, uncolored by in- 
terest, but it entirely accords with the conditions of navigation at the 
time of the collision, and equally with the results to the Pomeroy and 
the Paciûc. If, as is claitned by libelant, the Pomeroy had no head- 
way, but lay heading into the dock with her stem projecting into the 
stream, her whole starboard side was exposed to the fuil force of the 
strong nortfavï^est wind and the current, whUe her spars and rigging 
aided her drift in shore and onto the Pacific. This effect of wind and 
current were unnoticed by the master of the tug until too late to 
couiiteract it or avert its conséquences. The whole latéral momen- 
tum of the Pomeroy and her cargo of 900 tons of coal was thua thrown 
upon her raU and bulwarks and the fender of the Pacific. As she 
moved along before the wind with her stern in the current and her 
bow in the eddy close to the dock^ the effect of this force was to press 
lier rail and bulwarlis against the fender of the Pacific, and thus con- 
tinue the damage until the vessels had separated. The facts that the 
Pacific suffered no other damage than the splintering of the fender, 
while the injury to the Pomeroy was conflned to her plank-shera", raU, 
and bulwarks, are strongly persuasive in themselves that the schooner 
was the aggressor. There was no breaking or indentation in her 
planking, nor damage to her standing rigging. There was no mark 
of the Paciflc's stem anywliere on the schooner. There was no mark, 
nor even abrasion of paint, on either side of the Pacific. Her fenders 
on the port side next to the dock were intact. If she struck tlie 
dock while moving at the rate of eight miles an hour, as Walters, 
Barras, and Mann hâve sworn, or even at half that speed, her hull and 
fenders on the port side of the dock must hâve shown some évidence 
of the contact. Nothing of the kind appears. Libelant Walters 
testifles that the Pomeroy at the time of the collision lay with her bow 
about 25 feet and her stem about 35 feet from Kemp's dock, and was 
about abreast of the office on that dock; that is, directly abreast of 
that part of the dock at which the Pacific landed. In a libel filed Au- 
gust 19, 1891, — about a week before the présent libel was veriâed and 
filed, — ^libelant alleged that the Pomeroy was lying about 75 or 80 feet 
from Kemp's dock when struck, and that there was ample room 
between the dock and the schooner for the steamer to hâve made 
her landing in safety if she had been navigated with proper care 
and skill, but she was run at such high speed that, striking "the dock 
or the spring piles forming a part of the same, said Pacific rebounded 
from said dock, and struck said schooner with great force, and so 
forth." The testimony is undisputed tliat there were no spring piles 
at tliis dock. Libelant further testifies that the eflfect of the blow 
was to force the Pomeroy ahead, and past the dock, until her bow 
struck a small lighter lying at Kemp's dock, a few feet above the 
Pacific. AU agrée that the Pomeroy was heading somewhat onto 
the dock line before and at the time the vessels coUided. She was 
drawing 12 feet, and laden with about 900 tons of coal. The Pacific 
had a registered measurement of about 1,000 tons, and is 183 feet long 
and 35-foot beam. If the Pomeroy's stern, as claimed on the hear- 
ing, was about 35 feet from the dock, it is manifest that the effect 
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of forcing the Pacific betwècfn the Pomeroy and the dock would be 
to drive the schooner siill further into the streaiiij and away from 
the doclf. It is possible, ii she struck the Pomeroy near the mizzen 
rigging, that thé impact would swing the schooner's head to port, — 
that is, tôwards the dock; but the force necessary to produce tliat 
effect oin a vessel of the schooner's di-aft and lading, and to drive 
her stera àgainst wtad and current, would hâve left unmistakable 
marks upon the hull of the sdiooner, or more probably would hâve 
crushed her planking. The résistance offered by the schooner's rail 
and bulwàrks to the momentum of a steamer of the size of the 
Pacific, iftoving at even f our miles an hour, was not enough to efl!ect 
such a ehaflge in her position. Again, if the Pomeroy lay thus close 
to the dock,^— aTîont the width of the Pacific, — it is dilflcult to believe 
that Oapit Cainpbell, a compétent màster, whose skill is unques- 
tioûed; and who had had nine years' expérience in the navigation of 
the Pacific, would hâve htirled his steamer at this dangerous speed 
between thé dock and the schooner. If we accept the claim of tiie 
first libel, that the schooner lay 75 or 80 feet out from the dock, there 
was ample room for the steamer to land, and the testimony of the 
libelant is beset with the same inhérent iiuprobabilities. Had the 
Pacific struck and bounded off the dock at a speed of eight miles 
per hour, as charged, or at half that speed, her momentum would 
hâve crushed in the schooner's planking, and sunk her instantly. At 
any rate of speed whatever, the efiEect of contact with the dock would 
not hâve been to rebuff the steamer laterally into the schooner, as 
must hâve been the case if the position of the schooner in relation to 
the Steamer's landing iâ éven approximately correct. With the steamer 
and the schooner in thèse relative positions, it would hâve been im- 
possible for the Pacific, if she had struck and rebounded from the dock, 
to hit the Pomeroy aft of the fore rigging. In short, both the proba- 
bilties and possibilities of the situation réfute the Ubel. I am satis- 
fied that the Pomeroy, while lying in the stream, with the tug along- 
side and in reliance upon the vigilance of the latter's crew and her 
pôwer to taike care and adopt seasonable measures to protect the 
vessel against the dangers of the situation, for whieh purpose the tug 
was employed, was suffered to drift, and that the combined force of 
the wind and current, which co-operated, càrried her across the bow 
of the Pacific, the schooner's rail and bulwarks receiving and yleld- 
ing to the môînehtum of the vessel as she rubbed along the fender 
'ôf the Pacific. The master of the tug admits that he scarcely felt 
thé jar of the contact, and the witnesses for the respondent state 
that it was slight, and scarcely noticeable on the steamer. This ob- 
viously would not hâve been the case had the steamer run into the 
schooner in the manner alleged in the libel. 
A decree wiU be entered dismissing the libel, with costs. 
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THE IRON ÇHIEB". 
THE J.F.GARD. 
(District Court, E. D. Michigan. October 17, 1892.) 

1. COLirsiON BBTWKEN StBAM AND SAIL — NaKBOW CHANNBL — FAILTJBB OÏ 

Sailing Vbbsel to Hold Bbb Couesb. 

A schooner bound down the lakes, with a fresh northwest wind, having 
falled to obtain a tug to take her into tbe St. Mary's river, taoked across 
tha broad southem channel, and entered the narrow northem one, rarely 
used by salltng vessels. A steamer vflth a barge in tow was at the same 
time passlng up thls channel on a course about N. W. The steamer, sup- 
poslng the scliooner was beatlng up the lake, stopped to let her pass the 
mauth of the channel, but, when she put her helm up to enter it, started 
ahead, taklng the northem side. In order to pass port to port. The schooner 
lost her swing, put her helm down, and collided wlth the steamer and the 
barge. Hdd, that the collision was the fault of the schooner, whether 
caused by her putting her helm down, by prevlous improper handllng, or by 
faliure lo obey her port wheel, and that her failure to hold her course ex- 
cused the steamer f rom the duty of keeping out of her way. 

8. Samb^Nbgliqenob in Needlbsslt Entbrin» a Narrow Chankbi,. 

The schooner was In fault in needlessly taktng the narrow northem 
channel after the steamer had entered it. She should hâve awaited the 
steamer's exlt, or taken the broad channel. 
8. Bamb— Propriett of Going Ahead at Pull Spbed to Avoid Colusion. 
When the schooner lost her swing, It was proper for the steamer to go 
ahead at full speed,— the only possible way of avoldlng the collision. 

In AdmiraJty. Llbel against the steamer Iron Chief for collision 
with the schooner J. F. Gard. Dismissed. 

H. 0. Wisner, for libelant 

Shaw & Wright and H. D. Goulder, for the Iron Chief. 

SWA2T, District Judga About 9 o'clock A. M. of July 24, 1891, 
the weather being clear and the wind fresh from the northwest, the 
schooner J. F. Card, bound down, came into collision with the 
steamer Iron Chief, having in tow the barge Iron Clifif, both coal 
laâen and bonnd to Duluth. The collision occurred a short distance 
abore Kound Island, at the head of St. Mary's river, and at its junc- 
tion with Waiska bay, and on the extrême northerly side of tho 
channel leading between "Middle Qroxmd Buoy," No. 76, (red spar 
buoy,) and "Opposite Middle Ground Buoy," No. 79, (black spar 
buoy,) as thèse are designated and located in the United States oifl- 
cial "Iiigt of Beacons, Buoys, and Stakes." Buoy No. 76 marks the 
north swç rfJJie channel, and is 250 feet N. N. W. of Opposite Mid- 
dle Grrouir''%oy No. 79, which is on the south side of the channel. 
The courf . tjhis channel is N. W. by W. 1-2 W. This is sometimes 
styled tl,. ,j^J%teamboat Channel," because steamboats almost in- 
variably Jpiu-sue it. xVbout half a mile S. by E. of black spar buoy 
No. 79 siainds Waiska bay buoy, a third-class can buoy, painted red, 
and marliing the north side of a safe and much wider channel than 
the flrst, with a depth of 16 feet. With this channel the master of 
the schooner was not unfamQiar. The J. F. Card was 137 feet long 
and 25 feet beam. She was laden with a cargo of block stoue, 
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mostly in the hold, and had saUed down from Portage Bîntry. Pass- 
ing Point Iroquois flve miles to the northward and westward of the 
place of collision, under foresail, mainsail, and three jibs, she stood 
in towai'ds the Mission, about two miles to the sonthward of Point 
Iroquois, looting for a tug to tow her into the St. Mary. FaUing in 
this quest at the Mission, she came about, and tacked across the 
bay, and then stood back to Point Extrême, two mUes southward 
and eastward of the Mission. She again came about, and ran on a 
northeasterly course for the buoys between which the collision oc- 
curred. In making thèse stretches the Cai'd passed at least three 
times the entrance to tlie southerly passage marked on the north 
side by Waiska bay can buoy, into and tlu"ough which channel she 
woxild hâve carried a fair wind. Wlien first seen by the watch of 
the Iron Ohief, the schooner was to the southward and westward of 
Waiskà bay can buoy, on her tack from Point Extrême, and 2 1-2 or 
3 mUes away. T?he steamer was observed by tlie crew of the schooner 
about the same time. When the Iron Chief had made the turn be- 
low the buoys, and straightened on her course of N. W. by W. 1-2 W. 
to pass between them, and was distant from them about a quarter 
of a mile, the schooner was somewhat nearer, and to the westward 
and southward of, the black stake, (buoy No. 79.) When about 800 
feet from the stake, the schooner took in her mainsaU, and put her 
helm up, to run down between the buoys. The master of the 
steamer, who was called as a witnees by the libelant, testifles that 
up to this tîme he thought the schooner was bound up the lake, and 
had either been at anchor in Waiska bay, or a tug had let go of her 
there, and she was working out. This impression was conflrmed, to 
Ms mind, by the fact that, though she had the wind free to enter 
the river, she, was beating across the bay, apparently by the wind, 
and had oroésed the entrance to thé southerly channel, and by 
the further fact that sailing vessels rarely run the northerly channel 
without the aid of a tug. Acting on this belief, Capt. Dennis, the 
master ôf the iron Chief, bef ore the schooner settled her mainsail, 
checked and almost immediately stopped the steamer, "intending," 
as he States, "to let this vessel èither go across the channel, or corne 
iû stays. I didn't know then whether she was working out the bay 
or not. * * * I supposed, up to this time, he was working out of 
the bay." He further said that before then the schooner was not 
standing over in a proper way to enter the channel, her position 
being too far tp the southward of the buoys to indicate t^t pur- 
pose. The stearner, when thus stopped, was a little ,.^„ jifif north- 
ward of mid-channel. When the schooner lowered ' ^^mainsail, 
and began paying off and heading down the channelJV feteamer's 
engtne was started ahead; one long blast of her whistlé Wdti' sounded 
to notify the schooner that her course was understood,' âhd that it 
was the steameï's intention to take the starboard side of ,'tlie chan- 
nel; and the steamer's wheel was ported accordingly. The Gard 
then had her helm hard up, and was swinging to come down the 
channel. She came around three or four points, but, as her master 
States, lost her swing before she had got abreast of the red stake, 
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and, heading across the chaimel at an angle of four points, ap- 
proached the steamer, wMch was hugging tàe north side of the 
channel to aid the purpose of the schooner to pass port to port. 
The steamer's and some of the schooner's crew testified that after 
the schooner ceased to swing, and was thus heading onto the 
steamer, the master of the latter haUed the schooner to starboard 
her wheel, and that thls was done to ease the contact of the vessels. 
Capt. Dennis and the watch of the Iron Chief deny that this hail was 
given, but say that the supposed order was merely an inquiry if the 
schooner's wheel was starboard, to which no reipily was made, 
whereon Gapt. Dennis asked how the schooner's wheel was, and 
this was answered, "Starboard." In thls conflict of statements, were 
it matérial, the probabUities favor the story of the steamer's crew, 
who could better hear what Dennis said; but we are saved the neces- 
sity of deciding this question of credibUity by the admission of the 
master of the schooner that he put his helm down, "not because he 
[Dennis] told me to, but because I saw the collision was inévitable." 
Whatever prompted that change, when the schooner was about mid- 
channel, her helm was put down, and her jib halyards let go, to let 
her luff up into the wind. She f ailed to do this in season to avert the 
collision, and her jib boom struck the port side of the steamer just 
aft of the mizzen rigging. This slewed her around somewhat, and 
she drifted down before the wlnd until she collided with the Iron 
Cliff, some 600 feet asterh of the steamer. The Iron Cliff about the 
same time grounded on the north bank of the passage. This second 
collision damaged the bow of the schooner, knocked her anchor over- 
bôard; the chain running ont until the anchor took the ground, and 
brought her up. The channel at the place of the collision is about 
600 feet wide. The libelant practically conceded at the hearing that, 
if any error was committed by the steamer in attempting to pass to 
windward of the schooner, it was venial, under the circmnstances 
upon which her master acted in laying her course. The faults in- 
sisted upon are the steamer's attempt to run the channel with her 
consort after being apprised of the schooner's purpose to saîl through 
it, and, second, that she failed to keep ont of the schooner's way. 
The countercharges agatnst the schooner are more numerous. (1) 
Change of course. (2) Entering the channel after the steamer, em- 
barrassed with a tow, had irrevocably laid her course through it, 
when the schooner might with safety hâve taken the southerly chan- 
nel. (3) In faHing to keep oiï and pass on the port hand of the 
steamer, as she had undertaken to do, and might hâve done, tf she 
had been navigated with due oare and skill. 

There is no ground for the charge that the steamer was négligent 
in going ahead after the schooner indicated her purpose to enter the 
channel. At that time it was too late for the steamer, incumbered 
as she was, to recède. She had passed the entrance to the southerly 
channel, and the only alternatives preseuted to her were to keep on 
her course with caution, or to stop until the schooner had passed 
down. She was prudently stopped until the vessel's course was de- 
termined. When that was learned, no rule of law or prudence re- 
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quired the steamerto liold her position in tàe cliannel until the Oard 
had passéd. There is ample roôm betwéeh the buoys for vessels to 
pass eacli other in safety, if navigated with. ordinary care and skill. 
There wàs âoihing in thé situation to make the paâsage hazardous oP 
difflcult. TJïé schooner had tlie wind free and fresh, and there were 
no baffling cross currents to embarrass ber. Her witnesses testify 
that sbe -was bandled and steered well. There are many narrower 
channels in the St. Mary's and St. Clair rivers: in which vessels, 
steam and saîl, daily meet and pass each other imder conditions much 
less favorable. In the St. Clair Flats canal, which is less than half the 
width of this passage, every 24 hours, in the daytime and at night, 
more than 100 steam and sail yessels pass up and down, yet in the 
20 years of it» existence it bas witnessed but one or two seriôus col- 
lisions. This disaster must bé referred to some other cause than the 
narrowness of the channel. 

The charge that the steamer failed to keep out of the way of the 
schooner is scarcely consistent with the admission that the steamer's 
porttag was a pardonable error of judgment, rather than a fault re- 
quiring her condemnation. While the law requires a steam vessel 
meeting a sailing vessel to keep out of the latter's way, it is equaUy 
positive that the sailing vessel shall hold her course. The obligation 
of the steam vessel to perform its duty under this rule is not absolute 
and unqualiâed, but dépendent upon tiie adhérence of the sailkig 
vessel to her course. Were it otherwise, the occurrence of the col- 
lision would be décisive of the liability of the steamer, The libel 
allèges "that said schooner kept her proper course, and entered said 
channel nearest the upper buoy, leaving plenty of room for said 
steamer and her consort to pass to leeward, and where the master 
of said schooner expected said steamer to pass him." The proofs do 
not bear out thia allégation. The master of the Card testifled tiiat, 
when he put his helm up, he intended to pass the steamer to port, 
if he could; that he put liie helm up, intending to make his vessel 
swing ail die would; and that, regardless of the manner in which 
the steamer passed him, he was going to make the svràig as quick as 
the helm and the slacked foresheet would allow, — ^adding: "I didn't 
put the helm up purposely, with the understanding I would pass 
him to port." He further says: "If the Iron Ohief had not been 
there, I would bave gone down in the middle of the channel, ail 
right." His protest, made the day after the collision, also contra- 
dicts the thedry of the libeL It states: 

"* * * And ■when the Iron Chlef was passtng up through the buoys, 
near tlie Middle Ground, we were on our course, standing off to make the said 
channel. Wind northerly, air clear, foresail and three jibs set. Were sailing 
to pass the Iron Ghief to port; and, when about two lengths away, the cap- 
talù of the Iron Ohlef sar^ eut, 'Put your helm hard down,' which we did, and 
endeavored to pass the Iron Ohlef. But the Iron Chlef ran Into us, carrytng 
away our forward Works, and oauslng U3 to leak badly. * * *" 

It is clear from thèse proofs that the mastCT of the Iron Chlef 
correctly divined the intended course of the schooner down the chan- 
nel, and his judgment was conârmed as the vessels neared each 
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other until the schooner stopped swinging before she reached mid- 
channel, and was heading onto the steamer at an angle of about foui- 
points. The steamer was then as far to the northerly side of the 
channel as she could safely go. It is claimed that she should havo 
been stopped. Stopping wonld only hâve precipitated the collision, 
vvhich had then become inévitable, unless the schooner payed off. 
In that situation the steamer was not bound to stop. The only pos- 
sibÙity of averting the collision lay in her going ahead at full speed. 
The J. L. Hasbrouck, 4 Ben. 359, 93 U. S. 405; The Nereus, 3 Ben. 
238; The Vh-go, 7 Ben. 495; The Blue Jacket, 144 U. S. 391, 12 Bup. 
et. Eep. 711. 

In this crisis the helm of the schooner was put down. Some of her 
crew testify that the collision occurred before the schooner felt the 
starboard wheel. The claimant's witnesses and some of the schoon- 
er's crew assert the contrary, and say, if she had not corne up at ail, 
she would h^ve gone under the steamer's stern. However that may 
be, it is plain that, if the change was made in extremis, it was not 
made necessary bj' the fault of the steamer, but was occasioned 
either by the failure of the schooner to obey her hard port wheel, or 
because it was shifted. Echols, who was at the wheel of the 
schooner, says that — 

"The scliooner wonld hâve gone down ahout mid-ehannel, if we had kept on 
swinging, ■ and I expected lo go down that way. * * * r got an order froni 
the captain tû put the lielm down. • * * Our vessel was going off ail rigbt, 
and under perfeot control, until that order. After I put the liolni down, I ûrst 
thought there was golng to be trouble." 

O'Flynn, another seaman of the schooner, testifled that — 

"When the order. 'hard up,' was given, I suppose we would go down the 
channel. I expected to leave the steamer on oar port hand. Aside from the 
order to put the helm hard down, there was notlùng to prevent the steamer 
swinging, and going down the ordinary way. • * * Starboarding our helm 
stopped our vessel's swing. • * * "VVhen our helm was put up, and the 
schooner paid off, I didn't îthinli there would be a collision, but f eared it when 
she stopped swinging." 

NeweU, the mate of the schooner, says: 
"When our helm was put up, I had no appréhension of havîng a collision." 

It seems clear from this testimony that, had the schooner kept her 
hehn up, the vessel would hâve passed without difflculty. \Ylietlier or 
not, under the starboard wheel, the Gard came up into the wind ap- 
preciably, is immaterial. She ceased to pay ofï as she had been doing, 
and that effect alone of the starboard wheel was a change of course. 
The proofs are convincing that a vessel of her class, with the wind as 
it was, would easUy swing three points in twice her lengtli ; and she 
had more than six lengths to make a safe course past the tow, if 
properly handled. The weight of the évidence is that her foresail 
was not properly run off. Had this been done, it would hâve facili 
tated her swinging. If she were a good-handling vessel, and steered 
like a yacht, as is claimed for her, she ouglit to hâve liad no diffl- 
culty in making her course good. If her failure is cliargeable to any 
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iûfiranity of tlie vessel, it is manifest tliat libelant is not entitled to 
redress ftrom the steamer for its conséquences. If she could hâve 
gone down "noue to noithward of mid-channel," if the Iron Cliff had 
not been there, as her master claims, no reason is perceived why the 
same course was not possible to her as the steamer was close to the 
northo-ly buoy. Whether the collision is cliargeable to her change 
of course, improper handling, or the inability of the schooner to make 
the course she attempted, the resuit acquits the steamer. 

The schooner was also blâmable for needlessly taking a course 
which inTited risk of collision. While the abstract right of a vessel 
to pursue any navigable channel in the course of her voyage is unde- 
niable, the adoption of a course which was to some extent ob- 
structed by a tow of heavily-laden vessels, when a free and well- 
known channel is open and near at hand, is censiu-able, and should 
of itself, if the proofs were nicely balanced, résolve any doubt as to 
the care and skUl of her master against the propriety of her naviga- 
tion. Her master says that he could hâve safely hâve held his course 
of N. E. by E. for half a mUe before taking m his mainsail. If deter- 
mined to sail down the channel between the buoys, he ought to hâve 
waited the exit of the steamer and her tow from the passage before 
entering it, or the schooner could hâve been held lu stays mean- 
wliile; for in two or three minutes the Iron Chief and her consort 
would hâve cleared the buoys. In The City of Hartford, 7 Ben. 35±, 
the sailing vessel was condemned for a collision, in a case much like 
the présent, because, having another channel open to her, she elected 
to take the chance of passing in narrow water a steamer which had, 
like the Iron Chief, but one channel she could take. 

The collision was not caused by any fault of the Iron Chief, and 
the libel must be dismissed, with costs. 
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MANGBLS V. DONAU BBEWING CO. et al. 

(Circuit CoTirt, D. Washington, W. D. November 23, 1892.) 

Fédéral CotTETS—JuEisDicTiON— Diverse Citizenship. 

A mortgage bondholder sued for a foreclosure, in behalf of hlmself and 
ail the other bondholders, and the latter, though not made parties, inter- 
vened, by leave of court, and prayed a foreclosure. The controversy con- 
sisted of a cluster of questions, involvlng the validity of tlie mortgage, 
and the rlght of the bondholders to foreclose It. Eeld, that ail such bond- 
holdei-s were indispensable parties, and, in determlning the jurisdictlon of 
the court, they were ail to be considered as parties plaùitifC; and, it hav- 
Ing appeared that one of them was a citizen of the same state with sev- 
eral of the défendants, the jurisdictlon failed. Stewart v. Dunham, 5 Sup. 
et. Rep. 1163, 11.J U. S. 01, distingulshed. 

In Equity. Bill by John Henry llangels agalnst the Donau Brew- 
ing Company and others to foreclose a mortgage given to secure the 
payment of certain bonds. ' On demurrer to the amended bill. Dé- 
marrer sustained, and suit dismissed. 

Prichard, Stevens, Grosscup & Seymour, for complainant. 
J. M. Ashton and Crowley & Sullivan, for iuterveners. 
Gralusha Parsons, for demurrant. 

BLAJNFOED, District Judge. A citizen of California, being the 
owner of part of a séries of bonds, brings this suit in behalf of 
hirnself and aJl the other owners of said bonds, to foreclose a real- 
estate mortgage given to a trustée to secure the same, alleging that 
default has been made by the mortgagor, and that the trustée haa 
refused to commence foreclosure proceedings. The mortgagor is 
a corporation organized under the laves of this state for carrying on 
the business of a brewer. Said trustée is a citizen of this state. 
The bonds issued are 120 in number, each for $500. The plaintifl 
holds but 20 of them, and in his bill avers that ail of the séries were 
sold and delivered, but that the names of some of the purchasers are 
unknown to him. The pleader seems to hâve been careful to so 
frame the bill as to not allège that ail the purchasers of said bonds, 
not held by himself, are unknoven to him, and to avoid saying any- 
thing as to the names, citizenship, or places of résidence of the présent 
holders of the other bonds. The mortgagor and trustée are made 
défendants; also several other corporations and individuals, who are 
alleged to hâve or claim interests in the mortgaged property, the na- 
ture of which interests are unknown to the complainant. î^one of 
them are alleged to be bondholders, and it is not alleged that auy of 
the otlier bondholders hâve refused to be joined as plaintiffs, nor that 
those who are known to the plaintifE hâve been made parties to the 
suit, nor that it is impracticable to do so. The other bondholders 
hâve, however, by leave of the court, intervened, and they are now, 
independently of the plaintiff, in court, asking to hâve the mortgage 
foreclosed. Their pétitions on file show that one of said interveners, 
holding the major part of said bonds as collatéral security for a debt, 
is a foreign corporation, authorized to transact business in the state 
of California, and having an ofQce there; and the other intervener, 
v.53F.no.5— 33 
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by whom ail the remainder of said bonds are now owned, is the Na- 
tional Bànk of Commercé' ôf Tàconïa, a citizen ôf tMs state, in so far 
as its citizenship affects the question of jurisdiction. Tlie Wash- 
ington National Bank, a défendant, haying some tnterest in the case, 
the nature of which is not disclosedi has demiilrred to the complaih- 
ant's £),mended bill, aH^^iiigseverar Rounds therefor. On the argu- 
ment many questions subordinate to the main question of jurisdic- 
tion wef e discussed, but It is nôt necessary for me to décide or ref er 
to th^. 

The only ground upoii :whiQh it can be sûpposed that a United 
States circuit court can take .iurisdiction of this case is to be f ound 
ia the assûffliition that thé' case involves a eontroversy between eiti- 
zens of différent states. Whether or not the facts appearing by the 
record jijstLfy this assjunption is the only question requiring a déci- 
sion. In order to décide that question I am required to arrange the 
parties on opposite rideg o^ the eontroversy, according to their re- 
spective interests and contentions. When so arranged, it must ap- 
pear "that those on o^q side are ail citizeus of différent states from 
those on thè bther," ôrthë jurisdiction must be denied. Removal 
Cases, 100 U. S. 468. Now I ând the subject of the eontroversy in 
this case to be the mortgage. The eontroversy 'may be stated to be 
a cluster of questions, as to the existence and validity of said mort- 
gage, and right of the bôndholders to foreclose it. AU of said bond- 
holders are necessarily parties to the eontroversy. As beneûciaries 
under the mortgage their interests are joint, and a foreclosure cannot 
be decreed Vk'ithout an adjudication affecting ail of them. They are 
ail, therefore, indispensable parties to the suit. 2 Jones, Mortg. §S 
1367, 1368, 1383-1385, See, also, Gregory v. Stetson, 133 U. S. 579,' 
10 Sup. et. Bep. 422, in which the suprême court of the United States, 
speaMng by Mr. Justice Lamar, says: 

"It is an elementary princlple that a court cannot adjudicate directly upon 
a person's rlght -without ha'vtag hlm elther aotually or constructively be- 
fore It" 

The position of the interveners as bôndholders has the same bear- 
ing upon the question at issue, whether they appear in the case per- 
aonally or constructively, through an authoiizcd représentative, 1 
hold that, as the plaintiff assumed to act in behalf of ail the bôndhold- 
ers in bringing the suit, the other bôndholders are to be regarded as 
quasi parties from its inception, (19 Amer. & Eng. Enc. Law, 750;) 
and the plaintifl stands as- their représentative, instead of the trustée, 
who, by Ms refusai to act, has, in effect, disclainied authority. 
Whether this is so or not, the bôndholders are ail parties to the eon- 
troversy, and thèy must be taken into account in considering whether 
or not there is in the case any eontroversy between citizens of différ- 
ent states; and they must aJl be placed upon the affirmative side. 
Arrayed against them are the mortgagor and ail the other défend- 
ants in the case. We hâve, therefore, on one side of the eontroversy 
a citizen of Califomia, a foreign corporation, and a citizen of the state 
of Washington; and upon the opposite side are citizens of the state 
of Washington and citizens of several other states. There being on 
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one side a citiÈen of tlds state, and on the opposite side several citi- 
zens o£ the same state, the case is not, according to the rule giren by 
the suprême court, one in which there is involved a controversy be- 
tween citizens of différent states, and the demucrer must be sustained 
for want of jurisdiction. Biacklock v. Small, 127 U. S. 104, 8 Sup. 
et. Kep. 109G. 

The case is distinguishable from Stewart v. Dunham, 115 U. S. 61, 
5 Sup. et. Eep. 1163, by the important considération that in this 
case the primary object of the suit is to obtain an adjudication wliich 
must necessarily affect directly the interests of the interveners; 
whereas in the case referred to, which was a creditors' bUl, the action 
of the court upon the pétitions of intervening creditors, who claimed 
no liens upon the assets of the défendant, was merely incidental and 
ancillary. The question whether the court has jurisdiction of the 
case must be determtaed in the light of ail the facts shown by the 
record at the time of the hearing. I am therefore constrained to hold 
that, although the demurrant does not appear to hâve such an rater- 
est as to entitle him to complain of a defect of parties, nevertheless, 
as it now affirmativdy appears that the court is without jurisdiction, 
the case cannot proceed in this coiu-t. Morris v. GUmer, 129 U. S. 
325, 9 Sup. et Kep. 289. Let there be a decree of dismissal. 



CLAPP V. CITY OF SPOKANE et al. 
(arcult Court, D. Washington, E. D. October 29, 1892.) 

1. Stkbet Bailway— Damage to Franchise by Constkuction op Sewbb. 

Tlie location of a sewer m a clty street must be reasonable, wlth respect 
to the rights of a street rallway, the construction of which was authoiîzed 
by a prlor ordmauce, and whose property mlght be damaged by the con- 
struction of such sewer; and such location, if made tn a part of the street 
occupled by the raUway, so as to compel it to suspend opérations, and in- 
fllct great damage upon it, Is Tmreasonable, when other parts of the street 
are equally sultable foi the sewer. But the clty is not required to incur 
any addltlonal expense by reason of Uaving authorized the building of 
such road. 

2. Same— Rights of Moktgageb. 

A mortgage upon a street railroad Is as much entltled to protection 
from tmlawful Injury by such action on the part of a clty as any other idnd 
of property. 

8. Circuit Cotjbt— Jurisdictional Amount. 

An allégation by the mortgagee that such action wUl Impair the value 
of his securlty to an amount exceedmg $2,000 Is sufllclent to give jurisdic- 
tion to a fédéral circuit court. 

4. Municipal Cokporations— Location of Seweks— Vested Rights. 

The constitution and General Statutes of the state of Washington pro- 
vide that the people ôï cltles may frame and establlsh a charter for the 
govemment thereof, and th'ey also confer upon cltles, lu gênerai terms, the 
powers of municipal corporations, and grant certain powers and impose 
certain restrictions, in spécifie terms, but do not contaln any spécifie grant 
of power to locate sewers. After the rights of the mortgagee of a street 
railroad had become vested, a clty adopted a charter contalnlng a spécifie 
provision that the city should hâve power to locate sewers. Held, that such 
power exlsted only by virtue of the prortsion of the gênerai statute glving 
cltles power to control their streets, and proride for the health and gênerai 
welfare of their Inhabitants, and that its exercise must be reasonable wlth 
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référence to tlie rights of the mortgagee. Olty of Taeoma v. State, (Wasb. 
St.) 29 Pac. Rep. 847, foUowed. 

6. Equitt Jubisdiction of Fedekai Coubts — Not Enlargbd bt Statb Laws. 
If the niortgagte bas an adéquate remedy at law, by an action for dam- 
ages, a suit in equity, tliougli permitted by state laws, sbould not be en- 
tertained by a fédéral court., 

6. Samb. 

Where It appears, however, that the railway company is insolvent; that 
It •n'iU not be able to repalr the damage or operate its road thereafter; 
that its property, af ter the construction of the sewer, woiild not be adé- 
quate security for the mortgage debt; that the bonds wUl be worthless as 
negotiable paper; and that the clty, by reason of constitutlonal restric- 
tions, is in such flnancial condition that a judgment against it wouîd not 
be collectible,— a cause of équitable jurisdiction is made ont, and an in-- 
junction pendente lite should issue. 

In lîquity. Bill by Robert P. Clapp, mortgagee of an electric street 
railway, a^ainst the city of Spotane and Eolla A. Jones to onjoin the 
construction of a sewer in such manner as to unnecessarily damage 
the railway, and obstruct its opération. On demurrer to bill. Sus- 
tained. An amended bill beirig filed pending considération of the case 
upon a rehearlpg, showing that plaintifl would suffer irréparable in- 
jury by impairing the value of his security, an injunction pendente 
lite was granted. 

Turner, Graves & McKinstry and Kinnaird & Happy, for complain- 
ant. 
P. F. Quinn, for défendants. 

HANFOKD, District Judge. Thîs is a suit for an injunction to 
prevent the city of Spokane from interrupting the opération of an 
electric street railway, upon which the complainant holds a mortga^o, 
by constructing a sewer in one of the streets in which the railway is 
located. The railway is double tracked, and occupies the middle part 
of the street, having a single line of pôles set in the space between 
the tracks, supporting crossbeams from which the wires are sus- 
pended. Tt is owned and being operated by a domestic corporation 
to which the city gave a franchise authorizing the construction of 
said raUway with double tracks in the middle of said street, with a 
single line of pôles between the tracks, and the opération thereof by 
the System adopted. It is now proposed to put a sewer iu the center 
of said street, in such manner as to necessitate the takinjr down of 
said pôles, and the obstruction of the tracks so as to prévenir the op- 
ération of the raUway during the time to be consumed in its construc- 
tion; and by having the sewer in the center of the sti-eet the railway 
will be perpetuaUy subjected to annoyances, by the making of excava- 
tions for tiie purposes of Connecting with and repairing the same. 
The bill of complaint avers that, by taking the center of the street 
for the sewer, the railway property will be damaged, and the value of 
complainant's security impaired, which damage is whoUy unneces- 
sary; there being a space 43 feet wide in the street on the outside 
of each track. Upon the hearing of the demurrer to the bill, the de- 
fendants' counsel has, by argument and authorities, established thèse 
propositions: That a sewer in said street is essential to the public 
welfare, and the city has power to construct it; that the city has con- 
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trol of saîd street, and every part of it, and may, if necessary for the 
accomplisliment of any public work wMcli it is authorized to under- 
take, obstruct it, and suspend ail travel therein; that the franchise 
for the railway is subordinate to the power of the city to control said 
Street, and the city may even require the owner of it to remove the 
railway at its own exjjense, if necessary for the purpose of putting a 
sewer in said street. 

"While the power of the city is ample, it is also liinited. The valid- 
ity of its ordinances must be tested by the rule that reason must 
control its conduct, and the courts are required to shouider the burden 
of deciding what is reasonable, whenever individuals coniplain of im- 
reasonableness in the provisions of city ordinances affecting them, 
(1 Dm. Mun. Corp. [3d Ed.] §§ 319-321;) and, in the exercise of ail 
the powers of a municipal corporation, the bounds of necessitv and 
reason must not be overstepped, to the injury of private rights. 
Now, is it unreasonable and oppressive for the city, after having, by 
its ordinances, authorized the construction of this street railway, and 
designated the particular part of the street to be occupied by it, 
and after the complainant, induced by its grant of the franchise, bas 
invested his money in bonds of the railway corjwration, secured 
by said mortgage, with ample room elsewhere in the street, to so lo- 
cate a sewer as to cause the greatest damage to the railway? I 
think that it is, and that the proposed action of the city is therefore 
an unlawful exercise of its power. There may be a sufQcient reason 
for putting the sewer in the center of this street, which can be 
shown by the défendants when they answer the bîU. But, as no 
necessity or reason appears from the statements contained in the 
bill, the demurrer cannot be sustained on this ground. 

The bill avers that it is possible to construct a sewer in the center 
of the street without interfering with the raUway. But, as the con- 
trary is not alleged, I assume that it would be impracticable to do 
so, on account of the additional cost; and I hâve therefore treated 
this as an immaterial allégation. I hold that the city is not required 
to incur any considérable additional expense by reason of having 
granted a free right to the use of the street for this railway. 

The amount of the damage to the plaintiff by reason of the im- 
pairment of the value of his security, to resuit from the threatened 
injury to the railway, is alleged to exceed the sum of $2,000. There- 
fore, there is no lack of a suiïicient showing as to amount in con- 
troversy to entitle the plaintiff to sue in this court. 

The authorities cited by défendants' counsel prove that a mère 
creditor of a corporation has no standing In court to litigate concern- 
ing the property of the corporation. But a mortgage upon property 
for the security of a debt is the property of the mortgagee, and as 
much entitled to protection from unlawful injury as any other 
species of property. Morgan v. Gilbert, 2 Fed. Eep. 835-838, and au- 
thorities therein cited. 

The last objection urged is that a suit in equity for the causes al- 
leged cannot be maintaiaed, for the reason that the complainant has 
a plain, adéquate, and complète remedy at law. That is to say, 
whatever injury may be done to him can be fuUy compensated in 
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damages. In my opinion, this objection is well foianded. True, tlie 
laws of this State, as oonsthied and declared by its suprême court, do 
not authorize a municipal gOTermnent to taJie or damage private 
propèrty witliout the owner's consent, and do entitle a property 
owner to an injunction to prevent injury to his property by city oiS- 
oers.iand agents. But, by express enactment of congress, the 
national courts are forbidden to entertain a suit in equity in any case 
where a iplain, adéquate, and complète remedy may be had at law; 
and the equity jurisdiction oî thèse courts cannot be extended by 
State laws. Kev. St U. S. § 723; Whitehead v. Shattuck, 138 U. S. 
146, 11 Sup. et. Bep. 276. On this ground, the demurrer will be sus- 
tained 



ON EBIIEAEING. 
(November 11, 1892.) 

' Boi±L parties being dissatisfled with the foregoing décision, I hâve 
permitted them to make further arguments. Tn behalf of the 
city, it is asserted that, by its charter, the city is given spécifie power 
to locate sewers in its streets, and that the action of the city gov- 
ernment in the exercise of tiiis spécifie power is not subject to the 
power of the courts to pass Judgment upon the reasonablehess or 
unreaaonableness thereof . The last proposition is well supported by 
authorities cited, including 1 Dill. Mun. Corp. §§ 328, 393 ; and it is 
true that the city charter does contain a provision declaring, in spé- 
cifie terme, that the city govemment has power to locate sewers in 
the streets of the city. But this charter was framed and adopted by 
the people of the city themselves, after the rights of the complainant 
had become vested. The constitution and a gênerai statute of the 
state gave the people of Spokane power to frame a charter for their 
city, and conferred upon tiie city, in gênerai tenus, the powers of a 
municipal corporation, and also granted certain powers and imposed 
limitations in spécifie tenus. I do not flnd included in the enumera- 
tion of powers granted any spécifie provision relating to the location 
of sewers. That the charter of a city, framed by the people thereof 
under the constitutional and statutory provisions of this state, can- 
not be regarded as a grant of power from the state, is, in my opinion, 
eetablished by the décision of the suprême court of this state in the 
case of Gity of Tacoma v. State, (Wash. St.) 29 Pac. Eep. 847. I 
hold, therefore, that the power of the city to locate sewers, and pro- 
vide for the construction thereof, exists only by virtue of the gênerai 
grant from the state of power to control Its streets, and provide for 
th.e health and gênerai welfare of its inhabitants; and, in the ex- 
ercise of Buch powers, it cannot um*easonably infringe individual 
rights without liability to be called to account in the courts. 
Oounsel for the city also calla my attention to the case of Hawes 
V. Oakland, 104 U. S. 450, and relies upon it as an authority denying 
the right of an individual to maintain a suit in défense of the 
rights of a corporation. That case appears to hâve been instituted 
for the protection of the shareholders of a corporation by one of 
their number. This case is différent. The complainant is a mort- 
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gagée of the property of the Eoss Psfk Kailway Company. His 
rights and title are not merged in the rights and title of the corpora- 
tion. Though he has but a lien, that lien is his property, and a suit 
to protect it from injury by trespass involvés a direct controversy be- 
tween hlm and the trespasser. 

On the complarnant's sid^ the argument consists mainly of sug- 
gestions of difSculties and obstacles which may prevent a recovery of 
compensation for the destruction of his security in an action at law. 
The difflculties and obstacles, however, are not shown by averments 
in the bill to which the demurrer has référence. An amended bill 
having been presented to me, and the application for aji injunction 
pendente lite being renewed pursuant to leave granted, I am of the 
opinion that it now appears that irréparable injury to the complain- 
ant is threatened. The amended bill shows that the railway Com- 
pany is insolvent; that it wili be unable to repair the damage which 
will be done by constructing the sewer as proposed, or to again put 
its railway in opération; that the mortgaged property wUl not be of 
sufScient value, in the condition in which it wiJl be left after the 
posts, wires, and tracks shall hâve been displaced, as proposed in the 
prosecution of the work of constructing said sewer, to produce, 
upon a sale thereof, more than a small fraction of the plaintifE's 
debt; that the threatened injury to his security wUl render his 
bonds unmarketable, and worthless as negotiable paper; that the 
city of Spokane is now in debt to an amount exceeding |1,700,000, 
and, by reason of constitutional and statutory limitations upon its 
powers to levy taxes, coUect revenue, and incur debts, a judgment 
against it for the amount of the damages which the complainant 
wiU sustain by reason of the acts threatened wiU not be collectible. 
Thèse new averments show that the complainant has no plain, adé- 
quate, and complète remedy at law. In my opinion, the amended biU 
must be answered, and the présent application for an injunction 
must be granted. 



HOGAN V. NORTHERN PAC. R. CO. 

(Circuit Court, D. Montana. November 28, 1892.) 

Mastek AND Servant— NEaLiGKNCE—PBRsoiï AL Injuries— Scopb Op Bmplot- 

MBNT. 

A rallroad employé of mature years and long expérience, who Is Injurcd 
wlille coupllng cars in obédience to tlie orders of his immédiate superior, 
carmot recover merely because that duty is outside the scope of his em- 
ployment, when he makes no objection to performlng it, and there is no 
threat of dismissal in case of refusai. Miller v. Eailroad Co., 17 Fed. 
Rep. 67, distinguished. .Tones v. Railway Oo., 14 N. W. Rep. 551, 49 Mich. 
679, disapproved. 

At Law. Action by Thomas Hogan against the Northern Pacific 
Eailroad Ctompany for damages for injuries sustained while coupling 
cars, which was outside the scope of his employment by défendant 
On motion to instruct the jury to find for défendant. Granted. 

Elbert D. Weed, for plaintiff. 

W. E. Culleu and Sydney Fox, for défendant 
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ENOWLES, District Judge, (orâlly.) In considering the motion 
presçnted- by the défendant askirig the court to instruct the jury to 
flnd a verdict for the défendant, I hâve cbûsidered most of the author- 
itiespresented by both plàintiff and défendant in the argument of the 
motion. In the case of Miller v. Baiiroad Co., 17 Fe<ï. Rep. 67, the 
plàintiff was an employé of the conïpkny. By order of the company, 
he was to be transported from the coal mine to a station on the rail- 
road. A push car was used as a means of transportation. The plàin- 
tiff -went upon the same for the purpose of being so transported. It 
was clâimed that the car, having no brakes, was dangerous, and it was 
extrahazardous to ride on the same; that, therefore, Miller, the 
plàintiff, should not hâve entered upon the same for that purpose; 
and that he was guilty of contributory négligence in so doing. The 
court left this question to the jury, and in his instructions he charged 
it as to the duty of the master towards the 'servant, and said: 

"If the mastet or other servant, standing towards the servant Injured in 
the relation of superior or vice principal, ordera the latter into a situation of 
gfeater danger than the ordinary course of hls duty, which he would hâve hi- 
curred, and he obeys, and Is thereby Injured, the master is llable, unless the 
danger Is so apparent that to obëy would be an act of recklessness." 

This langiTage must be considered in connection with the facts in 
that case. The instructions cover a case coming under the rule that 
the master raust furnish the servant a safe place to work, and give 
him suitable machinery, etc.,- and, where he is to bè transported, safe 
means of transportation, and does not apply to a case lilie this at ail. 

In the case of Gilmore v. Railroad Go., 18 Fed. Rep. 866, the plàin- 
tiff was hm^ by an explosion of giant powder, being thawed before an 
open fife. This was held to be a négligent way of thawing such pow- 
der, Gilmore was ordered to assist in doing it by the boss of the 
gang, Cortin. The court, in its opinion, says; "The plàintiff is com- 
paratively an unskilled man, from the humbler walks of life, and ap- 
pears to bave been altogether ignorant of the dangers incident to 
thawing glant powder in this manner." The principal question con- 
sidered was as to whether the boss of the gang was what was termed 
a "vice principal," which placed him in the position of master. Con- 
sidering this question, there are some expressions indulged in by the 
court which favor the position of the platntlffl, but they should be con- 
sidered with référence to the facts of the case, and not as applicable 
to other cases. In considering thèse remarks favorable to the plàin- 
tiff, the fact that G-ilmore was an unskilled man, unacquainted with 
the danger incident to the thawing out of powder, should be consid- 
ered. He was ordered to perform a duty which was extrahazardous, 
and the danger which he incurred was unknown to him, and it ap- 
pears it was Imown to the boss of the gang, and that he did not no- 
tify GUmore of the danger incurred in so thawing out such powder. 

In the case of Eailway Co. v. Bayfleld, 37 Mich. 205, we flnd 
that the person injured was one Williams, a lad of 17. The court 
says: "As bearing upon the question of liability, spécial stress was 
placed by plàintiff on the youth, weakness, and inexpérience of 
Wiliams," who was kiUed; and, after discussing other questions, 
the court cornes to the question presented in this case, and says : 
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"This principle (being one stated before) may be applicable eyen 
wbere tbe risks are apparent, and fuUy open to observation, pro- 
vided the servant, from his youth and inexpérience, or otber cause, 
is incapable of fuUy understanding and appreciating tbem." And 
again: "Now, in tbis case, the servant vras inexperienced," etc., "and, 
although the extra risk was apparent from tbis cause, tbe risk was 
not upon bis sboulders." Tbe décision in this case should also be 
considered in référence to the facts that were presented. An inex- 
perienced yoiith, unacquainted fuUy with the danger he incurred, was 
ordered to perform a duty by a master who fully understood the risks 
the servant was taking. 

The case of Jones v. Eailroad Co., 49 Micb. 579, 14 N. W. Kep. 551, 
appears to be based upon the case of Eailroad Co. v. Bayûeld, but the 
facts in the two cases are différent. This case does seem to support 
the contention of the plaintiff in this case. Cooley, J., did not fully 
agrée with the opinion of the court expressed therein, and said he 
did not think that the facts showed that the plaintiff was wrong- 
fully s«it on the duty in the performance of which he was injured. 
In that case the plaintiff was hired as a passenger brakeman, and 
was required to do some switching and coupling of cars. This was 
a duty, under his contract of employment, he was not required to 
do. The case is not fully reasoned out, and, in my judgment, is not 
sustained by the décision cited as supporting it, or the authorities 
generally. There is one thing to be noticed concerning the same, 
and that is, there is nothing to show that the plaintiff in that case 
knew the business of coupling cars, or had any knowledge of the 
dangers incident to it. The case is reviewed in Leary v. Eailroad 
Co., 139 Mass. 586, 2 N. E. Eep. 115. Judge Devens says that the 
plaintiff was injured on account of his inexpérience, and that that 
décision was based upon that fact. It is évident that that distin- 
guished jurist in the last case mentioned does not fully sustain the 
views therein expressed, and I think the case in 139 Mass. and 2 N. E. 
Eep. may be considered as a direct authority opposed to that case. 

The case of Cole v. Eailway Co., 71 Wis. 114, 37 N. W. Eep. 84, 
is one certainly opposed to the gênerai doctrine expressed in the 
case of Jones v. Eailroad Co., supra. That case is almost on ail fours 
vdth the case at bar. The plaintiff in that case was a foreman in 
charge of a gang of men engaged in bridge work. He was requested 
by a superior to do certain switehing and yard work at Fond du 
Lac, Wis. He was injured by his glove catching, and his hand per- 
manently injured. After a review of many cases, among tbem Jones 
V. Eailroad Co., the court says: 

"Ail we decided în tMs case Is that, when an employé of mature years, and 
of ordlnary Intelligence and expérience, te directed to do a temporary work 
outside of the business he is engaged to do, and consents to do said work 
without objection, on account of want of knowledge, skill, or expérience in 
doing sald work, négligence of the employer cannot be predicated upon that 
st.ate of facts." 

This view is sustained by many authorities. Some of them will 
be found coUected in a note No. 5, commencing on page 859, 14 Amer. 
& Eng. Enc. Law. In regard to the opinion ref erred to as having been 
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sr^^àOTôd bjtjjudge Deady, (Grilmore hr. Eailway Oo., 18 Fed. Kep. 
8^6, on ipag©î870,) I will say that if Judge Deady meant, (as I doubt,) 
to expresfethe opinion that when au employé was ordered to do work 
outsidô of àSs employment, and waS injured, the company was liable, 
from that tfery fact I do not think his view of the ikw is sustained 
by modem authorities. 

In this case the plaintif? had been in the employ of différent rail- 
road companies for nearly 12 yeara. He was a man of mature years. 
He was acquainted with the dangers incident to the coupling of cars. 
He had àt times, whèn necessity demanded, performed such work. 
When ordered to perf orm that work, which, under the évidence, 
was undoubtedly outside of his ordinary employment, he made no ob- 
jections, but says tliat he performed the duty under the fear that, if 
he refused to do it, he would be disdiarged by his immédiate superior, 
the Boad master, It doea not appear that he made any objections 
to the performance of this duty, or that the road master made any 
threats to diâchafge hidl unless he performed it The plaintiff, with 
other employés of the company, was engaged in clearing a wreck of a 
train of railroad cars f roi|i the track of the défendant. There were no 
brakemen présent whOSe duty it waS to perf orm the work performed 
by plaintiff. : When ordered to bring up the derrick car, he im- 
mediately startèd to perform the duty. In order, to bring up the 
derrick car it was necessary for him to act as coupler in Connecting 
the tender to the same, aûd he was injured in so doing. He stated 
at the time that no one was in fault but himself * The question 
hère présentai is one that does not apply to the radiroad company 
only.- If a merchant who had suddenly been called upon to attend 
to some unexpected business, should order his bookkeeper or one of 
his clerks to drive a horse and buggy, in which •w&s his wife, to his 
résidence, and the horse should run away, and the employé should be 
injured, I hajdly think that he should be entitled to damages if the 
master was without fault, merely because he was performing a serv- 
ice for which he was not employed. And I might enumerate many 
other incidents of the same kind. 

Wood on Master & Savant, § 89, lays down the rule that there 
axe services that an employé may be required to perform that are out- 
side of his contract of employment, which wUl not break that contraet. 
I hâve no doubt that many employés of a railroad company, in times 
of emergency, are called upon to perform many acts which are out' 
side of their regular employment. The engineers and âremen work 
in clearing away wrecks, and in helping to put cars upon the track, 
and, where this work is done without objection, and a party so en- 
gaged is injured, without any actual négligence on the part of the 
company, I do not think the company should be liable. The motion 
to instruct the jury to find a verdict for the défendant is sustained. 
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NORTHERN PAO. B. 00. v. HINCHMAN et al. 
(Circuit Court, D. Montana. November 14, 1892,) 
L Public Lands— Railroad Qkants— Lands Exceptbd— "Public Lands" Db- 

FINBD. 

Tlie lands in tlie Bitter Root vaUey above the Lo Lo Forlc were not 
"public lands," suchi as could pass to tlie Northern Pacific RaUroad by the 
grant oxpressed in the act of July 2, 1864, § 3, as of that date; for by the 
treaty of 1855 with the Flathead Indians it was provided that thèse lands 
should be surveyed and examined, and if, in the jndsment of the président, 
they proved to be better adapted to the wants of the Flathead tribe than 
the gênerai réservation therein provided, then such portions as were neces- 
sary should be set apart as a separate réservation for the tribe, and that 
they should not be open to settlement until the décision of the président 
was made Imown; and such décision was not made known until 1871, 
■when the président decided not to malte the lands a réservation. 
2. Same — Priob Appropkiation. 

By the act of June 5, 1872, (17 St. at Large, 226,) thèse lands were ex- 
cluded from the opération of the gênerai pre-emption and homestead laws. 
Certain rights of pre-emption, without cost, were given to Indians actnal- 
ly occupytng and cultivattng any portion tliereof. Spécial provisions 
were made as to the manner of selllng the remainder to settlers, and a 
spécial account was directed to be kept of the procoeds, a portion of which 
was to be set aslde and expended by the président for the benefit of tho 
Indians. Héld, that by this act thèse lands were reserved for a spécial 
purpose, so that they did not pass to the Northern Pacific Railroad Com- 
pany on the subséquent fillng of Its plat of definite location, although they 
were wlthin the llmits of the grant. 
8. Samb. 

This réservation by congress of the land In question was not in violation 
of any contract rights arqulred by the railroad company under the grant. 
for the grant only attached, on the definite location of the road, to lands 
to which the United States had "fuU title, not reserved, sold, granted, or 
otherwise appropriated." 
4. Same— WiTHDRAWAL from Sale, Etc. 

Section 6 of the granting act, which directs the président to cause the 
lands to be surveyed for 40 miles In width, on both sides of the entlre 
line, "after the gênerai route shaU be fixed," and déclares that the odd 
sections granted shall not be liable to "sale or entry or pre-emption be- 
fore or after they are surveyed, except by said company, as provided by 
this act," dld not operate to reserve or withdraw such lands from sale or 
other disposition by the govemment bef ore the fihng of the map of definite 
location with the commissloner of the gênerai land office. Railroad Oo. v. 
Banders, 46 Fed. Rep. 239, 47 Fed. Rep. 604, followed. 
6. Same. 

Bven tf it be eonoeded that this réservation or withdrawal could operate 
at the time the "gênerai route" was fixed, the réservation was only from 
"sale or entry or pre-emption," and thèse terms do not include such an 
appropriation as was made by the act of 1872. 
6. Same. 

The fact that In 1874 an act was passed extending the homestead law to 
ail settlers on thèse lands who might désire to take advantage thereof did 
not take the lands from the spécial appropriation made by the act of 
1872, and restore them to the same condition as the mass of the piiblic do- 
main, so as to make the grant attach thereto on the subséquent flxtng of 
the definite route by the fiUng of the plat thereof with the commissloner 
of the gênerai land office. 

At Law. Action in ejectinent, brought by the Northern Pacific 
Kailroad Company against James lî. Hiuchman and others. Tiied to 
the court on an agreed statement, Judgment for défendants. 
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F. M. Dudley and W. E. Cullen, for plaintiËE. 
Leslie & Cràven, for défendants. 

KNOWLES, District Judge. This is an action in the nature of 
ejectmeut, brougiit by plaintiff to recover of défendant and others 
the possession of certain lands in the Bitter Eoot valley. Mont., 
describèd as section 11 N., range 20 W., in the county of Missoiila, 
territory of Montana. Since the commencement of this suit, Mon- 
tana lias become a state in the Union. The case was subinitted to 
the court upon an agreed statement of facts. From this it suffi- 
ciently appears tiiat plaintiff received a graut to the promises in dis- 
pute, unless it is by gome opération of law excluded therefrom. It 
is within 40 niiles of the line of the railroad route of plaintiff as lo- 
cated, built, and accepted, and is an odd section. It also appears 
that défendant settled upon 160 acres of said section on the 3d day of 
October, 1881, darmlng the same as a homesteadj that he improved 
it, and, on Deçember 5, 1887, made his final proofs, and pro-empted 
the sam^ and on the 6th day of Norember, 1SS9, he received a patent 
to the same from the United States. 

It is also agreed that the Flathead Indians made a treaty with 
thé United States in 1855 in regard to their lands, which ti-eaty waa 
ratified by tlie senate, March 8, 1859; tliat the lands in the Bitter 
Root Talley above the Lo Lo Fork, among which are situated the 
lands in dispute, had been carefuUy surveyed before 1871, and the 
président had decided that the same had proved uot to be better 
adapted to the wants of the Flathead tribe than the gênerai réserva- 
tion provlded for in said treaty, and had issued an order to that effect 
on Is'ovember 14, 1871. In that order it was prorided that any 
Indians residing in the Bitter Eoot valley who desired to become citi- 
zens and réside upon the land which they then occupied, not ex- 
ceeding in quantity what is allowed under the homestead and pré- 
emption laws to ail citizens, shoidd be permitted to remain in said 
valley upon making known to the superintendent of Indian affaivs 
for Montana territory, by the Ist day of January, 1873, their inten- 
tion to comply with thèse conditions. In tlie above order referred 
to there was a provision that said Indians should be removed to the 
gênerai réservation provided therefor. 

It was also agi-eed that from the time of maldng said treaty the 
Indians contiuued to occupy and claim the lands in the Bitter Root 
valley, and were so occupying and claindng at the time of said or- 
der of the président, November 14, 1871, and that they continued in 
possession and claimed and were there in August, 1872, and one 
of their chiefs. Chariot, is yet there, with several hundred Indians 
iiiider him. 

It is also agreed that since June, 1872, in pureuance of the act of 
congress of the 5th of that month, there had been issued 54 patents 
for parts of said Bitter Root lands above Lo Lo Fork to varions ones 
of said Indians, and 3,240 acres of the said lands covered by thèse 
patents are within odd sections, and within 40 miles of said road, 
and are yet in the possession of and claimed by said Indians. That 
said Indians, however, hâve refused to accept said patents for fear of 
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severing their tribal relations; tliat CJharlot, the chief of said In- 
dians, lives upon one section of said land, and has done so since 1855. 

It is also agreed tliat there is no claim on the part of the Indians 
residing in the Bitter Eoot valley tliat the same or any part thereof 
is an Indian réservation, or that the Mathead tribe, to which they 
belong, has never parted with the Indian title thereto; nor is the 
tract in controversy claimed by any of said Indians; nor was it so 
claimed by any of them at the date of the flling of the map of tlie 
deflnite location of plaintiff's road, or at the date of the entry thereof 
by défendant; nor was the said tract of land embraced in any of 
the patents mentioned above as having been issned to, but 'not ac- 
cepted by, said Indians. 

The third section of the act incorporating plaintiff, and maldng a 
grant of land to it, provides — 

'■'rhat there be, .and liereby Is, granted to the Northern Pacific Eallroad 
Company, its successors and assigna, for the pm-pose of aiding In the con- 
struction of said niilroad and telegraph Une to the Pacific coast, and to se- 
cure the safe and speedy transportation of the mails, troops, munitions of 
war, and public stores over the route of said Itne of railway, every altemate 
section of pubUc land, not minerai, designated by odd numbers, to the amount 
of twenty altemate sections per u\ile on eaoh side of said railroad Une, as said 
Company may adopt, through the tertitories of the TTnlted States, and ten 
altemate sections of land per mUe on each side of said railroad, wherever it 
passes through any state, and whenever, on the Une thereof, the United 
States hâve fuU title not reserved, sold, granted, or otherwise appropriated, 
and free from pre-emptlon or other daims or rights at the tlme the Uni- of 
said road is definitely flxed, and a plat thereof flled la the office of the com- 
missioner of the gênerai land offlce." 

The treaty above referred to with the Flatheads contained this 
section: 

"It is moreover provided that the Bitter Itoot vaUey, above the Lo Lo Fork, 
shaU be careîuUy surveyed and examined, and If It shaU prove. In the judg- 
ment of the président, to be better adapted to the wants of the Flathead 
tribe than the gênerai réservation provided for in thls treaty, then such por- 
tions of it as may be ueeessary shall bo set apart as a separate réservation 
for said tribe. No portion of the Bitter Root valley above the Lo Lo Fork 
shaU be opened to settlement mitil said examm.ation is had, and the décision 
of the président made known." 

As above stated, this surv:;y was made, and in 1871 the président 
decided not to make said lands a "réservation for said Indians."' 
From thèse facts it is évident that thèse lands never were embraced 
in what is termed an "Indian Réservation." They were public 
lands, which, by the terms of the treaty with the Indians named, 
the président might dévote to such a réservation. In the case «f 
Phelps V. Northern Pac. E. Co., reported in 1 Dec. Dep. Int. 38t, 
Seeretary Teller, of the interior department, rendered a décision upon 
the very point at issue in this case, and held that thèse lands in the 
Bitter Eoot valley did not pass to plaintiff in its grant. He bases 
his décision upon the ground, in part, that the lands were at the tmie 
of the grant to said company reserved, and adopts this language froin 
the case of Leavenworth, L. & G. E. Co. v. U. S., 92 U. S. 733: «Every 
tract set apart for spécial uses is reserved to the government to enable 
it to enforce them." There are other déclarations in this same opin- 
ion last named which appear to me to hâve a great bearing upon the 
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pèiâthere présentes. TOie grant to plaintiff Was of "public lands." 
Themoaiiing of tâese tetoms is yery important in considering this ques- 
tion.! 'Hâve they a deflned meaiiing in the législation of congress con- 
oesming tbç public domain ? In that décision, upon this point, tke 
su^reinè court said: 

''But otûy ipubllo lands owûed absolutely by the United States are snbjeot 
to siiifFejf and division Into sections; and to them alone thls grant is applica- 
ble. îlt,ep}braces such as coi^d be sold and enjoyed, and not those which th« 
Indlàns, pursuant to treaty stipulations, were left free to occupy." 

Tbe court hère was considering a raUroad grant, which coutained 
the tehn ^'public lands^" and those, transferred to the railroad Com- 
pany, Again: 

"Sllioe thè land System was Inangiirated It has been the settled poUcy of 
the govemment to seU the publie lands at a small cost to Indlvidnals, and for 
the laat 2^ years to grant theqi to states tn large tracts, to aid In work of inter- 
nai Iraprovémept, But tl\ese grants hâve always been recognlzed as attach- 
Ing on]^ to so inùcdi of the public domain as was subject to sale or other dis- 
posai, a^tbough the roads o' înany subsldized companles passed througb 
Indl^ res^pyatlons." 

In tbe ésise of Bardon v. Eailroad Co., 145 U, a 535, 12 Sup. Ok 
Bep, 856, the suprême cçurt again reviewed thls question. In the 
opinion, Justice Field, speaMng for the court, said in relation of the 
very grant ilnder considération: 

"Xhé gijai^t Is of altemate sé>çtlons of public land, and by 'public land,' a» 
It bas b^^ long settled, IS Meant such land as Is opea to sale or other dis- 
position, undèi' generJEtl laws. AU land to which any claims or rlghts of 
others hâve attached does not fall wlthln the désignation of public lands." 

Again, that distinguîshed justice, referring to the fact that he, 
with, other members of the suprême court, had dissented from the 
décision in the Leavenworlîh Case, supra, said: 

"And thls wrlter, after a'tnuch larger expérience In the considération of 
pubUo land grants slnce tîhat time, now readUy conceded that the rule of con- 
struction ftdopted, that, hï the absence of any express provision indicating 
otherwlsé; a grant of pubUc lands only applles to lands which are at the time 
free froin exlstlng claims, is better and safer, both for the govemment and 
to prlvate parties, than the rule which would pass property subject to the 
liens and ctelms of others, . The latter construction would open a wide fleld 
of litlgatlon between the grantéés and third parties." 

In the case of Newhall V. Sanger, 92 U. S. 761, the suprême court 
said the "worda "public lands" are habitually used in our législation 
to describe auch as are subject to sale or otha* disposai, under gên- 
erai lawfl. The conclusion reached by thèse décisions is that only 
such lands as are public îlands at the date of the grant, the same 
being dnie in praesenti, pass to the company; and that aU lands 
which are not subject to disposai, under the gênerai laws of congress, 
are not public lands; and that lands to which any daim or -right 
has attached are not subject to such disposai as long as it exists. 

In this case the lands of the Bitter Eoot valley were, by treaty 
with the Flathead Ihdians, reserved from settlement, and conse 
quently from sale or disposai, under the gênerai préemption or 
homestead laws. If they could not be settled upon, tiiey would not 
oome within such laws. Then the Flathead Indians were allowed te 
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occui)y such lands uutil the presideut sliould determme wlietlier or 
not they were better adapted than tlie gênerai reseryation pro- 
vided for in the treaty for a réservation for such particular In- 
dians. It should be stated, perhaps, that the treaty hère referred 
to was not one entered iiito aloue by the Flathead Indians, but by 
them Jind two other tribes. The gênerai réservation was one for ail 
thèse tribes. It is évident, and I may say a inatter of public knowl 
edge or history, that the Flathead In«iians desired a separate réserva- 
tion for themselves in the Bitter Root valley, and whether they 
should hâve this was left to the détermination of the président by 
the terms of the treaty. What would be the fate of this section was 
left in suspension, awaiting this action of the président, under the 
treaty, and it was in this condition when the grant to plaintiff 
was made in 1864. It waa not until 1871 that the président made 
his décision, and thèse lands thrown open to gênerai settlement. 
In the light of thèse décisions, it can hardly be maintained, under 
the facts presented, that thèse lands in the Bitter Eoot valley were 
what is ternaed "public lands" at the date of the grant to the plaintiff. 
They did not> therefore, pass to plaintiff thereby. It is claimed that 
the décision of the suprême court in Buttz v. Eailroad Co., 119 
TJ. S. 55, 7 Sup. et. Eep. 100, is against this view. In the case of 
Bardon v. Eailroad Co., supra, the siipreme court distinguishes that 
case from one like this. In that the laud was a part of what is 
termed, generally, "Indian Country," The Indiaas had the gênerai 
right of occupancy upon the same, not by vtrtue of any treaty with 
them, or on account of any légal obligation entered into by the 
United States, but in accordance with a gênerai rule or usage, which 
has for years been acquiesced in or couceded. And then the law 
itself, maldng the grant, contemplated that thèse lands should pass, 
as it entered into a stipulation or agreement therein to extinguish 
this right of occupancy for the benefit of plaintiff. When this was 
done, the land would become subject to sale and préemption and 
entry, under the gênerai laws of congress. In this case, how^ever, 
the land had been placed in a condition in which an Indian réserva- 
tion might be created out of them by the action of the président. If 
a réservation should be created out of them, the Indians would not 
occupy them by \Trtue of the gênerai right of occupancy, couceded 
to be in them, but by virtue of a treaty with the United States, 
which would hâve the force and eflect of a law. It is évident the 
above stipulation did not apply to lands incumbered as thèse were 
by this treaty. If so, the law would, in eiïect, abrogate that pro- 
vision of the treaty which left it in the power of the président to es- 
tablish a réservation out of thèse lands. How could both stand? 
By one, the président would hâve the right tb establish a réserva- 
tion which, according to the décision in the Leavenworth Case, supra, 
would exclude the land from plaintlfl's grant; by the other, the 
government was pledged to cancel this right to hâve a réservation 
established, and bring the lands within the tenns of the plaintiff's 
grant. 

There is, hoWever, another point presented in this case for consid- 
ération, which leads me to as satisfactory a conclusion, and» per- 
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haps, a more satisfactory one, in regard to this case, than the one just 
eonsidered. On the 5th day of June, 1872, congress enacted a stat- 
ute in relation to the Bitter Eoot lands, a part of whicli is as foUows: 

"Sec. 2. ïhat, as soon as practlcable after the passage of this aot, the 
sm-yeyor gênerai of Montana territory shall cause to be surveyed, as other 
public lands of the United States are surveyed, the lands In the Bitter Kool 
vaUey lylng above the Lo Lo Fork of the Bitter Root river, and said lands 
ehaU be opened to settleinent, and shall be sold in légal subdivisions to actual 
settlers bnly,— the same behig citizens of the United States, or having declared 
their Intention to become such citizens, saîd citizens belug heads of familles 
over , itwenty-one years of âge,— in quantitles not exceeding one hundred 
and slxty acres to each settler, at the price of one doUar and twenty-fiTe 
cents per acre, paymènt to be made in cash within twenty-one months of 
date Of séttlement or of the passage of thls act. The sixteenth and tliii-ty- 
sixth sections of said lands shall be reserved for school purposes, in the man- 
ner provided by law. To-^vnaltes in said valley may be reserved and entered 
as provided by law: provided, that no more than flfteen townships of the 
lands so: surveyed shall be ^deémed tO be subject to the provisions of thls act: 
and provided, further, thatbone of the lands in said valley, above the Lo Lo 
Fork, shàU. be open to séttlement imder the homcstead and pre-emption laws 
of the United States. Aaaocoimt shall be kept by the secretary of the In- 
terior of the proceeds of said lands, and out of the first moneys arising there- 
from there shall be reserved* and set apart for the use of said Indlans the sum 
of fifty thousand doUârs,^ le be by the président expended In annual Install- 
ments. In such luanner as, In his judgmeut, shall be for the best good of said 
Indians, but no more than flve thousand dollars shaU be expended In any one 
ye.ir." 

"■■■ i^'f'' 

The third section of said act provides that any of said Indians 
who shall, at the passage of the act, be actually living upon and 
cultivating any portion of said lands, could pre-empt the same, with- 
out cost, to the extentof 160 acres. 17 St. U. S. p. 226. This law, 
as we hâve seen, excluded thèse lands from the opération of the pre- 
emption and homestead laws. AU the lands, odd and even sections, 
are to be sold to actual settlers. The improvements required under 
the provisions of section 2259 of the Revised Statutes are not neces- 
sary. The oath prescribed in section 2262 of said statutes is not 
necessary. The time for the payment of the purchase price is différ- 
ent from that made under liie préemption law. Many différences 
between thls and the pre-emption laws might be noted. The Indians 
actually living upon any pièce of land, not exceeeding 160 acres, 
might purchase the same without payment of the price of $1.25 per 
acre. This right was not confined to even sections. The sale of thèse 
lands was to be a matter of a spécial account to be kept by the sec- 
retary of the interior, and the money derived from thèse sales, to 
the amount of $50,000, was to be paid to the Indians. In ^àew of ail 
thèse matters, it is apparent that by this statute thèse lands were 
appropriated to a particular purpose, and one which was inconsistent 
with any grant of th'e same to the JN'orthern Pacific Railroad Com- 
pany. The Indians, it is agreed, avaUed themselves of the provi- 
sions of this act, and claimed land under the same, and land upon odd 
sections, to the amount of 3,240 acres, and patents hâve been issued 
to them therefor, under and by virtue of an act of congress, entitled 
"An act to provide for the sale of lands patented to certain members 
of the Flathead bîind of Indians, in Montana territory, and for other 
purposes," approved JSIarch 2, 1889, (25 St. U. S. p. 871.) It has been 
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provided that tliose very lands, wltli others, shall be sold, and a clear 
title thereto given to the purchasers, and tlie proceeds paid to the par- 
ticular Indians to whoin sucli patent lias issued. The practice in 
the land department, and this subséquent act of congress, show 
clearly the intent of congress in passing the act of June 5, 1872, and 
that it was to dévote thèse lands to a particular object. 

The question is hère presented, could congress do this? Could it 
divert lands within the limits of plaintiff's grant to another pur- 
pose, admitting that they were public lands, and subject to the 
grant at the date thereof? Plaintiff urges that congress had no 
such power; that the grant to plaintiff was in the nature of a con- 
tract, which, when accepted and complied with, could not be abro- 
gated. Let this be conceded. First let us examine as to the nature 
of this contract In it there is this provision, after the gênerai 
terms of the grant: 

"And whenever, on the Une tliereof, tJie United Slates hâve full title, not 
reserved, sold, granted, or othenvise appropriated, and free from pre-emp- 
tlon or other clalms or rights at the tiine the Une of said road is definitely 
fixed, and a plat thereof flled in the office of the commissioner of the gênerai 
land office." 

As the land belongs to the government, no one could reserve, sell, 
grant, or otherwise appropriate any of the lands within the limits 
of plaintiff's grant but the government. If any of the lands are 
sold, granted, or otherwise appropriated at the time of the deânite 
location of the road, and the filing of a plat thereof in the ofiSce of 
the commissioner of the gênerai land office, they do not pass to the 
railroad company. 

This view is sustained in Railway Co. v. Dunmeyer, 113 U. S. 629, 
5 Sup. et. Eep. 566. It is évident, then, that in the very grant to 
plaintiff the right was reserved to the government to réserve, sell, 
grant, or otherwise appropriate any of the lands which might fall 
within the limits of the same, up to the time of the deânite location 
of plaintiff's road, and the filing of a proper plat of the same. It is 
not necessary to go into a full discussion of the nature of plaintiff's 
grant. The suprême court, in récent décisions, has defined this sulïi- 
ciently. It was a grant in praesenti, in the natiu-e of a float, which 
remained so until its road was definitely fised, and a plat thereof 
filed in the office of the commissioner of the gênerai land office. 
When that was done, the grant received précision, and the rights 
of the plaintiff became vested. It is not consistent with any rea- 
sonable intention on the part of congress that, in making the grant 
to plaintiff, it, dtu-ing the time the same was a float, shotild debar 
itself of making any disposition of any kind of any lands which mighi 
faU within the limits of plaintiff's grant. The language of the grant 
would clearly indicate otherwise, and the practice of the govern- 
ment has been otherwise. There has been no dispute up to this 
time, but, until the gênerai route of the road was established, thèse 
. lands, which flnally fell within the limits of plaintifli's grant, were 
subject to such disposai, and to pre-emption and to homestead 
claims. Subséquent portions of the act proATlde for giving lieu lands 
in place of those which might be disposed of in any way, or be made 
V.63F.Û0.5 — 34 
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sabjeet to pre-emption or other claiiûs or rights, up to the final loca- 
tioa ofthe route of plaintifl's road. 

PlaintifE seems to claim that the sixth section of said act should 
be considered in this matter. Tàe portion claimed to hâve a bearing 
upon iMs question is as foUows: 

"That the président of the Unitecl States shaU cause the lands to be sur- 
veyed for forty miles In width, on both sldes of the eiltire line of said road 
after the gênerai route shall be fixed; and the odd sections hereby granted 
shall not be liable to sale or entiy, or pre-emptlon before or after they are 
surveyed, except by said company, as provlded in thJs act." 

I hâte heretofore placed my construction upon this section in the 
case of Eailroad Oo. v, Sanders, 46 Fed. Kep. 239, 47 Fed. Rep. 604. 
Up to thîs time I bave had no occaision to change the views there 
expresaed. I still cannot comprehènd how, when the statuté de- 

. scribes, as reserved from sale, entry, or préemption, lands granted, 
the réservation can attach to any spécifie lands until the lands 
granted are designated or known. If there is ambiguity to be found 
in: the lànguage used, it nlust be construed agaiust the claims of plain- 
tif?. But fior the purpoises of this casé let the contention prevail, 
and the réservation hère provided for applies to the odd sections of 
lànd found within the limits of 40 miles on each side of the gênerai 
routé of plaintiff's road as fixed, without any référence as to whether 
they should tum out to be granted lands or not. It will be seen the 
ténns of the section are "sale," "entry," and "préemption." Thèse 
hâve a' determined meaning. RaUroad Co. v. Duimieyer, supra. In 
the above case of Eailroad Co. v. Sanders, supra, IMs court took 
occasion to consider thèse terms, and found that, under the décisions 
of the supreïfle court, they applied to the sale, pre-emption, and entry 
of lands under and by virtue of the gênerai laws of congress. Lands 

. may be devoted to purposes which would not work a disposai of the 
same under any of thèse terms. The establishment of a military 
réservation or an Indian réservation, or the disposai of a portion of 
the same, as in this case, to raise a fund with which to settle a dis- 
pute with Indians, and préserve the peace of the country, would not 
be prohibited by any of thèse terms. This view is supported, also, 
by the case of EaUroad Oo. v. Dunmeyer, supra. In that case there 
was presented a statute which had reserved from pre-emptlon, pri- 
vate entry, and sale on the gênerai Une of the road of that company 
the lands within certain boundaries. Subsequently this statute was 
amended, and the words "pre-emption" and "private entry" were 
omitted. The court held that the réservation in this amended act 
could apply only to a sale of the property under the gênerai laws, and 
did not apply to a disposai of them under the préemption or home- 
stead statutes; in other words, the réservation could not be made 
to cover any other mode of disposai of the public lands than that 
named thereih. 

The fact that in 1874 congress passed an act which extended to 
ail settlers on said lands wlio niight désire to take advantage of the 
same (the homestead act) would not hâve the eiïect to take them 
from the spécial appropriation tliereof, and restore the same to the 
same condition as the mass of the public domain. I do not knoW 
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what interpretation the land départaient bas given to tliis act. 1 
think it might be limited to settlers upon tkese lands at the date of 
the passage of the act. But the détermination of this point is not at 
ail necessary in this case. Whaterer intei'pretation might be put 
upon it, the lands still remain subject to the provisions of the stat- 
ute of June 5, 1872, and any portion of the same was subject to be 
sold at f 1.25 per acre, and the proceeds devoted to this spécial fund. 
It might be that none of thèse lands would be taken under the home- 
stead act. Until they should be so taken, that statute of June 6th 
covered and appropriated them. The fact of tâking any portion of 
said lands as a homestead would not certainly hâve the effect of re- 
storing the same to the same condition as the mass of the public do- 
main. In the case of Tiu-ner v. Missionary Union, 5 McLean, 344, it 
was held that the devoting of lands to be sold for the beneflt of cer- 
tain Indians — that is, the proceeds of the sale were to be given to 
them — ^was an appropriation of such lands, and withdrew them from 
gênerai location and pre-emption rights. 

I flnd, after some considération of this matter, that the land upon 
wldch défendant made his settlement, and which is in dispute herein, 
with others, was appropriated by an act of congress to another pur- 
pose than that of building, or aiding in bidlding, plaintiff's road; 
that congress, under the tenus of the grant to plaintiâ, had the right 
to do this, and violated no contract with plaintiÊf by so doing; that 
this appropriation to the spécial purpose named existed when the 
deflnite route of said road was flxed, and a plat thereof flled witli 
the commissioner of the gênerai land ofilce, and hence did not pass to 
platntiff, and it had no title to the same at the commencement of this 
action. This conclusion, with the one that the lands were not public 
lands at the date of the grant to plaintiff, and hence did not, for 
that reason, pass to plaintiff, warrants me in finding for défendant. 
I therefore order that judgment be entered against plaintiff and for 
défendant; that be is entitled to the possession of the promises de- 
scribed in his answer; and for his costs in this action expended. 



UNITEÏD STATES V. FOX et al 

(District Ooui-t, E. D. Pennsylvanla. January 13, 1893.) 

No. 3. 

CUSTOMS DUTIES — EktBT AND APPRAISEMBNT— EeLIQUIDATION. 

The général loile that upon the re-examination and reliquidation of duties 
the packages of goods must themselves be présent, does not apply in the 
case of lonses for optlcal instruments, when there is no question as to their 
value, and it appears that a single spécimen is a perfect représentation 
of the whole importation. 

Samb— Identity of Samplbs. 

In an action by the govemment to recover duties from the importer, 
which action is bascd on a rellquidation, the fact that the appraiser who 
made the re-examination cannot at the trial identify particular samples 
as belonging to particular invoices is immaterial when the goods consist 

, ot lenses for optlcal instruments, which are exactly alike in ail the in- 
voices, and the testimony further shows that at the ttrne of malung the re- 
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eXftniinatlon the appralser bàd each somple markcd as from the particular 
invbioe. 

8. BAMB— RBLIQOTDATIOIf. 

The fact that duties pald under protest hâve beén refunded upon a re- 
classlflcàtion will not prevent the govemment from recovering undér a 
seooad, rèliquidation, whereby the original duties were restored, 11 the suit 
is broùght before the expiration ol one year from the entry of the goods. 

4. Same— Limitation— RuNNiNG dp thb Statuts. 

When duties paid under protest are refunded according to a second 
classiflcation, the ofiace of Ihe protest is then lulfllled, and it cannot there- 
after operate to extend the period wlthin which the govemment may 
make a third rellqùidatlon of the duties. 

At Làw. Action by the United States against Samuel L. Fox and 
Edward B. Fox, trading as James W. Queen & Co., to recover customs 
duties. Heard on motion for new trial. Motion granted. 

From July to November, 1889, the défendants imported into the port of 
l'hiladelphia certain small plates of glass of varions shapes, with thelr faces 
polished, but wlth their edges rough, thèse plates of glass belng fitted for use 
ils leuses in optical instruments, when thieir edges should be eut to fit them to 
Ihe instruments. Thèse goods were enteted as manufactures of glass. They 
were fexamined by the appralser, who reported them to be manufactures of 
glass of a certahi value, and subject to a duty ol 45 per cent. This duty was 
dulypaid, but in each case there was a protest by the importer, clalming that 
the articles were glass disks, unwrought, for use in the manufacture of op- 
tical instruments, and therefore wlthin paragraph Y08 of the Iree list Pend- 
Ing thèse protests, on October 8, 1889, a suit brought by the présent défend- 
imts was trled in the United States circuit court at Philadelphia, which In- 
volved, among other matters, a question ol duty upon similar articles. The 
i-harge of the court was to the effect tliat the articles were manufactures of 
glass, and weré dutiable as such. The case was not appealed, as the princi- 
pal matters Involved were articles of another description, as to which a similar 
■question was pending in another case in the suprême court of the United 
States, and nothing further was done pending the décision of that question. 
A short time prior to the trial of this case at Philadelphia, a case had beea 
trted la the circuit co\irt at New York, which also mvolved the rate of duty 
upon certain glass plates. At the trial hi Philadelphia, It was clalmed that 
tlils décision in New York appUed to the articles In suit at Philadelphia, but 
the court distinguished the two cases, and refused so to rule. 

On December 13, 1889, W. Reed WUUams, who was also an importe» 
at Philadelphia of similar goods, and who had protests pending, applied to 
the secretary of the treasury, clalming that the New York décision covered 
the Involces at Philadelphia, and askmg the secretary to tnvestlgate the mat- 
ter, and to order a refund of the duties collected on said merchandise at Phila- 
■delphia. In pursuance of this request, the secretary of the treasurj asked the 
■colleotor at Philadelphia for a report, and the matter was relerred to the ap- 
pralser at Philadelphia for a report upon aU the entries of said merchandise. 
He reported that ail the goods were covered by the New York décision, and 
upon his report refunds were ordered in aU the cases. The présent défend- 
ants had nothing to do wlth the appUcatlon of W. Reed Williams, or with the 
investigation and order which folio wed. They, however, recelved under this 
order the refûnds made by the direction of the secretary of the treasury. 
Af ttr the date of the report of the appralser upon this question of reftmds, 
viz. from December 23, 1889, down to September 29, 1890, the défendants 
made a number of importatli ns of the same merchandise, which they entered 
as glass disks, unwrought. Thèse were duly examlned by the appralser, and 
retumed as glass disks, unwrought, free of duty, and a liquidation was made 
t)y the collector ficcordingly. 

In Noveriiber, 1890, the collector, in the belief that a mlstake had been made 
Jn holding thèse goods to be wlthin the décision of the New York case, re- 
Uquidated aU the entries, Inclnding those in which the money had been re- 
funded and those where the goods had been passed free of duty. In the for- 
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mer class of cases he restored the orignal duty; In the latter class of cases 
lie liquidated a duty of 45 per cent., as manufactures of glass. In both cases, 
before liqnldatmg, he sent the invoices and entties to the appraiser, who 
made a new retnrn that the goods were manufactures of glass, dutiable at 45 
per cent., and were valued at the amount stated in the Invoices, and upon this 
retum the collector based hls liquidation. In the case of three of the entries 
in which the money had been refunded the last Uquldation was made more 
than a year after the original entry. At the time of this last liquidation ail 
the goods, including the examlnation packages, had beeu deUvered to the 
importer, and had passed into consumption. The appraiser and collector, 
however, were in possession of samples of this kind of goods which they con- 
sidered sufflcient to enable them to judge of the goods, but which they could ' 
not identify as coming from the particular invoices or examlnation packages 
thereof. The testimony of the examiner on this point was as foUows: 

"By the Court: Question. Had you the lenses before you at that time? 
Answer. I had samples; a sufflcient number of samples. By the District At^ 
torney: Q. At the time that you had those invoices before you the second 
time, or at any time after the original appraisement, state whether or not 
you had before you a Ime of samples which was sufflcient to enable you to 
correctly describe the character of the goods to the coUeotor. A. I had. Q. 
What did you hâve before you? A. I had a suffic'ent Une of samples. By tho 
Court: Q. What hsd you? What quantlty of thèse glasses had you? A. 
Quite a number. Many of thenj are présent hère. Q. Of this same Invoice, 
not of some others? A. I had some of this invoice and some of others. Q.' 
Were the original samples still in the office? A. Some of them were. Q. And 
you had those before you? A. Yes, sir. We hâve some of them there yet. 
By the District Attomey: Q. State what is the practice of your office vi^ith 
référence to taking samples of such Importations as thèse at the time the in- 
voice and examlnation packages are before you. A. We take a sufflcient num- 
ber of samples, so that in the event of any question arislng we can refer to 
the samples. That is an eveiy-day occurrence. Q. At the time you made tlie 
second report, you had those samples before you? A. I had. * * * By Mr. 
Prichard: Q. You had before you certain samples which came from varions 
Queen invoices,— samples which, in your judgment, were qulte sufficient to dé- 
termine the value of the goods, and which ought to falrly represent them? 
A. Yes. Q. You did not hâve a sample there of this particular invoice in suit? 
A. No, sir; I cannot say that I had. Q. But you had varions samples, which 
represented generally a Une of goods throughout this invoice? A. I had suffi- 
cient quantlty to answer my purposes. Q. Hâve vou got those samples hère 
which you can Idenlify as being from any invoice in this case? A. I had some 
samples hère, and I had them marked, each one wrapped in separate paper. 
and marked representing the number of entry or steamer, but those papers 
were taken ofC. Possibly it was not understood about them. They hâve be- 
come somewhat mixed up now. When I brought them hère originally I had 
«ach one marked, so that I could apply It to each individual Invoice. Q. Can 
you teU me. In thèse twenty-odd Invoices, about how many samples you had 
which you identified as coming from the particular invoices in suit? A. They 
may not hâve been aJl from this importation, but they represent the goods. 
Q. I only want to understand how many samples, In point of fact, that you 
could Identify as coming from thèse particular invoices. A. That I could not 
do. Q. Could you give us any Idea? A. I could not do that. They are ail of 
them of one character. To plck out one of thèse samples, and say it belonged 
to this Identical invoice, I could not do. Q. You were able to do that once be- 
cause you had them put up in papers? A. I was. I kept a mémorandum of 
the numbers. I wrapped the samples up in papers, and put labels on them, 
by which I could identify them. Q. You did not, in point of fact, at the time 
of your second retum, hâve the examlnation packages or the goods before 
you? A. Not the original goods. Q. I mean other than the samples? A. Xot 
other than the samples. Q. Did you go to the store of the importer, and en- 
deavor to flnd the goods? A. I did m some cases; probably not In this identic- 
al case. Q. I mean as to this particular Invoice. I do not moan what your 
custom is. I mean at the time of the second liquidation in November, 1890. 
A 1 do not remember whether it was necessary at that time to go to hiih for ' 
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{■amples. I think pcsslbly we liad a sufaclent number. We liad the Identical 
samplei^ lat ttiàt .time. I mlght say that some of the samples were sent to the 
departmeiit at' Washington, some were sent to New Yoi*,. and were sent to 
différent: ptacies, and I thtuk sOme were sent to the collector. They became 
scatterel." 

Against this ûval liquidation the défendants protested, not only 
upon tke ground that the articles were glass disks, unwrought, and 
entitled to free entry, but also upon the ground that the return was 
made by the appraiser without any inspection of the goods, or of 
-the portion thereof required by law. There was no évidence of 
fraud m the ca«e, nor of any tnistalce, excepting the error of judg- 
ment, if it was an error, made by the appraiser, and which, so far 
as the évidence disclosed, was not occasioned by any action of the 
défendants; nor was ther^ any évidence of concealment as to the 
character of the goods, it appearing that the mistake, if it was such, 
was made with full knowledge of the facts. 

At the conclusion of the évidence a verdict was taken for the de- 
fendants ùhder the f oUowing written stipulation: 

"It is agreed that, In order that the questions of law may be dlscussed In 
the above case, a verdict shall be taken for tte défendants, and a motion for 
a now trial made by plalntllï, and, If a new trial Is ordered by the com-t, the 
case shaU be submltted upon the sténographie report of the évidence already 
taken, without new évidence on elther side, and a verdict rendered In aç- 
eordance wlth the instructions of the court as to the law upon such évidence. 
It is further agieed that the r^asons for a new trial shaU inolude ail objec- 
tions and exceptions taken during- the trial, as weU as the points submltted 
by elther side. Both parties reserve the right to take a writ of error of ap- 
peal from the décision of Ihe court." 

Ellery P. Ingham, for the United States. 
Frank P. Prichard, for défendants. 

BUTLER, District Judge. The annexed statement of facts, and of 
testimony respecting samples rëtained by the customs officers, fur- 
nished by the défendant, is substantially correct, and is adopted for 
the purposes of this motion. 

The defendant's position, that the final liquidations, on which the 
suit is based, were made too late and are invalid, because the pack- 
age taJten for inspection had then been returned to the importer, 
cannot be sustained, under the circumstances shown. There is no 
room for doubt respecting the gênerai rule applicable to this sub- 
ject. It is true that the gov^iunent can only collect duties in the 
manner prescribed by statute. While the liability of the importer 
is Personal, it is imperfect until the amount due is ascertained ac- 
cording to the methods thus provided; and no recoveiy can be had 
until tiiis is done. There must be inspection of designated pack- 
ages, to ascertain the value and description of the merchandise; and 
a liquidation made accordingly. Where the merchandise is subject 
to an ad valorem duty the appraisement is important, as it forma 
the basis of liquidation. "Where it is subject to a spécifie duty, ac 
cording to description and classification, it is not so material. In 
the former case the importer is entitled to a rehearing and appraise- 
ment before a spécial tribunal. In the latter he is not, as the ap- 
praisement does not aiïect him. While the statute provides for re- 
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examination and reliquidation, it is silent respectmg the présence 
of package wlien this is done. It is well settled, however, tliat 
they must generally be présent. The question bas repeatedly been 
before the courts, and the ruling upon it hâs been uniform. The 
government itself has flnally adopted this view, as is shown in the 
"Synopsis of Décisions" of the treamiry départaient, No. 4,588, cited 
in the defendant's brief. Where the appraisement is the basis of 
liquidation, as where the duties are ad valorem, and the importer is 
entitled to an appeal, or where the merchandise is such that it may 
possibly not be uniform in character throughout the packages, or 
may be of a doubtful or uncertain description, as in the cases of 
wool, hair, and a variety of other articles, the présence of the pack- 
ages cannot be dispensed with; and the coOTts tàerefore hold thafc 
the authority to re-examine and reclassify in such cases, carries the 
requirement that they shall be présent. It is on this ground, and on 
this alone, that the gênerai rtde referred to rests. I do not think 
it is applicable to cases such as that before us, where the merchan- 
dise throughout the packages is necessarDy uniform in character, — 
about the description of which there is no room whatever for ques- 
tion, and none is suggested, wheré thefefore a single sample is as safe 
a guide as the entire package. Hère the merchandise consisted of 
"lenses," a well-known manufacture of glass, being small plates 
formed into proper shape and prepared for use in spectacle cas^i. 
One of them is precisély like ail otiiers, except as to small and un- 
important différences in size. The testimonj fully warrants a con- 
clusion that samples from the packages of each importation were re- 
tained, and présent when the re-examinations were made. If the 
entire packages had been présent they would hâve afforded no ad- 
ditional aid. As before suggested, no question of value was involved, 
nor was there any dispute about the proper description. They were 
admitted to be 'lenses," and were ascertained so to be by the ap- 
praiser, on his original examination. He did not then describe them 
as Buch, only because his superior directed otherwise. The final ex- 
amination was simply to correct this misdescription, about which 
there was no controversy, nor room for controversy. To hold that 
the packages must be présent in such a case (in the absence of stat- 
utory requirement) would clearly seem to be carrying the rule be- 
yond the reason on which it is founded; and it would furthermore 
resuit in serious disadvantage to importers, by the unnecessary ré- 
tention of their merchandise. 

I do not regard it as important that the appraiser, Mr. Icholtz, was 
unable to point out on the trial which of the samples were from one 
importation and which from another, — no question being raised 
about the description of the merchandise. When taken they were 
wrapped in paper and marked, and when the re-examination was 
made were thus distinguishable. Since the wrappers hâve been re- 
moved hère they are so exactly alike that one cannot be known from 
another. Each is an accurate sample of the several importations. 

As respects the importations which were originally classified as 
glass wi'onght, on wMch duties were paid accordingly, under pro- 
têt, and the amount subsequently retumed, under a second classiflca- 
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tion, and were again and finally classifled as glass wrought, I do not 
tbink the retum of the money stands in th.e way of recorering on the 
final liquidation. The retom of the money was siinply a mistake. 
It left tiie govemment and the importer just where they would hâve 
stood if the original classification had been as the second was. The 
right to further examination and classification remained. This right 
terminated, however, at the end of the year after entering the goods. 
As respects three of the importations the right was not exercised 
within this period, and the classification and liquidation came too 
late. Fraud, or the pendency of a protest which tends to retard the 
proceedingj extends the time. Hère, however, there was no room for 
a suggestion of fraud; and the protest filed to the original liquida- 
tion tèrniinated immediately on the second being made. Its office 
was performed and it ceased to operate. It did not, therefore, 
afEord any excuse for the postponement of the final liquidation, on 
which reeovery is now sought. 
For tàe rèaâons stated a new trial must be granted. 



DNITBD STATES v. YBANEZ. 
(Circuit Coiirt, W. D. Texas. Novembér Tenn, 1892.) 

1. Nbutbality Laws— Militabx Expédition— Nùmbees. 

Under Bev. St. § 52S6, the mllltary character of .an expédition agalnst a 
nation at peace with tlie United Statea may be determlned by the désigna- 
tion of pffloers or leadep^. the organization of men in régiments or com- 
panies or otherwise, and we purchase of mUitary stores; but no particular 
number of men is uecessary to complète the crime, nor is it necessary that 
such an expédition should actuaUy set eut, for the crime is completed by 
the mère organization, or any other step in the inception thereof. 

2. BAMB— CiBCUMSTAKTIAL EVIDENCB. 

When the prosecution relies In part upon circumstanttal évidence, the 
faots proved must ail be consistent with, and point to, gullt, only, and must 
be inconsistent with innocence. 
8. SÂMB— Testimont dp Accomplices. 

An accomplice is a compétent witness for the prosecution, but his testi- 
mony should be recelved With caution by the jiiry, and not regarded tuiless 
corroborated in some material part by unlmpeachable évidence, but it U 
not necessary that he be corroborated as to aU material points; and a per- 
son who is forced to join in such an expédition agalnst hlâ wlU is not an ac- 
complice, within the rule. 

4 CKBDIBILITt OP WlTNESSE*. 

Where testimony is conflioting, the Jury should conslder, la determlnlng 
what welght to attach to the testimony of wltnesses, their means of in- 
formation, their manner in testifytng, the consistency of their testimony, 
and the interest they hâve in the resuit of the suit. 

Indictment against Carmen Ybanez for violation of the neutrality 
laws by setting on foot a military expédition against the republic of 
Mexico. Verdict, "GuUty," and sentence of three years in the peni- 
tentiary. 

A. J. Evans, for the United States. 
W. C. Cox, for défendant. 

MAXEY, District Judge, (charging jury.) The indictment contaîns 
two counts. In the ûrst count it is charged that the said Carmen 
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Ybaoïez did, on the 19tli day of December, 1891, within the western 
district of Texas, and witMn the territory and jurisdiction of the 
United States, unlawfuUy begin a certain military expédition, to be 
carried on from thence against the territory and dominion of the re- 
public of Mexico; the said United States being then at peace with 
the State and people of the said republic of Mexico. The second 
count charges that the said défendant did, on the 19th day of Decem- 
ber, 1891, within the western district of Texas, and within the terri- 
tory and jurisdictioin of the United States, unlawfuUy, and with force 
and arms, set on foot a certain military enterprise, to be carried on 
from thence against the republic of Mexico; the said republic of Mex- 
ico being at peace with the United States. The statute upon which 
the indictment is predicated reads as foUows: 

"Every person who, within the territory or jurisdiction of the United States, 
begins or sets on foot, or provides or prépares the means for, any military ex- 
pédition or enterprise, to he carried on from thence against the territory or 
dominion of any foreign prince or state, or of any colony, district, or people, 
with whom the United States are at peace, shall be deemed guilty of a high 
misdemeanor," etc. Eev. St. § 5286. 

This law has been carefuUy considered by Judge Judson in the case 
of U. S. V. O'Sullivan, 9 N. Y. Leg. Obs. 257. His views, in the main, 
I will adopt, and giA'e to you in charge, in this case. 

Before the jury can convict on this indictment, it must be proved 
to their satisfaction that the expédition or enterprise was, in its char- 
acter, n'ilitary; or, in other words, it must hâve been shown, by 
compétent proof, that the design, the end, the aim, and the purpose 
of the expédition or enterprise were some military service, — some at- 
tack or invasion of another people or country, state or colony, as a 
military force. The engagement of men to invade or attack another 
people or country by force and strong hand; the désignation of offl-' 
cens or leaders; the classiftcation and arrangement of men in régi- 
ments, fe(ina<]]'ons, battalions, or companies; the division of men into 
infantry, f avali-v- or riftemen; the purchase of military stores, such as 
powder or bail, for an expédition, — give character to the expédition 
itself, provided there is suiHcient proof to satisfy the jury that they 
are to be used. But any expédition or enterprise in matters of pîeas- 
ure, commerce, or business, of a civil nature, unattended by the de- 
sign of an attack, invasion, or conquest, is whoUy légal, and is noi au 
expédition or enterprise within this act. To constitute an offense, 
under the law, there must hâve been a hostile intention connected 
with the act of beginning or setting on foot the expédition or enter- 
prise. This intended hostility, or this intended physical movement, 
characterizes the beginning or setting on foot an expédition. The one 
makes it military; the other, not. How this distinctive character 
shall be shown dépends upon the proof. The mère fact that men, 
armed with rifles, and supplied with ammunition, crossed the Rio 
Grande river from the territory of the United States into Mexico, 
would not be sufificient, of itself, to constitute a military enterprise 
with hostile intent; and we should require proof what they were to 
do, and what their destination was. Without such quaUfying proof, 
the expédition might stlQ be lawful; but with it, its military character 
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migkt be éstablished. The cfbjeot of th:e::6xpeditioîi is aa important 
tMng to be considered. A specious covering, aa artifice, secret move- 
ments, or dieceîptive proceedjligs may aid somfewliat in fixing tbe true 
character or nature of the acfc Tke tenn "expédition,'' employed in 
the statute, is used to signify a marcli or voyage with martial or hostUe 
intention^. Tàe tenn "entèPprise" means an undertaliing of hazard; 
an arduons attempt. "Begin" is to do the first act; to enter upon. 
We may say, *^itli. ail proplîety, that to begin an enterprise is to take 
the flrst step, the initiatory movement of, an enterprise, the vevy 
formation and commencement of an expédition. To "set on foot" is 
to arrangé; to place in ordet; to set foïward; to put in the way of 
being ready. Aiter thèse proofs are made bul^ the prosecution must 
further show that the beginÈiûg, the setting on foot, of such expédi- 
tion or e|nterpris^ was within the territory or jurisdiction of the 
United States, aud to be carried on from thence against the territory 
or dominion of the republic of Mexico. That the United States are at 
peace Mth, ïïèiicO is a f act well known, and does noib fequire proof. 
You win see, by câreful attention to this law, that there are certain 
acts which are declared to be unlawful, and which are prohibited by 
the statute, to wit, to begin an expédition; to "set oai foot" an enter- 
prise,— the expédition or enterprise, in either case, having référence 
to one of a military character, 

It is not necessary that both of thèse distinct provisions shall be 
violated, to, constitute the offense. The proof of either one of thera 
will be deemed sufflcient They are put in the altematiTe. It is not 
essential tO the case that the expédition should start, much less that 
it should be accomiplished. To "begin" is not to finish; to "set on 
foot" is not to accompUsh. The language of the statute is very com- 
prehensive and peremptory. It brands as an offense against the gov- 
'ernment the first effort or proposai by individuals to get up a military 
enterprise in this coxmtry against a foreign one. It does not wait for 
the Project to be consummated by any formai array or organization of 
forces, or déclaration of war, but strikes at the inception of the pur- 
pose, in the first incipient step taken with a view to the enterprise, 
by their engaging men, munitions of war, means of transportation, or 
funds for its maintenance. 2 Whart. Crim. Law, (5th Ed.) pp. 519- 
525. This statute does not require any particular number of men to 
band together to constitute the expédition or enterprise one of a mili- 
tary character. There may be divisions, brigades, and régiments, 
or there may be companies or squads of men. Mère numbers do 
not conclusively fix and stamp the character of the expédition as mili- 
tary or otherwise. A few men may be deluded with the belief of 
their ability to overturn an existing government or empire, and, 
laboring under such delusion, they may enter upon the enterprise. 
Now, if a few men, whether 25, 50, or 200, "begin" or "set on foot," 
within the territory or jurisdiction of the United States, a military 
expédition or enterprise, to be carried on from thence — that is, from 
the territory or jurisdiction Of the United States — against the re- 
publio of Mexico, they would be guilty of an offense against the stat- 
ute. The proof must establish in yoiir minds the fact that the ex- 
pédition or enterprise was of a military character; and when the 



UNITED STATES V. YBANEZ. ' 539 

évidence shows that the fend and object were hostile to or forciblc 
against the republic of Mexico, then it would be, to ail intenta and 
purposes, a mUitary expédition. Again, the prosecution is bound to 
prove that the act of beginning or setting on foot a military expédi- 
tion or enterprise was within the territory or jurisdiction of the 
United States; and you are instructed, in this connection, that the 
western district of Texas is within the territory and jurisdiction of 
the United States. And the proof must further show that the expédi- 
tion or enterprise was to be carried on from the territory or jurisdic- 
tion of the United States against the republic of Mexico. 

1. From the évidence, you must be satisfled, beyond a reasonable 
doubt, that the défendant began a military expédition, or set on foot 
a military enterprise, in the western district of Texas, to be carried 
on from thence against the republic of Mexico. 

2. The proof must establish in your minds that the expédition or 
enterprise was a military expédition m enterprise, and évidence 
showing that the end and objects were hostile to or forcible against 
a nation at peace with the United States characterizes it, to aU la- 
tents and purposes, as a mUitary expédition or enterprise. 

3. You must be satisfled from the évidence that tiie défendant did 
begin a military expédition, set on foot a military enterpriseï, as 
charged in the indictment, or was présent, actively aiding and abet- 
ting in the commission of the offense, before you can return a verdict 
against him. 

In reaching a conclusion as to the guilt or iimocence of the défend- 
ant, you will consider ail the facts and circumstances in évidence be- 
fore you. A criminal offense may be established or proved by cir- 
cnmstantial évidence as well as by direct testimony. But, "when the 
prosecution, ta a criminal case, relies upon circumstantial évidence, — 
that is, upon proof of the facts or ch-cumstances which are to be used 
as a means of arriving at the principal fact in question, — ^it is a raie 
that thèse fa«ts or circumstances must be proved, in order to lay the 
basis for the presumption which is eought to be established. Each 
circumstance essential to the conclusion must be proved to the same 
extent as if the whole issue rested upon the proof of such essential 
circumstance." In a case depending on circumstantial évidence, — 
and the govemment hère partly relies upon évidence of that char- 
acter, — ^the rule is that — ^First, "the hypothesis of delinquency or guilt 
of the offense charged in the indictment should flow naturally trom 
the facts proved, and be consistent with them ail; and, second, the 
évidence must be such a^ to exclude every reasonable hypothesis but 
that of guUt of the défendant of the offense imputed to him; or, 
in other words, the facts proved must ail be consistent with, and 
point to, guilt, only, and must be Inconsistent with innocence." 

It is insisted by the défendant that certain witnesses who testifled 
for the government were active participants in the crime charged 
against him, and that, therefore, their testimony, standing alone and 
uncorroborated by other évidence which connects the défendant with 
the offense imputed to him, is insuffîcient to justify a conviction. 
You can readily recall the names of those witnesses who testifled to 
their connection with the movement designated by them as tho 
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"Gaxza Expédition." Some of them are, by their own statements, 
clearly accomplices, while at least two others claim that they were 
captured by Garaa's men, and were compelled to join the expédition 
iinder the pressure of force and threats of violence. If any of the wit- 
nesses testifying in the case were constrained or compelled to gq 
with, and remain in, the expédition, because of violence, or threats of 
violence, offered to them by men engaged in the enterprise, — that is, 
if they did not join and remata with the expédition voluntarUy, but 
were copipelled to do so by men engaged therein, — then they would 
not be regarded, in law, as accomplices; for an accomplice is a volun- 
tary assistant in a crime. "He is a person who knowingly and voiun- 
tarily, and with common intent with the principal offender, unités in 
the commission of an offense." Bearing in mind this distinction be- 
tween a person who is an accomplice and one who is not, you are f ur- 
ther instructed that whether the testunony of an accomplice be true 
or false is a question which, lïke aJl controverted questions of fact, i» 
submitted solely to you to détermine for yourselves. It is not within 
the province of the court to pass upon controverted questions of fact, 
or upon questions affecting liie credibility of witnesses. But it is the 
duty of the court to call your attention to certain rules which obtain 
in courts of justice in référence to thèse persons known in law as "ac- 
complices." On this point you are instructed "that a particeps crim- 
inis, — ^that is, an accomplice, — notwithstanding the turpitude of his 
conduct, is not on that account an incompétent witness." It is the 
settled rule in this country that an accomplice in the commission of a 
crime is a compétent witness, and the government has the right to use 
him as a witness. It is the duty of the court to admit his testimony, 
and that of the jury to consider it. The testimony of an accomplice 
is, however, always to be received with caution, and weighed and 
scrutinized with great care by the jury; and it is usual for couiis to 
instruct juries— and you are so instructed in this case— not to regard 
the évidence of an accomplice unless he is conflrmed and corroborated 
in some material parts of his évidence connectiag the défendant with 
the crime, by unimpeachable testimony. But you are not to under- 
stand by this that he is to be believed only in such parts as are thus 
conflrmed, which would be virtually to exclude him, inasmuch as the 
conflrmatory évidence proves, of itself, those parts it applies to. If he 
is conflrmed in material parts Connecting the défendant on trial with 
the offenses charged in the indictment, he may be credited tu others; 
and the jury will décide how far they will believe a witness, from the 
conflrmation he receives by other évidence;- from the nature, proba- 
bility, and consistency of Us story; from his manner of delivering it, 
and the ordinarv circumstances which impress the mind with its 
truth. U. S. V. Kessler, Baldw. 22; U. S. v. Beeves, 38 Fed. Eep. 409, 
410. With the rules above announced for your guidance, you will 
give to the testimony of such witnesses as hâve been shown to be ac- 
complices such weight as you consider it entitled to receive. 

As the court has already intimated, you are the exclusive judges of 
the credibUity of witnesses, and of the weight to be attached to their 
testimony; and, in weighing and considering the évidence before you, 
you should endeavor to reconcile and harmonize it, if you can. "When 
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this cannot be done, you must détermine for yourselves what por- 
tion qf ihe conflicting testimony is most wortliy of belief. The court 
can only give you a few gênerai raies as guides for weighing and de- 
ciduig between testimony that cannot be reconciled. You should 
look to the circumstances surrounding the respective witnesses, and 
the way in which they testify, in considering tte weight to be given 
to their testimony ; to tlieir means of information, and opportunity of 
knowing the facts whereof they speak. ♦ • * You should aJso 
consider the maimer and bearing of the witnesses in testifying. Do 
they show a zeal in stating facts favorable to one side, and reluctance 
in disclosing facts that would beneflt the other? Do they testify in 
that frank, candid, straightforward way which a witness should do, 
under the solemnity of an oath? Or do they évade or equivocate? 
You should also look to the consistency of their testimony. • • ♦ 
You should especially look to the interest which the respective wit- 
nesses hâve in the suit, or in its resuit. » * » Where a witness 
has a direct, personal interest in the resuit of the suit, the temptation 
îs strong to color, pervert, or withhold the facts." Under the forego- 
ing rules you will give to the testimony of the witnesses such weight 
as in your judgment it should receive. 

You are further instructed that the presumption of law is in favor 
of the innocence of the défendant, until his guilt is established, by the 
évidence, to the satisfaction of the jury, beyond a reasonable doubt; 
and if, upon full considération of aU the facts and circumstances in 
évidence, you entertain a reasonable doubt of his guUt, you should 
give htna the beneflt of it, and acquit hitn. It is difflcult to deflne, in 
exact terms, the nature of a reasonable doubt. It may be said to 
arise "from a mental opération, and exists in the mind when the judg- 
ment is not fully satisfled as to the truth of a criminal charge, or the 
occurrence of a particular event, or the existence of a thing. It is a 
matter that must be determined by the jury, acting under the obliga- 
tions of their oaths and their sensé of right and duty." If, from an ex- 
amination and considération of ail the f acte and circumstances in évi- 
dence, taken in connection mth the charge of the court, you are sat- 
isfled, beyond a reasonable doubt, that the défendant is guilty, as 
chargea in the indictment, you will return a verdict in the following 
form: "We, the jury, find the défendant, Carmen Ybanez, guilty, as 
charged in the ûist and second counts of the indictment." If, how- 
ever, you find him guilty either under the flrst or second count, but not 
guilty as to the other, you will frame your verdict accordingly, indi- 
cating under which one of the two counte he is guilty, and under 
what one he is found not guilty. If your flnding be in his favor as to 
both of said counts of the indictment, you will simply say: "We, the 
jury, flnd the défendant not guilty." 

It is said, gentlemen of the jury, by the learned judge from whose 
charge I hâve already quoted, that — 

"The all-pervadlag object of thls neutrailty law is peace with ail nations,— 
national amlty,— which will alone enable us to enjoy friendly intercourse and 
unlnterrupted commerce, the great source of wealth and prosperity; in short, 
to prevent war, wlth ail its sad and dtsolating conséquences.'' 

Such being the object of the law, it is the duty of courts and jurie» 
to enforce it, whenever the occasion arises, with fairness and im- 
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pàl?ti£fli% but fearlessly and With firmness. While our own govem- 
liï^f affôrds protection and a safe asylum to honest, upright, and 
llbfei^-ldting Jjeople, it tas the right to demand, on thelr part, ob©- 
difeiicë të law and respect for our international obligations; and al- 
though a ditlzen, or other pèrson living under tHe influence of Amer- 
ican institatiOins, may enjoy the utmost liberty, consistent with public 
oMer, yet that liberty is a liberty regulated by law. It is not an un- 
restraliied liCenSe, conferred upon an individual, to vlolate the law 
with iïnpunity, and thus produce anarchy at home, or, as the case 
may be, imperil the amicable relations which may subsist between 
our own government and that of a Mendly f oreign power. Men must 
obey the law, else the social fabric falls. IHdependent states and 
nations must discharge their international obligations to each other, 
if they désire the maintenance of peace, and the continuance of 
friendly int«*course. The évidence in this case makes it manifest 
that the executive départaient of the fédéral government, with the 
active assistance and co-operation of the state authorities, has per- 
formed Its duty in the endeavôr to prevent a violation of the neutral- 
ity laWs, by dispersing aPmed bodies of men, who, from the inception 
of the Garza movement until recently, infested the lower portion of 
this judicia,l district, and by aiding in the arrest of numerous persons 
supposed to be offendei* against the statute. Let us, also, gentle- 
men, perform the duty assigned to us. The défendant now on trial 
is charged with a violation of this law, and it is for you to say 
whether he is guilty or innocent of the offense. Give the case a fair, 
candid, and impartial hearing. If he be innocent, do not hesitate 
se to déclare. But if, under the évidence and foregoing instructions, 
you deem him guilty, then so say by your verdict. The case is now 
remitted to your keeping. Take it, and render such a verdict as may 
be just both to the government and the défendant. 



UNITED STATES v. BRADFOKD. 

(District Court, D. South CaroUna. January 6, 1893.) 

Falbb Prêteuses— Intbnt to Dhfbadd. 

Under Aet April 18, 1884, maklng it a felony to falsely prétend to be an 
officer or employé of the United States, with Intent to defraud the United 
States or any person, where an indlotment charges such false personatlon 
In order to defraud the United States or a certain raUroad company, It 
must be shown, to authorize a conviction, that défendant, to consummate 
hls fraudulent intent, so falsely represented himself to some agent of the 
government, or to some ag^nt of the raUroad company. 

At Law. Indictment against Samuel J. Bradford for violation of 
Act April 18, 1884. Verdict of not guilty. 

B. A. Hagood, Asst. U. S. Atty. 
Samuel Lord, for défendant. 

SIMONTON, District Judge. The défendant îs indicted under the 
act of congress approved 18th April, 1884, (23 St. p. 11,) falsely and 
fraudulently pretending and assuming to be an employé of the United 
States in order to defraud the United States or the Northeastem 
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Kaîlroad Company. The admitted facts in the case are that on the 
morning of 19th December, 1892, Mr. Waring, postal clerk, was in 
his postal car at tlie dépôt of the Northeastem Kailroad in Charles- 
ton. Af ter assorting his mail, and while resting, he discovered the de- 
fendant concealing himself in a dark corner of the car. As soon as 
he discovered him, he sprung up and seized himby the coUar. That 
défendant said at once, "I am Bradford, and in the service." War- 
ing denying that he was in the service, défendant then said, "I hâve 
been discharged, but ï am trying to steal a ride to Florence." War- 
ing had an ofScer called, by whom défendant was arrested. In order 
to convict the défendant under this act, it must appear that he had 
formed an intent to defraud either the United States or the North- 
eastem Kailroad Conipany; and that, to carry out this intent, — that 
is to say, as the means of consummating his intent, — ^he falsely pre- 
tended to, be an employé of the United States. If it was his intent to 
defraud the United States, it must be shown by évidence that he 
falsely pretended to be such an employé to some agent of the govem- 
ment, in order, und^ this false personation, to consummate his in- 
tent. , If his intent were to defraud the railroad company, then he 
must hâve represented falsely to some agent of the railroad company 
that he was an employé of the United States. Thèse essential élé- 
ments are wanting in this case. The jury must find the défendant 
npt guilty 



TJNITED STATES v. HURSHMAN. 

(District Court, D. Washington, S. D. November 16, 1892.) 

Indians— Sales of Liquob. 

Kev. St. § 2139, providea that every person who disposes of spirltuous 
liuuors to any Indlan "under the charge of any Indian supeiintendent or 
agent * * • shall be punished. » * *" HeM, that an Indian of the 
Nez Perces trlbe, a soldler In the United States army, la wltWn the meaning 
of the statute. 

At Law. Charles Hurshman was accused of the offense of unlaw- 
fully disposing of spirituous Uquor to an Indian, under Kev. St. § 2139, 
and held to answer therefor by a United States commissioner. The 
grand jvay, being uncertain as to whether or not the facts shown by 
the testimony of the witnesses for the goverimient brought the case 
within the statute, made a spécial presentment of the case. The 
court, being of the opinion that the presentment contained aU the 
requisites of an tudictment, caused the défendant to be arraigned, 
and required him to plead thereto, which he did, flrst by a demurrer, 
and afterwards by a plea of not guilty. Demurrer overruled. Trial, 
and verdict of not guilty. 

Patrick Henry Winston, U. S. Atty. 
H. S. Blandford, for défendant. 

ELAJNFORD District Judge. Although the défendant has been ac- 
quitted, and this particular case is no longer of importance, the ques- 
tion upon the demurrer is new, and merits a concise and précise 
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stàitéiilent and déciMion in writing, The présentaient chargéd the 
dèfëndfl,,nt trltit Haràig disposed of spirituous liquor to ônè Jamôs 
WiîîïaJ4s, an Indian of the Nez Perces tiibe, who wàs at the time 
a regulàr énlîsted soldier in the United States army, on dtity with 
his régiment at Ft. Walla Walla. Section 2139, Éer, St., upon 
wMch thé prosecutiôn is foimded, réads as follows: 

"Sec. 2139. No ardent spirits shall be mtroduced, imder any pretense, into 
the Indian oonntry. Every person who sells, exchanges, glves, barters, or 
disposes of any spirituous Uquors or wine to any Indian ùnder the charge of 
any Indian superintendent or agent • • • diaU be punlshable. * • *" 

The sufflciency of the presentinent is questioned on the ground 
that it does not allège that the Indian to whom the liquor was fur- 
nished was at the time under charge of an Indian superintendent or 
agent of the United States, and it is assumed that the contrary 
appears by the statement that said Indian was at said time a regu- 
larly enlisted soldier of the United States army, on duty with his 
régiment. ! hold that the words "under the charge of any Indian 
superintendent or agent," were intentionally put into the statute by 
congress, and must be given force and effect as expressive of the lég- 
islative wfll. I hâve repeàtedly decided that it is not a crime, under 
this statute, to dispose of spirituous liquor to British Columbia 
Indians, or Indians upon whom the rights, privilèges, and immuni- 
ties of citizenship hâve been conferred by the laws of the United 
States; and it is my opinion now that the statute under considéra- 
tion is not applicable to any case of selling or disposing of liquor 
to an Indian not at the time subject to the gênerai authority and 
supervision given by the laws of the United States to the offlcers of 
Indian affairs. I aiso concède that, consisfceutly with the mainte- 
nance of military discipline, there eau be no control by ofScers of the 
departinent of the interior of soldiers whUe on duty, or during their 
tenus of enlistment. But, when an Indian enlists in the military 
service, the officers of Indian affairs are only partially relieved of 
their charge concerning hini, and but temporarily deprived of power 
to control his person. While he is in the army said offlcers continue 
to be charged with the duty of caring for his family and property 
and intereSts as a member of his tribe, and upon his discharge from 
the army their right to control him will be fully restored. I consider 
that the principle applicable to the case of an Indian who, by ab- 
senting himself from his home for pleasure or profit, temporarily 
places himself beyond the physical power of his superintendent or 
agent, should be applied to this case. Neither the Indians them- 
selves, the offlcers of the army who induce them to enlist, or ofiicers 
of the interior department who consent to it, hâve any powei' to 
change the laws; and no act of either, affecting for the time being 
the actual situation of an Indian, can change his status- fi'om that of 
a ward of the nation. 

That the Indian named in the presentment is under charge of an 
Indian superintendent or agent is a légal conclusion from the fact 
of his being a Indian of the Nez Perces tribe. The facts being 
stated, the presentment is a sufficient pleading, although it does not 
atate the légal conclusion. 



PACIFIC CABLE RY. CO. V. BUTTE OTY ST. RY. CO. 545 



BLATR CAMBRA CO. T. ROBEY et aL 

(Circuit Court, D. Massacliusctts. January 19, 1893.) 

No. 2,741. 

Patents tor Intentions— Anticipation— Photogeaph Caméras. 

The tilird clalm of letters patent No. 159,5.37, issued February 9, 1875, 
to Stewart L. Bergstresser for a caméra liavlng a plate tiolder closed on ail 
sides except the one where the plcture is inserted, is void becanse of antici- 
pation by letters patent No. 116,771, issued July 4, 1871, to John and Jacob 
Stork. 

Ih Equity. Suit by the Blair Caméra Company against William H. 
Eobey and otliers for infimgement of a patent. Bill dismissed. 

John L. S. Eoberts, for complainant. 
Edwin H. Brown, for défendants. 

CAEPENTER, District Judge. This is a bUI in equity to enjoin an 
alleged infringement of the third claim of letters patent No. 159,537, 
granted February 9, 1875, to Stewart L. Bergstresser, as follows: 
"(3) A plate holder closed on ail sides except the one where the pic- 
ture is inserted, substantially as set forth." In the plate holder shown 
in the patent the photographie plate is inserted through the front, 
and the holder has no other opening through which Ught could corne 
to the sensitized plate. A plate holder exactly simîlar, in this regard, 
is shown in the letters patent No. 116,771, granted July 4, 1871, to 
John Stork and Jacob Stork, in which there is no opening except that 
through which the plate is inserted. The complainant points out that 
in the Stork holder the plate is drawn tnto the box by means of a 
phmger or handle passing through a hole in the back of the box, and 
that light may be admitted around this plunger; but the drawing an- 
nexed to the patent hère in suit also shows a handle for operating a 
flexible shatter, which handle passes through a slot tu the back of the 
box, and around which light may be admitted. It is thus évident 
that such an opening is not excluded by the words "closed on ail 
sides." The structure described in the third claim of the Bergstresser 
patent is therefore fully shown in the Stork patent. The claim is in- 
valid, for want of novdty, and the bill must be dismissed. 



PACIFIC CABLE RY. CO. v. BUTTE CITY ST. RY. CO. 

(Circuit Court, D. Montana. December 5, 1892.) 

No. 17. 

Patents fob Inventions— Validitt — Invention. 

Claims 2 and 3 of letters patent No. 203,249, Issued May 7, 1878, to T. 
H. Day for a rope tramway and apparatus, are vold for want of patenta- 
ble Invention In the conduit or tube covered thereby. 

In Equity. Suit by the Pacific Cable RaUway Company against 
the Butte City Street RaUway Company for infringement of a patent. 
Bill dismissed. 

Wm. F. Booth and Dixon & Drennen, for complainant. 
Geo. H. Knight, F. T. McBride, and Geo. Haldorn, for défendant. 
V.63F.no.5 — 35 
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ENOWLES, District Judge. This is a suit in equity, brought for 
the alleged infringement ai TJnited States letters patent No. 203,249, 
issued May :7, 18X8, to T. H. Day for rope tramway and apparatus. 
The patent was assigned to tlie complainant. The défendant is 
charged with infringing the second and third claims of the patent. 
Th)?se,<;lairas relate to; tiië constntction of the conduit^ and are in the 
followiing words: 

''(2) In coïnblnatlon wlth the rope channel or tube, C, buât upon the sur- 
face of the tles, as shown, the gutter, B, beineath the tube and ties, substan- 
tially as herein descrlbed. (3) The rope channel or tube, 0, built upon the 
suffaçe- of the ties. A, and provided wlth the cutter, B, beneath, in combina- 
tiôn -^rttlï'ti/e pulleys, T, haviiig their journal boxes secured beneath the tlm- 
bers, Oi àubstaritlally as herein descrlbed." 

The coTU^i is of the opinion that the conduit or tube of the Day 
patent cannot be said to disclose invention, and that it was not pat- 
eutable> and the bill ig therefore dismissed. 



THE WASOO. 

îlBliiLQUIST V. TIIB WASCÔ et aï. 

(District CJourc, D. Washington, N. D. Uec. 0, 1892.) 

No. 479. 

1. Càbbibbs^Who ABB Passbn&érs— Négligence. 

Qne who, after boardlng a steamer, leams that a certain landlng where 
he Intends to stop is ofl the steamor's route, and that he must pay extra 
fare In order to sfî>p there, and who décimes to do so.btit does not change 
his purpose of tàklng passage, Is a passenger from the time he goes on 
board, and as such can hold the steamer responsible for négligence 
whereby he Is Injured, although he does not prepay his fare or purchase a 
ticket, It beuig the custom for the purser to coUect fares on board. 

2. Samb— Defectivb ÀppiiiASCBS— Négligence of Employés. 

A paSSénger on a steamer, whUe on the stairway from the main deck 
to the cabln deck, was Injured by the fall of a heavy lantem, caused by 
the breaklng of a halyard by whloh It was being holsted to its place. 
The cause of suQh breaklng did not appear. Held, that the injury was 
caused by a deféct ta the appliances, or by the négligence of the men In 
charge of the lantem, and that the steamer was liable therefor in an ac- 
tion In rem. 
8. Admiraltt — Vexatious Arrbst — Loss or Business. 

Damages, should not be awarded to the claimants of a vessel for an 
Injury to her business by an arrest at a point on her route far from her 
owner's résidence, and at a time when her détention over Simday neces- 
sarUy follows, unless there is proof of malice or bad faith on the part of 
the libelant. The Adolph, 5 Fed. Hep. 114; Kemp v. Brown, 43 Fed. 
Kep. 391; The Alex Gibson, 44 Fed. Rep. 374, foUowed. 

4. BaMB— fLEADING— SeT-OIT. 

The proof of such an arrest, without any foundation la the pleadlugs 
for a crossdemand or set-off, should not decrease the amount of the 11- 
belant's recovery. ■ ; 

In Admîralty. Suit in rem by J. A. Mellquist against the pas- 
senger steamer Wasco, to recover damages for a personal injury to 
libelant while a passenger, caused by negligenca Findings and de- 
cree for the libelant. 
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Pi p. Carroil and J. G. McFadden, for lîbelant. 
E. M. Carr and Harold Preston, for claimants. 

HAMTOED, District Judge. The évidence shows that the libel- 
ant, a traveling salesman, went on board of the Wàsco at New What- 
com the moming of December 30, 1891. The steamer was then run- 
ning as a carrier of passengers and freight, on the route f rom Seattle 
to New Whatcom via Anacortes and other intermediate places, and 
was about to départ on her regular trip from New Whatcom via said 
intermediate places to Seattle. The libelant's intention was to visit 
Samish, Anacortes, and La Conner during his trip, and, upon going 
on board, inquired if he could be landed at Samish, and was inf ormed 
that Samish was off the steamer's route, and that she would go there 
only under a spécial arrangement whereby the additional cost to 
her would be paid. He decliaed to pay extra fare, but did not change 
his purpose of takiag passage on said trip. Prepayment of fare or 
the purchase of a passage ticket was not exacted, it being the cus- 
tom for the purser to coUect fare from those on board during the 
time of making passages. From thèse facts I conclude that the libel- 
ant, from the time of going on board the steamer, was a passenger, 
and entitled to hold the steamer responsible for the due fulflUment 
of its obligations as a common carrier of passengers for hire. The 
steamer has a stairway leadlng from the forward part of her main 
deck to her cabin deck, and, immediately after going on board, the 
libelant was upon said stairway, going either from the main deck to 
the cabin or in the opposite direction, and wMLe he was there the 
steamer's masthead light, a lantem weighing between 9 and 10 
pounds, was being hoisted to its position on the mast, and, by tlie 
breaking of the halyard, it f ell, striking the libelant on the scapula of 
his left shoulder. The blow caused severe pain, and produced a con- 
tused wound, in conséquence of which the libelant was for a time 
disabled from attending to his business, and incurred expense for 
médical treatment. The injury, however, was not dangerous in char- 
acter, nor permanent. The testimony faUs to disclose the cause of 
the accident, but it could not hâve happened if the haJyard and ap- 
pliances for suspending, the light had been sound, of suflficient 
strength and proper construction, and there had been no négligence 
on the part of the offlcers and men employed on the steamer in the 
performance of their duties in connection with said light. 

A carrier of passengers is, in law, bound to exercise a high degree 
of care for the safety of travelers, and any failure to provide sound 
equipments and appliances of sufficient strength and proper construc- 
tion, or to exercise due care iu the use thereof, is such négligence as 
wiïl entitle a passenger who may suffer an injury in conséquence 
thereof to damages; and an injury to a passenger on board a passen- 
ger ship, happening in conséquence of négligence on the part of 
the owner, oiHcers, or mariners of the vessel, is both a breach of the 
contract for transportation, and a tort, entitling the injured passen- 
ger to compensation and to a lien therefor upon the vessel. The City 
of Panama, 101 U. S. 462. The question in the case most difflcult to 
décide is as to the amount which wUl be fair compensation to the 
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libelant He complains of severe and protracted suffering, and pré- 
tends that his injury is permanent. The only évidence in the case to 
corroborate the libelant's testimony is that of his wife, physicians em- 
ployed by him, and a few of his friends, whose testimony, however, 
is in most respects a mers rei)etition of his own complainings and 
Btatements regarding his sufferings and injuries, with the addition 
of their opinions as to the genuineness and truth of the statements 
which he has made to them of his suffering and conséquent disability 
to work since the happening of the injury. His attempt has been to 
show to the court that in conséquence of the injury his body is de- 
formed, so that his shoulders are not of the same height; that he has 
lost entîrely the use of his left arm and hand; that he constantly suf- 
fers severe pain in his left shoulder and chest; that his lungs are af- 
fected; and that he is so entirely disabled as to be unable to remove 
his coat or change his clothing without assistance. In my opinion, 
this attempt is a faUure. There are many indications that the case 
has been overdone, and that the libelant is trying to magnify a corn- 
paratively trifling injury jnto a serions and permanent disability, for 
the purpose of unjustly extorting a large sum as his damages. The 
évidence was taken six months after the happening of the injury, and 
if the libelant had during that time been whoUy deprived of the use 
of his arm, as he prétends, the fact could be proved by more reliable 
évidence than his own statements. The softening of the muscles and 
wasting of the arm itself would, if the facts are as the libelant repre- 
sents, give physical and positive évidence of such facts. The physical 
appearances, as shown by the testimony of three reputable physicians, 
who exanodned the libelant in the month of July, are as foUows: 
There is but a slight différence in the measurements of the libelant's 
two arms. The muscles of the left arm are firm, having no appear- 
ahce of atrophy. That the libelant can raise, extend, and bend his left 
arm, and make ail the movements of which a left arm in its normal 
I condition is ordinarily capable.. His right and left lungs are equally 
Sound, and there is no indication of any localized ailment about his 
shoulder, spine, or chest, and no apparent cause or necessity for the 
drooping position in which he carries his left shoulder, as testified to 
by his witnesses. Two of the physicians who examined him testified 
that, in their opinion, the libelant has at times since the injury feigned 
'pains and disabilities, in the présence of others, for the mère purpose 
of manuf acturing évidence to enhance his damages in this case, and in 
that opinion I concur. It is now nearly six months since the évi- 
dence was taken, and a physical examination of the libelant at this 
time would go far towards conflrming or contradicting his assertions 
in regard to his injuries and disabilities made in July; and if he can 
show, by submitting to such examination, that my opinion is errone- 
ous, an opportunity will be afforded him for so doing, bef ore I sign the 
decree. As the facts now appear f rom the évidence, I consider that 
the sum of $150 will reasonably and sufflciently compensate the libel- 
ant for the injury actually sustained, and award him that sum, with 
costs. 

On the part of the claimants, évidence was introduced to prove that 
the libelant caused the steamer to be arrested at the Whatcom end of 
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her route, iustead of at Seattle, where ter owners réside, after busi- 
ness hours on Saturday evening, whereby she was detained over Sun- 
day; that by said détention she sustained a considérable loss; and 
that, in making tke arrest at said time and place, the process of the 
court was used to unnecessarily and vexatiously interfère with the 
business of the vessel. On this ground it is urged that no damages 
should be awarded to the libelant. This claun I cannot allow, for 
the reason that there is no foundation in the pleadings to support a 
cross demand or set-off; and I wUl say further that the authorities 
seem to hâve settled this to be the rule: that, even with proper plead- 
ings, damages wUl not be awarded for an injury to the business of a 
vessel in conséquence of a suit in rem, without proof of malice or bad 
faith. Henry, Adm. Jur. & Proc. p. 337; The Adolph, 5 Fed. Eep. 
114; Kemp v. Brown, 43 Fed. Eep. 391; The Alex Gibson, 44 Fed. 
Kep. 374. 



OHEGON CITY TRANSP. CO. V. COLUMBIA ST. BRIDGE 00. 
(District Court, D. Oregon. December 10, 1892.) 
(No. 2,093.) 

1. CONSTITUTIONAIi LaW — NAVIGABLE WaTEES— POWEHS DP StATES. 

In the absence of législation by congress a state may authorize the érec- 
tion of a bridge of any eharacter across a navigable water withln Its 
bordors, subject to the power of congress to abate or regulate the same. 
Bridge Co. v. Hatch, 8 Sup. Ct Rep. 811, 125 U. S. 1, foUowed. 

2. Admibaltt JtTRisDicTiON — Kavigablb ErvBKS" — Unauthorized Obstruc- 

tion — Collision. 

The owner of a vessel injured by a collision with an unanthorized ob- 
struction in a navigable water may malntain a suit in personam in ad- 
miralty to recover damages from the person who placed or malntains 
such obstruction therein; and a bridge bnUt under the sanction of an àct 
of the législature. In so far as it fails to comply with the same, is such an 
unauthorized obstruction, but In such suit it must be alleged and proved 
that such obstruction was the cause of the collision. 

8. Navigable Watkrs — Unauthorized Obstructions — Criminal Pbosbou- 
tion— jukisdiction. 

The act of congress of September 19, 1890, (26 St. 453,) only gives this 
court jurisdiction of a criminal action agalnst the owner of a bridge to 
recover a fine of $5,000 at the suit of the district attomey, when the 
secretary of war shall find that such bridge as constructed or maintained 
Is an unreasonable obstruction to free navigation of the water wWch it 
crosses, and when said owner shall faU or neglect to obey the order of 
the secretary thereabout 

(SyUabus by the Court.) 

In Admiralty. Libel in personam for collision of a steamboat 
with a bridge. On exceptions to the libel. Sustained. 

Zera Snow, for libelant. 

H. H. Northup, for respondent 

DEADY, District Judge. The Oregon City Transportation Com- 
pany, a corporation formed under the laws of Oregon, brings this 
suit against the Columbia Street Bridge Company, a corporation 
formed undCT the same laws, to recover damages for an injury sua- 
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fcained by its steamboat Alttoa virile passing through. tbe draw of 
said company's bridge across the Wailamet river. 

;The libel allèges that the bridge in question was built across tbe 
Wallamet from the loôt of Madison street, in Portland, to tbe east 
side of the river, professedly in pursuance of an act of the législature 
of Oregon, but so negUgently and improi)erly constructed "as to in- 
juripusïy impede and obstruct the navigation" thereof ; and that 
on tii© moming of July 17th, while said steamboat vras passing 
through the draw of said bridge, a collision occurred between them, 
wheteby the beat was greatly injured and damaged. 
, The respondent excepts to those portions of the amended libel 
which charge that the bridge was so negligently constructed and 
maintained as to greatly impede the navigation of the river, and 
endangering vessels plying thereon, and with less width of draw than 
provided for by the act under which it is claimed to hâve been con- 
structed, without alleging that the collision with said beat was 
caused thereby. 

In th© absence of congressional législation on the subject, the state 
may auttorize the érection of such a bridge across any navigable 
water therein, as it may see proper, subject to the power of congress 
to abate or regulate the same. Bridge Co. v. Hatch, 125 U. S. 1, 8 
Sup. et. Kep. 811. 

By section 4 of the act of September 19, 1890, (26 St. 453,) it is 
made the duty of the secretary of war, whenever he has good reason 
to believe that any bridge then or thereafter constructed "over any 
navigable wiater of the lînited Stat^ is an unreasonable obstruction 
to the free navigation of said water," to give notice to the owner 
of said bridge to alter the same so as to render the navigation 
through or under it fi-ee, easy, and unobstructed; and in giving 
such notice he shall specify the changes required to be made, and 
shall prescribe in each case a reasonable time in which to make them. 
If, at the end of such titne, the altération has not been made, the 
secretary shaU forthwith give notice to the district attorney for 
the district in which such bridge is situated, to the end that crim- 
inal proceedtags may be taken against tlie party in default. 

Section 5 of the same act provides that, if the owner or controUer 
of said bridge shall willfuUy fail or refuse to comply with the lawful 
order of the seci-etary, hë shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be fined not exceeding f 5,000; and 
every month thereafter that such person shall remain in default in re- 
spect to the removal or altération of said bridge shall be deemed a 
new offense, and subject to the same penalty. 

The portions of this libel covered by the exceptions, if not the 
whole of it, are framed upon the theory that this court has jurisdiction 
of an actibn against the owner of a bridge by a private person, be- 
cause it has not been constructed or maintained according to the act 
of the législature permitting the same, even where such private per- 
son has no spécial grievance to complain of . 

But the jurisdiction of this court is limited to the case provided 
for in the act qf congress, and that is of a crimïnal action to recover 
a fine provided the secretary of war has found the bridge to be an 
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unreasonable obstruction to the free navigation of the river vs^hich. 
it crosses; and in such. case it has such jurisdiction whether the 
bridge is constructed or maintained according to tbe act of the légis- 
lature or not. 

The action of the national govemment, actiag through the sec- 
retary of war, is the final test of the sufflciency or insufficiency of a 
bridge across a navigable water of the United States, and not the 
act of the législature permitting its construction. 

But a suit in personam in admiralty wiU lie by the owner of a 
vessel injured by a collision with an unauthorized obstruction placed 
in a navigable water. Atlee v. Packet Co., 21 Wall. 389. 

A bridge permitted by an act of the législature, but not con- 
structed in accordance with it, is so far an unauthorized structure. 
The owner of a vessel injured by such a structure may maintain a 
suit against the owner of the bridge for damages, but he must allège 
and prove that the collision was caused by the détective construction 
or maintenance of the bridge in some apecifiéd particular. 

In this case the libel does allège that the draw is less in width 
than that authorized by the législature, but it fails to allège that 
such lack of width was the cause of the collision. 

The exceptions are sustained, including the flrst two, which are 
for mère redundance. 



In re SUTHERLAND. 
(District Court, D. Oregon. December 17, 1892.) 

Sbambn— Désertion. 

A seaman who signs articles for a voyage, and fails to render hlmself 
on board in due season, is a déserter. 
(Syllabus by the Court.) 

On Habeas Corpus. 

Alfred F. Sears, Jr., for petitioner. 
Eàleigh Stott, for respondent. 

DEADY, District Judge. On December 7, 1892, George Suther- 
land duly shipped at San Francisco, before the Britîsh consul, for a 
voyage on the British bark Invergarry, to a port of discharge in the 
United Kingdom. At the time, the vessel was lying at Astoria, Or., 
loaded and ready to clear for Queenstown. At the time of signing 
the articles, Sutherland received 140 advance on his wages, and at 
once proceeded to Astoria, on the steamship Queen, at the expense of 
the bark, where he arrived on the morning of the 9th. 

There he refused and neglected to join the vessel, being thereto per- 
suaded by the petitioner. Peter Grant, and his associâtes, certain 
boarding-house keepers at Astoria. 

The master of the Invergarry, Mr. James Crombie, then instituted 
proceedings imder a supposed treaty between Great Britain and the 
United States, concerning deserters from merchant vessels, signed at 
Washington on June 3, 1892, to hâve said Sutherland retumed to the 
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vessel as a déserter, which resulted in his being placed thereon in the 
cugtody of , the master, where he said he deeired to remain and proceed 
upon, the Toj^ga 

On the lOth inst., on the pétition of Peter Grant, a writ of habeas 
corpu» ifisued from this court, directed to the said master, command- 
ing him to prpduce the body of Sutherland before the same, with the 
cause of his détention. 

On the 12th iast. the master made a return setting forth the above 
facts, and the day after made a supplemental return, to the effect that 
Sutherland had escaped, at Portland, that morning, and he was un- 
able further to comply with the writ. 

The petitioner demurred to the return, and the case was argued by 
counsel. 

The shipping articles were annexed to the return, and made a 
part therepf. From thèse it appears that Sutherland "agreed to make 
the voyage from San Francisco to Astoria, there to jotn the Inver- 
garry and proceed on her to a port of discharge," as above stated, and 
to render himself "on board at once," and to be obedient to aU lawful 
commands of the master, "whether on board, in boats, or on shore." 

It does not appear that the treaty aforesaid, under which the pro- 
ceedings before tiie vice consul, at Astoria, took place, has ever been 
conflrmed by the United States senate. 

The constitution (article 2, § 2) gives the président power to make 
treaties, "with the advice and consent of the senate," and not without 
it. So far as appears, the senate not having advised and consented 
to this so-called "treaty," it has no légal force, and the proceedings 
taken thereunder are of no avail. 

But if the seaman was legally bound to render himself on board the 
Invergarry, as he certainly was, and he afterwards came into the cus- 
tody of the master, he was lawfuUy there, and the writ must be dis- 
charged. 

The voyage commenced at San Francisco on the Queen, and the 
fact that it was to be prosecuted from Astoria onwaa-d in the Inver- 
garry makes no différence in the status or obligation of the sailor. A 
contra«t is cofliplete when the articles are signed, and, unless they 
contain a provision postponing his going on board, the seaman is 
bound to render himself on board at once, or else he becomes a dé- 
serter. 2 Pars. Shipp. & Adm. 99. , 

Thèse articles required Sutherland to render himself on board "at 
once," whicb he did, and afterwards deserted, at Astoria. 

This was not a contract of shipment on the Queen and to ship on 
the Invergarry at Astoria after reaching there. Sutherland shipped 
for the whole voyage from San Francisco to Europe, — ^from San Fran- 
cisco to Astoria in the Queen, and thenoe f orward in the Invergarry. 

By faUing to render himself on board of either vessel, or absenting 
himself therefrom, he became a déserter. 

The writ is dismissed, and judgment is given against the pe 
titioner for costs. 
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THE NEW YORK. 

THE CONEMAUGH. 

(District Court, E. D. Michigan. November 11, 1891.) 

1. Collision bbtwebn Steamers— Mutual Pault— Steering and Sailing 

RULBS. 

A tow descending the Détroit river, in making a landing, occupied ail tàe 
channel, except a narrow passage on the Canadian shore. The steamer C, 
going downward, was approaching this passage, when she saw the lights of 
the steamer N. a mile below, ascendirig on the American side, aiso heading 
towards the jjassage. The C. gave the "passing sjgnal," of two blasts, and 
repeated it twice on nearer approach, butreceived noanswer. Assbecleared 
the end of the tow, she suddenly lost the green light of the N.. then a quar- 
ter of a mile away, whereupon she sounded an alarm of several short blasts* 
put her helm hard astarboard, and kept on at full speed, sboveing her star- 
î)oard light to the N., which also kept on at full speed under a port helm, show- 
ing her port light. Just betore the collision the wheel of the N. waa star- 
boarded, but too late to prevent her striking and sinking the C, with small 
damage to herself, near the eastern side of the channel. The N. did not hear 
the first or second signais, and did not see the C. until the alarm signal. The 
weather was favorable to sight and hearing, and the locality called for care- 
ful navigation. Eeld, that it was the duty of the N., on pasSing the tow, to 
résume her course upstream, and that the C. was therefore not bound to keep 
out of her way, by steerlng and sailing rule 19, (Rev. St. § 4333.) 

S. SAME— RULBS 19 AND 31. 

The N. violated rule 19 by not holding her course, and rule 31 by not stop- 
ping or reversing, and therefore could not rely as a défense on the failure of 
the C. to obey those rules. 
8. Same— Neglect to Answeb Signal. 

It was the duty of the C, on losing the K.'s starboard lights, to stop and 
reverse, under rule 31, from which she was not excused by the fact that neg- 
lect in answering signais is common. She had no right to assume that her 
présence was known until her signais had been answered. 
4. 8ame— Fault in Extremis— Previous Notice of Probable Danger. 

The C.'s failure to stop and reverse was not excusable as a fault in extremis, 
for she had notice of the danger before the N.'s sudden chauffe of cour'^e. 

In Admiralty. On libel and cross libel for collision. 

Shaw & Wright and H. D. Goulder, for the Conemaugh. 
Scuyler & Kremer and H. C. Wisner, for the New York. 

SWAN, District Judge. The original libel in this cause was filed by 
the owner of the Conemaugh to recover damages for the sinking of that 
steamer by the propeller New York, October 21, 1891, in the Détroit 
river, a short distance below Sandwich, Ont. The New York also re- 
ceived injury, for which her owner filed a cross libel against the Cone- 
maugh. The cases were heard as one. No proofs were offered on the 
part of the New York. 

The circumstances attending the collision were as folio ws: The Cone- 
maugh, a screw steamer of 1,609 tons burden, (registered,) and laden 
with 1,800 tons of flour and gênerai merchandise, was on her way 
from Milwaukee to Erie, Pa. She had a full watch on deck, and her 
lights were properly placed and burning brightly. Between 7 and 8 
o'clock P, M. of October 21, 1891, the night being clear and the weather 
fine, she had reached the vieinity of the Kasota piles, — the remains of 
a oofferdam used in raising the steamer Easota, which had been there 



554 FEDERAL REPORTER, Vol. 53. 

sunk, — which were on the American side, near midchannel,an(î about 
three quarters of a mile above Saiith's coal dock, hereinafter mentioned. 
At this point the Conemaugh received a signal of two blasts of the steam 
whistle of the steamer Burlington, which was bound down, having a tow 
of four vessëls, ànd at that time was rounding to at Smith's coal dock, 
on thé American side^ for fuel, and exhibiting her masthead and green 
lights to the watch of the Conemaugb, who also saw the green light of 
the fifst vessel in tow as she foUowed the Burlington around, and cabin 
lights on other vessels of the tow. The Burlington and tow, in their 
évolution, formed a cresqent whose westerly point was the coal dock, 
while ita easterly end was further up the river and near the Canadian 
shore. The Conemaugh answered the Burlington's signal with two 
blasts. Her helm was put hard astarboard, her speed immediately 
checkedj and she swung across the stream a short distance below the 
Kasota piles at an angle of about eight points from her former course. 
Finding that she was heading above the stem vessel, of the tow, the 
Ooneriiaugh's wheel was steadied and then ported to foUow the tow, 
which in circling around occupied most of tho navigable channel, leav- 
ing a passage on the Canadian or tow's port side. About simultaneously 
with the steadying of the Conemaugh, her master saw below the tow, 
and about a mile away, the white and red lights of an aScending steamer, 
which proved to be the New York, then somewhaton the American side 
of midchaunel, and promptly gave her a passing signal, of two blasts of 
her whistle. To this no answer was made by the New York. When 
the twô steamers, vrere'iibout three quarters of a mile apart the Cone- 
maugh repeated her signal; the New York then showing her masthead 
and both colored lights. No reply was made by the New York to this 
second signal. The Conemaugh, still exhibiting only her masthead and 
green light, and heading about four points towards the Canadian shore 
from a direct course down the river, sounded a third signal of two blasts; 
the New York continuing to show ail three of her lights, and being then 
apparently between and close on the port hand of the second and third 
barges of the tow. The last barge in tow was at this time a little for- 
ward of the starboard beam of the Conemaugh, about three lengths — 
say eight or nine hundred feet — below her, and the same distance from 
the Canadian shore. The New York made no answer to the Conemaugh's 
third signal, nor did shô reduce her speed. About this time the Cone- 
maugh, still running under check, steadied from the port helm, and 
almost simultaneously lost the green light of the New York, whereupon 
she sounded an alarm of several short blasts of her whistle, and put her 
wheel hard astarboard. The New York, running at full speed, was then 
about midway between the third and fourth barges of the tow, while the 
Conemaugh had just crossed the wake of the stem barge, — the Fergu- 
son. The two steamers were then on converging courses about a 
quarter of a mile apart. The Conemaugh kept on at full speed with 
her wheel hard astarboard, showing the New York her masthead and 
starboard lights only, while the New York came up the river, still 
at full speed, under a port wheel, displaying her masthead and port 
lights to the Conemaugh. Just before the collision which naturally re- 
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sulted from thèse courses, the wheel of the New York was starboarded, 
but too late to avert the collision, and, stem on, she struck the Cone- 
maugh on the starboard bow, sinking her within 10 minutes. The évi- 
dence concurs that the vessels came together on the extrême easterly 
side of the channel, scarcely a length from the place where the Cone- 
maugh sank, and about 900 or 1,000 feet from, and a little on the port 
quarter of, the Ferguson, — the stem barge of the Burlington'stow. The 
amount claimed by the libel for the injuries to the Conemaugh, the ex- 
pense of raising and repairing her, and the demurrage necessary for re- 
pairs, together with the damage done to her cargo, is $70,000. The 
cross libel allèges that the New York suffered damages to the amount of 
$3,000. 

The answer of the New York admits that her watch heard neither the 
first nor second signais of the Conemaugh. It further states that " when 
the New York had arrived at a point abreast of the last barge in tow of 
the Burlington a signal of two whistles was heard; but being unable to 
see any vessel, and noticing only a white light close on the Canadian 
bank of the river, the signal of two blasts was not answered, as it seemed 
intended for some other vessel. * * *" It is also alleged that the 
speed of the New York in passing the tow was but four miles an hour, 
but the proofs establish that she maintained double that speed until the 
vessels came together. The faults of the New York are so many and 
flagrant that it may be doubted if judicial records afford a parallel tothe 
négligence and recklessness of her navigation. The admitted facts, that 
her officers did not even hear the first two signais of the Conemaugh, 
and, though their attention was challenged to her by her third whistle, 
did not see her until the alarm whistles were sounded, when the vessels 
were scarcely a quarter of a mile apart, although the weather was favori 
able to sight and hearing and the conditions of the locality called for 
careful navigation, are conclusive that her master and lookout, if she had 
one, were either incompétent or grossly négligent of their duties. If 
her lookout saw and reported the lights of the Conemaugh, his exonér- 
ation makes the conduct of the master or other officer of the deck, in 
disregarding that warning, more reprehensible. The Conemaugh's 
whistle was loud and coarse, and her lights lawfully placed and burn- 
ing. Nothing can palliate the négligence which failed to notice either. 
If the master were at his post, or giving attention to his duties, he should 
hâve heard or seen the descending steamer, despite the négligence or 
even the want of a lookout; for the lights were seen and the signais 
heard by the crews of the Burlington and her barges, and by persons at 
the coal dock, who were at a greater distance from the Conemaugh tharj 
the New York. Even after the Conemaugh was seen and heard, the 
action of the New York merits the severest condemnation. Invoking 
against the Conemaugh steering and sailing rules 19 and 21, the New 
York neither held her course as required by the first, but by porting 
thwarted the effort of her adversary to keep out of her way, nor slack- 
ened speed, stopped, orreversed, in compliance with rule 21, when the 
course, position, lights, and alarm whistles of the Conemaugh pro- 
claimed the perilous proximity of the steamers, but kept her speed to 
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the vepy instant of collision. Under the circumstances, tliese offenses 
. were searcely less vicions than the criminal négligence which disre- 
garded; the lights and signais of the Conemaugh. The temporary de- 
parture of the New York from her gênerai course up the river was neces- 
sitated by the position of the Burlington's tow. When she passed that, 
and saw the Conemaugh, it was her duty to starboard and résume her 
course as soon as possible, having regard to the exigencies of the situa- 
tion. The John L. Hasbrouck, 93 U. S. 405-410. There was ample 
room for her to hâve obeyed this requirenient, which would bave taken 
her under the stem of the Conemaugh. The master of the Conemaugh 
had a right to expect that this plain duty would hâve been performed, 
for his vessel had then crossed the proper path of the New York. 
A fittercase for the exercise of the disciplinary power committed to the 
inspectors of steam vessela than that atforded by the navigation of the 
New York can searcely be imagined. Revocation of the license of her 
master, or an extended period of suspension, would hâve a salutary ef- 
fect in , proDQOting the safety of life arid property on the lakes. The 
Case of the New York is without the shadow of a défense. 

Was; the Conemaugh guilty of fault contributing to the collision? 
The argument in her behalf — conceding that if the collision occurred in 
the proper course of the New York the Conemaugh must be held in 
fault, because, having the New York on her starboard side, she failed 
to keep ont of her way — insists that, if she was a safe distance from the 
New York's lawful course when struck, then her measures to avoid the 
latter were timely and suflBcient, and the New York should be held 
solely in fault for thwarting, by her unlawful change of course to star- 
board, the otherwise safe undertaking of the Conemaugh; that the prés- 
ence of the tow, the distance between the vessels, and their positions 
and courses when the alarm whistles were sounded, justified the Cone- 
maugh in starboarding to perform her statutory duty under rule 19; 
and, this granted, the place of the collision is conclusive of the sole Ha- 
bility of the New York. While rule 19 is absolute that the steamer 
having on her starboard hand another, whose course she is crossing, 
must keep ont of the latter's way, it does not define the course to be 
pursued to effect that end. To diminish still further the risk of colli- 
sion betwéen steamers thns approaching, the supervising inspectors, un- 
der congresaibnal authority, adopted rule 2 of the pilot rules for the 
lakes and seaboard, prescribing that such steamers "shall pass to the 
right of each other, as if meeting head and head, or nearly .«o, and the 
signais by whistle shall begiven and answered promptly, as in that case 
specified." In the conditions to which it applies, this rule is to be read 
into rule 19 of the steering and sailing rules, (Rev. St. U. S. § 4233.) 
Yet, as declared by the inspectors themselves, it is not a rigid and in- 
variable régulation, but is "to be complied with in ail cases except when 
the steamers are navigating a crowded channel, or in the vicinity of 
wharves, * * *" and is, of course, also qualified by rule 24, (Rev. 
St. U. S. § 4233,) providing that, in construing and obeying the 
rules, "due regard must be had to ali dangers of navigation, and to 
any spécial circumstances which may exist," etc. As it does not abso- 
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lutely impose on the steamer having another on her starboard hand the 
duty of porting under ail circumstances, it is net inconsistent with the 
steering and sailing rules. The Atlas, 4 Ben. 27; Thé B. B. Sauuders, 
19 Fed. Rep. 121. Thèse steamers were "navigating in a crowded chan- 
nel," and that fact exempts the Conemaugh frora the obligation to port, 
under pilot rule 2. The New York, in coming up, necessarily held her 
course close to the descending tow, passing within 50 or 100 feet from 
the fourth vessel, and only attained that distance by a sharp sheer to the 
starboard when abreast of the Amaranth, the third vessel in the tow. 
At that time the Conemaugh was under the stern of the Ferguson. She 
had crossed the New York's proper course, and the position of the latter 
in référence to the Burlington's tow left her no room to pass between the 
New York and the tow. There was, moreover, an unobstructed chan- 
nel, six or seven hundred feet wide, on the starboard side of the New 
York. The Conemaugh also had a right to assume that the New York, 
on clearing the tow, wonld perform her duty, and résume her normal 
course. The Free State, 91 U. S. 204; The Scotia, 14 Wall. 170. 
Under thèse circumstances, the Conemaugh, with three fourths of the 
channel occupied by a tow, though crossing the course of the New York, 
was not under the rule of port helm, but might properly continue her 
course, provided there was time and room for that maneuver. If the 
case involved only the construction of rule 19, the proofs would be con- 
clusive that the only breach of that rule was committed by the New 
York in failing to pursue her lawful way after passing the tow, but, in- 
stead thereof, swinging to starboard, and keeping on until she had over- 
taken the Conemaugh. Had the New York, after seeing the Conemaugh, 
even held the course on which she was passing the tow, collision would 
hâve been impossible, though she raaintained her full speed. But, al- 
though the Conemaugh had crossed the lawful path of the New York, 
she had not cleared her actual course, which was indicated by the 
disappearance of the New York's green light between the Conemaugh's 
third signal and her alarra whistles. Up to the Conemaugh's second 
signal, her navigation had been cautions, and in exact conformity to 
the statutory and inspectors' rules. With a full watch, running un- 
der check, displaying proper lights, and sounding her whistle season- 
ably and repeatedly, she had exhausted every effort to herald her appear- 
iince, position, and purpose. Even to the giving of her third signal, 
the only criticism made of her conduct is based on inspectors' rule 
3, that, though under check, she was not "slowed to a speed barely 
sufficient for steerage way," although the vessels had then approaehed 
within a half a mile of each other, and no understanding had been 
established with the ascending boat. This, however, though an in- 
fraction of that rule, had no relation to the collision; for the vessels 
were then so far apart, and on such courses, and held such relative 
positions to each other and the tow, that without risk of collision the 
■Conemaugh would hâve safely crossed the bows of the New York, 
had the latter held her lawful way. But when the New York shut 
in her gpeen light, its disappearance announced, and the alarm whistles 
of the Conemaugh acknowledged, risk of collision, which imposed on 
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eâch, in their thcQ dangeroûs proxîmity, the duty of stoppîng and 
reversingii Both wçra knôwingly, under the opération of rule 21, on 
qourges; iny.olvang risk;of, collision. The fact that thé New York had 
not' responded to either signal, but was drawing near at full speed, 
with the eyes and eai» of her watch closed to the présence and pur- 
pose of the Conemaugh, despite the warnings of her lights and sig- 
nais, ealled. for theextrèmest précautions on the part of the latter, and 
should in some measure hâve prepared her for the necessity of their 
instant adoption. 

It is.said that the silence of the New York was not conelusive év- 
idence that she had not heard the signais of the Conemaugh; for, not- 
withstanding pilot rule 6 expressly reqUires that passing signais by 
whistle shall be given and answered "at ail times when steamers are 
passing; or meeting at a distance within half a mile of each other, 
and whether passing to starboard or port," the rule, it is matter of 
commoQ knowledge, ia .often violated, despite the fact that failure to 
obey jt bas frequently been held the ground of condemnation of th» 
offending vessel. The B. B. Saunders, 19 Fed. Rep. 118; The Gar- 
den City, Id., 533; The W. H. Beaman, 18 Fed. Rep. 334. 

The presuœption of law, howeyer, is that the nonobservance of the 
rule by .ttie New York was not willful. Moreover, under no circum- 
stances isbould the prevalenœ of this illégal practiee be received to ex- 
cuse pôncompliance with rules 21 and 24 of the steering and sail- 
ing, ïale^v i If it was prudent to check speed when approaching a tow 
moviôgilaithe same direction, the. necessity of still greater care when 
shewâs iabOï>t:to œeet and cross the course of a steamer rushing up the 
:riyer,a(t(iull' speed, in évident ignorance of the présence of a descend- 
ingweÊëel,.!wa8in8nitely more obvious and urgent. Though not called 
upott tty/ettop ;wihen no respônse was made to her passing signal, be- 
îcause.ishe had the tow between herself and the New York, and there 
could beuno collision while that was the case, yet, when the Cone- 
maugh etnerged from that shelter, she did so with knowledge, or at 
least reason to believe, that her présence was unknown to the New 
York, and Ihat the safety of hèr advance was contingent on the latter's 
adhérence to her course, which, though probable, was not assured, 
because the Conemaugh apparently was not a factor in her navigation. 
The Conénjaugh, therefore, could not safely proceed in the expecta- 
tion that the New York would obey rule 19, and hold her course, in 
the absence of knowledge on her part that there was a vessel in the 
vicinity towhom she owed that duty, The steering and sailing rules 
governing the course of vessels meeting in varions situations contem- 
plate that each/knows the facts upon which it is called to act. If 
one alone bas that knowledge, and perceives, or bas reason to believe, 
that the; other bas not, she cannot justify proceeding on the course 
prescribéd for the situation, and, in the event of a collision, ask the 
determina-tion of the eontroversy by the rule of that course alone, re- 
gardless of the cognate rules of navigation. Thèse rules are ail quali- 
fied by rule 24j, which; enjoins. due r^ard to the dangers of naviga- 
tion, and spécial circumstances rendçring departure from them neces- 
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sary to avoid immédiate danger. There could scarcely be a greater 
"danger of navigation" than a large steamer approaching at full speed 
in the nighttime, in apparent ignorance of tlie présence of another. 
Each of such vessels is a menace to the safety of another, because 
their co-operation to a safe course is impossible. Under such circum- 
stances, rules 21 and 24 are of paramount force. They condemn the 
effort of the Conemaugh to cross the bows of the New York without 
first obtaining récognition, and for failing to stop and reverse in so grave 
a péril as that produced by the New York's speed and change of 
course; and they and rule 19 condemn the New York for changing 
her course, and failing to stop and reverse when she saw the Cone- 
maugh. In such a situation, failure to stop and reverse is an almost 
unpardonable sin against the maritime code. The Manitoba, 2 Flip. 
241; Id., 122 U. S. 97, 7 Sup. Ct. Rep. 1158; The Stanmore, 10 Prob. 
Div. 136; The D. S. Gregory and The Washington, 2 Ben. 226, 236. 
It is strongly urged that this error has nothing to do with the disas- 
ter. That conclusion would require for its support clear proof, not 
merely that the violation of rule 21 did not probably, but could not 
bave contributed to the collision. The Pennsylvania, 19 Wall. 125; 
The Fenham, L. R. 3 P. C. 212; Richelieu & O. Nav. Co. v. Boston Ma- 
rine Ins. Co., 136 U. S. 408, 422, 10 Sup. Ct. Rep. 934. The proofs 
hâve not this force, but leave it at least doubtful whetherthe Conemaugh 
could hâve been stopped in time to avert the collision. The master, 
whose ingenuous and straightforward manner on the witness stand com- 
mends bis testimony, frankly stated that he could not say whether or 
not that could bave been done. The fact that the Conemaugh was 
struck abreast Of the pilot bouse, about 30 feet abaft her stem, is per- 
suasive at least that, had she stopped, she would bave escaped the blow 
inflicted by the New York, though the New York might not hâve been so 
fortunate. The severe rule which makes the transgression of the stat- 
ute prima facie a contributory cause is, however, not irifrequently re- 
laxed; and the most forcible considération urged for the acquittai of 
the Conemaugh iS founded on the indulgence of the courts to an error 
committed by a vessel which bas been brought into immédiate jeopardy 
by the fault of another. In such a case the injured party is not de- 
barred from the recovery of damages if his vessel has done something 
wrong, and bas not been maneuvered with perfect skill and présence 
of mind. Instances of application of this doctrine are: Steamship Co. 
v. Rumball, 21 How. 383; The Nichols, 7 Wall. 656-666; TheCarroll, 
8 Wall. 305; The Elizabeth Jones, 112 U. S. 526, 5 Sup. Ct. Rep. 468; 
The Maggie J. Smith, 123 U. S. 355, 8 Sup. Ct. Rep. 159; The Blue 
Jacket, 144 U. S. 371-391, 12 Sup. Ct. Rep. 711; The Bywell Castle,4 
Prob. Div. 219. 

The argument is that the effort of the Conemaugh to keep out of the 
way by starboarding was justified by the circumstances which constitute 
the exception to pilot rule 2, namely, the obstruction created by the 
tow,. and the danger of her attempting to pass between it and the New 
York, and, as the Conemaugh had met every requirement of prudence 
and the rules of navigation up to the instant of the New York's unlaw- 
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fui change of course, her failure to stop and reverse in the sudden 
emergenoy jthereby produced should be held error in extremis. If the 
Conemaugh had come up in a position in which she was passing when 
the New York ported under assurances from the latter that the Cone- 
maugh's présence was known, it might well be claimed that the cir- 
cumstances disarmed the master of the latter of suspicion of danger, and 
entitled the Conemaugh's advance to the most lenient judgment. But 
such was not the case. The vety vigilance of the Conemaugh as she 
neared the path of the New York recognized the danger of the situation 
before the New York ported, and her master frankly admits that after 
she ported he thought " there wasn't much chance to getaway from her," 
when the Conemaugh starboarded hard just after sounding her alarm 
whiatles. The appréhension that, if the New York should accept and 
act upon the passing signais by stopping and reversing, the Conemaugh 
would bave been " in the roa,d of the New York," cannot be admitted to 
justify the failure to take^that précaution. There was nothing to sug- 
gest the probability of such action on the part of the New York, but 
on the contrary her actual course negatived the supposition. There 
could be but one resuit if both vessels persisted in going ahead. Every 
instant of advance made this more manifest. Stopping, if not an as- 
surance ofsafety, was manifestly less dangerous than a race for the point 
of intersection, which at furthest was not more than 700 feet away. It 
is true that a master is entitled to hâve tirae to comprehend the exigen- 
cies of the situation before he can be held to hâve transgresged its law; 
or, to quote the language of the court in The Emmy Haase, 9 Prob. 
Div.81,approvedin Maclaren v. Campagnie Francaise,L. R. 9 App. Cas. 
649, and The Béryl, 9 Prob. Div. 137, 138 "A manmust havetimeto 
consider whether he should reverse or not. The court is not bound to 
hold that a man should exercise his judgment iustantaneously. A 
short— but a very short — time must be allowed for that purpose." The 
time, however, must be measured, not by the watch, but by the cir- 
cumstances. The conditions in this case, preceding the New York's 
change of course, were, as bas been said, preparatory and cautionary. 
They so plainly forbade experiment that the duty of stopping and re- 
versing needed no considération. It seems to me it should bave oc- 
curred to the officer on deck before his vessel had run a length. The 
equities of the case are so strongly in favor of the Conemaugh that the 
conclusion that she was also in fault has been reached with reluctance, 
and not without considérable doubt, in view of the extent to which ad- 
judged cases of high authority haVe gone in referring collisions, in cir- 
cumstances not unlike thèse, solely to tbe fault of the flagrant transgres- 
ser. Thegreat disparity of fault has invited and received the consid- 
ération it merits. But. the impossibility of enforcing the great com- 
mandment of the law of navigation which calls a hait when risk of 
collision is inyolved, compels me to adjudge both vessels at fault; and 
a decree will be entered to that effect, and the usual order of référence 
to a comraissioner to ascertain and report damages. The costs will be 
equally divided. 
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BILLINGS et al. v. ASPEN MINING & SMBLTING CO. et al 

(Oir<'Uit Court, D. Colorado. January 13, 1893.) 

Appbal— Mandate— Pbocebdings Below— Jubisdiction. 

It Is too late to question the jurisdiction of the circuit court after the 
retum of a mandate from the circuit court of appeals, and the circuit 
court has no discrétion but to enter a decree pursuant to the directions of 
the mandate, and carry the same into efCect. 

In Eqnity. Bill by Margaret BiUings and others against the As- 
pen Mining & Bmelting Company and others, asserting the rights 
of complainants in a mine, as the heirs at law of William James 
Wood, one of the original locators. The bill was dismissed on the 
merits in the circuit court, and complainants appealed to the circuit 
court of appeals, where the decree was reversed, with speciflc direc- 
tions as to the decree to be entered below. See 51 Fed. Rep. 338, 2 
C. G. A. 252, Thereafter défendants petitioned for a rehearing, which 
was denied. 52 Fed. Rep. 250, 3 C. C. A. 69. The mandate having 
been filed m tlie circuit court, the défendants now seek by motion to 
question the jurisdiction of the court to proceed forther in the cause. 
Motions overmled. 

T. A. Green, for complainants. 

E. 0. Wolcott and J. F. Vaile, for respondent Wheeler. 

Aaron Heims, for respondent Aspen Mining & Smelting Company. 

BINER, District Judge. The motions flled by the défendants 
seek to question the jurisdiction of this court to further proceed in the 
cause, and to order an accouuting as, directed by the mandate of the 
court of appeals of this circuit. That thèse objections come too late 
bas long since been settled by the suprême court, and it requires but 
a référence to one or two décisions of that court to dispose of tJiese 
motions. 

In the case of SkUlern's Ex'rs v. May's Ex'rs, 6 Cranch, 207, the 
identicaJ question was passed upon by the suprême court. The 
syllabus is in the following language: 

"It is too late to question the jurisdiction of the circuit court, after the cause 
has been sent back by mandate." 

And in the opinion, which is very short, — I will read it, — ^the court 
say: 

"This court, after considération, directed the foUowing opinion to be certi- 
fied to the court below, vlz.: 'It appearing that the merits of this cause 
had been flually decided in this court, and that its mandate requlred only the 
exécution of its decree, it Is the opinion of this court that the circuit court 
is bound to carry that decree Into exécution, although the jurisdiction of that 
court be not alleged in the pleadings.' " 

To the same eflfect is a case in 14 Pet. 51, — the case of West v. 
Brashear. The syllabus in this case is as f oUows : 

"The mandate of the suprême court to the circuit court niust be its guide 
in executlng thi3 judgment or the decree on which it is issued. The mandate 
Is the judgment of the suprême court transmitted to the circuit court; and 
where the direction contained In it is précise and unambiguous, it Is the 
duty of the circuit court to carry it Into exécution, and not to look elsewhere 
for authorJty to change its meaning." 
v.63F.no.6— 36 
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Another case, wMgIi goes perliaps to still greater length. upon tlie 
same #è«tion, is the Càse of Sibbàld v. U. S., 12 Pet. 488. Tho 
syllabus states very clearly tke point decided hj the court: 

"Wlien ttie suprême court hâve executed ttieir power In a case before 
ilttjm, and tjielr final decree or judgment requlres some furtlier act to be done, 
It can.not issue an exécution, but -will send a spécial mandate to the court below 
to award it. Whatever was before the court, and is disposed of, is considered 
tlnally settled. The Inferior court is bound by the deoree, as the law of the 
case, and must carry it into exécution accordlag to the mandate. They can 
examine it for no other purpose than exécution, or give auy other or further 
relief, or review it upon amy matter decided ou appeal, for error apparent, 
or intermeddle with it further than to settle so much as has been remanded." 

Thèse cases settle the question beyond ail contre versy that this 
question, if raised at ail, should hâve been raised in the court of 
appeals. 

Thère is another case — Stewart v. Salamon, 97 II. S. 362, opinion 
by Ohief Justice Waite-t-where it seems that the circuit court fol- 
lowed the mandate of the suprême court, and an appeal was taken 
f rom its décision. The suprême court, in the opinion, say : 

"The rights of the parties in the subject-matter of the suit were flnaJly 
determined upon the original appeal, and ail that remained for the circuit court 
to do was to enter a decree la accordance with our instructions and carry it 
into effect." 

T)i,e above cases, I tiiink, settle the disposition of thèse motions. 
They wUl hâve to be denied. 



GBBENB V. OITY OF TACOMA et aL 
(Circuit Court, D. Washington, W. D. December 15, 1892.) 

1. CiKcniT Court — JtmiSDiCTiON — Amount in Controvbrsy — Followino 

State Pbactice. 

1 Cnider tlie provisions of the Washington Code, whlch, by Kev. St. § 914, 
, iOperate as rules of practice in actions at law in the fédéral courts m 
that State, an allégation, la a complaiat in ej^ctn-ent in the United States 
circuit court, as to the value of the property in controversy, is mate- 
ïlal, and, wlien denied in the answer, raises au issue; and consequently. 
to siisinlu a judgment for plaintiffi, the court must, where the action is 
tried wlthout a jury, speciaUy flnd that the value exceeds $2,000. Roberts 
V. Lewis, 12 Sup. Ct. Bep. 781, 144 XJ. S. 653, followed, notwlthstandmg 
Bank v. Hamor, 1 0. 0. A. 153, 49 Fed. Rep. 45, and 7 U. S. App. 69, 
contra. 

2. Sakb — "Vai,ub of Pkbmisbs in Bjectment. 

In ejectment against a city, whlch has projected a street through plaln- 
tifl's, land, and an electric railway Company using such street, the value 
oî the land in controversy, for the purpose of determining the jurisdîction 
of the court, is, as to such railway conipany, not that of the land neces- 
sary for its tracks and for the posts supporting the electric wires, but the 
value of the whole street, where suoli company has not disolaimed as to 
any part of the demanded premiseg. and the pleadings show that ail the 
ground withla the street is in controversy. 

At Law. Action of ejectment by LUlian I. Greene against the city 
of Tacoma, Tacoma Eailway & Motor Company, and SteUacoom KaH- 
way Company. Judgment for plaintifE. 

For décision overruling demurrer to complaint, see 51 Fed. Rep. 622. 
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J. C. Stallcup, for plainttff. 

F. H. Murray and Crowley & Sullivan, for défendants. 

HAlsTFOED, District Judge. The plaintiff is tke owner of one 
acre of land situated in tlie city of Tacoma, and this action is to re- 
coTer possession of a part of said acre, which. tlie city has without lé- 
gal authority taken possession of in the extension of one of the strci^ts 
of the city. The Tacoma Eailway & Motor Company is operating 
a street raUway in said street. Said défendants hâve answered, de- 
nying the plaintiff's title, and denying the allégations of diverse citi- 
zenship and value, upon which the right of the plaintiff to sue in 
this court dépends, and also setting forth certain aifirmative défenses. 
By a written stipulation a jury was waived, and the case has been 
argued and submitted to the court upon the pleadings and évidence. 
There is no lack of évidence, nor conflict, as to the facts necessary to 
establish the plaintiff's title, nor as to the diverse citizenship of the 
parties; and to sustain the aifirmative défenses pleaded by évidence 
the défendants hâve wholly faUed. 

The code of this state governing procédure in civil actions re- 
quires that the plaintiff's complaint shall contain a plain and con- 
cise statement of the facts constituting the cause of action, and al- 
lows the défendant to demur to the complaint if it appears upon the 
face thereof that the court in which an action is brought has no ju- 
risdiction of the parties or of the subject-matter of the action. If, 
in fact, the court is without jurisdiction, but the defect does not af- 
flrmatively appear on the face of the complaint, such defect may be 
pleaded ia the answer. A défendant may, in an answer, traverse 
the complaint by a gênerai déniai, or by a spécifie déniai of the par- 
ticular allégations which he wishes to controvert, and also set forth as 
many affirmative défenses as he may hâve. Section 914, Eev. St., 
in effect, makes thèse provisions of the Code operate as rules of prac- 
tice in this court in actions at law, and dispenses with the necessity 
for a plea in abatement before answering to the merits when the ju- 
risdiction of the court is contested. Under this System of practice, 
the allégation in a complaint as to the value of the property in contro- 
versy is material, and a déniai of it in the answer raises an issue. 
Hence, to sustain the jurisdiction and support a judgment in favor 
of a plaintiff, this court must, ta a common-law action tried without. 
a jury, in which there is such an issue, make a spécial finding that 
the value of the property in controversy exceeds 12,000. Eoberts v. 
Lewis, 144 U. S. 653, 12 Sup. Ct Eep. 781. The décision of the su- 
prême court in the case just cited was rendered after the décision of 
the circuit court of appeals for this circuit in Bank v. Hamor, 7 U. 
S. App. 69, 1 C. 0. A. 153, and 49 Fed. Eep. 45, and, in so far as the 
two décisions are inconsistent with each other, the former must be 
deferred to, being a déclaration of the law by the highest authoritv. 
According to my understanding of the décision in Eoberts v. Lewis, 
iule 7 of this court, which requires matter in abatement to be 
pleaded separately before answering to the merits, is not applicable 
to actions at common law. 
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To prove that thé properiy in controversy is worth more than $2,000, 
the plaintifE called four witnesses, whose testimony is to the effect 
tJiat llie land taken by the city is of equal value with otliar portions 
of the acre, and their estimâtes as to the value of the entire acre 
vapy from $7,000 to $8,000. This is met by an array of witnesses, 
called by the défendants, giving estimâtes of value of the entire acre, 
varying from $1,500 to $4,500. It is apparent to me that neither party 
called ail the witnesses who could hâve been found to glve a fa- 
vorable estimate, therefore I give but little considération to the fact 
that the grçater number of witnesses examined were called by tha 
défendants. It is also apparent from the testimony that the real 
value of the t)roperty ia, on account of its situation and unimproved 
and unproductive condition, a matter of uncertàinty. This land is 
part of the 60-acre tract involved in the partition suit of McDonald v. 
Donaldson, (recently decided in this court,) 47 Ped. Rep. 765. The 
price which the plaintiff paid for her property while tiie title WdS 
snarlèd, as shown by said décision, and before the partition made pur- 
euant liiereto, is manif^tly no criterlon of value. Some of the wit- 
nesses for the défendants confessedly rate the value of ail of said 
60-acr6 tract below that of other lands of no greater tntrinsic value, 
on account of circumstances incident to the disputes and litigation 
conceming the title, which circumstances cannot, with fairness, be 
takeû into account in estùnating the value for the purpose of deter- 
mining the question of jurisdiction, because the matters referred to 
can hâve only a temporary effect. Mr. Howell, who was called as 
a witness in behalf of the plaintiff, and Mr. Cavender, who was called 
by the défendants, impressed me as betng equally candid, intelligent, 
and disinterested. The lowest estimâtes made by them, added to- 
gethep and divided by two, produces the sum of $5,500, which, in 
my judgment, is as fair an estimate of the value of the whole acre as 
can be made from the évidence in the case; and three eighths of this 
amount, to wit, $2,062.50, is the amount which I find to be the value 
of the property in controversy. 

One of the points in the argument of counsel for the railway Com- 
pany is that only the land actually necessary for its track and the 
posts which support its electvic wires should be taken into account 
in the estimate of value for the pur])ose of determining the jurisdic- 
tion as to said défendant. But the plaintiff has not subdivided the 
promises, and the law authorizes her to join as défendants ail parties 
actuaUy united in withholding possession from her. The raUway 
company has not disclaimed as to any part of the demanded premises, 
but défends for the whole. The pleadtugs must show what is in con- 
troversy, and in this case do show that ail the ground within the street 
is in controversy; and from the évidence I find that the value 
thereof is above the amount fixed as the llmit of jurisdiction in this 
court. Judgment for plaintiff, with nominal damages and costs. 
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FISHER V. YODER. 

(Circuit Court, W. D. Pennsylvania. December 17, 1892.) 

No. 1. 

1. FEDERAL Courts— Jdrisdiction—Receivers op National Banks. 

The fédéral courts hâve jurisdictlon of suits by reoeivers ot national 
banks, to collect the assits thereof, wlthout regard to the cltizenshlp of 
the plaintiff. 

2. New Tkial— Discrétion of Court— Nonresident JttROR. 

Whcre there has been a fair trial, and the verdict is fully warranted by 
the évidence, the court wUl not, m the exercise of Its discrétion, grant a 
new trial because one of the jurors was a nonresident of the district, 
which fact was not dlsclcsed at the trial. 

At Law. Action by B. F. Fisher, receiver of the Spring Garden 
National Bank of PMladelphia, against L. T. Yoder, to recover assets 
alleged to belong to the bank. There was verdict and judgment for 
plaintiff, and défendant now moves for a new trial, and in arrest of 
judgment Denied, 

B. C. Christy and J. S. Ferguson, for the motion. 
Walter Lyon, opposed. 

BUFFINGTON, District Judge. This is a motion for a new 
trial. Fisher, the plaintiff, is the receiver of the tasolvent Spring 
Garden National Bank of Philadelphia, and both he and Yoder, the 
défendant, are citizens of Pennsylvania. It is urged that, by reason 
of their citizenship, this suit wiU not lie. That Fisher, the receiver 
of the national bank, is an olïïcer of the United States, and as such is 
entitled to bring the présent suit to collect assets of the bank, there is 
no doubt. His right to do so is fully sustained in the cases f oUowing. 
The thoroughness with which the question is there discussed rendors 
further opinion needless. Platt v. Beach, 2 Ben. 303; Stanton v. 
Wilkeson, 8 Ben. 357; Stephens v. Bernays, 41 Fed. Kep. 401; 44 Fed. 
Eep. 643; Price v. Abbott, 17 Fed. Eep. 506; Hendee v. Railroad Co., 
26 Fed. Eep. 677; Armstrong v. Trautman, 36 Fed. Eep. 275; Yard- 
ley V. Dickson, 47 Fed. Eep. 835. 

It is also urged such new trial should be granted because John W. 
Held, one of the jurors sworn in the case, was a nonresident of the 
district when the cause was tried. He had previously lived in the 
district, but had moved therefrom. Thèse facts were not leamed un- 
til af ter the trial. The gênerai Une of décision is that nonresidence of 
a juror is not, of itself, a sufflcient reason to compel the grant of a 
new trial. It is a question of sound discrétion whether, under ail the 
facts connected with the case, it should be done. In the présent case, 
there was a fair trial, the verdict was fully warranted by the évidence; 
and no other reason against the justness of the verdict, save the non- 
résidence of the juror, being urged, we think it ought to stand. To 
grant a new trial under such facts would be to prefer form to sub- 
stance. It is therefore ordered that judgment be entered for the plain- 
tiff, receiver, and against the défendant. 
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BUCKIiES V. OHIOAGO, M. & ST. P. RY. CO. 
(Circuit Court, W. D. Missouri, W. D. JanUary 2, 1893.) 

1. Ees Judicata— Décision on Motion. 

Plalntlfif took a nonsuit in a state court after the hearing of the évidence 
and the glvlngol the Instructions, and then within a year remstituted the 
action In the same court. The cause was than remo vçd., and in the fédéral 
court a motion Was granted tô stay further proceedln^ untû plalutiff had 
satlsfled the costs in the first proceeding. Held, that this order, though 
made on motion, was res judlcata as to aU questldns involved therein, and 
plalntlff coûld not, after a regular term of court had Interrened, maln- 
taia a motion to set the same aslde, and proceed with the cause, except on 
showing cotiipBance wlth its conditions. 

2. NoNsuiT— Failukb to Pat Costs— New Action. 

Even if tbl§ décision should not be consldered as coming witlun the rule 
of res judlcata, the court woiild not entertain a motion to set It a&lde, and 
proceed wlth the cause, -w-hen no new f acts were shown, and It did not ap- 
■pe&v that ajiy new knowledge had corne to the plalntlff In the mean tlme; 
her only excuse for fallure to pay the çosts belng her poverty. 

At Law. Action by Mary J. Bucklea against the Chicago, MU- 
waukee & St. Paul Eailway Company, instituted originally in the 
state court. In that court plaintiflf took a nonsuit after the hearing 
of the évidence and the giving of instructions, but afterwards, and 
within a year, reinstituteid the action in the same court. Défend- 
ant tJien removed the cause to the fédéral circuit court, where, on 
motion made by it> an orda* was granted to stay further proceed- 
ings in the causé until phiintiff had paid the costs asseesed against 
her in the first proceeding in the state court See 47 Fed. Kep. 
424. Plaintiff now moves to hâve that order vacated. Denied. 

Sherry & Huches and W. M. Burris, for plaintiff. 
Pratt, Ferry & Hagerman, for défendant 

PHILIPS, District Judg^. On the 16th day of September, 1891, 
this com't, on due considération, in a written opioion, reported in 47 
Fed. Eep. 424, sustained a motion by défendant, staying ail further 
proceedings by the plaintiff in this action until she had paid the 
costs incurred in a former suit herein, in which she took a voluntary 
nonsnit Now again cornes the plaintilï, more than one year after 
judgment waa eutered on said motion, and after one regular term of 
this court has ihtervened, and présents her motion, asking to hâve 
the judgment on said motion vacated. 

No reason is assigned for this motion of other facts than such as 
existed at the time of the hearing of the former motion, and no fact 
is alleged of inateiiality, which was not Imown to plaintiff at the 
hearing of said fii^st motion. She merely pleads poverty, and an in- 
àbility to provide money snfflcient to pay the costs made in her first 
Utigation. Shé had her day in court on the merits, and she urges 
notbing now which she might not hâve urged against the granting 
of the first motion. 

It is contended by her counsel that said motion of September^ 
1891, was merely incidental to the proceeding in the cause, and that 
the judgment thereon possesses none of the quallties of a final ad- 
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judication to prevent a renewal of tihie controversy on the original 
merits of the motion at any time. The gênerai rule may be conceded 
to be that the principle of res adjudicata has no proper application 
to mère interlocutory motions. But the rule is too broadly stated 
if it be sought to apply it to every character of motion by name, 
regardless of the nature and scope of the motion in the particular 
case. The reason of the gênerai rule is founded in the fact that the 
summary disposition of merely interlocutory motions does not admit 
of that deliberate considération and investigation which are sup- 
posed to précède the rendition of more solemn judgments; and more 
especially for the reason that "décisions en summary applications 
can never be thrown into the sha,pe of a record, and become the sub- 
ject of review in any other court." Where the reason of the rule 
does not exist, the rule itself ought not to be applied indifferently. 
As said in 2 Black, Judgm. § 691 : 

"Begard Is now h.id less to the form of the proceeding, and mure to the sub- 
ject and condition of the décision. Further, there is a distinction to be noted 
between orders made upon motions respectlng collatéral questions arislmg In 
the course bf a trial and final orders afEectIng substantial rlghts, and from 
whlch an appeal lies. The latter are res adjudicata, and bindlng upon the 
parties, unless reversed or modified by an appeUate tribunal." 

So Freeman, in his work on Judgments, (sections 325, 326,) recog- 
nizes the same important distinction thal^ where "the décision of a 
motion is as flnal and conclusive as the décision of a trial, if the pro^ 
eeeding permits of a full hearing upon the merits, and the order made 
is liable to review in some appeUate court," it is conclusive on tiie 
parties. 

What is the nature and scope of the motion sustained in this 
cause at the September term, 1891? It involved the right of the 
plaintiff to proceed further in the prosecution of her suit until she 
had donè equity by discharging the costs adjudged against her ia a 
former trial of the same cause of action, wherein she suffered a 
ypluntary nonsuit. On that motion she had a fuU hearing. The 
issue involved in that motion was indépendant of the matters at 
issue in the principal cause. The judgment of the court was, in 
effect, that plaintifï's right to further prosecute her action for dam- 
ages be, and the same was, perpetually enjoined, unless she per- 
formed the antécédent condition of discharging the judgment at law 
for costs in the former action. As stated in the opinion delivered 
theroin, the proceeding (on the motion) was ia the na.tiu"e of the 
exercise of the équitable jurisdiction inhérent in such courts, "in- 
tended to prevent the vexatious multiplication of suits." In this 
view of the wholesome rule, what différence is there, in légal effect, 
between the judgment reached by the court on the motion and an 
order granted on pétition for an injunction to stay further pro- 
ceedings in an action at law untU certain equities in favor of de- 
fendant in the law case are heard and adjusted? Is not the judg- 
ment of the court granting the prayer for iajunction conclusive be- 
tween the parties thereto? Could not an appeal be taken from the 
order, and the action of the trial court thereoh be reviewed? So 
hère the effect of the order made by this court on sustaining the 
motiofij was to perpetually bar plaintiff's right of action in the suit 
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at law, unless she complies within a reasonable time with ttie 
équitable obligation resting upon her to restore to the twioe vexed 
défendant ils costs had and expended in the flrst fniitless litigation, 
proToked by plaintilï. That the order made on that motion could 
haye been appealed from and reviewed by the proper appellate 
court I entertain no doubt. Such being the laAV, the judgment on 
that motion is tes adjudicata as to everything involred in its merits. 
If i;t were to be conceded, however, that the principle of res ad- 
judicata, has no application, in strictness, to the judgment on the 
motion, the question recurs, why should the court again open up the 
matter? Granted that such motions, where there is no appeal from 
the judgment of the court tha:'eon, ought to be re-entertained on 
new évidence, yet courts will not entertain the rene^ved applica- 
tion unless something has happened, or for the first time corne to the 
knowledge of the mover, since the décision on the former motion. 
Even affidavits "which njerely présent additional or cumulative évi- 
dence on the points before presented are not to be considered aa 
showing new grounds for a motion." Eay v. Oonnor, 3 Edw. Ch. 478. 
It rests upon foundations of public policy that theré should be an 
end of litigation, and this rule is, on principle, as applicable to mo- 
tions like this as to the more formai trial. "If a party wUl not be 
vigilant in prosecution or défense, and will suffer the time to go by 
for the production of his proofs without a sufflcient excuse, he must 
not af térwards complain." Eay v. Connor, supra. The motion is 
denied. 



LBVY v. BEOWN, United States Marshal, et al. 

(Cilrcuit Court, D. WasMogton, N. D. December 24, 1892.) 

No. 223. 

HnsBASTD AND WrpB — CoMMUNrrT Pbopebtt — LiABiLiTT TO Execution for 

DbBTS of HtFSBAND. 

Under the Washington statutes, denylng to a husband alone the power 
to sell or Incumber commvmlty real estate, but glvhig him the absolute di»- 
positlon of community personal property, tenta of communlty real estate 
are subjeot to exécution for an Indlvidual debt of the husband. 

At Law. Statutory proceedings by Eva Levy against Thomas H. 
Brown, United States marshal, and Ealph S. Hopkins, exécution créd- 
iter, to establish her claim as owner of personal property leAded upon 
to satisfy a judgment aga,inst her husband. Jury waived. Trial by 
the court Pindings and judgment for défendants. 

J. B. Metcalfe, for plaintifE. 
M. GiUlam, f or defendant& 

HANFOED, District Judga The Code of this state contains a 
chapter relating to claims of third parties to property levied upon un- 
der an exécution, authorizing a party other than the judgment debtor, 
who claims to be the owner, or entitled tô hâve possession of property 
taken in exécution, to retake the same from the officer, upon giving 
an affîdavit alleglng his title or right, and a bond conditioned that he 
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will appear in the court from which the exécution issued, and make 
good his title, return the property, or pay its value to the officer. 2 
Hill's Code, § 491 et seq. TJnder said chapter, after property has 
been claimed, the afladavit is deemed to be denied, and the question of 
title to the property is treated as an issue to be tried and determined 
in the court from which the exécution issued. The plaintiff has, by 
an afiSdavit and bond, attompted to defeat a levy by the marshal upon 
certain property, under an exécution issued out of this court upon 
a judgment in favor of Kalph S. Hopkins against her husband, H. 
Emanuel Levy, in an action by said Hopkins against said Levy 
to recover damages for a tort. The property levied upon con- 
sista of certain houses built by Levy upon property leased by him 
fojr an indefinite period,,and rent money coUected by the marshal 
from persons occupying said houses as tenants of said Levy. Other 
money on deposit in a bank to the crédit of Levy, and made subject 
to the exécution by notice of garnishment thereof, is also claimed by 
the plaintiff, which money, I flnd from the évidence, Avas coUected for 
rent of real property to which the plaintiff appears by the record to 
hâve the légal title. From the testimony 1 find the houses levied 
upon and moneys coUected by the marshal to be the oommunity prop- 
erty of the plaintiff and said H. Emanuel Levy. The real estate re- 
ferred to was acquired by purchase whUe the plaintiff and her hus- 
band were living together as husband and wife in this state, with 
money which they together borrowed for the purpose; and, in my 
opinion, it is their communlty property, although the évidence shows 
that the husband intended to bestow his interest therein as a gift upon 
his wife. The rent thereof is community personal property. 

For the purpose of this décision, I assume that the debt for the col- 
lection of which the exécution issued is not a community debt, 
and, under the décisions of the suprême court of this state, com- 
munity real estate of the parties could not be subjected to this exécu- 
tion. Bat the décisions referred to interpret and give effect to the sec- 
tion of the Code which dénies to a husband alone power to seU or in- 
cumber community real estate. Community personal property is not 
affected by said section of the Code, and by another section the hus- 
band is given the absolute power of disposition thereof. The dé- 
cisions of the suprême court, as I understand the same, carefuUy ob- 
serve a distinction between community personal property and commu- 
nity real property, correspoudtng to the distinction which the stat- 
ute has made in the provisions thereof affecting the husband's power 
of disposition. It is my conclusion, therefore, that the plaintiff has 
fadled to establish her claim of title, and judgment must be rendered 
for the défendants. 



JOHNSON V. MERRY MOUNT GRANITE CO. 

(Circuit Court, D. Massachusetts. November 15, 1892.) 

No. 3,636. 

1. Plbading— Equitable Défenses in Actions at Law. 

St Mass. 1883, c. 223, § 14, authorizing équitable défenses to be set np 
ia actions at law, being llmited to the superior courts, is not a gênerai ruia 
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of firaetloe lufteiState, and not blijdliig upon the feder£^^'<fonrts; ani, more- 
oTeifiiltB, ei^çtin^nt shows tliat it.ls stlil the gênerai law In ïlassachusetts 
,thii OJrdinarOy, défenses valid only in eqnlty canhot be set up In common- 

■'laTi''àbti6iis,,:-';' 

2. RiLyiAsiî'AiïD' BisCHÀKGte— RescissiON— Tendhb. ■ 

A rélèase under seal of plaintffl's canae of action for a money considéra- 
tion 19 a COHlplete bar In this court to an action at law, even though fraud 
is alleged,ln p|D(talnlng the same, and especlally so unless it be shown that 
thé cônMdèratlùn was tendered back teefore the action was commenced, or 
that deïèfldàEit was non cdmpos mentis when he executed the release, and 
that Ma mental unsoundness was of a nature whloh prevented hlm Irom 
undé^tandiûg the character of the transaction. 

8. SAMB-r-ÏMPf ACHMBNT OF RblEASK. 

On the trial of an action at law to, recover damages for personal tnjurlea 
défendant oiGEpred in evideÙGe d reléas'e in lull, signed by plalntiflf. Plain- 
tlff théréùpbli ôfifered to prove Certain facts.impeachlng the release, one 
Clause ôf thé offer belng "that the alleged release is not the plaintifC's con- 
tracta' HeW^.tbat this ofCer was too gênerai to merit the attention of the 
court. 

At Law. Action by Andrew Johnson against the Merry Mount 
Granité Oomp^y to recoter damages for a personal injury. At the 
time ôf the injury plainttff was on land adjoining the quarry, but not 
owned by the granité compamy, and was struck by a s tone thvown 
from the quarry by a blast. There was a jury trial, and, after the 
évidence for both sides was in, défendant ofiEered a written release, 
signed by the plaintift. The jnry was thereupon temporarily excused 
until the questions of law amsing upon the release were disposed of. 

John E. Hanly, J. F. Libby, and W. B. Grant, for plaintiff. 
James E. Cotter, for défendant. 

PUTNAM, Circuit Judge. Duriug the progresS of this case on 
Thursday làst it became apparent that very important questions of 
law arose which might take the case from the jury, or, if it went to 
the juryj would fundamentally affect the rules on which it would be 
submitted. Therefore, the jurors were excused until this moming, 
and on Frida^ the questions involved were carefully and thoroughly 
argued by counsel for the plaintiff and défendant. The conclusions 
which î havé reached require me to express my views on only one 
question. ' 

The défendant has offered a release by the plaintiff, which clearly 
covera this cause of action, and was executed September 18 or 19, 
1891, — a few days before the bringing of this suit, which was October 
3, 1891. The exécution of the release was duly proved by the attest- 
ing witnessesi It is conceded that slmultaneously with the. release 
the plaintiff receired $310, and that at no time prior to the putting 
of the release in évidence was ,this $310, or any part of it, repaid or 
tendered to the défendant. The plaintiff makes an offer to pi'ove cer- 
tain facts for the piu-pose of impeaching the release. He also oflera 
to show that neither the plaintiff nor his counsel knew the terms of 
the release until it was introduced in évidence, and he "now ofters 
to return the money paid under the said agreement in writing, 
together with interest from the date of payment." The flrst clause 
In the offar is in the following words: "That the alleged re- 
lease is not the plainttff's contract" This is too gênerai in its 
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terms to require the considération of the court The discàarge, or 
paper of settlement, is under seal, and a release by a writing obliga- 
tory in due form of the most solemn character. Its exécution was 
admittedly accompanied by the payment of a substantial sum of 
ijioney, which went in fact into the hands of the plaintiiï and his Per- 
sonal possession. ïhere is no offer to prove that the instrument was 
not technically executed,— that is to say, was not signed, sealed, and 
deliVered by the plaintiff; or that he in fact signed his name to one 
pièce of paper, substituted by fraud for another which he supposed 
he was signing and intended to sign. îîeither is there any effort to 
prore légal duiess, nor anything else which, according to the ordinary 
rules of the common law, would prevent this release from being held 
as the plaintiff's deed, unless it be the matters which I will hereafter 
consider. 

In Trambly v. Eicard, 130 Mass. 259, cited by the plaintifl, the su- 
prême court of this state seeias to hold that, in a common-law suit, the 
party executing a deed may disafiirm it by showing that his signature 
was obtained by fraud; but the only fédéral case cited in that opin- 
ion is Selden v. Myers, 20 How. 506, which was in equity, and ail 
the cases which I hâve been able.to find, decided by the suprême court 
of the United States, hâve been in equity. Some of them will be re- 
ferred to further hereafter. In this connection I wiU observe that the 
plaintifl cites Massachusetts Statutes of 1883, c. 223, § U. The effect of 
this citation is against the plaintiff, and not in his favor; as it shows 
that it is still the law in Massachusetts that défenses which are ordi- 
narily valid only in equity, cannot be set up in common-law courts 
in this state without statute authority. This statute, being lim- 
ited to the superior court, is not a gênerai rule of practice in Massa- 
chusetts tribunals, by which the fédéral courts are bound. Moreover. 
the law seems to be well settled that the fédéral courts are not bound 
by the local practice dividîng jurisdiction between common-law courts 
and courts sitting in equity. 

There are only two questions: First, whether the release is void 
or voidable on the ground that the plaintiff was of unsound mind as 
known to the law; and, second, whether it is voidable on the ground 
that the plaintiff was of weak intellect, enfeebled by the injuries 
which he received, and was imposed on, or by any improper methods 
induced to make an adjustment for an inadéquate considération. So 
far as the former is concerned, it must be shown that the plaintiff was 
non compos mentis, — that is, unsound in some one of the phases known 
to the law ; and also that Ms unsoundness was of a character which 
prevented him from understanding the nature of the transaction re- 
sulting in the release. If this mental condition existed with the quali- 
fications stated, it seems to be the law of Massachusetts that it can 
be set up as a défense to the release, without either tendering or re- 
turning the considération. The plaintiff's offer to prove does not 
cover the proposition of mental unsoundness, or non compos mentis, 
and can be sustained, if at ail, only in connection with the second 
proposition which I hâve stated. 

I think this latter issue cannot be made in this district in a suit at 
common law; and that, if the state of facts is as claimed by plaintiff, 
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plaintiff's only remedy is by a bîU in equity to set aside the release. 
The nature of such a proceeding, and the character of the facts nec- 
essary to be proven in it, are very well stated in Allore t. Jewell, 
94 V. S. 506, and Conley v. Nailor, 118 U. S. 133, 6 Sup. Ct Rep. 
1001, and the other case in the suprême court already referred to. 
This défense seems to hâve no place in a court of common law, 
and to involve states of facts too complex to be properly weighed 
and passed on by a jury. Indeed, they frequently involve the balan- 
cing of one equity against another in a mariner vchich a jurj' is not, 
in presumption of law, qualifled to do. 

In a late édition of the second volume of Greenleaf's Evidence, and 
also in a late édition of Chitty's Pleadings, fraud, as well as duress, 
is giveh as a défense under the plea of non est factumj and in 
this édition of Chitty, Whelpdale's Case, found in 5 Coke, 119, is 
cited in the notes as an authority. In the second édition of Chitty 
on Pleadings the défense of fraud is not listed; nevertheless, Whelp- 
dale's Case is cited, and an examination of it will show that it touches 
only inf ancy, duress, and deeds void by act of parliament, and does not 
include the défense of fraud. Some décisions hâve been cited from 
courts in states where, under Codes, there are mixed Systems of law 
and equity; and therefore thèse cases are not in poiat, and they would 
hardly bind this com^ if they were. Also the plaintifE has cited 
Trambly v. Eicard, 130 Mass. 259, to which I hâve already referred. 
He has also cited Larrabee v. Sewall, 66 Me. 376, and states that the 
printed case shows— what the report does not show — that the instru- 
ment of disoharge was a formai release under seal. Nevertheless, this 
question was not considered by the court, but the court describes the 
instrument merely as a "discharge;" and it is apparent from the case 
that the facts touching the obtaining of the discharge were proven 
without the question now under discussion being raised. Moireover, the 
discharge t>r release in that case was obtained after suit was brought 
According to the English practice, such releases are regarded as 
Somewhat subject to the control of the court, — a principle which does 
noti apply to releases befôre action brought, and which latter stand 
on the common law.. Indeed, the rule in England that if the party 
who objecte to a release glven after suit commenced does not apply to 
the court to set it aside, "the judge at the trial must give it eflect, and 
ean only regard the légal rights of the parties," strongly supports the 
views herein expressed. 2 Chit. Cont. (llth Amer. Ed.) p. 1154. 

However, it must be admitted that, on account of want of careful 
discrimination in the varions directions which I hâve suggested, late 
text writers, and even courts of common law, hâve not always dis- 
tinguished between the remedy in equity and that at common law, 
when fraud is alleged as an answer to a release under seal or other 
deed; and so I prêter to rest the case upon the fact that the amount 
received by the plaintifE was not repaid, or tendered back, before suit 
was commenced. That the law of this state requires this is positively 
settled in Brown v. Insurance Co., 117 Mass. 479, and Mullen v. Eaiî- 
road Co., 127 Mass. 86, and was evidently the theory of the court in 
Maine in Larrabee v. Sewall, 66 Me. 376, cited by the plaintiff. In 
Snow V. Alley, 144 Mass. 546, 551, 11 N. E, Rep. 764, it is said that 
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where thé considération given is a mère promissory note, it need not 
be tendered back until the trial, because it bas itself no intrinsic 
value; but nothing in this case contravenes the earlier décisions re- 
ferred to. The plaintifE cites two cases, one from Minnesota, (So- 
bieski v. Eaiiroad Co., 42 N. W. Eep 863,) and one from Massachu- 
setts, (Mullen V. Eaiiroad Co., 127 Mass. 86.) Thèse were peculiar, and 
not analogous to this at bar, because each inTolved a question as to a 
secondary fact, namely: In one the party attacking the settlement 
daimed that the money was received by Mm on account of wages 
which he alleged to be due him, and in the otlier that it was received 
as a mère gratuity. In other words, in each case there was évi- 
dence for the jury that the money paid was not on account of the 
settlement. I therefore hold that the évidence which the plaintiff 
offers is not admissible, and exclude it, saving to the plaintiff his 
exceptions, if he desires them. Without undertaking to express any 
views of a conclusive character touchlng the case at bar, it seems 
to me that there is sufficient suggestion of the impairment of the 
plaintiff's normal inteUectual condition through the severe injury 
which he received, in connection with the fact that the settle- 
ment was brought about In the absence of his counsel, to justify 
this court iu continuing this cause on proper ternis, in order that the 
plaintiff may hâve the opportunity of filing a bill in equity attacking 
the release, if he so desires. Therefore I give the plaintiff his option 
to take a continuance, as suggested, or take my ruling on his offer to 
prove, reserving his exceptions. 

NOTE. The plaintiff elected a continuance, and the followlng order was 
made: The plaintiff to file a biU In equity, as suggested by the opinion, and 
prosecute with diligence, in the judgment of the court, or case to be nonsulted 
at May term next. Plaintiff to recover no costs accrulng before May term 
next 



CARTER & CO., Limited, v. WOLLSCHLAEGER. 

(Circuit Court, N. D. New Yorls. October 17, 1892.) 

No. 6,062. 

1. Patents for Inventions— Pbeliminaby Injunctions— Peior Décisions in 
fobbign coubt. 

Décisions by Canadlan courts sustiining the validlty of a patent, while 
not controUing, are entitied to considération on a motion for preUminary 
Injunction. 

8. Samb— Peeliminart Injonction in Anotheb Circdit. 

On a motion for preliminary Injunction, a décision in another circuit up- 
holding the patent and «warding a preliminary injunction after elaborate 
argument by experieneed counsel. is entitied to great weight, It appearing 
that the cause never proceeded to final hearlng. 

8. Same— New Evidence. 

Where the fleld of invention is circumscribed and minute différences are 
of utmost importance, the weight to be attached, on a motion for prelimi- 
nary injunction, to a piior adjudication sustalning the patent, caunot be 
easily destroyed by évidence as to anticipating devices not presented In 
tlie former case, when such évidence consists of the ex parte statements 
of witnesses as to devices not seen by them for 13 years. 
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On a, fjibdon (or a preUmlnaryi Injunotlon agalnst Isfrlnglng a patept, 
complaJiiaiit cannot be held gullty of lâches bécause a siilt on thé samé 
patent wàipéndiiig In ahother clrciilt In Junê, which might hare been 
heard tft the October tèrm followhig, If complalnant had labbred dJUigently 
duriiïâ Jiîly apd Angust. 

6. Samb^-HAmount of Infringement. J 

A çjr^ynilnary hjjunction will not be denled merely on the ground that the 
inftingënieat is 80 small that it does not serlouSly Imperll complainant's 
business. 

6. Samb — ValIditt — PKBumnîArft Injùnction — Dtjplioatb Mbmorandttm 

Slips. ^ 

On a motion for a prellmlnary injunction against the Infringement of the 
flrst ctelm of letters patent No. £88,048, issued November 6, 1883, to John 
H. FrlnS, for an improveioent in duplicate mémorandum slips, it appeared 
that the patent had been twice sustained in thè Oanadlan courts, that a 
prellminajy injunction had been granted after full argument in another 
circuit, and that the boolî of the patent was the most popiilar sales book 
In thls couçtry, and had superseded ail other books ot a similar character. 
There waa also strong, though loit entlrely satlsfactory, évidence of ac- 
qulescenœ by the public. HèW BUfflolent to warrant the grantlng of the 
prellmlnary Injunction. 

7. Bamb— Bond. 

A bond should not be substltated for an injonction when défendant Is 
not a manufacturer, but merely a user, and the value of the Infringlng 
articles used is only $22. 

In Equit-y. Bill by Carter & Oo., Limited, against August M. 
WoUscblaegen for infringement of a patent On motion for prelim- 
inary injunction. Granted, 

Charles H. Duell and W. Caryl Ely, for complainant. 
Arthur Stem, for défendant. 

COXE, District Judge. The complainant moves for a prelimînary 
injunction restraining the infringement of the first claim of letters 
patent No. 288,048, granted to John II. Frink, November 6, 1883, 
for an improtement in duplicate mémorandum slips. The patent 
was before Me court in September, 1889, when a similar motion was 
made by the then owner of the patent against the présent complain- 
ant. Hurlburt v. Carter, 39 Fed. Eep. 802. 

The motion is now urged upon the ground that the patent haa, 
since 1889, been sustained in Canada and in the Massachusetts cir- 
cuit; that it has been generally acquiesced in by the public and that 
complainant's business will be destroyed by continued infringement. 
The motion is resisted upon the ground that the patent is void for 
want of patentability; that complainant is guilty of lâches and 
that irréparable iujury will be done to the business of defendant's 
vendors if the motion prevails. 

Infringement is undisputed. The patent has been upheld in 
every tribunal where it has been litigated. In the chancery division 
of the high court of justice of Ontario, after a vlgorous défense, the 
chancellor, having seen and heard the witnesses, pronounced judg- 
ment in favor of the complainant in a clear and forceful opinion. 
He found that Frink was the flrst to malte the book in question, 
which was a distinct advance in the art; that it was "cleaner and 
quicker" than preceding books, and. even then, (April 30, 1890J was 
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Buperseding them in the market both hère and in Canada. The pat- 
ent a second time passed the ôrdeal of the Canadian courts, before 
another chancellor in a subséquent suit presenting additional évi- 
dence. Again it was uphéld, the chancellor remarking that the 
"gigantic effort" to show prier use had "entirely failed" and that 
"the défendant had disclosed and proved no défense whatever."' 
Thèse décisions, though in no manner controlling, are entitled to 
considération as embodying the opinions of a strong and dignifled 
tribunal upon many of the questions now presented. 

In January, 1891, the circuit court for the district of Massachusetts 
upheld the flrst claim of the patent and issued a prelrminary injunc- 
tien (Carter & Co. v. Houghton, 58 Fed. Bep. 577.) This décision 
was deliberately rendered after the motion had been elaborately ar- 
gued by experienced counsel. It must be presumed that it was 
reached after due considération had been given to ail the objections 
and défenses urged by the défendant. It is true that this is not a 
final adjudication, but it can hardly be doubted that had the cause 
proceeded to final hearing the f uling would hâve been the same, and, 
in any view, as the judgment of a United States court of coordinate 
jurisdiction, it is entitled to great weight. Purifier Co. t. Christian, 
3 Ban. & A. 42; Bâte Eefrigerating Co. v. Gillett, 31 Fed. Eep. 809, 
814; Searls v. Worden, 11 Fed. Eep. 501; Coburn t. Clark, 15 Fed. 
Eep. 804; Potter v. Fuller, 2 Fish. Pat. Cas. 251. 

It is argued for the défendant that the cause now présents a différ- 
ent aspect, because alleged anticipations not known to the défend- 
ants in the other suits are for the first time brought to the attention 
of the court. It is not pretended that the défendant can produce 
an anticipattng book which was actually made before, but he prom- 
ises to call witnesses to show that books like Frink's book, except that 
the carbon sheet was not bound into the book, were known as early as 
1878. The testimony tending to establish the foregoing avennents 
is not properly before this court. It was taken ta a suit against a 
différent défendant on a différent patent and in another court. But 
conceding the proof to be properly hère it is doubtful if it can avail 
the défendant. It is seldom that a patent is overthrown upon the 
mère recoUection of witnesses as to the minute détails of a structure 
that they hâve not seen for 13 years. Where the testimony relates 
to some simple devicei, which can be described in one way only, the 
liability to mistake is minimized. But hère, where the field of in- 
vention is circumscribed, and where the most minute différences are 
of the utmost importance, it would be unsafe to rely upon the 
unaided memory of even the most disinterested witnesses, at least un- 
til they hâve been tested by cross-examination. Doubtful testimony 
should not prevail against the patent. Howe v. Underwood, 1 Fish. 
Pat. Cas. 160; Wood v. Mill Co., 4 Fish. Pat. Cas. 550; Coffln v. 
Ogden, 18 Wall. 120; Chase v. Wesson, 1 Holmes, 274. Should any 
one question the wisdom of this rule let him attempt to describe 
the minute détails of a book with which he was familiar 10 years 
ago, but which he has not seen since. After comparing the product 
of his memory with the actual thing, he will be prepared to admib 
that justice to inventors requires that their labors should not be de- 
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stroyéd by testimdny so untrastwttrthy. But if we go a step f urther, 
and consiâer as established facts ail that the défendant says he ex- 
pects to prove, it is by no means cei-tain that the patent will be 
avoided. It is not pretended that the prior structures anticipate 
for thè reason that none of them shows the carbon leaf bound or 
stitched iïito the bock, but it is said that it did not require an exer- 
cise of the inventive faculties to attach it. This contention présents 
an interesting question wMch it is not the purpose of the court to 
décide on a motion of this character, further than to call attention 
to some of the reasons why it should not operate to suspend the in- 
junction. 

It is argued for complaûiant that this feature, admittedly absent 
from prior books, is the distuiguishing feature which makes the 
Frink book successful beyond ail others. The précise point seeema 
to hâve been passed upon by the Oanadian court, the chanceUor ob- 
eerving: 

"The fourth step was to get the carbon Ipaf fixed so that It might aet In this 
why wlthout being toudied. That is the point of development which bas been 
reached In the Frlnis patent. In that aspect of the case, so far as I under- 
stand the facts, there Is a distinct advance upon anything that has been done 
before." 

Agaio, there can be no doubt upon the çroof that the Frink book 
is the most popular sales book in this country; that it has super- 
seded aU other books of a simUar character, and that the demand for 
it is constantly increasing. In short, ail of the facts are présent 
hère which in several well-known récent cases hâve turned the scale 
in favor of invention. Washburn & Moen Manufg Co. v. Beat 'Em 
Ail Barbed-Wu'e Co., 143 U. S. 275, 12 8up. Ct Kep. 443; Magowan 
V. l'acldng Co., 141 U. S. 332, 12 Sup. Ct. Eep. 71. Frink's invention 
was certainly not a great one, but did it not require some exercise 
of the inventive faculties to produce a book possessing such marked 
advantages over what preceded it? Western Electric Co. v. La 
Eue, 139 U. S. 601, 11 Sup. Ct. Eep. 670; Loom Co. v. Higgins, 105 
U. S. 580; Crandal v. Watters, 20 Blatchf. 97, 9Fed. Eep. 659; Dugan 
V. Grregg, 48 Fed. Eep. 227. The proof of acquiescence though 
hardly satisfactory is much stronger than when the patent was liere 
three years ago. The rights of the complainant seem to hâve 
been generally recognized, and it can hardly be said that the fore» 
of this acquiescence is materially impaired because infringers havo 
settled the suits brought agalnst them. Sargent v. Seagrave, 2 
Ourt. 553, 556; Caldw^ v. Vanvlissengen, 9 Hare, 415; Walk. Pat^ 
§670. 

The complainant is not guUty of lâches. It is sought to predicate 
lâches of the fact that a suit on the patent in Ohio was at issue in 
June of the présent year, and that if the complainant had labored 
diligently during July and August it might hâve been argued at the 
October tenn. This is not enough. 

The case is not one for a bond. The défendant is not a manu- 
facturer, but a user. The entù'e value of the books used by him is 
but |22. îîeither is the suggestion tenable that the injunction 
should be withheld because the infringement is so smaU that it doea 
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not seriously imperil the coinplainant's business. A sufflcient an- 
swer is that it will not seriously imperil the defendant's business to 
stop infiinging, and as the complainant is in the right and the de- 
fendant is in tlie wrong the latter should give way. The elïect of 
the injunction upon others, not parties to the suit, cannot be con- 
sidered now. 

The court fully appréciâtes ail that has been urged as to the 
harsh and arbitrary character of the remedy prayed for, and yet, re- 
membering the innumerable obstacles wMch beset a recovery of 
damages and profits, it must be conceded that an injunction is the 
only adéquate remedy left open to the inrentor. It has, however, 
never been issued in this court except in cases where the right was 
clearly established. That this is such a case there can be little doubt. 
The circuit court of Massachusetts did not hesitate to issue an In- 
junction in January, 1891, and the complainant's case is far stronger 
now. Thé motion is granted. 



CARTER & CO., Limited, v. HOUGHTON et al 

fCircuit Court, D. Massachusetts. January 20, 189L) 

No. 2,762. 

Patents fob Inventions — Validitt— Anticipation — Prbliminabt Injckction 
— DuPLicATE Memobandtjm Slips. 

On motion for prelimlnary injimction, it Is held tliat the flrst claim of 
letters patent No. 288,048, issued November 6, 1883, to John H. Frinii for 
an improrement in dupUcate mémorandum slips, is valld, and was not an- 
ticipated by devlces made either under patent No. 266,189, Issued October 
17, 1882, to James L. O'Connor, or reissued patent No. 10,359, granted 
July 24, 1883, to John R. Carter. 

In Equity. Bill by Carter & Co., Limited, against S. S. Houghton 
and others for infringement of letters patent No. 288,048, issued No- 
vember 6, 1883, to John H. Prink, for an improvement in duplicate 
mémorandum slips. One of the défenses was that the patent was an- 
ticipated by devices made under letters patent No. 266,189^ granted 
October 17, 1882, to James L. O'Connor, and reissued letters patent 
No. 10,359, dated July 24, 1883, to John E. Carter upon original pat- 
ent No. 252,646, issued January 24, 1882. On motion for preliminary 
injunction. Granted. 

Charles H. Duell and N. Caryl Ely, for complainant. 
Cowen, Dickerson, Nicoll & Brown, for défendants. 

COLT, Circuit Judge. In the above-entitled case the motion for a 
preliminary injunction is granted. The court finds the flrst claim of 
the Frink patent valid, and that it was not anticipated by the O'Con- 
nor and Carter devices. 
v.53F.no.6— 37 
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BIMJWN MANIJF'G CO. v. MAST et al 
(Circuit Ooiièt, S. B. OMoi^ W. D. Deoember 3/1892.) 
: No. 4,230. 

1. Patents for Iitvbntions— Comity betweek CiBCtriTS. 

Tliu rule of comity.iivrljloii requires a circuit court to follow the conclu- 
sions reaclied in anptjjer circuit réspecting tlie validity of a patent, except 
in cases of clèiir 'miàtSkje ôf fact or law, or of new évidence, is not rendered 
inapplicable by'thëfaiét'thiit two detislons wére rendered in such other 
circuit,— one ovèrruling the other on- reûearing; and the last décision will 
be f ollowed, as the final conclusion of ttiat court, 

2. SaMB-— CoNSTBUf^ION, OF ClAIM— ANTICIPATION— CULTIVATORS. 

ïlie flrst cjaim ôf letters patent No. 190,816, Issned May 15, 1877, to 
William P. Broivn," foï an improVetiient In couplings for cultif ators, con- 
sistlng of a pipe box provided with a projection adapted to oo-operate with 
a spring, ■weigbt,;Or tbe draft, to rock, tbe pipe b03ç against or with the rear 
cultivators or plows, is not for a combtnatlon, biit for a single part, and, 
as such, was anticipated by the patent of Jùne 11, 1872; to William Has-' 
lup. Manufacturing Co. v. Deere, 51 Fed. Rep. 229, followed. 

8. Samb— Invention— Anticipation. 

ïhe second claim of the patent, which Is for a comriinatlon of the tubu- 
lar bearing in connection with the projection ot ligid arm àttached by a 
spring tp the main, frame of the çnltivator, and an npright bearing, so that 
the force of the spring and the latéral sWing of thè beam would co-operate 
without conflieting, discloses patentable invention, and was not antici- 
pated either by the Chapman patent of 1868, for a horse rake, the Plagge 
patent, for an improved rail guide, fçr wagons, or the Wheeler patent, for 
a rake for a grain harvester. Brown Manufacturing Co. v. Buf ord, 21 Fed. 
Eep. 714, followed. 

4. Samb— Infkinoembnt. 

This claim is Infringed by a cultivator made under patent No. 260,447, 
issued Jnly 4, 1882, to Berlew and Kissel, which shows a pipe box connected 
to the plow beam by an upright bearing, and having a rigid, upwardly 
projectlng arm, terminating In a jaw with three holes in it, to which la 
fastened by a pin a stifE rod, passiog through a guide pièce at its top, and 
surrounded by a spiral spring, which, by the interposition of a washer and 
pin, presses the rod downward, thus acttng as a counterbalance to the 
weight of the plow and drag beam; for the flat spring of the patent and the 
rod and st>lrai spring are well-known équivalents. 

5. Samb. 

Infringement is not prevented by the fact that in défendants' cultivator 
the arm and rod are so arranged that, when thi*o%<-n rearwardly beyond 
the perpendicular, the spring aids the operator to depress the plows; for, 
wliile this may be an improvement on the combloation of the patent, that 
combinatlon is'still présent. 

6. Saue. 

Infringement is npt prevented by the fact that the vertical bearing Con- 
necting the pipe bo:^ ftM the plow beam are arranged in défendants' cul- 
tivator so that the bi'ackets or arms and the boit are fixed to the pipe 
box, while in the patent the parts are reversed; the brackets and boit being 
.ittached to rhè ïIow b'ram. 

7. Same. 

Nor is Infrli^ement pieveuted by the fact tliat In the pa;ent the stirrup 
which car ries thé vertical bearing Connecting the pipe box with the plow 
beam is fastened to the pipe box by a loop, and is made to rigidly con- 
uect iherewlth by longitudinal ribs, which eu.gage with corresponding 
grooves on the pipe box, thus permittlng a circumferential ad.iusiiiient 
so as to regulate the teitsion of the spring, while in défendants" machine 
the pipe box has but two ribs, one above and one below, which en- 
gage with corresponding dépressions In the surrounding stirrup,— the ton- 
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slon of the spiral sprlng belngr regnlàted by raisîng or loWerlng Uie wasber 
, and pin at.lts lower end by imeans of several holes in the rod; for thèse 
two sprtngs, and thelr corresponding tùeàns of adjustment, are simple 
mechanical équivalents. -, 

8. SAMB— NOVBLTT. 

The third cliilni of the Brown patent, .covértng the pipe box, having the 
longitudinal ribs, combined with the Stirinip, havlng corresponding grooves 
and a clamping device, is void for want of novelty. 

In Equity. Bill by the Brown Manufacturing Company against 
P. P. Mast & Co. for iafringement of letters patent No. 190,816, issued 
May 15, 1877, to William P. Brown, for a cultivator. The aUeged in- 
fringing machine was made under letters patent No. 260,447, issued 
July 4, 1882, to D. Berlew and M. L. KisseL Decree for cqmplain- 
ant. 

Geo. H. Christy, for complainant, 

Wood & Boyd and H. A. Toulmin, for respondents. 

TAFT, Circuit Judge. This is a suit in equity, brought for the 
infringement of letters patent No. 190,816, grantéd to William P. 
Brown, and duly assigned to the complainant herein, the Brown 
Manufacturing Company. The défenses set up in the answer are 
want of novelty, absence of patentable invention in the patented 
device, and noninfringement. The patent sued on is for an im- 
provement in the couplings of corn cultivators. Thèse machines 
are for the purpose of loosening and keeping free from weeds the 
soil between the rows of growing corn. Their gênerai form has long 
been known. They consist of an arched or crank axle, arched high 
enough to pass over the row of corn, coinnected with a tongue, 
and mounted on a single pair of wheels. To the axle, inside the 
wheels, are attached — one on each side — ^the forward ends of two 
beams or bars which cany the cultivators. Thèse are very small, 
light plows, arrangea in gangs of two. The attachment of the beam 
to the axle i« usually made by a tubular bearing or pipe box, loosely 
embracing t^e axle, and securing free vertical motion of the beam, 
whUe between the pipe box and the beam end proper, and Connect- 
ing them, is generally arranged a head having a bearing at right 
angles to the pipe box, by which latéral or horizontal motion is also 
given to the beam. Both vertical and latéral movements of the 
cultivators are necessary to successful corn cultivation. The plow 
beams are manipulated by hand; the operator walking behind, as 
with the ordinary plow, giving a hand to the handle on each beam, 
and hanging the reins about his neck or body. This was the gênerai 
description of the Stover machine^ patented m 1870, and referred to 
in the patent sued on. 

To relieve the operator as much as possible from the labor of lifting 
the heavy cultivator beams, Brown, in a patent of 1872, applied a 
lifting spring to each of them, at a point halfway back from the axle, 
securing the other end of the spring to the fixed frame of the 
machine above. The obvious difflculty in the opération of sucb a de- 
vice was that the constant latéral motion of the beams out of the 
vertical, recuked in practical tilling, would be resisted by the lifting 
force of the spring. In the patent in suit, this difficulty is entirely 
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cured by applying the spring to a rigid arni of the tubular bearing 
in front of thie vertical pivot, on which tlie beam swings laterally. 
In tMs way the pulling and lifting power of the spring never inter- 
fères vnth the latéral motion of the beam. They co-operate, but do 
not conflict. This is what counsd for complainant contends is 
Brown's invention and real improvement. Brovim suggested that, 
instead of spring power, counterbalancing weights, or a portion of 
the draught of the horses, might be also applied to the pipe box 
arm; and he shows a projection from the pipe box in his drawings 
and spécifications by which the draught may be utilized to lift or 
depress the plow beams. The alleged infringement hère, however, 
is only the use of spring power. The patentée described the ap- 
plication of the spring as follows: 

"To render the manipulation of the plows or cultivators easy, I provide an 
arrangement whereby either springs, weights, or the draught power may be 
utilized in sustalning a part of the welght of the sald cultivators when they 
are Ufted from the ground to be hung up or shifted laterally. In accompllsh- 
ing this, I construct the pipe box with a hooked arm. M, and arrange a stifC 
spring, N, of métal or rubber, upon the main frame above, so as to engage, 
by means of a loop, wlthi the end of the arm, M, to rock the pipe box; and as 
the cnltivator beam in the réàr Is rigidly attached to the pipe box by the stir- 
rup or the sleeve, and Its screw boit, the spring has the tendency to rock the 
pipe box, and assist the driver to lift the cultivators." 




The three claims of the patent are as follows: 

"(1) The pipe box, provided with a projection adapted to co-operate with a 
spring, welght, or the draught to rock the said pipe box against or with the 
welght of the rear cultivators or plows, substantially as and for the purpose 
described. (2) The combtnation, with the crank axle and the gangs or plows, 
ôf the pipe box, havlng arm. M, the spring, N, attached to the main frame, the 
head, I, and the stirrup, G, or its équivalent, havlng brackets. H, and pivot 
boit. A, and fastened to the pipe box, substantially as and for the purpose de- 
scribed. (3) The pipe box, B, havlng lon^tudinal ribs, combined with the stir- 
rup, G, having correspondlag grooves and a clamping device, substantially as 
described." 
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The Talidity of thîs patent^ and of the several claims iinder ît, was 
fully considered by Judge Blodgett, in the seventh circuit, in the 
cases of Manufacturing Co. v. Deere, 21 Ped. Kep. 709, and Same v- 
Buford, Id. 714. Judge Blodgett, in the Deere Case, in 1884, held 
that the first claim of the patent was substantially for a combina- 
tion, the new and patentable feature of which consisted in the ap- 
plication of a spring to the arm of the pipe box so as to assist the 
operator in lifting the gang plows, and at the same time nat inter- 
fère with the latéral motion of the gang plows on the npright bearing 
just back of the pipe box. In the case of Manufacturing C!o. v. Deere, 
only the first claim of the patent was involved and considered. In 
the case of Manufacturing Co. v. Buford, 21 Fed. Eep. 714, the first and 
the second claims of the patent were involved, and passed upon, and in 
that case Judge Blodgett sustained the second claim for a combina- 
tion as valid, and granted an injunction and an account. The first 
claim of the patent again came before the same judge in the case 
of Brown Manuf'g Co. v. Bradley Manufg Co., (in June, 1892,) 51 
Fed. Eep. 226. The argument in that case, and the reconsideration 
of the first claun, led the judge to order a rehearing in the Deere 
Case, and to reverse the former décision. 51 Fed. Eep. 229. In 
thèse two cases the judge holds that the first claim of the patent is 
not for a combination, but for a single part, namely, a pipe box 
provided with a projection adapted to co-operate with a spring, etc. ; 
that the onJy part claimed is the pipe box, provided with a projec- 
tion capable of being used with a spring; and that it could not be 
so construed as to make it a combination of the pipe box provided 
with a projection and a spring, together with the other parts of a 
cultivator or plow. He f urther found that a pipe box provided with 
a projection adapted to co-operate with a spring was found in the 
patent of Haslup, July 11, 1872, where there was a sleeve or pipp 
box working upon a crank axle for the purpose of attaching the plows 
thereto, and of enabling the plows to be rocked upon the axle by 
the hand of the driver, pressed upon a lever projection rigidly at- 
tached to the pipe box, and extending upwai'ds to the driver's seat. 
The first claim was therefore held to be invalid, and the bîll dis- 
missed. The second claim, however, was ,not passed upon either in 
the Bradley opinion or in the second opinion in the Deere Case. 

In considering the effect of a décision in another circuit upon the 
validity and tnfringement of a patent, Mr. Justice Brown, in the 
case of Searls v. Worden, 11 Fed. Eep. 501, spoke as foUows: 

"Upon gênerai questions of law, we Usten to the opinions of our brother 
Judçes with déférence, and with a désire to conform to them, if we can con- 
scientiously do so, but we do not treat them as conclusive. In patent causes, 
however, where the same issue bas been passed upon by the circuit court sit- 
ting in anotber district, it is only in case of clear mistake of law or fact, of 
ncwly-dlscovered testimony, or upon some question not considered by such 
court, that we f eel at liberty to review its findings. A division of opinion upon 
the same issue might glsre rise to lltigation In a dozen différent districts, to con- 
flictlng decrees, and to interminable contesta between rival patentées. In case 
the defeated party is dlssatisfled with the flrst décision, it Is his rlght to resort 
to the appeUate court, where a final décision can be obtamed, which ail inferior 
courts are bound to respect. The subject was so elaborately dlscussed by the 
late Judge Emmons, and the authorities so fuly coUated in Tulcanite Go. v. 
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WilliSi il-F^« 388, thdt it istmn-eceÈsaJy 'to conslder It fuHliër. We'are content 
simply; tOj?imounce our adhérence to his Tlews." 

See,'al^d; JÈancock lispîrator Co. v. Kegéster, 35 Ped. Eep. 61; 
Cheiûical Works v. Heckér, 2 Ban. Si, A. 851; Purifier Cb. v. Christian, 
4 Dilt'ïéâ; Celluloïd Manufg Co. v. Zylonite Brusk & Comb Ce, 27 
Fed.:^p. 291. 

. It is clear from thèse atithoritîes that, if Judge Blodgett has de- 
cided.tjie question whiçh is now submitted to this coiu-t, both comity 
and public convenience require that this court shall follow him in his 
coricllision, unless it bé clear that new évidence has been adduced 
hère which was not considérèd by hini, and which, in the opinion of 
this court, ought to change the rèsult. AA^'ith référence to the 
valldity of the flrst claim under the patent, the question is one 
simply of construction. It is a question of law. Whether the claim 
is to be considered a claim for a part or a claim for a combination is 
dpubtful. If it is only for a part, counsel for cpmplainant concèdes 
that it is invalid. Whatever might be my view, v?ere the ques- 
tion oné of flrst impressioni, I am clear that it is now my duty to fol- 
low Juâge Blodgett's construction, and hold that the claim is for a 
partoiily. 

Côni^lainant's counsel admits the rule of comity, but contends 
that it hàs no application hère, because Judge Blodgett has rendered 
two opmions, and that it is for tliis court to say which one it will 
follow. Tliîs last opinion, is the final conclusion of Judge Blodgett, 
and it is that which comity requires me to follow. That is the de- 
cree now in force in the seventh circuit, conflict with which by act 
of thia court should bè avoided. Instead of weakening the second 
opinion as authority, the f act that the learned judge had previously 
reaçhed a différent conclusion, and aimounced it in a prtnted 
opi&ibli, is évidence that the second opinion was only reached after 
full considération. The flrst claita is disposed of. If Judge Blod- 
gett's construction of it is incorrect, then, on appeaJ, either from Ms 
decree or mine, the rights of the complaiaant may be restored to him. 

We now corne to tihe second claim of the patent. This is a com- 
bination claim, which includes the combination of the free latéral 
movement of the cultivator beam, in coopération with the lifting 
power of the spring, in such a way that the two do not conflict. 
This feature of the Brown patented device, as I hâve said, Judge 
Blodgett held to be a new, useful, and patentable discovery, in the 
flrst décision in the Deere Case, and on this ground sustained the 
vaJidity of the second claim in the Buford Case. He has said 
notiiing in his second opinion in the Deere Case to show that, m 
respect to the patentable character of what he found to be 
Browri's real improvemeiit, he has at ail changed his mind. The 
second Deere décision rested solely on the narrowness of the flrst 
claim, wliich, construed as he held it must be, did not include 
Brown's real improvement. The Buford Case, therefore, stands as 
a décision of a co.-ordinate circuit com-t upholding the validity of the 
second claim Of the patent in suit; and, unless it can be made to 
appear that tliere is before this court évidence not presented to and 
considered by Judge Blodgett in the Deere and Buford Cases, the 
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same raie of comity inyoked by the respondents against the validity 
of the first claim requires me to sustaia the validity of the second, 
Judge Blodgett said, in deciding the Deere Case, in 21 Fed. Eep. 
709-711: 

"I do not and In any of the patents cited any suggestion of the pecuUar 
auxUIary means of assistance for raisins? the rear of the plows ont of the 
ground, such as is shown In Brown's device in hls patent. It is also true that 
the Haslup patent of 1872 shows a pipe box on the axle, with an arm or lever, 
O, extendhig upward from the pipe box, by which thé driver could ralse the 
plows from the ground; but that was a ridlng cultivator, and the function of 
the lever was différent from that of Brown's projection. So, also, it appears 
from the proofs that prior to the patent now under considération one or more 
de vices had been patented, or put in public use, for using a spring or other 
équivalent force to aid in raising the rear of the plows out of the groimd; but 
the attachment for that purpose was made upon the beam or handle, back of 
the joint where the plow was connected, and was practically of but llttle use, 
because, as the plows swayed out of the Une of draught in either direction 
for the purpose of folio wing a çrooked row of plants, or of avoiding plants out 
of the line, or for the purpose of avoiding an obstruction, the sprlna worked 
against the stren.irth of the plowman, and he was obllged, in order to ohange 
the direction of the plow, frequently to overcoine the force of the spring, 
whlch becaine a serions objection in practicai tiUlng. Thls patentée, however, 
applied the lifting lever by y/hich the plows were lifted out of the ground 
practically to the end of the plow beam, because the projection, M, and the 
plow beam, being both, for the purpose of vertical motion, rigidly attached to 
the pipe box, thb rocking of the pipe box by the lever or projection, M, tilted 
or lifted the rear of the plows, wlthout In any manner hiterfering wlth the side 
or horizontal action of the plows. It is argued that the attachment of the lift- 
ing force to the end of the plow beam by means of the lever. M, bas in it 
nothing new or patentable, when we conslder that the lifting force of the 
spiing or welght had, before tlils Inventor's presant patent, been applied to a 
point behind the end of the beam; but thls, it strikes me, is one of the cases 
where the change in the location of the lever makes thls device a success 
where prior efforts in the same direction had been fallures. The fact that not 
only the défendant in thls case, but other large manufacturers of cultlvators, 
havo at once adopted, substantially, the same auxiliary lifting device shown in 
the complainant's patent, is évidence df the popular acceptance of thls as the 
practicai solution of many of the dlfflcultles which had been encoimtered in 
the attempt to use the older devices, and is such a change and improvement as 
required more than mère mechanical sklU, and brings this device falrly wlthin 
the domain of the patent law." 

Again he says: 

"No one was instructed by either the Stover or the Brown device of 1872 to 
apply the lifting device at the end of the plow by means of a lever projecttng 
upwards from the end of the beam; and the fact that thèse older devices, 
which it is now claimed were susceptible of being modlfled by mère mechanical 
skiU Into a machine in its opération and efCect like that shown by complainant's 
patent, rested vrithout any modification until the présent patent was promul- 
gated, is quite concluslve proof to me that it required something more than 
mère mechanical skiU to produce what is shown in this patent. By the 
patent now under considération tlie patentée made an improvement In ad- 
vance of what he had done by hls patent in 1872, and, immediately upon the 
advantages of this device being exhibited to the public, the défendant and 
other manufacturers hâve seized upon it as meeting a felt want, and assumed 
to appropriate it to their own use." 

Judge Blodgett has said nothing since he used the f oregoing language 
to indicate that he is not still of the same opinion. Thirty-six patenta, 
hâve been introduced in évidence, of which 19 were not presented 
to the considération of Judge Blodgett in the Deere and Buford 
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Gases-i Of thèse 19, counsel for respondent made no allusion to 8; and 
oÉitàell iremaining therfi are only3 upon wMch. counsel relytoshow 
an anticipation of that feature of complainant's patent which Judge 
Blodgett held to be a valid patentable discovery, namely, the arrange- 
ment of the tubular bearing in connection with. the rigid arrn and 
attached spring and the apriglit bearing, so that the force of the 
spring and the latéral spring of the beam would co-operate without 
coiifllctihg. The flrst of the three patents is Chapman's patent for a 
hoi'se-rake, patented in 1868. In this patent the teeth of the rake 
are carried, not on the axle, but on a shaft parallel to the axle at 
the rear of the vehicle, and to a projecting arm of this shaft is at- 
tached a spring secured at the other end to the frame of the 
machine; the spring acting on the projection, and tending to lift 
the teeth from the gronnd. The second is the Plagge patent for 
an improved raU guide for guiding wagons so that the wagon may 
be keipt on the rails if it happens to be running on a road where raiLs 
are laid. The patent shows an ordinary four-wheeled wagon, having 
guide rollers afc the ends of the arms, adapted to be depressed by 
the driver's foot and thèse guide rollers serve to keep the wagon 
on the track. They are lifted from their position at the side of the 
track by a weight, and in sorae cases by a spring, and are held up by 
thèse counterbalancing forces until the driver places his foot on the 
treadle, and overcomes the weight or spring, ànd by means of the 
lever forces the rollers down. The Wheeler patent is for a harvester 
rake for gathering in grain, with movable rake teeth to move the 
grain over a wide grain platform. The rake mechanism and the 
platform are back and at one side of the main frame, and are very 
heavy. They are connected with the main frame by a tubular 
bearing or pipe box, embracing the axle, and this pipe box has a pro- 
jection upon which, indirectly, is exerted the force of the draught of 
the team, so as to slightly lift and ta a measure neutralize the weight 
of the rear portion of the machine. 

It is to be flrst noted, with respect to ail three of thèse devices, 
that they are for pnrposes very différent from those of the culti- 
vator. In each of them the action of the dragged body is auto- 
matic, whUe in the patent at bar it is operated by hand. But, most 
of aUj in no one of them was there any latéral movement required 
in the part to be lifted or depressed, with which movement an appli- 
cation of the lifting force at a point back of the tubular bearing 
would interfère. In other words, they none of them show the com- 
bination of the latéral motion and the vertical lifting motion in such 
a way as not to conflict. The contention on behalf of respondents 
seems to be that if they can show that, in any machine of any ktnd 
a counterbalancing spring, weight, or draft has been appUed upon 
a tubular bearing on the side opposite to that at which the body to 
be lifted or depressed is attached, they hâve shown an anticipation 
of the complainant's patent. I cannot agrée with this. The com- 
plainant's patent is essentially for a combiuation. It is not for any 
particular part, or for any particular two parts. It is not the 
tubular bearing with the rigid ann and spring alone. It is the tubu- 
lar bearing with the rigid arm and spring, in connection with au 
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upright bearing, giving a free latéral motion to the body to be lifted. 
se rar as appears from tbe évidence in this case, the latéral motioii 
of the rear portion is only required in cultirators, and it would 
therefore seem to be clear that only in cultivators could the avoided 
difficulty arisCj and only in such machines, therefore, could an antic- 
ipation of complainant's combination device be shown. It is quite 
tnie that there may be no patentable invention in taking from one 
art or class of machines a device, and applying it to another, where 
the diflSculties to be overcome are substantially the same in the 
two arts or classes of machines; but I take it that in such a case 
the difSculties must be so nearly alike that the new application of the 
device would suggest itself to a sMlled mechanic. 

I am quite clear that there is nothing la either of the devices 
named which would suggest to an ordinary mechanic the useful com- 
bination hit upon by Brown in his cultivator. This would seem es- 
tablished by the fact to which Judge Blodgett alludes, that for flve 
years after the date of the flrst Brown patent, which included both 
the spring-lifting and the latéral movement of the cultivator beam, 
no one applied a spring to the beam in front of the pipe box, although, 
when Brown did it, the usefulness of the change was at once recog- 
nized by gênerai adoption and fréquent infringement. But, what- 
ever I might think of thèse three alleged anticipations, were it a 
case of flrst impression, Judge Blodgett passed on inventions claimed 
to be anticipations which involved substantially the same principle as 
the three patents which I hâve discussed. In the Smith horserake, 
an English patent of 1856, the tines or prongs of the rake were at- 
tached by a tubular bearing to a rock shaft, and were supported on 
either side of the tubular bearing by adjustable, counterbalancing 
weights, but Judge Blodgett did not see in this any anticipation of 
the complainant's patent. Again, in the Hollingsworth horserake of 
1867, the prongs of the rake were attached to the body of the ma- 
chine by what was really a tubular bearing, and were depressed by 
the force of a counterbalancing spring attached to this bearing on 
the side opposite to the prong. This, too, was before Judge Blodgett, 
and he saw nothing in it to invalidate the complainant's combina- 
tion device. If thèse are not anticipations, certainly the three new 
devices now for the flrst time introduced in évidence are not. Fol- 
lowing Judge Blodgett's décision in the Bufard Case, therefore, the 
validity of the second claim of complainant's patent will be sustained. 

We corne now to the question of infringement The second claim 
of complainant's patent is as follows : 

"The combination with. ttie crank axle and the gangs or plowa with the 
pipe box, having an arm, M, a spring, N, attached to the main frame or head, 
I, and the stirrup, G-, or its équivalent, having brackets, H, and pivot boit, B, 
and fastened to the pip» box, substantially as and for the purposes described." 

The respondents' machine is, like that of the complainant's, a walk- 
ing, straddle-row cultivator, having an arched axle and two wheels, so 
that the cultivator can straddle the row of growing plants. At- 
tached to the axle, and adjacent to each wheel, are the two drag 
beams, carrying the shovels which are to operate upon the soil on 
either side of the row of plants. Thèse beams are each provided with 
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plow-shàpôd haiidleS. so ttat tlie attendant walking béhind the ma- 
chine càa manipulate tàe drag beams properly in relation to the row 
of growing plants; and the machine is provided with a tongue, so 
that the team can be attached. The attachment of the drag beams 
to the aXle is made by means of a pipe box, which is a long, pii)e- 
shaped box, embracing and surrounding the axle adjacent to the hubs 
of the wheels. It has fastened upon it, and secured by a set screw, an 
adjustable collar, having in it a vertical bearing. This is embraced 
by the jaws of a casting, which are bolted to the ends of the drag 
beam. The arrangement àllows both a vertical and latéral move- 
ment of the beams. The pipe box has a projecting arm, which ter- 
minâtes in a jaw having three holes in it. A pin passes through 




one of thèse holes, and keeps in position the bottom of a rod, which at 
its top passes through a guide pièce, also provided with three holes, 
bolted to the rigid arm of the machine above. A spiral spring sur- 
rounds the vertical rod, and at its top abuts against the guide pièce, 
and at the bottom against a washer sustained by a pin passed 
through any one of four holes made in the vertical rod. The resuit 
of this is that the spring is operative as a counterbalance against the 
w eight of the drag beams, and can also be so adjusted as to force the 
di-Ag beams downward below a horizontal plane, if such action is de- 
sired in the machine. 

In my opinion the respondents' machine contains the combination 
stated in the second claim of complainant's patent. The crank axle, 
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the gangs and plows, the pipe box Laving a rigid arm, the spring at- 
tached to this arm which lifts the plow beam, tbe mechanism by 
which a vertical bearing is given between the beam end and the pipe 
box, are présent in both combinations. Each respective part per-, 
forms the same function in substantially the same way. It is true 
that, for the flat spring in the patent, respondents hâve substituted a 
spiral spring, surrounding a stilf rod. Thèse were well-known équiva- 
lents before complainant's patent. It is also true that the pivot boit, 
which in complainant's patent connecta the two brackets of the pipe 
box, and gives the vertical bearing for the head, I, of the beam end, 
does not appear in exactly that form in respondents' patent. In- 
stead of this, the parts are exactly reversed. The brackets or arms 
in which the pivot boit is fixed are attached to the beam ends, and 
the head, I, is attached to the pipe box. But the bearing opérâtes in 
exactly the same way in respondents' machine, and discharges ex- 
actly the same function. The use of the spiral spring in resjwnd- 
ents' machine is so arranged as to permit the operator to use the 
spring also for depressing the beam or gang plows if the pipe box 
arm is pushed beyond the vertical Une backwards. This is an 
added function of the spiral spring, but does not change the char- 
acter of the combination of complainant's second clalm in the re- 
spondents' machine. By reason of the added function, it may be 
a patentable improvement on complainant's combinatiom, but com- 
plainant's combination is still présent. 

Another différence between the two machines, which counsel for 
respondents insist upon, is the device used to fasten the stirrup in 
complainant's patent to the pipe box. In complainant's patent, the 
stirrup is held to the pipe box by means of a loop, and is made to 
rigidly connect therewith by means of longitudinal ribs upon the 
stirrup, which engage with correspohding ribs upon the pipe box. 
The stirrup, instead of having a loop, may be constructed in the form 
of a sleeve, and made to embrace the pipe box, in which case it is 
adjusted thereon by means of a screw boit, whose inner end bears 
upon a roughened steel jib, which bites the pipe box, and prevents 
the sleeve from slipping. This device, by the engaging of the longi- 
tudinal ribs, serves to fix the stirrup firmly to the pipe box, and also 
permits a circumferential adjustment of the stirrup so as to regulate 
the tension of the spring. There are quite a number of thèse ribs 
in the complainant's pipe box, permitting a graduai adjustment. In 
the respondents' machine the pipe box has only two ribs, — one above, 
and one below, — which engage with corresponding dépressions in 
the surrounding stirrup. TÏie omission of the additional ribs in re- 
spondents' pipe box was for the reason that no variation of the ten- 
sion of the spiral spring by means of the circumferential adjustment 
of the pipe box was possible. Such a variation of the tension of the 
spiral spring is accomplished by the simple and well-known expédient 
of a washer and a pin inserted at the lower end of the spring in one 
of three or four holes. To my mind, the flat spring, with the adjust- 
ment of its tension by increased longitudinal ribs on the pipe box, 
flnds its purely mechanical équivalent in the use of the spiral spring 
with its adjustment by pin and washer. The same function is per- 
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forpaed in substantially the same way, only that the spiral sprlng 
pushes, wMle the flat spring pulls. For thèse reasons, tiie respond- 
ents' machine is an infringement of the second claim of complainant's 
patent. 
The third claim of the patent is as follows: 

"Tlie pipe box, B, having longitudinal ribs, combined wlth the stlrrup, G, 
havlng corresponding grooves and a olamplng devlce, substantially as de- 
scrlbed." 

The évidence does net satisfy me that there is any novelty in this 
particTilar combination. In respect to this claim, the évidence of re- 
spondents' expert seems apt and reasonable: 

'"The question is, is this Invention, or mère sélection and slsill? It is quite 
common in œachinery to hâve one part bolted and adjustible to another under 
conditions in whlch slipping would be very uudesirable; and it has long been 
quite common, under such cirçumstances, to groove or rlb the contracting sur- 
faces to prevent such slipping. I hâve been personaUy famUlar with such ribs 
and grooves long prlor to the date of the patent In suit, both upon cylindrical 
surfaoesi and flat surfaces. And In agricultural implements the expédient is 
often ^mployed. I cannot et présent, without extended researeh, find an ex- 
ample ot such ribs and grooves applied to clrcumferential surfaces, but I find 
in patent 183,610, In Flg. 5, the same System of ribs and grooves applied to 
flat surfaces bolted together. In the rotary tumblers of safe looks, the inner 
part of the tumbler adjusts rotarlly to the outer part; and for twenty-five 
years, to ray knowledge, the engagiug surfaces, cyUndrical in form, hâve been 
ribbed and grooved. Under tliis clrcumstance, I am strongly inclined to be- 
Hévè that the provision of Stover's pipe box and sleeves with ribs and grooves 
was not an Invention of a novelty, but was a mère adaptation of a weU-known 
mechanical équivalent" 

The flnding of the court will be that the first and third claims of 
complainant's patent are void, that the second claim is valid, and that 
respondents inifringe the second claim ; and the decree wUl be for an 
injunctlon and accounting, with the usual order of référence. 



ADAMS & WESTLAKE MANUF'G CO. v. WESTLAKE. 

(Circuit Court, B. D. New York. December 16, 1892.) 

1. Patents fob Inventions— Licbkse—Injunction. 

A bUl by the Ucensee under a patent to enjoin the licensor from manu- 
facturmg the goods contrary to his agreement cannot be maintjiined wheu 
It appears that the Ucensee himself has ceased to manufacture any goods 
under the license. 

3, Same. 

Where the owner of a patent has executed a license to a corporation, 
agreeing not himself to manufacture or allow the use of his uame in the 
manufacture of goods which wUl corne la compétition with those made by 
the Ucensee, the latter cannot enjoin him from manufacturing or aUowing 
the use of his name in the maniifacture of goods which come in compéti- 
tion with thosè made by another corporation, to which the Ucensee has exe- 
I cuted a Ucense, when such other corporation is not a party to the proceed- 
higs, and when plaintifï does not aUege that it is damaged by reason of the 
compétition with Its Ucensee. 

8. Contbacts— Option to Extbnd— Exercise op Option. 

In a contract, whereby the owner of a patent Ucensed a corporation to 
manufacture thereunder, it was stipulated that upon the request of the 
said corporation (naming it) the agreement might be extended for the term 
«f flv© addltlonal years "from and after Jannary 1, 1891," upon the same 
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terms. Before thé expiration of the original term of the c(fntract the 11- 
censor received a letter, slgned t»y a person describlng himsell as the attor- 
ney for 'the licensee and for another corporation, in wlilch notice was giyen 
"tliat my clients elect to extend for the period of flve years from Decem- 
ber ai, 1891, their contracta with yoii, dated February 2, 1886." Hdd, that 
thls notice was not a valld exercise of the option to extend, for it waa 
given in behaU of an additional party, who was no party to the contract, 
and provlded for an extension of six years, while the contract only al- 
lowed an extension for five years. 

In Equity. Bill by the Adams & Westlake Manufàcturing Com- 
pany against William Westlake to enjoin alleged violations of a 
contract granting a license to manufacture under a patent owned by 
him. Injunction denied. 

Wetmore & Jenner, for complainant. 
Wing, Shoudy & Putnam, for défendant. 

BENEDICT, District Judge. The original bill flled in thia case by 
the Adams & Westlake Manufacturing Company is based upon cer- 
tain license agreements between the complainant and the défend- 
ant, whereby the complainant was given the sole and exclusive 
license to manufacture and sell articles to be made under certain 
patents issued to the défendant, which agreements, by thelr terms, 
were to expire on the Ist day of January, 1891. There seems to bo 
some mistake in the bUl respecting the incorporation of the com- 
plainant. Not only the bill, but also the supplemental biU, de- 
scribes the complainant as a corporation organized under the laws of 
the state of Illin,ois, whereas the contracts set forth in the bUl de- 
scribe the corporation as organized under the laws of the state of 
Michigan. This mistake is noticeable, becaiise there is a corpora- 
tion which was organized under the laws of the state of Hlinois, 
and naraed the Adams & Westlake Company. But that corpora- 
tion is not alluded to in the original bill, and neither the original nor 
the amended bill prays for any protection of that corporation by way 
of injunction. With that corporation the défendant has made no 
contract, and he swears that he did not know of the existence of such 
a corporation untîl he saw the supplemental biU herein, and never 
consented to the use of his name by any such named corporation. A 
temporary injunction was granted ex parte upon the âling of the 
original bill, which protected the Adams & Westlake Company, but 
this no doubt arose ont of the curious similarity in the names adopted 
for thèse two corporations. The temporary injunction was accom- 
panied by an order, retumable on October 25, 1889, to show cause 
why the injunction should not be continued during the pendency of 
the action. The hearing of that motion was by consent delayed un- 
til November, 1891, and was then brought on by the défendant. As 
the case then stood, the injunction must necessanly hâve been denied, 
for the reason that the contracts set out in the biU as the foundation 
of the action had at that time expired by their terms. 

The complainant, however, asserting that an option given by the 
contracts to extend them to January 1, 1896, had been exercised, 
and thereby the contracts continued in force, leave was granted to file 
a supplemental bUl. Thereupon a supplemental bill was âled, which 
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set fonth an exercise bytheeomplainaatofthe option given by the 
confrSKjiesj wliereby, as it is averred, tiie expiration of the contracta was 
po^iiité^utitilJanuafy 1,1$96. Thiâ èùppleniental bill also contains 
an iayérpjèi).t not contained in the original bill, that the Adams & 
Westlafce Company is a licensee of the complainant, engaged in man- 
ufacttiring stove boards; and it charges that the défendant is indi- 
rectly éngaèéd in mannfactùring stove boards which corne into com- 
pétition with stOve boards made by the Adams & Westlake Company. 
Thé «aiujse is now beforé: the court upon the original bill, the supple- 
mental bill, together Mth the afSdavlts on which the temporary in- 
junction was granted, the défendantes answer to the bill and to the 
supplemental bill, and the afSdavit of the défendant in opposition to 
the motion. In this position the application is substantially an orig- 
inal application for an injunction pendente lite, simÛar to the tem- 
porary injunction granted on the original bill. 

By the injunction thus asked for, the complainant seeks to restrain 
the drfendant from mànnfacturing articles simUar to articles man- 
ufactùred by the compliaiûant under the license agreements, andto re- 
strain him frôHi transférring a certain pa,tent, No. 354,445, and from 
granting aiiy license right nnder any application pending la the pat- 
ent office for letters patent for improvements in lamps and their at- 
tachments, and from amending or proceeding with the said applicar 
tion. And the çotoplainant also seeks to restrain the défendant from 
using or pènnitttng hls name to be used tu any manufacturing busi-, 
ness, or by any manufficturing house Which shàll make or sell ar- 
ticles like or sfanUar toi, aniiî which shiall corne into compétition with, 
articles made or sold by the Adams & Westlake Company, which cor- 
poration, as bèfore statëdj ïs distinct from the complainant corpora- 
tion and is no party to this action, nor to any of the çontracts set 
f orth in the cOmplainapt's bUl. In regard to the flrst part of the in-i 
junction g/Sked foi", I rieniark that the bill nowhere states that the' 
complainant is engaged in manufacturing àny articles patented by 
the défendant, and the défendant, in his affidavit, states that the com- 
plainant has gdJiè out of the business of manufacturing or selling ar- 
ticles çoveredby the license agreements with the défendant, which 
statement is not disputéd. This fact seems fatal to the part of the 
injunction iiow under considération. The license agreements, if not 
exprèssly, b^ necessary implication, contemplate tli& manufacture by 
the complainant, during the existence of the çontracts, of articles con- 
structed under defendarit'é patents, and the payment of a royalty to 
the défendant, The continuance of the complainant in the manufac- 
ture was onè iinportant part of the arrangement. When the com- 
plainant went out of the business of manufacturing and selling any of 
those articles it became impossible for the défendant to perform its 
agreements in this particulâr, and the défendant was at liberty to ter- 
minate them. But, if tliis be otherwise, it is évident that, tf the com- 
plainant is not engaged in manufacturing or selling articles under the 
defendant's patents, no injflry to tbe complainant can come from the 
acts' chargea, and the néceSsity f or thé injunction fails. Upon this 
ground, thèrefore, that portion of thé injunction asked for is denied. 

ïhat portion of thé injunction wMçh seeks protection for the 
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Adams & Westlake Company must also be denied. The défendant 
bas no contract with the Adams & Westlake Company. His con- 
tracta are with the complainant The provision in bis contracta with 
the complainant is that during the term of said agreement he "wUl 
not use, or allow or permit his name to be used, in any manufacturing 
business, or by any manufacturing bouse wbich shall make or sell ar- 
ticles like or simUar to, or which would corne into compétition with, 
the articles made or sold by the Adams & Westlake Manufacturing 
Company." This provision affords no foundation for an injunction to 
protect the Adams & Westlake Company against compétition. The 
defendant's contracts do not relate to compétition with the Adams & 
Westlake Company, and that corporation is not a party to the action. 
It is said tba,t the Adams & Westlake Company is a licensee of the 
complainant, and therefore tbe complainant bas the right, and is 
charged with tbe duty, to protect tbe Adams & Westlake Company 
from compétition by tbe défendant. But tbe bare fact that the 
Adams & Westlake Company is a licensee of the complainant (Wbicb 
is ail that appears hère) does not show that the complainant is bound 
to protect ttie Adams & Westlake Company from compétition by the 
défendant. This is not an action for infringement, but to enforce in 
bebalf of tbe complainant certain agreements between the complain-i 
ant and défendant. If the Adams & Westlake Company bave any; 
rigbts undèr any contracts of the défendant, or are in danger ofinjury 
from bis acts, they sbould ask sucb protection by an action of their^ 
own. In this action that corporation and its rights are not bef ore tbe 
court. Damage to tbe complainant by the use of the defendant's 
name in tbe manufacture of articles that compete with articles made 
by the Adams & Westlake Company, if any sucb there are, is not 
averred. Moreover, wben it appears that no articles are made or sold 
by tbe complainant under defendant's patents, it is not seen bow it 
could be possible for the défendant to make or sell articles which 
would come into compétition with the complainant in respect to sucb 
articles. This portion of tbe injunction must therefore be denied, 
upon the ground that tbe use of the defendant's name in compétition 
with the Adams & Westlake Company is not a violation of the defend- 
ant's agreements with complaiQant, and it does not appear that any 
injuries to tbe complainant would resuit therefrom. 

There is anotber groimd taken in opposition to this motion wbich, 
in my opinion, is fatal to tbe complainant, namely, that the contracts 
<3et up in tbe bUl bave expired. By their terms the contracts sued on 
were to expire January 1, 1891, unless extended under the option 
which tbe agreement contains. Tbe provision for tbe extension of the 
contracts is as follows: 

"Fourth. The said William Westlake hereby agrées, upon the request of tho 
said Adams and Westlake Manufacturing Company, made on or before tlie 
expiration of the term of this agree^ment, to extend their license and agree- 
ment for the term of five additional years from and after January 1, 1891, 
upon the same terms of payment of royalty as set forth in article tliree abovo 
writteu; that is, upon payment of $200 per annum during the extended term." 

That portion of the letter to tbe défendant dated December 26, 
1890, and signed "J. H. Eaymond, Attorney at Law and in Fact for 
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the Adams and Westlake Mamifacturing Company, and the Adams 
and Westlake Company," relied on as effecting an extension of the 
contracta, is as follows: 

"I beg to add to my récent letter to you this formai notice that my clients 
elect to extend for the peilod of flve years from December 31, 1891, thelr con- 
tracta -with you, dated February 2, 1886, of whlch notice klndly acknowledge 
reoeipt." 

So far as appears from the papers before me, the défendant took no 
notice of this letter, and it has not been claimed that he ever, by any 
instrument in writing, agreed to an extension of thèse contraets. In 
my opinion, the notice above quoted from the letter of J. H. Eaymond 
did not effect an extension of the agreements, for two reasons: First, 
because it was a notice from two corporations that those two corpo- 
rations "elect to extend their contraets with you, dated February 2, 
1886," when the défendant had no contract with one of thèse corpora- 
tions. Furthermore, Hie notice was that thèse two corporations elect 
to extend their contracta for one year longer than was provided in the 
contract between the complainant and the défendant. By the con- 
traets an option was given to the complainant to extend the tùne of 
the contract for flve years from January 1, 1891. The notice sent 
says that the two corporations mentioned m it elect to extend their 
contract for flve years from December 31, 1891; that is, for one year 
longer than the complainant's contract stated. It is said that this 
was an oversight on the part of the writer. If such be the f act, never- 
theless, the only notice the défendant ever received related to an 
extension for flve years from December 31, 1891, which he had never 
agreed to give. In my opinion, such a notice did not effect an exten- 
sion of the contraets. The injunction asked for must therefore be 
denied upon the further ground that the contraets which fonn the 
foundation of the complainant's biU hâve expired. 



EDISON EI.ECTIUC LIGHT CO. et al. v. SAWÏBK-MAN ELECTRIC CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1892.) 

1. Patents for Intentions— Suit pok Infbingement— Lâches. 

The owner of letters patent No. 223,898, issued January 27, 1880, to 
Thomas A. Edison for an Incandescent electiic llght, havlng seasonably 
brought suit in 1885 agaiast the United States Electric Lightlng Company 
for Infringement, no other company engaged la manufacturùig infrhiging 
lamps can complaln that the owner of the patent was guilty of lâches in 
not bringlng suit agatnst tliem for Infringement prlor to the décision of 
that case in the circuit court, (October 4, 1892,) for aU persons interested 
in havlng the patent defeated must hâve been familiar with the Utigatlon, 
and with the fact that it was very expensive and arduous, and they en- 
tered upon their business with an imderstandlng of its risks, and of the 
conséquences which would befall them as Inf rlngers if the patent should be 
sustained. 

2. Same. 

There are muoh strcnger equitiés, however, in favor of users who, prlor 
to the décision In the circuit court, and at a tlme when judicial décisions 
In foreign countries interpreting the patent were in conflict, purchased from 
the Infringers eleotrlc lightlng plants which require the lamps of the pat- 
ent for their opération, and who are now wilUng to accept their lanipa 
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froin the ovtner of the patent on reasonable terms; and on application to 
the court thèse equlties wlU be enforced. 

8. Samb. 

As to users, however, who aequired thelr plants subséquent to the dé- 
cision of the circuit court sustaining the patent, they must be held to hâve 
proceeded with luU knowledge of the invalidity of the patent, and must 
suffer the conséquences of litfringement. 

4 Samb — Injunotion Pendbntb Lite— Unlawful Combinations. 

A person owning a patent which has been sustained by an adjudication 
of the circuit court cannot be deprived of his right to an Injunction pen- 
dente lite in a subséquent action against substantially the same parties for 
a further Infringement, on the ground that he has entered rato a combina- 
tion with others owning similar patents for the purpose of securîng an en- 
tire monopoly of the business in the United States. 

6. SaMB — ESTOPPEL. 

In May, 1885, oomplainant, the Edison Company, owning letters patent 
No. 223,898, Issued Januai-y 27, 1880, to Tliomas A. Edison for an Incan- 
desaent electric lamp, Commenced a suit for inf rlngemant against the Consoli- 
datiid Company, wJiioh was manufactuiing electric lamps under the Saw- 
yer-Man patents. Atout the same time, the Thomson-Houston Company 
was engagea in manufacturing electrical apparatus, and as the resuit of 
negotiatlons between It and the Consolidated Company the défendant, the 
Sawj'er-Man Compîjny, was organized to manufacture under the Sawyer- 
Man patents, the Consolidated Company executlng a llcense to it. The 
niajoilty of defendant's stock was owned by the Thomson-Houston Com- 
pany, which thereafter sold the same to the Consolidated Company, in 
considération of a large amount of the latter's stock and bonds. Subse- 
quently the Thomson-Houston Company sold such stock and bonds to the 
Westinghouse Company, and at the same time, by an agreement between 
the ïhomson-Houstou Company and the Consolidated Company, the ful- 
lillment of which on the latter's part was guarantied by the Westlng- 
house Company, the Thomson-Houston Company was .llcensed to make In- 
candescent lamps for export and for use with apparatus of its own manu- 
facture in tliis country, and the Westinghouse Company was prohlblted 
from selllng incandescent lamps for use with the Thomson-Houston Com- 
pany's generatlng apparatus. The agreement recognized the fact ihat 
during its continuance the Thomson-Houston Company could make and sell 
lamps not covered by the Sawyer-Man patents, and in that event the Con- 
solidated Company was to be released from Its obligation not to sell 
lamps for use with the Thomson-Houston Company's apparatus. In the 
niean time, and whlle the suit between the lîdison Company and the Con- 
solidated Company was still pending, the Edison Company and the Thom- 
son-Houston Company had united, so that substantially the whole lamp- 
making business was done by the three companies. Beld, that the fact that 
the Edison Company entered into thls comblnation did not operate as an 
estoppel, because of the dealings between the Thomson-Houston Company 
and the Westinghouse interests. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Bill by the Edison Electric Light Company and the 
Edison General Electric Company against the Sawyer-Man Electric 
Company for infringement of a patent. A pro forma decree, award- 
ing a preliminary injunction, was entered below, and the défendant 
Company ap]>eals. Decree modifled. 

Kerr & Curtis, (Edmund Wetmore, Elihu Eoot, and Léonard E. 
Curtis, of counsel,) for appellant 

Dyer & Seely, (Clarence A. Seward, Grosrenor P. Lowrey, and 
Eichard N. Dyer, of counsel,) for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
v.53F.no.6— 38 
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' Î*!ÈÉ CJttBtAai. This is an appeal from an oràec of the circuit 
court granting an injunction pendente lite restraining the défendant 
from inaldng,;using, or vending the incandascent electric lamps of the 
patent granted to Thomas A. Edison, January 27, 1880, No. 223,898, 
of whlch the complainants are the owners. The order was granted 
pro forma, in the Tiew that a flnal disposition of the questions in- 
volved might be promptly made by the décision of this court. The 
validity of the patent, and the infringement of its second claim by 
such lamps as the défendant makes, were adjudged by the circuit 
court for the southern district of New York, July 14, 1891, in a de- 
cree at final hearing. That suit was brought against the United 
States Electric Lighttng Company, and was defended by the West- 
inghouse Electric Company, a corporation which since October 10, 
1888,. hass beèn the owner of the business carried on in the name of 
the prient défendant. The business of the défendant consiste ex- 
clusively in the manufacture of the inf ringtng lamps. The decree of 
the circuit court adjudging the validity of the second claim of the 
patent, and its infringement by lamps such as are made by the défend- 
ant, was upon an appéal affirmed by this court October 4, 1892, 
See 52 Fed Eep. 300. That decree, among other things, awarded the 
«omplainants a perpétuai injunction. The présent suit was brought 
subsequently to that afflrmance. 

It is appâtent that the order for the présent injunction is, in effect, 
one to ^tend the teima of an injunction already granted in a suit 
determined by the court of last resort between the same parties, or 
their privies, so as to include a néw infringement. For an under- 
standing of the grounds upon which the défendant contends the in- 
junction ought not to haye been granted, the foUowing narrative is 
necessary: For sevrai years subséquent to 1880, the Edison Com- 
pany and the United States Electric Lighting Company were the only 
manufacturer^ of incandescent lighting apparatus in this country do- 
ing any considérable business. The United States Electric Lighting 
Company began manufacturing incandescent lighting apparatus, in- 
cluding the lamps whiCh hâve been held to be an infringement of the 
Edison patent, in the summer of 1880, and continued in such business 
untU a récent period. In May, 1885, a suit was brought against it 
upon the présent patent, Another corporation, the Consolidated 
Electric Lightiag Company, was organized in September, 1882, and 
began the manufacture of incandescent lighting apparatus. Tliis 
Company was the owner of and operated under what are known as 
the "Sawyer-Man Patente" for electric lighting apparatus ; and under 
thèse patents it assumed that it had tiie exclusive right to make 
and sell the lamp claimed in the patent in suit. In May, 1885, suit 
was brought against it by the Edison Electric Light Company upon 
the patent in suit, and about the same time it brought suit against 
the Edison Company for infiingement of ite own patent. In 1883 a 
corporation known as the "Thomson-IIouston Company" began the 
manufactiu*e and sale of electric apparatus for lighting and power. 
As the resuit of negotiations between the Consolidated Electric 
Lighting Company and the Thomson-Houston Company, the Sawyer- 
Man Company, the présent défendant, was organized in September, 
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1886. Nine tenths of its stock was owned by the Th.omson-Houston 
Company. It received from tke Consolidated Company a license to 
manufacture lamps under the Sawyer-Man patents, and tliereupon be- 
gan tbe business of manufacturing tlie infringiag lamp, and lias con- 
tinned in this business to the présent time. In August, 1887, ail the 
stock of the défendant, including that owned by the Thomson-Hous- 
ton Company, was sold to the Consolidated Company for |120,000 in 
bonds, and the same amount at par of its stock. In December, 1888, 
the Thomson-Houston Company sold its stock ia the Consolidated 
Company to the Westinghouse Electric Company. At the same 
time, by an agreement betweeu the Consolidated Company and tho 
Thomson-Houston Company, the fulfillment of which on the part of 
the Consolidated Coiapany was guarantied by the Westinghouse 
Company, the Thomson-Houston Company was licensed under the 
patents of the Consolidated Company to make incandescent lamps 
for export and use with generatiug apparatus of its own manufacture 
in this country; and the Westinghouse Company was prohibited 
from selling incandescent lamps for use with the Thomson-Houston 
generating apparatus for a period which might, at the option of the 
Thomson-Houston Company, extend to 1902. This agreement recog- 
nized the fact that the Thomson-Houston Company could, during the 
continuance of the agreement, make and sell lamps not covered by 
the Consolidated Company's patent; and, in the event of such man- 
ufacture and sale, the latter company was released from its obliga- 
tion not to sell iamps for use in connection with the Thomson-Hous- 
ton generating apparatus. Pending the suit against the United 
States Electric Lighting Company, the Westinghouse Company suc- 
ceeded to the business of the United States Company, the Consoli- 
dated . Company, and the défendant; and since September, 18S8, the 
défendant lias been the manufactm'er of lamps for the Westinghouse 
System. Eaçh of the various companies engaged in the manufacture 
and sale of clecitric lighting apparatus has, as a rule, manufactured 
aU the diiïerent pièces of apparatus which are necessary for making 
up a complète '^lant," the différent parts being constructed with 
référence to use with each other, and not so as to be adapted for use 
in the Systems of apparatus made by other manufactm-ers. For the 
purpose of public lighting from central stations, local companies, 
known as "illuminating companies," hâve been organized in various 
cities and towns, which hâve purchased plants from one or the other 
of the manufactining companies, and the central stations of such 
illuminating companies hâve, as a rule, been equipped whoUy with 
the electrical apparatus made by some one manufacturing cOmpany. 
In many cities and towns there are competing illuminating com- 
panies using the System of différent manufacturers, some being 
equipped with the Edison system, some with the Westinghouse Sys- 
tem, and some with the Thomson-Houston system. The United 
States Company has instaUed about 1,050 plants, with a lamp ca- 
pacity of about 350,000 lamps. About 300 of thèse plants were 
installed before the suit upon the patent was brought against it. 
The Consolidated Company also installed a large ntimber of plants. 
After the Westinghouse Company succeeded to the business of the 
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United States Company and tlie Consolidated Company, it also in- 
stalled a large nimiber of plants. It is said that the aggregate lamp 
capacity of tlie incandescent lighting plants installed with generat- 
ing appàratus supplied by the Westingbouse Company ât the présent 
time represents a capital of about $25,000,000, and a lamp capacity 
of over 1,300,000 lamps. The lamps themselves represent but a small 
part of the cost of the plants, the greater part being represented by 
the electric appàratus supplied by the Westinghouse Company and 
its predecessors ; but the lamps are essential for the conttnued opér- 
ation of the plants. Unless the lamps can be replaoed as they are 
worn ont, and can be procured when needed, thèse plants will be 
crippled, and thé greater part of the investment in them will be lost. 
The central station plants supply lights to consumers as gas com- 
panies supply gas; and, if their opération should be stopped, great 
inconrenience to the public would ensue. The varions companies 
give employment to a large number of men who might be thrown out 
of employment if the lamps could not be bbtained. In 18S9 the 
Edison fJeneral Electric Company was organized for the purpose of 
combining the Edison Electric Light Company with various other 
corporations engaged in the manufacture and sale of electric ap- 
pàratus, the organization of the subordinate corporations being re- 
tained. Prior to April, 1892, the Thomson-Houston Company had 
acquired the stocks of various other companies engaged tn the busi- 
ness of manufacturing and selling electrical appàratus, and thèse 
companies were carrying on the business in combination with the 
Thomson-Houston Company and under its control. In April, 1892, 
thèse two combinations, the Edison General Electric Company and 
the Thomson-Houston Company, included substantially ail the 
companies whlch had heretofore been competing in this kind of 
business, excepting the Westinghouse Company; and ta that month 
the General Electric Company was organized for the purpose of com- 
bining thèse two combinations in one which should include ail the 
concerns in this country, except the Westinghouse Company, which 
formerly were competing in the business of making and seUing 
electric light and power appàratus, but the separate organization 
of the constituent companies was still retained. 

Tlie défendant insists that ,the preliminary injunction should not 
hâve been granted because, (1) owing to the lâches of the owners of 
the patent iu asserting their claims and enf orcing them, a large capi- 
tal has been invested in the manufacture and sale, not only of the 
lamps, but also in electric lightùig appàratus, which will be greatly 
depreciated in value unless the lamps can be used with it, and that 
an injunction wUl cripple and perhaps ruin the local Ulumhiating 
companies who hâve invested in the plants of the Westinghouse 
Companies if they are prevented from using the lamp of the patent, 
and thereby subject to great inconvenience those whom thèse plants 
furnish with light, and displace a large number of persons who are 
employed in operating the plants; (2) because the complainants and 
the other corporations with whom the complainants are associated, 
the competitors of the Westinghouse Company la the business of 
making and supplying electric power and lighting, hâve entered into 
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an unlawful combinatîon to stifle compétition in that business, and 
an injunction wiU be used unconscionably to further the objecta of 
the combination; and (3) because by reason of the affiliation of tke 
Thomson-Houston Company with tliat combination, and the prior 
dealings of that company with the défendant, the Consolidated Com- 
pany, and the Westinghouse Company, an équitable estoppel has 
ariseu, by force of which the complainants, as parties to the com- 
bination, ought not to be permitted to hâve an injunction. 

The question whether there has been any lâches in asserting the 
patent was considered by the circuit court of appeals upon the ap- 
peal from the decree of the circuit court, and that coiu-t declared that 
no case was shown to authorize the refusai of an injunction on any 
theory of lâches or équitable ^toppel by reason of undue delay in 
bringing suit, or acquiescence in known infringement. If the owners 
of the patent proceeded with due diligence as respects the United 
States Lightuig Company, no oifcher infringers of the patent can be 
heard to complain with reason that suit was not brought against 
them upon the patent previous to the adjudication of its validity in 
the circuit court. It is a matter of notoriety that that litigation 
was a very expensive and arduous one; and its progress must hâve 
been faniMiar to ail tliose who were extensively interested in ha\Tng 
the patent defeated. As regards the présent défendant, there are 
no new facts of importance bearing upon the question of lâches to 
distinguish the case from that shown in the former suit. We see 
no reason for changing the opinion expressed by this court in the 
former case, and do not deem it necessary, because the same défense 
has again been urged upon substantially the same state of facts, to 
add anything to that opinion. Every one of the manufacturing cor- 
porations, the competitors of the Edison Companies, commenced 
their opérations with a knowledge of the existence of the patent in 
suit. They were controUed by business men of intelligence and ex- 
périence. Their promoters and managers may hâve believed, and 
probably did, that the patent could not be successfully maintainedj 
but they entered upon the business with an understanding of its 
risks, and of the conséquences which would befall them as inMngers, 
if the patent should be sustained. None of them can now be justly 
heard to say that an injunction which is essential, if not indis- 
pensable, to the protection of the owners of the patent and their 
licensees ought not to be granted because of the great pecuniary loss 
which niay result. If, in conséquence of being deprived of the use 
of the lamps, their iwvestments in other electric apparatus wiU be 
greatly depreciated, they must take the conséquences. 

The users who hâve supplied themselves with electric lighting 
plants from the infringers, which required for their opération lamps 
of the patent, are of course infringers; but those who did so before 
the décision of the circuit court sustaining the patent, and at a time 
when judicial décisions in foreign countries interpreting the patent 
were in coniflict, and who are now willing to accept their lamps from 
the complainants upon reasonable terms, hâve much stronger equi- 
ties than the manufacturing infringers. Thèse equities the court 
will not disregard; but what would be reasonable terms, if an appU- 
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cation wase niade to flie ciourt on beMlf of tliese uscts, is ai question 
wMch: «pi^; onljp^ b© idetermined in each. case upon its particular cir- 
cuïastancesL As to those users, howeTer, who ha^e acqui^ed thèse 
plants subséquent to tlie décision of the circuit court, if tkey are de- 
prived of rth.e use of the lamps, and as a conséquence the value of 
their plants may be greatly irapaired, they must accept the resuit as 
a conséquence of their owu imprudence. 

We are not disposed to investigate upon the présent case the char- 
acter of the eombination which has been formed under the name of 
the "Général Electric Cîompany." Whether that coinbination is in- 
tended to fetter compétition, and is illégal as one in restraint of 
trade, is ai question which we should not undertake to décide upon the 
évidence before us and in a suit to which it is not a party. The prés- 
ent complàinants are entitled by thé patent laws to a nionopoly, for 
the teim of the patent, of the manrrfacture and sale of the lamps 
made under it. The right to this monopoly is the very foundation of 
the patent System. They do not lose that right merely because they 
may hiavè joinèd in a eombination with others, holding other patents 
securing similar monopolies, which eombination may, when judiciaUy 
examined in a proper foirum, be held to be unlawful. We do not feel 
justified in 'assuming upon the facts before us in the présent suit 
that the use which the complàinants propose to make of the injunc- 
tion — ^an irijunction wMch seems necessary to secure their monopoly 
and make their patent fruitful — -will be such as to promote any other 
monopoly. Whèh it shàll be made to appear that some one, to whom 
in fairness and good conscience thèse complàinants ehould sell their 
lamps, has been arbitrarily refused thém, savo ùpon oppressive and 
unreasonable terms, it will betime toconsider whether the complàin- 
ants should be allowed to continue iii possession of the injunction. 

The alleged eetoppel seems tobe farfetehed and shadowy. The 
history which has been given shows that, before the Sawyer-Man 
Company was organized, iitigation upon the patent in suit and upon 
the Sawyer-Man patents had commenced; that in 1887 the stock in 
the Sawyer-Man Company dwned by the Thomson-Houston Com- 
pany was Bold to the Consolidated Company, a party to the suits; 
and that snbsequently, in 1888, the Westinghouse Company, an 
actual party to the Iitigation, bought tliat portion of the stock from 
the Consolidated Company which had been owned by the Thomson- 
Houston Companj'. The eatopi>el lacks the éléments which ordi- 
narily creâte an estoppel in pais, namely, an injury or a harm to one 
person, resulting f rom a reliance upon the acts, conduct, or déclara- 
tions of a.nother, in which there was an élément of bad faith or 
wiUful neglect of duty, The history of the connection of the Thom- 
son-Houston Company from 1886 to 1888 with the Consolidated Com- 
pany, and with the Sawyer-Man Company, the défendant, shows that 
ail thèse companies fcnew of the existence of the litigations in 
which the lif e of the présent patent and of the Sawyer-Man patent 
was at stake. There can be no charge of concealment or construct- 
ive fraud. When the salé and the a^eement of 1888 were made, 
there was no implied obligation upon the Thomson-Houston Com- 
pany to remain in alliance with the Westinghouse System. The con- 
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tingency tàat it might enter upon the manufacture of oompeting 
lamps was contemplated. Its union with the Edison interests bas 
neither hastened nor facilitated the application for the présent ia- 
junction. We perçoive no adéquate reason from the facts why the 
complainants should not obtain the ordinary results whlch attend 
a complainant's success in a suit in equity for the infringement of 
a patent. 

The injunction order appealed from should be modiûed so as to 
cover only lamps made in infringement of the second claim of the 
patent, the other claims not having been infringed, according to 
the adjudication of the circuit court or of this court. It should 
also contain a provision reserving the right to the défendant to 
move hereafter for the vacation, suspension, or modification of the 
injunction upon proof of spécifie instances of refusai on the part of 
the complainants, or either of them, to supply the lamps of the patent 
upon terms reasonable, under the circumstances of the particular 
case, to the owners of dectric lighttng plants which were installed 
before the rendition of the interlocutory decree of the circuit court 
sustaining the vaJidity of the patent. 



THE H. E. WILLABD, 
LYMAN et al. v. THE H. B. WILLABD. 
(District Court, D. Maine. Aprll 1, 1891.) 

1. Admiralty JuRisDicTioir— Statutokt Liens. 

The lien given by Acts Me. 1889, c. 287, to a part owner of a vessel for 
debts contraoted and advances made for certain purposes, not being of a 
maritime nature, cannot glve jurisdiction to a fédéral court sittlng tn ad- 
miralty. Afflrmed in 52 Fed. Eep. 387. 

2. SaME— ACCOUNTING BKTWEEN PART OWNBRS. 

A fédéral court sitting in admlralty has no jurisdiction of matters of ac- 
count between part owners of a vessel for supplies furnlshed and advances 
made. Tbe Larch, 2 Curt. 427, foUowed. AflSrmed In 52 Fed. Bep. 387. 

In Admiralty. Libel in rem by James P. Lyman, Charles P. Guptill, 
and others agatnst the schooner H. E. WUlard. Dismissed for vivant 
of jurisdictioiL This décision has been afflrmed by the circuit court, 
the opinion being delivered by Mr. Justice Gray. See 52 Fed. Eep. 
387. 

Benjamin Thompson, for libelants. 

George E. Bird, for respondents. 

WEBB, District Judge. This is a libel in rem for supplies fur- 
nished to schooner H. E. WUlard in a home port by libelants, owners 
of three thtrty-seconds of the vessel. The jurisdiction of this court is 
denied. By the statute of Maine (chapter 287 of the Laws of 1889) it 
is provided that — 

"AU domostie vessels shall be subject to a lien to any part owner or other 
person to secure the payment of debts contracted and advances made for labor 
and materlals necessaiy for thelr repalr, provisions, stores, and other supplies 
necessary for their empîoyment, and for the use of a wharf, dry.docli;, or marine 
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rallway, provided, that stioh lien shaU In no event continue for a longer 
period than two years from the time when the debt was contracted or ad- 
rances made." 

Can a lien thûs given be enf orced in admiralty la f avor of part own- 
ers? That State législatures cannot restrict or extend the admiralty 
jurisdiction exclusively vested in the fédéral courts has been often 
decided and is conclusively settled. Eoach v. Chapman, 22 How. 129 ; 
The Orléans v. Phoebus, 11 Pet. 175; The Chusan, 2 Story, 455; The 
Selt, 3 Biss. 344; The St Lawrence, 1 Black, 522. 

It follows, necessarily, that a lien given by a state statute is not the 
test of jurisdiction. If it were, a state législature might, at pleasure, 
modify the jurisdiction of courts of admiralty by creatiag or abrogat- 
ing liens not given by the maritime law. The distinction between 
cases in which the cause of action is itself witbin tbe admiralty 
jurisdiction, and the cases in which the admiralty, iadepend- 
ently of the local law, has no jurisdiction, must not be f orgotten or 
neglected. It is apparent that in the présent case the real cause of 
action is a settlement of accounts between part owners. One has f ur- 
nished supplies for the use and employment of a vessel, their common 
property. Whether, for the advances thus made, the owner fumish- 
ing supplies has any claim for repayment by his co-owners, dépends 
upon the question whether he has advanced more than his just propor- 
tion, and for such excess has or has not been reimbursed by a corre- 
spondingly greater share of the eamings. If he has advanced more 
than his just share, the inquiry f urther arises, from which of his co-own- 
ers, and in what proportion, is he entitled to claim the amounts due 
him? This is sttuply an adjustment of accolants between part owners. 
It is the principal thing to be settled by litigation. Hère is no inde- 
pendent or original cause of action out of which the necessity for ex- 
amining the vessel'a accounts incidentally arises; but it is a demand, 
the justice of which directly and primarUy dépends on, and must be 
determined by, a settlement of the accounts between the owners. If 
such a case, independently of any lien, is one of admiralty jurisdic- 
tion, then an admiralty court can enf orce a lion given by the local laws ; 
but, if the admiralty court has not jurisdiction of the adjustment of 
accounts of part owners, the def ect is not supplied by a statutory lien. 

"The admiralty has no jurisdiction at ail in matters of accounts 
between part owners," says Story, J. The Orléans, 11 Pet. 182. "A 
court of admiralty takes cognizance of certain questions between part 
owners, as to possession and employment of the ship, but wiU not as- 
sume jurisdiction in matters of account between them." Ward v. 
Thompson, 22 How. 330, 333. 

"Now, the admiralty has no direct jurisdiction over matters of ac- 
count, although they may relate purely to maritime afiEairs." Davis 
V. ChUd, 2 Ware, 78. "The subject-matter is not within the cogni- 
zance of the court." The Marengo, 1 Low. 52, 56 ; Kellum v. Emer- 
son, 2 Curt. 79. "One insurmountable obstacle is that a court of ad- 
miralty does not take cognizance of the accounts of part owners, un- 
less incidentally." Hazard v. Howland, 2 Spr. 68, 71. "I therefore 
hold that the Ubelants are to be deemed co-owners for this voyage 
and, if their daim constitutes a portion of the accoimts of the part 
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owners and enters into the same, then this court has no jnrisdiction 
conceming it. * * * It appears, then, tliat such bills were settled 
in an accounting of part owners, with whlch admiralty has nothing to 
do." Hall T. Hudson, Id. 65, 66. 

"The admiralty has, however, no jurisdiction in matters of account 
between part owners or others, except when taking an account con- 
stitutes a mère incident to a maritime cause of action." Ben. Adm. 
§ 263a. "The court has no jurisdiction in matters of account between 
part owners of a vessel." The Océan BeUe, 6 Ben, 257. "The admi- 
ralty courts take no jurisdiction of matters of account, even between 
part owners." DaUy v. Doe, 3 Fed. Eep. 922. 

"A proceeding in rem is not a method allowed to be taken to compel 
an accounting." The Pairplay, Blatchf. & H. 136. Judge Curtis says: 
"A court of admiralty has no jurisdiction to take an account between 
part owners." The Larch, 2 Curt. 427. 

It is unnecessary to cite further authorities to show that this court 
has no jurisdiction of accounts between part owners. Numerous 
cases hâve been cited in argument, and many otiiers hare been ex- 
amined, in which the power to deal with accounts has been asserted. 
Ail except The Charles Hemje (reported in 5 Hughes, 359) were cases 
in which jurisdiction on the principal subject-matter was undisputed, 
and in most the disposai of funds remaining in the registry called for 
an accounting incidentally to the principal matter giving the juris- 
diction. In The Charles Hemje, Judge Ware's opinion in the case of 
The Larch is folio wed in préférence to that of Judge Curtis; but, 
while adopting the opinion which was overruled, Judge Hughes ad- 
mits that, in the circuit wherein the décision was rendered, the law 
as laid down by the circuit court must prevail. Were it not so, my 
conclusions would not be changed. I hâve not been content to rest 
the décision of this cause solely on the authority of The Larch, 2 Curt. 
427, because the statute giving to part owners a lien is of a date sub- 
séquent to that décision, and calls for a considération of the question 
as affected by the statute. Moreover, it was urged at the hearing 
that Judge LoweU (since circuit judge in this circuit) denied the cor- 
rectness of that décision. It is true that that leamed judge, sitting 
as district judge in the case of The Tangier, 2 Low. 7, and in the case 
of The J. A. Brown, Id. 464, criticised the reasonlng of Mr. Justice 
Ciu-tis in that case, but not in respect to the principle now in ques- 
tion. Yet in The Sarah J. Weed, 2 Low. 562, though expressing dis- 
satisfaction with that reasoning, Judge LoweU foUows the décision, 
declaring it binding upon him as district judge. In The Jennie B. 
Grilkey, 20 Fed. Rep. 161, Judge LoweU, then circuit judge, cites and 
foUows the case of The Larch withont comment Let the entry be 
made, dismissed for want of jurisdiction, without costs. 
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THB WILLAMETTE. 

NELSON V. THE WILLA-MET-rE et aL 

OPlstrlcl: Court, D. Washington, W. D. December 13, 1892.) 

1. Ven0B IN Civni Oaseb— Divisions of District op Washington. 

'lîMe dct fixing the tioies and places of holding fédéral eoiirts in the state 
of Washington, (26 St at Large, p. 4B, I 4) provides that actions not of a 
local nature shailbe brpught in the division where the défendant résides. 
Hcîd, that It is the Intent of the act that actions of a local nature shaU 
be brought in the division where the res Is when the suit la begun. 

2. Same— LrBBL IN Rbm. 

A Ubeli in rem ils an action of a local character, within the meaning of 
the açl; flxlng tipies and places for holding fédéral courts iii the state of 
Washington, (26 St. àt Large, p. 45, § 4,) and must be brt)ught In the division 
wherè the res is^ -when the suit Is beguti. 

8. Bame— Change to Pkopeb Division. 

Whereî a. Ubel in, rein is brought ki the 'wrong, divirion, the objections 
thereto being pwely formai, and it is probable that the case wiU be tried 
on issuïjS, of.façt, a mption by the resppndent to transf ér the (iause to the 
rIghtcliyMôn fehoùld bè granted. 

In Admii'àTty. Stiit in rem against the steamsliip Willamette to 
recovèr damages for a peFsonal injury received in a collision between 
two vieâsëls. Motion to transfer the cause to the northem division o£ 
the district, in which the collision occnrred, and in which the vessel 
was arrested, her home port being in ànother state. Granted. 

A. R. Titlow, for libelànt. 

Crowléy & Sullivan, for intervéning libelants. 

A. F. Bm-leigh and J. E. Lilly, for daimant. 

HAM'OED, District Judge. The Oregon Impirovement Company, 
a corporation of the state of Qregon, has flled its claim as owner of 
the vessel proçeeded against in this case, and flled exceptions to the 
libel, and also moved to transfer the cause to the northem division of 
this district. I hâve considered ail the questions raised by said ex- 
ceptions and motion, and, as there appears to be probability that the 
case will coBÛ^e to a trial upon questions of fact, it is proper to pass 
upon the motion now. ït'is shown that the vessel was found and ar- 
rested by the jmarshal in the northem division, although her home 
port is Portland, in the state of Oregon; that her ofacers réside in 
the northerh division,; and that the case arises out of a collision be- 
tween said vessel and the passenger steamer Premier, which occurred 
upon Admiralty inlet, hetween Seattle and Port Townsend, in the 
norther^ division. The libelant and intervening libelants réside in 
the western division, and for their oiecn convenience hâve brought the 
suit in said division. The fourth section of the act to provide for the 
times and places to hold tenus of court in this district (26 St. at 
Large, 4B) reads as foUows: 

"Sea 4. That ail civil suits, not of a local chavacter, which shall be brought 
In the district or circuit courts of the United States for the district of Wash- 
ington, in either of said divisions, against a single défendant, or where aU the 
défendants réside in the same division of said district, shall be brought in the 
division in which the defend.int or défendants réside. * • * AU issues of 
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fact in a icivil cause triable In any of the said Courts shall he tried in the di- 
V ision where the défendants, or one of tlie défendants, réside, unless by con- 
sent of both parties the case shall be removed to sonie other division." 

I consider the intention of this law to be that a plaintifl must 
sue Ms adversary in the division wherein he résides, or wherein 
the thing or property proceeded against happens to be situated or 
found, and to deny to a plaintiflf the right to bring either individ- 
uals or property to the place where he résides, or where it will 
best suit his convenience to hâve the trial. If the libelant may prose- 
cute this case at Tacoma without consent of the défendant, another 
person having cause of complaint against a vessel on Puget sound, 
and residing at Spokane or Walla Walla, could with equal propriety 
cause proœss to issue from either of said places, and bring his case 
against her to trial there. My conclusion is that a suit in rem is of 
a local nature, triable only in the division within which the res 
happens to be situated at the time of commencing the suit. The mo- 
tion will therefore be granted. 

If I were of the opinion that the exceptions to the libel were sus- 
tainable on other than formai grounds, and that the case would prob- 
ably be terminated without trial upon issues of fact, I would not 
deem it expédient to grant the motion; but, as at présent advised, I 
consider the libel to be defective for one reason only, and that is, for 
want of the formai allégation that the vessel, at the time of bringing 
the suit, was within the jurisdiction of the court. This defect is 
curable by an amendment. The other points suggested upon the argu- 
ment of the exceptions may receive further attention after the filing 
of an amended libe) 



MARQUAKDT et al. v. FBBNOH.* 
(District Court, S. D. New York. January 6, 1893.) 

1. Maritime Contracts. 

A contract to procure Insurance is not a maritime contraot, enforceable 
in admiralty. 

2. SaMB— CONTKAOT OP InSUBANCB — REPRESENTATIONS. 

Bespondent, a carrier and forwarder, on reeeiviag certain barrels of cé- 
ment at New York, delivered to libelants a bill of ladlng stamped as fol- 
lows: "Insured Buffalo to Mil. $5,400. Premlum paid." A marine loss 
having occurred In transit, libelants brought this suit, aUeglng that the 
stamped biU constituted a contract équivalent to a valued marine pollcy is- 
sued by the respondent, on which they were entitled to recover $5,400, 
though such sum was beyond their actual loss. Hdd, that the stamp was 
not a poUcy or contract of insuranoe, but merely a représentation or guar- 
anty that Insurance m the amount stated had been or would be effected, 
which interprétation was borne out by the évidence as to the prevlous 
negotlations of the parties; that the libel could not be sustalned; and that 
It could not be amended so as to proceed upon such a représentation or 
guaranty, because that was not a maritime contract, but a preliminary 
contract only, of which an admiralty court has uo jurisdiction. 

In Admiralty. Libel by Minna F. Marquardt and others against 
Henry C. French to recover insurance. Decree for respondent. 

'Beported by E. G. Beuedlct, Esq.., of the New Yorlt bar. 
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George A. Black, for libelants. 

Wing, StOudy & Putnam, f or respondent. 

ÉEOWN, District Judge, Th.e respondent for some 10 yeara past 
has beên engaged in the business of common carri^ of merchandise 
in New York and Buffalo, and as a forwarder from that port to 
western ports. His business is transacted in the name of the Union 
Transit Company, having his principal ofiice in Buffalo, and a 
branch office in tlds city in charge of Mr. Demarest. On the 19th 
of November, 1891, Mr. Demarest issued to the libelants a bUl of 
lading reciting the receipt by the Union Transit Company, ia ap- 
parent good order, of 1,800 barrels of cément, which that company 
agreed "to forward by its own or other means of transportation," 
snbject to ail the conditions therein containe^ "to Milwaukee, 
Wis.," "to be delivered àt the dock of the Western Lime and Cernent 
Company," "upon payment of freight at the rates named" in the 
bill of lading. The bill of lading, when delivered to the libelants, 
had indorsed upon it the foUowing stamped mark: "Insured, Buffalo 
to Mil. $5,400 00-100 @ premium paid." In this stamp "Mil." and 
"5,400" were writing; the other words were printed. 

The libel charges that the above-described stamp constituted a 
contract of insurance between the respondent and the libelants. 
The libêl, referring to the terms of the bUl of lading, allèges that 
the respondent "at the samé time and by the same instrument [bill 
of lading] insùred said property from Buffalo to Milwaulcee, valued at 
the agreed value of |5,400." A loss on the lakes having occurred 
which was treated as total, the libelants further contend that this 
stamp was équivalent to a valued marine policy, whereby the libel- 
ants became entitled to recover the agreed value, f5,400, although 
that sum considerably exceeds the actùal value of the property, and 
the actual loss wliich the libelants hâve sustaiaed. Under the stipu- 
lation and deposit of moneys arranged between the parties, I flnd 
that the libelants hâve received ail their actual loss. They claim a 
balance of $985.50 against the respondent personally as an tu- 
surer by express contract upon a valued policy for |5,400. 

I cannot sustain the interprétation of the stamp, or that of the 
preceding negotiations between the parties, for which the libelants 
contend. The respondent was not in the insiurance business and 
never had been. His business was only that of a carrier and for- 
warder. The bUl of lading itself so imported. There was nothing 
in the circumstances or in the negotiation of the parties that gives 
any countenance to the idea that Mr. Demarest meant to become an 
insurer himself, or to charge his principal as an insurer, at the time 
when tha bill of lading was stamped and issued; nor anything to in- 
dicate that the libelants then expected either Mr. Demarest or the re- 
spondent to be an insmer of the cément. Mr. Demarest evidently had 
no actual authority to enter into any express contract of insiu'ance to 
bind the respondent; and I see nothing in the circumstances which 
could hâve led the libelants to suppose that he had any such au- 
thority. 
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It was, howerer, custoinary, as was wéU known to the libelants, 
for carri^s and forwardera, on receiving goods on a through bill of 
lading, to undertake to procure insurance for the shippOT. The prac- 
tice hère in that regard has been, as the évidence showB, for the 
carrier's agent to attend to such business aa a peraonal perquisite, 
and for the shipi)er's convenience; and to give a certificate of such 
insurance to the shipper, when the amount of insiu-ance was con- 
sidérable, say for f 10, 000 or upwards; but to Indicate that insur- 
ance was to be obtained in smaller amounts, by putting an insurance 
stamp upon the bill of lading. The stamp most commonly used 
states the company in which insurance has been or is expected to be 
efPected. On the day this bill of lading was issued, Mr. Demarest 
effected insurance on the cernent for the sum of 15,400 in the At- 
lantic Mutual Insurance Company, in the usual fonn of the open 
policy issued by that company, in the name of Mr. Onderdonk, "for ac- 
count of whom it might concern," but intended for the libelants. The 
stamp put on the bSl of lading did not state the company, because, 
as Mr. Demarest said, he had no stamp containing that company's 
name. The libelants were well acquainted with the use of thèse 
stamps, with the name of the insm-ance company inserted, as they 
had shipped quite a number of consigmnents previously during the 
sanie year upon bDls of lading stamped in that manner. 

Wlien this bill of lading was received, no objection was made to 
the form of the stamp, nor was any inquiry made as to the coni' 
pany in which the insurance was to be effected. Nothing occurring 
at ttie time indicates that eitha* party expected Mr. Demarest was 
to do anything more than to obtain insurance for account of the 
libelants, according to the customary practice. The cément was de- 
livered to the consignées at Milwaukee by two ressels on Decem- 
ber 2d and 8th. On December 17th the libelants were informed of 
the damage. Their correspondence in référence to it was with Mr. 
Demarest; but there was no clear statement of any personal de- 
mand upon him, or upon the respondent, until three months after- 
wards — March 16th, unless the letter of March 4th be deemed such, 
which seems to me ambignous. And as late as April llth they 
asked to be infoimed definitely whether "we can sell the cément 
without préjudice to our claim against your company, ^°* the insur- 
ance company." The original conversation between the parties on 
the subject of insurance must hâve been very brief. In the testi- 
mony neither side undertakes to give any précise statement of the 
the conversation. It seems to hâve been nothing more than that the 
cargo was to be insured for $3 per barrél, which would amount to 
$5,400; and it was insured for that sum in one of the best companies, 
in its usual form. Nothing in this évidence warrants the supposi- 
tion that either side then supposed the respondent was to be an in- 
surer. 

Upon the évidence, therefore, I am of the opinion that the previoua 
conversation between the parties amounted to nothing more than 
a request that Mr. Demarest should effect insurance; and that the 
etamp affixed to the policy did not import any contract of insurance 
in itself, as between the libelants and the respondent; but was only 
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#;Mïëèen'é^8li 'ot guiaràiity tfiat însumttcè' iîl tlie améunt stated 
Hàd bbéli lif ' w^Kld Be : éffpÀtéd for the' lilsélailts' bgmeflt, as was actiï- 
ally doué. S^^cH ii etfect seem to me to të tte 'décisions in tlié cases 
of Scf antoîl^Stëél Co. v. Ward's D. & L. S. Linè, 40'Péd. Eep. 86Ô, and 
Johnson V. Cîtilièbell, 120 Mass. 449. ' * ■ 

TJpon that View of thé nieaning ôf tiHë statiïp, this libd cannot be 
sùstained. I^Or 4* '^ irisUrancè effected by Mr. Demarest was a 
proper insnràiice in à proper Company, then he fully discharged ail 
that, by this stamp, he ùndertook to ho. I am inclined to think that 
under the proofs the policy fulfllled ail that the stamp or the con- 
versaition betwéen the parties imported. This stamp does not im- 
port a valued marine polîcy in the technical sensé; and the custom 
proved shows that the libelants had no right to a valuation be- 
yond 10 per c^t. over the côst prîce. The libelants did not bind 
themselves to pày any fréight; for by the bill of lading, the freight 
was payable by the consignée on delivéry at the lime and cément 
coïûpàny's dock at jdïlwaukee; and the évidence showëd that the 
partiétllàr average clause was not practically Iréated as a part of the 
policy iti the lake busiiiess. 

Eut it îs immaterial in the présent action whether the f brm of the 
policy taken ont by Mr. Demarest was precisély such as the libel- 
ants inight hare wished, ôr ëxpected. The form of policy obtained 
■wjas bne oftèn used; and any variation in the forma of différent 
compapits would not make the présent case analogous to those cases 
in \vli|içii there is an entirê ab^nce 6f instirance efîected, or a plain 
depàrtnré irpm t!^e obligation assumed. • 

But afcîll ÎEurther than that, I am of the opinion that even had Mr. 
Dtaiiarést not effected any Insurance for the libelants' benefit, stDl 
no action could havé been'sustained in a court of admiralty for the 
brieadi of such an obligation, The contract of Insurance, indeed, is 
a maritime contract, and as such is within the jurisdiction of an 
admiralty court. But a contract or obligation to plrocute Insurance, 
sucb m I find this obligation to hâve been, is not a contract of in- 
surance^ nor is it a maritime contract. It is upon the other side of 
the Une dividing contracts which are maritime from those which 
are not maritime. Such a claim does not differ in principle, so far as 
the jurisdiction of a court of admiralty is concerned, from a suit to 
recover compensation for a broker's services in obtaining a charter 
partv; or for building a ship, or for soliciting freight. See The 
Thàmes, 10 Fed. Eep. 848; The Crvstal Stream, 25 Fed. Rep. 575; 
The Paola R., 32 Fed. Rep. 174; Doolittle v. Knobeloch, 39 Fed. Eep. 
40; Diefenthal v. Hamburg, 46 Fed. Rep. 397. For the libelants it 
is, indeed, clahned, thàt â failûre to effect Insurance as agreed, would 
render the agent undertaldng to obtain it liable himself as in- 
surer. The cases cited of Morris v. Summerl, 2 Wash. G. C. 203, 
and of Manny v. Dunlap, 1 Woolw, 372, are not applicable on the 
point of jurisdiction. "What is intended by those décisions is that the 
agent is liable to make good the loss as if he had been an insurer; 
that is, the extént of his liability is the same. But as the agent's 
express contract or obligation in this case, viz. to procure Insurance, 
was not itself a maritime contract, manrfestly the mère breach of 
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tliat contract is not maritime, and hence not within the jurisdiction 
o£ this court. No amendment of the libel could, tterefore, avail tlie 
libelants. 

Though the libel, therefore, cannot be sustained, the libdants are 
entitled to the beneflt of the stipulation, and of the money paid un- 
der it^ as a tender and deposit in court. The Eossend Castle, 30 
Fed. Éep. 4=62. The respondents are entitled to costs from the time 
of the stipulation and payment. 



• THE ATLAJSTTIO. 
McNAMARA V. THE ATLANTIC. 
(Dlstrtct Court, D. South Carolina. Januaiy 12, 1893.) 

1. Seamew— Who are— Engineeh op Stbam Drbdge— Lien for Wages. 

PlalntifC tvas engineer oli a steam dredge chartered for work on a gov- 
errtm^it contract He was the hlghesfr officer on the dredge, and directed 
th€ firentten and any other hajtids aboard, bat he had no authority to en- 
gage or dismiss hands or purchase supplies. Hls wages were pald at thé 
office of the charterer în Charleston, and he received pay only for each 
day thftt the dredge was at work. BeM, that he was not the "master" of 
the dredge, within the rule denying to masters a maritime lien for wages. 

2. Samb— Lien fob Wages. 

Hainttff, as englneer, was entitled to a Uen for wages, although the 
dredge was at work in the home port of the charterer. 
8. Samb— Engagement bt Çhabtbkbr. 

The f act that the plaintiff m .is aware of the charter at the tlme he was 
hired by the charterer did not deprIVe hlm of hls lien. The International, 
30 Fed. Rep. 375, foUowed. 

4. Same— CoSTS. 

The fact that plaintiff left hls employment without notice, and failed to, 
fiUflll an appohitment to retum to his duty, and that the libel was filed 
without notice, was sufflcknt reason for denying costs to him. 

In Admiralty. Libel by Joseph McNamara against the steam 
dredge Atlantic to recorer for wages aa enginea^ thereof. Decree 
for libelant. 

Huger Sinkler, for libelant. 

B. W. Memminger, for respondent. 

SIMON TON, District Judge. The libelant v(aa engaged as en 
gineer on the steam dredge Atlantic, and files tiiis libel in rem for 
his wages. The respondent admits the service, but dénies the lien, 
on two grounds— First, because this is his home port; and, second, 
because the libelant was master of the dredge, and as such has no 
lien. The steam dredge w^as leased by Thomas Young for the purpose 
of compieting a contract with the gbvernment. The dredge belongs 
to the port of Charleston. She was during a large part of the 
service of libelant engaged in dredging Brick Yard creek, a water- 
way Connecting Coosaw river and Beaufort rirer, and afterwards ta 
Wappoo eut, near Charleston. Libelant had been flreman on the 
dredge, and upon the removal of the engineer was appotnted in his 
place. The wagea were $3.50 a day for every day the dredge was at 
work. The dredge was under the direction and control of the re- 
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sp6ii,aëkt, who màdè tke contracta fof lier, and gare instructions 
When elle should work. He was not on her, but gave his directions 
by vipiting her tn person, or by sending Ms son-in-law to represent 
Min., litèlant was the higliest ofacer on the dredge, and directed 
the fltétûâii and any other hands aboard. He had no autbority 
to pùfcliaae supplies for lier, or to engage or dismiss hands aboard 
of her. BÉis wages were paid at the office of the respondent in 
Charleston, either to libelant or to his authorized agent. 

It is a puzzling question whether libelant stood in the place of the 
master or not. He was employed by respondent, looked to him for 
his wages, was paid by hhn, was under the control of no one but 
Miû; and in thèse respects came witliin many of the reasons given 
for refusing the master his lien. Drinkwater v. The Spartan, 1 
Ware, 158; The Eolian, 1 Biss. 321. On the other hand, he had 
none of the responsibility or powers of a master, never had any 
independent authority, did not get continûous wages, but was paid 
only when lus engine was at work. Upon the whole, I am of the 
opinion that he cannot be treated as a master of a vessel. He was 
master ta no maritime sensé. He was employed because he was an 
engineer, and his chief dutiee were to run the engine. For this rea- 
son his pay ceased when his engine stopped. His position on this 
dredge was analogous to that of a saUing master on a yacht, and it 
has been held that he is not a master. The Carlotta, 30 Ped. Kep. 
378. 

The next question is, has he a lien as engineer? Dredges and 
scows are subject to a maritime lien for services rendered. The 
Alabama^ 19 Fed. Rep. 544. A barge without sails or rudder is sub- 
ject to a lien for wages of men employed tu her. Disbrow v. The 
Walsh Brothers, 36 Fed. Eep. 607. The engineer of a towboat has a 
lien. The May Queen, 1 Spr. 588. Persons employed on a steam 
flehing vessel only to catch fish hâve a lien for wages. The Minna, 
11 Fed. Kep. 759. Does it affect the question that she was ia her 
*home port, and because he was employed by the lessee in person? 
The counsel for respondent contends that the lien does not exist in 
f avor of the seaman at the home port. There is no authority for this 
proposition. "The lien of a seaman is a privUeged hypothecation, 
jus in re, and continues until it is destroyed in some of the modes of 
dissolving an hypothecary interest known to the law. * * * It is his 
natural and best sécurity, and that which seamen habitually look 
to; and, although they hâve a personal remedy against the owner 
and master, it is a case to which the rule applies 'plus cautionis in re 
est quam in persona,' and which they ought not lightly to be pre- 
sumed to hâve abandoned." The Eastem Star, 1 Ware, 185. In the 
Sirocco, 7 Fed. Eep. 599, Judge Benedict says: 

"The presumptlon of the maritime law is that services performed by a sea- 
man on board a vessel are rendered upon the crédit of the vessel, as well as 
that of the master and owners, and by that law seamen acquire a lieu for their 
services In aU cases, unless It be made to appear that a wsdver of the lien and 
an exclusive personal crédit formed part of the contract." 

In this case the voyage was for âshing, and the crew shared tn the 
resuit. This did not impair the lien. In Flaherty v. Doane, 1 Low. 
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148, sefimen were held entitled to a lien on a vessel chartered for 
a fishing voyay 3, although tJiey were hired with knowledge of tho 
charter by tlie cliarterer, and although tlie ship was not responsible 
for supplies furnished her in the home port. A seaman had a lien 
for his wages though he served only in the home port, (Levering v. 
Bank, 1 Cranch, C. 0. 152;) and, in another case, where he had 
never left port, (The Blohm, 1 Ben. 228.) The May Queen, supra, 
gave a lien to au engiueer on a towbdat whose only employment was 
towing v^sels about a harbor. The Minna^ supra, was a case in a 
home port, and so also, it %vould seem, was Disbrow v. The Walsh 
Brothers, supra. See, also, The Sarah Jane, 1 Low. 203. The lien 
of seamen and that of material men are whoUy distinct. The for- 
mer has for its sanction a principle of maritime law, existing from 
the earliest lunes. It owes its origin and its existence to law. 
The lien of material men is founded upon the necessity of the case. 
This necessity must exist before a master can bind his ship. It does 
not exist where the owner lives. See The International, 30 Fed. Eep. 
376, and The L. L. Lamb, 31 Fed. Eep. 29. The rights of seamen are 
crystallized in rule 13 of the admiralty: 

"In ail suits fpr mariners' wages the Ubelant rnay proceed against the ship, 
freight, and master, or against the ship and freight, or against the owner or 
master In personam. It cannot be disputed that the Ubelant stands In this 
court as a seaman." 

Any service is a maritime service if substantially to be performed 
on the watei". within the ebb and flow of the tide. The D. C. Salis- 
bury, Olcott, 78. 

Anotlier objection on the part of respondent to the claim of 
libelant is that he left his service without any notice whatever to 
his employer, and after repeated appointments to retimi to his duty 
which he failed to fulfili, thus keeping the dredge idle. It appears, 
however, that tUe dipper of the dredge was out of order, and had to 
be repaired, and that, as soon as it was ready, the respondent put 
the flreman in charge. It becomes unnecessary, theref ore, to express 
an opinion upon a ciaim thus set up, and whether it could be allowed 
as a counterclaim. It appears, however, that the libel was filed un- 
der thèse circumstancos, and without notice. This wUl afEect the 
costs. 

The question whether the lien exists, although the libelant knew 
that respondent was only lessee of the dredge, has not been discussed, 
as it was not pressed in argument. The point is settled in The In- 
ternational, 30 Fed. Kep. 375. Judge Brown, of the southern district 
of Ne-w York, in that case discusses the question, and sustains tlie 
lien of an engineer upon a chartered ship, although he was engaged 
with full loiowledge of tJie charter party and by the charterer. 
Oounsel, at the hearing, agi-eed that the unpaid wages were |41<î. 
Let a decree go for this sum to libelant, but, for the reasona above 
intimated, without costs to him. 
v.53F.no.6— 39 



610 TBDSBAL BSFORTEB, vol. 53. 

TBABTSFBÎR NO. I. 

FLOAT NO. 23. 

DA^riS T. TBANSFEB NO. 1 AND FLOAT NO. 21 

(IMstrict Coiirt» 8. D. New Tork. January 6, 1893.) 

SaIiYasi!— BBBAEma Shaitt m Hkll Qatb— Pbobabiuty oï- Damagb. 

Where à tugboat bro&é her shaft in Hell Gâte, and, signaling for assist- 
ance, was token into qulët water by llbelant's steamboat, the service last- 
lii£ aboùt 20 minutes, it was held tb.lit in the strong tiâe ot Hell Oate ttie 
liabillty of the tug to go pshpre, if unalded, was a certain danger, and tliat 
the service rendered was thereforé a salvage service, for which $1,800, 
upon a value of $46,000, should be awarded. 

In Admiralty. Libel by Charles W. Davis agalnst the steam tug 
Transfer No. 1 and Float No. 23 to recorer salvage for assistance 
rendered to them by the Mary E. QfMcdou. Decree for libelant. 

George À- Black, for libelant 
Page & Taft^ f(H> claimants. 

BROWN, District Judge. In the aftemoon of A:pril 2, 1892, as 
the steam ttig Transfer No. 1 was going through Hell date against the 
ebb tide, witt a loaded car float lashed to her port side, she became 
disabled by the breaking of her shaft, when a little above the 
Astoria ferry, while jgoîng near the shore in the eddy, which there 
sets up towards HaUett's point. She signaled for assistance, and 
the libejant's small freight and passenger steamer Mary E. Gordon, 
wMch was a short distance below, and on one of her trips from New 
York to Mamaroneck, came up at once in response to the signais and 
threw Unes to the tûg and the floâ,t, and in about 20 minutes guided 
them into the stUl water below Flood rock between the two ebb 
currents, where the tug and float were taken in charge by a sist^ 
transfer of the claimants' lina 

Though the service was short, it was, I think, of considérable im- 
portance. Had there been no danger either of stranding on Mood 
rockj or on Blackwell's island, or of collision with other approach- 
ing vessds, there was little reasoii for the signais given by the tug 
for a service which, as must hâve been Imown, would be of a salvage 
character. Further accident and loss were not indeed certain; but 
as the resuit could not be foreseen under the peculiar circimistances 
of that daugerous vicinity, the liability and danger of loss were 
certain. I am persuaded that in the eddy testifled to by the claim- 
ants, as wdl as by the libelant's witnesses, the tug and float must 
hâve reached very near^ if not quite, to the upper end of the eddy 
very near HaUett's point, bef ore they were worked eut into the 
stream; and that they could not otherwise, considering the com- 
paratively weak power of the Gordon for towing purposes, and the 
strong ebb tide, hâve reached the point they did reach between the 
currents below Flood rock. 

The value of the tug, float^ and contents was about |46,000; but 
the loss which might be reasonably anticipated from stranding worild 
not in anj probabUity involve nearly so much. The value of th» 
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Mary E. Gordon and lier cargo waa from flB,00fl to f 19,000. Her 
service made her late for the tide at MamaronecK, and delayed her 
about eight or nlne hours in reaching her dock; and the déviation 
inereased her responsibilities by affecting her insurance. The serv- 
ice, however, was not one involving any great danger to hersel^ 
though she suffered some damage to her house. 

Taking ail the circumstances into accoant, I think that $1,800 will 
be a suitable award- 

A decree may be entered accordingly, wlth costs. 



THE SIBIUS. 



ŒDBOS ISLAND MIN. & MILL. CO. (LOWB3 et al., Intervenere) T. THB 

SIBIUS. 

(District Court, N. D. Caaifomia. January 3, 1893.) 

No. 10,292. 

1. Salvage— CÎONTBACT POK TowAaB— DiTEBSs— Amouiît of Compbxsatioh. 

On a Ubel on contract for salvage services rendered by the steam 
schooner TUlamook to the steamer Sirlxis, the évidence showed that the 
Slrius, havlng lost her propeUer and part o( lier shaft, was placed under 
such sali as she had, aud, after driftmg for tbree days, was anchored ta 
a bay of an Island off the coast of lower Caltfomia; that she was la a dan- 
gerouJB position, as she could not get an offlng with her small saU power, 
and in case of a southerly gale miglit go ashore; that the master of the 
TUlamook, which came to her assistance, proposed either to tow her to 
San Diego for $20,000, or to fumlsh stores and gratuitovisly take an offl- 
cer to San Diego to procure assistance; that the original purpose of the 
master of the Slrius was to send to San Diego for assistance; that he was 
positive his position was safe, and that he could get to sea before a 
southerly storm became daugerous; that he declded not to send an officer 
to San Diego, as he wished to avoid lengthenlng his voyage; that he 
clalided that $20,000 for the towage services was unreasonable and ex- 
orbitant, and proposed either a réduction ta the charge, or arbltratlon, or 
to leave the question to the owners to settle; that his propositions were re- 
Jected by the master of the Tillamook, whose vessel, wlth its small englues, 
might become disabled or too greatly strained by towing the Slrius, whioh 
was much larger; tliat the negotlations occupled an hour and a haU; 
that the contract for the towage services at $20,000, contingent on suc- 
cess, was drawn by the purser of the Slrius, and subsequently signed by 
her master; and that the TUlamook was valued at $32,000, and the salved 
property at $143,539. Eéld, that the situation of the master of the Slrius 
did not force Um Into the agreement, and the contract was not made under 
duress; and that the compensation provided for the service, though liigh, was 
not so unrfeasonable in amount as to justify the court in setting the contract 
aside as wholly iuequitable and unjust. The Wellington, 48 Fed. Eep. 
478, and The Agnes I. Grâce, 51 Fed. Eep. 958, 2 O. 0. A. 581, foUowed. 

B. Bame— Aptobtionment. 

The award of $20,000 under the contract was distributed araong the 
aalvors by the court as foUows: $13,250 to the charterers of the Tilla- 
mook, which was the principal factor In performlng the salvage services, 
and assumed the risk of failure and disaster; $2,500 to the master of the 
Tillamook, who promptly procured addltlcnal stores for the Slrius, offered 
to go to San DUigo at once for assistance, aud undertook the towage serv- 
ice against the protest of two of his passengers; and $4,250 to the other 
ofiicers and crew of the vessel, according to thelr relations to the service 
performed, thelr extra work, and thelr regular wagea. 
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Bx AaBÉiMty. Libel by th,e Cedros Island Mining & Milllng Com- 
pany against tiie British steamer Sirius, her freight and cargo, upon 
a contract for salvage. Decree for libelant. 

George Fuller and Walter G. Holmes, for libelant 

H. W. Hutton, for interveners. 

Andros & Frank and Page & Eells, for claimants of tlie cargo. 

E. W. McGraw, for claimant of the steamer and freight. 

MOEEOW, District Judge. This îs an action upon a contract for a 
salTage service, rendered to the British steamer Sirius by the Ameri- 
can steam sckooner TUlamook. On the 20th day of February, 1892, 
the steamer Sirius, then on a voyage from Central American ports to 
San Francisco, and while off the coast of lower Califomia, lost her 
propëUer and part of the shaft at a point about 45 miles northward 
of Cerros island (sometimes called "Cedros" island.) The vessel was 
steaming northward at the time of the accident. The v?eather was 
pleasant, with the wind light from the northwest. The vessel was 
placed under such sail as she had, and, after drifting about for three 
days, she was anchored in South bay, at the south end of Cerros 
island, having retumed south on her course about 75 miles. Cerros 
island is 25 miles in length, extending along the coast of Lower Cali- 
fomia, and |s under thé jurisdiction of Mexico. It is about 60 miles 
due west from the mainland, but a point of the mainland makes up 
from the south to within 12 miles of the south end of the island. To 
the West of Cerros island, and at a distance of about 15 miles, are the 
small isiands of San Benito. Vessels making voyages up or down the 
coast may pass inside, between Cerros island and the mainland, or 
betweén Cerros island and the San Benito islands, or entirely ont- 
sîde and tsrest of the latter islands. 

tVhen the steamer Sirius came to anchor at South bay, the steam 
schooner TUlamook, under charter to the libelant, was lying at anchor 
near a mining camp at the northeasterly end of Cerros island about 
30 miles by sea from South bay. The Tiïlamook was a freight vessel, 
but at this time she appears to hâve been carrying passengers from 
San Diego to the mining camp on the island, and retum by way of 
Ensenada, in Lower Califomia. Ensenada is the i)ort of entry for 
Cerros island, and vessels making voyages from the latter place to 
San Diego are requirèd to clear from Ensenada. The TUlamook 
usuaUy made the voyage from the mining camp to Ensenada, a dis- 
tance of 237 mUes, in 30 hours, and from Ensenada to San Diego, a 
distance of 60 mUes, in 8 hours. The next mornlng after the Sirius 
came to anchor in South bay, the master sent the purser, Mr. Brew- 
ster, in a small boat up to the mining camp, expecting to find a 
steamer there by which information could be sent to San Diego con- 
ceming the condition of the Sirius and her need of assistance. The 
purser of the Sirius reached the TiUamook about 4 o'clock on the after- 
noon of February 24th, boarded her, and reported to her master, 
Capt. Hamm, that the Sirius was at South bay in distress, with her 
shaft broken, propeUer lost, short of stores, and in need of assist- 
ance. Capt. Hamm and the purser proceeded ashore, and procured 
suitable stores, which they placed in the boat, intending to send the 
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boat with the stores back to South bay in the moming. The stores 
consisted of two barrels of beef , 3 1-4 bags of floar, 2 bags of potatoes, 
and 1-2 box of tobacco, and were intended to last the Sirius for 10 
days. It appears that there were passengers at the mining camp 
whom Capt. Hamm desired to consult before he could détermine what 
he could do in the way of rendering assistance to the Sirius. He ap- 
pears to hâve seen two of them, who protested against the use of the 
Tillamook in rendering such assistance, as it woidd delay their return 
to San Diego. The next morning, February 25th, Capt. Hamm con- 
cluded that it would be too hard a pull for the men to return in the 
small boat, and accordingly he took them, with their boats and stoi^es, 
on board the Tillamook, and steamed down to South bay, where they 
arrived about noon. Capt Hamm went at once on board the Sirius, 
and was introduced by the purser to Capt. Gregory, the master. A 
conversation followed between the two masters conceming the tow- 
age of the Sirius by the Tillamook to San Diego. The negotiations 
"înally terminated in the foUowing written agreement: 

"S. s. Sirius, February 25th, 1892. 
"It Is hereby agreed between Captaln H. S. Hamm, captain and master ot 
S. S. Tillamook, aud Captain H. M. Gregory, captain and master of Br. S. S. 
Sirius, that the master of the steamship Tillamook wlll tow the S. S. Siriusi to 
a safe anchorage in the harbor of San Diego for the sum of twenty thousand 
dollars U. S. gold coin, lo be paid In San Francisco by said master of S. S. 
Siiius on account of owners. 

"H. S. Hamm, Master of S. S. Tillamook. : 
"H. M. Gregory, Master of S. S. Sirius. 
"Wltness: 

"Benj. Harrison. 
"V. G. Brewster. 

"AU coal and necessary help to be fumlshed by the S. S. Sirius." 

This agreement was executed in triplicate; the captain of the Tilla- 
mook taking two copies, — one for the owners of the vessel, and one for 
the charterer. The other copy was taken by the master of the Sirius. 
The TUlamook thereupon furnished a hawser to the Sirius, and, tak' 
ing that vessel ia tow, at about 2 o'clock in the afternoon, steamed up 
to the anchorage near the mining camp at the north of the islandj 
where the Sirius was anchored, at about 7 o'clock and 20 minutes in 
the evening, and the two vessels remained over night, the TUlamook 
going alongside of the Sirius, and taking 17 tons of coal from the 
latter as a precautionary measure in case of bad weather, and then 
standing by with steam up the remainder of the night. The next 
moming, February 26th, the Tillamook took on board 18 passengers, 
and, again taking the Sirius in tow, proceeded to San Diego, where 
the vessels arrived, and the Sirius was safely anchored, on the mom- 
ing of March Ist. The voyage from the anchorage near the mining 
camp on Cerros island to San Diego had occupied about 93 hours or 
a few hours less than 4 days. The Tillamook having performed her 
part of the contract, the libelant, at San Francisco, demanded of the 
master and agents of the owner of the Sirius the sum agreed upon to 
be paid for the service rendered, and payment was refused. The 
Sirius is an iron steamer, 852 tons register, 258 feet in length, 26 feet 
beam, with 2 masts, a foresail, fore-topsaU, and fore and mainstay 
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sailq, but no malnsaû. The vessel was valued at $30^000,' hei? cargo at 
1112,000, and ber freight money amounted to $1*539; total value of 
Balved property, $143,639. The TiUaïnook is a* woodeal Steam schôoner, 
209 tons register, 126 feet in length, 32 feet beam. Her value was 
$32,000t The foregoing statement constitutes the principal tacts in 
the ÇE(se, about which ttiere is no controversy. 

The agent of the owner, in his answer to the libel, dénies his obli- 
gaition HPpn the contract, and allèges that the facts connected with 
the service of the Tiilamook were as f oUo ws : 

"On tlie S5th day of Febrtiary, 1892, the steamer Slrius, wlth a broken shaft, 
lier propeJler lost, and tjiereby disabled, was lylng safely at anchor at Oedroa 
Island. With the wlnds then prevailing she could hâve laln there safely for 
ail timë tp corne. She had on board a valuable cargo. A change of wlnd to 
the soûthward mlght haye placed the shlp and her cargo In a precarious and 
dangerous position, elther drivlng her ashore, or forcing her to put to sea, to 
drift before the wlnd. It would hâve taken considérable tlme to procure aa- 
sist^ce frbm San Diego, whlch was the nearest port at which a tug could bo 
fdundl ■ Under thèse clrcumstances the master of the Tiilamook demanded and 
insisted that the master of the Slrius should contract to pay hlm the sum of 
î!2O,O0!O (pr towlng the Sirlus to San Diego, and absolutely refused to tow the 
Slrltts uùlèës such contract was made. The sald master of the Sirlus remon- 
stràtpfl against said demand aa exoil)itant aud unjust, but the master of the 
'rillàmbok refused to undertake the service for a less sum, and threatened to 
leave said steamshlp Slriua wherc '^e lay unless his said demand was accedcd 
to; and therefore the master of the Sirlus, realizlag that sald steamer, by 
reason of the loss of the propeller, and of the fact that she had only llmited 
salllng powers, her distance from other assistance, and by reason of the fact 
that she Was lying on a roadstead open to the southward, was in a portion 
wliich with- a change of wlnd mlght be dangerous, and tliat, by remalnlng In 
said piisltiou nutll other assistance could be prociired, the Uves and property 
on board mlght posslbly be endangered or lost, solely for the purpose of avold- 
Ing any further rlsk, and because of the compulslon pUiced on hlm, agreed in 
form with the master of the Tiilamook to pay the demand aforesaid; but thia 
claimant avers tliat said agreement was foroed upon said master of the Sir- 
lus as aforesaid, and thati it was not voluntarily made, but was made under 
duress, and that the same was and Is void." 

The amount specifled in the contract for the service rendered by 
the Tiilamook appears large, as viewed now, La the light of the favor- 
able oircTUQstances under which the service was performed, but this 
fact alone is not sufflcient to set aside the contract as void. In The 
Helen and Gteorge, Swab. 368, Dr. Lushington stated the rule respect 
ing contracts for salvage service as foUows: 

"The principle on wliich the court aots Is that, if satisfled that an agreement 
has been made, it wUi carry It Into effeot imless totaUy contrary to justice and 
the equity of the case; but the owner of the shlp against whom the agree- 
ment Is attempted to be enforced may show that it was improperly obtatned. 
The oWnér may contend that, under the clrcumstances, the sum of money was 
grossly exorbitant, and a fortiori, if he can show that the agreement was ob- 
tained by fraud or compulslon, no court would hold it to be blnding; but, when 
the exécution of such an instrument Is once proved, it is prima facle bindlng, 
and the btmien of proof falla on thèse who dispute the valldlty of the instru- 
meut." 

This case wa,8 recently cited and followed as anthority by the cir- 
cuit court of appeals for the flfth circuit, in the case of The Agnes I. 
Grâce, 51 Fed. Eep. 958, 2 C. 0. A. 581. It was also cited by the su- 
prême court -in the case of The Tomado, 109 U. S. 110-117, 3 Sup. 
Gt Kep. 78, where it was said that "every agreement for salvage 
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compensation is subject, as to amount, to the judgment of the court 
as to its being équitable and conformable to the merits of the case." 
It will be observed, however, on examination of the last case, that 
thjs brief sentence was intended only as a référence to the raie stated 
in the opinion of Dr. Lushington and by the other authorities cited. 
The question involved in the case did not require anything more. 

In Post V. Jones, 19 How. 150--160, a rule is stated respecting con- 
tracts for salvage service which, although not necessary to the dé- 
termination of that case, has been frequently referred to as an au- 
thority in this class of cases. It Is as f oUows : 

"Courts of admlralty wlll enforce contracts made for salvage service and 
salvage compensation where the salvor has not taken advantage of his power 
to make an unreasonable bargaln; but they wlll not tolerate the doctrine 
that a salvor can take the advantage of hls situation, and avail hlmself of the 
calamities of others to drive a bargain, nor wlll thëy permit the performance 
of a public duty to be tumed into a traffic of profit." 

In the case of The Wellington, 48 Fed. Eep. 478, Judge Eoss, sitting 
in this court, said: "No one doubts that, when the circumstances of 
a case render such action proper, a court of admiralty will refuse to 
enforce a contract made for salvage services;" but he held that, al- 
though the sum of |15,000, stipulated in the contract then under con- 
sidération, was undoubtedly too large for the service in that case, he 
did not think it was so exorbitant as to justify the court in setting 
aside the contract thus made. Without further discussing the au- 
thorities on this subject, we will now proceed to consider the testi- 
mony, for the purpose of determining the situation of the parties and 
the circumstances attending the making of the contract in the prés- 
ent case. 

In the testimony of Capt. Hamm, of the Tillamook, the transaction 
is related as f oUows : Af ter ref erring to the arrivai of the purser of 
the Sirius at the anchorage near the mining camp asking for assist- 
ance, and the departure of the Tillamook the next morning for South 
bay, he says: 

"I reached South bay, vibere I lowered the boat down,— the boat of the Sir- 
ius, not my own boat. I tumed my vessel over to my chlef offlcer, went 
aboard the Sirius, and saw Oaptaln Gregory. We had a few words, talklng, 
and he asked me the priée. I said: 'My vessel is too smaU to tow you up. 
I do not know tf I can do it. If I hâve to charge, I hâve to charge that price, 
which is $20,000;' but I said: "If you do not want to do that, we wUI leave that 
over to the court, and let the court décide what price I shaU hâve.' But he 
declined. He said: 'No; what other ofCer can you give me.' I said: 'I wUl 
give you more stores from Cedros island, and then I wUl take your purser or 
mate, or whoever you want me to take, and go up to San Diego or Ensenada, 
Avhere you can telegraph and caU for assistance.' During that time he told me 
that I should wait an hour or so, so that he coiUd write letters to hls owners. 
I told hlm I would do so. I went ont of hls room, and I stayed for an hour and 
a half talking to my englneer, who was now on board the steamer Sirius. He 
was previously on board the Tillamook,— Mr. Harris. In an hour's time Cap- 
tain Gregory caUed me In, and said he agreed to take that tow for the amount 
I said. He drew up the agreement personaUy,— that is, the purser did. He 
waa standing on one side, and I was standing on the other. Question. How 
many copies were drawnï Answer. I drew three. Q. You drew them, or he? 
A. The pTU-ser did. I demanded three,— one for my owners, one for my char- 
ter party, and one that the captam could keep personally. He slgned ail 
three." 
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^e agreement having been identified, the witness is asked: 

5'J'pUowlng the signatures, captaln, are thèse words: 'AU coal and help nec- 
essaify to be furntshed by the steamship Slrlus wlthout charge?' Answer. It 
l^as. Question. I will ask you if that was an afterthought, or whatV A. No, 
Slr;' i^^fè agrçed to that, but the purser kind of neglected to put it in untiï I 
sigtiëd my name. The captain wa^ verj' wilUng to corne to that. Q. Then this 
coal and help branch of it was part and parcel of tlie proposition before it 
\vas.drfl.wn up? A. Yes, sir. Q. It was slmply omitted by the purser in draw- 
ing thè body of it, and afterwards appended? A. Yes, sir." 

Thé witness was cross-examined very closely as to the conversa- 
tion that took place between hirnself and Capt. Gregory prier to the 
signing of the towage agreement. At flrst he omits to mention the 
proposition, which he claims to hâve made, to leave the matter of 
cojmï/ehsation to the court, but> being pressed to repeat ail that was 
saiîd,jh.6 recalls it, and states it as foUows: 

"Before we signed the agreement, he asl'ad me if I would leave this $20,000 
business, and not charge and take the vessel up and leave it to arbitration. 
1 tpldhim no; I would leave it to the court. Q. When was this? A. Just be- 
fore the agreement was made. Q. He asked you, then, if you would leave 
it to arbitration? A. Yes, sir. I told Mm I would take the vessel up as 
good as I could, and leave it to tho court." 

Later an, the witness was further cross-examined as to what he 
had said to the attomeys on this subject, and particularly as to the 
time when he flrst told them that he suggested to Capt Grregory to 
leave the compensation for the towage service to the court. In reply 
to this inquiry he stated that he told Mr. PuUer about it at San Diego 
on the Ist of March. This was the same day that the TUlamook 
arrived at San Diego with the Sirius in tow, and before any contro- 
versy arose as to the payment of the amount provided in the agree- 
ment, Mr. FuUer was the attorney for the libelant, and was présent 
in <?ourt during the trial of the case, but was not çalled by the re- 
spondents to conflrm Qr contradict the statement made by Capt. 
B^mm.. The foregoing testimony was delivered in court on the 28th 
day of ÀprU, 1892. 

The déposition of Capt. Gregory was talœn on the 21st day of April, 
1892, or just a week previous to the trial. He relates the conversa- 
tion between himself and Capt. Hamm as follows: 

"I had a conversation with Captain Hamm in my own room in the présence 
of the purser, in which I asked him what he was going to charge me to take 
me to San Diego. He informed me $20,000. I told him the prlce was exorbi- 
tant, and asked him if he would make any réduction in it. He told me he 
would not. He said, '$20,000 or nothing.' I then asked him if he would sub- 
mit the matter to arbitration. He refused. I asked him if he would submit 
it to the owners to settle. He refused. He informed me that he had no time 
to talk to me; that he wanted to get back to the mining camp, and said if I 
did not talk quick he would leave. I then asked him if he ;vould take an ofB- 
cer up to San Diego with Mm when he went, and he said he would. Question. 
That is, in the event of leaving you? Answer. Yes, sir; in the event of leaving 
me he said he Would. He left my room, and started for Ms boat. Seeing that he 
was determined to leave me, I called him back, and told Mm I should be 
obliged to accept the service, and to give me a tow Une. Q. A tow Une was 
then passed? A. Yes, sir; It was then passed. Q. At what time? A. It was 
about five minutes before noon." 

The witness makes no mention of the written agreement, and evi- 
dëntly seeks to convey the impression that the whole transaction 
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occupied but a few minutes, which he fixes as a point of time at flve 
minutes before noon. 
On cross-examination the witness is asked: 

"Why dld you not take advantage of the offer of the master of the TUla- 
mook to send an offlcer to San Diego to allow hlm to negotiate for some oue 
else? Answer. On account of the loss of time. Question, Is that the only 
reason? A. Tes, sir; that is the only reason. Q. There is no other reason? A. 
No, Bir; except to get my ship ont of that position. In case southerly weather 
came up, I would hâve been compeUed to go to sea. I would not hâve lost my 
ship, because I would hâve gone to sea upon the first indication of bad weather. 
Q. One of the reasons, if I understand you, for not taking advantage of that of- 
fer, was the danger of southerly winds whlle lying at the place you call 'South 
Bay?' A. JNot so much that, as to avoid lengthening my voyage. I shoutd 
bave gone to sea there at the flrst indication of any southerly weather. Q. 
Had you sali power sufflcient to go to sea in a southerly storm? A. Yes, sir; 
1 would hâve to go to sea .at the very first indication of bad weather. A south- 
erly storm always gives some Indication beforehaad. Q. Had you sali power 
sufflcient to go to sea? A. Yes, sir; I could hâve drifted about, and made my 
way into Magdalena Bay." 

Mr. Brewster, the purser of the Sirius, in his déposition, also taken 
on tlie 21st day of April, 1892, testifles conceming the interview be- 
tween the two captains as f ollows : 

"They shook hands, and after I fiad Introduced Oaptaln Hamm he says: 
'Well, you want a tow?' Caj»taln Gregory says: 'Yes.' Oaptain Hamm says: 
'I wiU tow you for $20,000.' Oaptaln Gregory says: 'That is an outrageous 
price. Caa't you tow me any cheuper than that?' Oaptaln Hamm says: 'NO; 
not a cent cheaper.' Oaptaln Gregory says: 'WiU you leave it to arbitration 
in San Francisco?' Oaptaln Hamm says: 'No.' Oaptain Gregory says: 'Will 
you submit it to our own owners, and aUow them to settle It?' Question. That 
is, to the owners of both ships? Answer. Yes, sir; to the owners of both ships. 
Oaptain Hamm says: 'No; I wont' He says: 'I hâve not got much time; you 
must hiu-ry; I am gotng to get ont I wUl take the purser to San Diego If he 
wants to go, but I bave to get out, and I wint you to hurry up, too.' Oaptain 
Hamm then left the room, and Oaptain Gregory considered the matter awhlle, 
and called hlm agaln, and almost precisely the same language was used, and 
finally Oaptaln Gregoiy instructed me to draw up an agreement. Q. Was such 
an agreement drawn? A. Yes, sir. Q. Was It signed? A. Yes, sir. Q. Aiïd 
taken by Oaptain Hamm? A. Yes, sir; taken by Oaptaln Hamm,— two copies by 
hlm, and one copy by Oaptain Gregory. Q. Then dld the Tillamook pass her 
Une overî A. Yes, sir. Q. And you started la to tow? A. Yes, sir." 

On cross-examination, this witness was asked — 

"What Oaptam Gregory sald, if anything, when Oaptaln Hamm offered to take 
the witness on his retum, so that he could get such assistance as he chooses. 
Answer. He sald he wanted to hâve a minute by hlmself, so he could converse 
wlth me about the matter, I bemg purser and one of the officers, and he and I 
were talking about the matter. Question. Dld he hâve a few minutes conversa- 
tion wlth you? A. Yes, sir. He asked me, as I had seen the San Diego papers 
which I got from the Tillamook, about the saUlng of différent ships, Q. And he 
rejected that offer subsequently? A Yes, sir. He naturally rejected the offer 
for me to go by the TUlamook, because he took the tow. Q. Did he say any- 
thing. In that conversation to you, about It bemg best to accept that offer 
because there was danger In lying at South bay In case of a southerly storm ? 
A. He dld not say anything of the klnd. It was slmply a question of getting 
that ship and cargo to port as qulekly as possible. He said It was an outrage, 
wlth the usual language and slang of a sallor's vocabulary that they generally 
tndulge m. * * * Q. You spoke of having recelved San Diego papers from 
the Tillarnook? A. Yes, sir. Q. What had thelr contents to do wlth your go- 
ing to San Diego on the Tillamook for assistance? A. We found out that tlie 
saillng day s of fhe Newbem had changed, and also the Glty of Panama, the 
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ejciw steaijier. We generaly know the câptaios of the diffetent steamers, and 
how they generally take tlie coast. This steamer s^enei-ally iept outside. Q. 
Gould you hâve got assistance at San Diego? A. Yes, sir." 

IÇeferri|Qg again to the déposition of Capt. Gregory, we flnd tliat 
on croas-examiaation he was asked about the probability of obtalning 
assistance îrom one of thèse passing steamers, as foUows: 

"Qùestloa. When Captaln Hamm declined to assist you for a less priée than 
$20,000, \yiiy did you not reject that offer, and patrol tlie passages inside, and 
the saine putside, hoping to get a passenger steamer that would not make 
such a charge? Answer. For the reason that the Newbem was the only 
steamer p^ing down, and her saOing days had been changed from the 25th to 
the Ist of tte month, and (or the reason that I knew the Panama, or, rather, 
I was told, that she went a long distance outside of the Benlto islands. Those 
were the only tno ships then due for some time. Q. Do the Panama steamere 
go inslide pr outside? A. As a rule, outside the Benlto islands. Q. Is the 
Oerrps Jslftnd one of the Benlto islands? A. No, sir. Q. Where are they? A. 
I thiak th^y are 12 or 15 miles outside of the Oerros Islands. To hâve inter- 
oepted herl wonld hâve been obUged to risk an open beat at sea for an in- 
definite length of tlme." 

Capt. (irégôry was also callèd as a witness at the trial, and, after 
identifying his position at South bay on a map, and declaring that he 
could hâve got ont of there in a southeast wind "unless the gale had 
come on butt end flrst, wMch happena only phehominally," was again 
a^èd àbpnt the interview with Capt. Hamm, and for the flrst time 
his attention is called to the written contract, which at that time had 
been read in évidence. He repeats substantially his former testi- 
mony doWn to the point whefe he says Capt Hamin left his room or 
cabin, and then he adds the f ollowing : 

"I then tumed to the purser and consulted with him about the matter. We 
coneluded that under the circumstances there was nothing to do but to accept 
his terms. There was no talk made at any time about referring tlie matter lo 
the court, or anythlng of the sort. Of that I am strongly positive. It was 
declined on arbitratlon. There was but one question that I was allowed to dis- 
cusa, and it was $20,000 or notlUng. On that point I am positive. * * * 
Q. If he had proposed to submit that matter to lie court, would you hâve ac- 
çepted that proposition? A. I don't Khow whether I would or not, because the 
court awards npon It anyway; almost in every case of salvage It always cornes 
before th*}, CGurt as a rule. It is a predlsposed case that the court Is the party 
that flnal^ awards it; therefore it was not necessary to agrée." 

On crosS'^xamination the witness was asked how long Capt. Hamm 
was on board his vessel. 

"Answer. I cannot tell you now. My log book wUl show about the time he 
arrived on board and took my hawstr. I tMnk he came on board a llttle before 
12 o'dock, eM I think it was 1:58 when he took my hawser. Question. How 
long a time elapsed between the time he left your vessel and tlils agreement 
was signed, and the time he took the hawser? A. I should suppose 20 
minutes or a half an hour. Q. He was on board your vessel about an hour and 
a half? A. Somé^hereln that neighborhood,— more or less. I would not 
specify the exact mmutes. I did not tlme the moment he entered my room and 
the moment he left." 

Mr. Brewster, the purser, waa also called and testifled upon the 
trial, repeating substantially what he had said in his déposition con- 
cerïiiiîlg jthe Interview between the two captains. Being asked, on 
cross-éXçipMnatioii, how long was the conversation between Capt. 
Gregory and the witness in considering this oïïer, he says: 
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"It inuçt have been 15 or 20 minutes. During that tiine the càptaln conçluded 
at one titne he would not take the tow. I went to my room to pack my valise 
to go to San Diego on the Tillamook." 

Does this testimony establish the défense made by the owners of 
the ship and cargo, — that this agreement was forced upon the master 
of the Sirius, and was therefore made hy him involuntarily amd nn- 
der duress? In detennining this question, it is contended on the 
part of the défense that the proposition claimed to have been made 
by Oapt. Hamm, to leare the question of compensation to the court, 
must first be eliminated, because Capt. Gregory and Purser Brewster 
have testifled that the proposition was not made; but the impor- 
tance of assuming that this proposition was not submitted to Capt. 
Gregofry is very much leesened by the fact that the latter, whUe 
denying the offer, does not say it would have been accepted if made. 
His testimony indicates very clearly that to him the terms offered 
would not have been less oppressive if this proposition had been 
made, since in his opinion the submission of the question to the CQurt 
was open to him in any event. We are dealing now not only with 
the actual situation, but also with the state of mind under which 
Capt. Gregory was acting when he signed the agreement He knew 
that, in the event the owners of the ship and cargo were not satisfled 
with any agreement he might make, his situation was available to 
them as a défense to any action that might be brought upon the con- 
tract, and in such case he doubtless assumed that the award of the 
court would not be greater, but might be less, than the amount of 
compensation stipulated in the contract. There was therefore an 
advantage in a written agreement which practically fixed the maxi- 
mum limit to the compensation, over an agreement to submit the 
question directly to the court without such a limitation. Capt. Greg- 
ory was seeking the best terms he could get. Capt. Hamm pro- 
posed (1) to tow the Sirius to San Diego for |20,000; (2) to fumish 
more stores, and take an ofQcer to Ensenada or San Diego for as- 
sistance. About thèse two propositions there is no question, and un- 
der the circumstances we may dismiss further considération of the 
offer of Capt. Hamm to leave the question of compensatidn to the 
court. Capt. Gregory proposed (1) réduction in the charge; (2) arbi- 
tration; (3) to leave the question for the owners to settle. Thèse 
being rejected, it was then for him to détermine which one of Capt. 
Hamm's propositions he would accept. It appears to have been his 
original purpose to send to San Diego for assistance. In his déposi- 
tion he was asked this question by his counsel : 

"Question. After di-opping your anehor, what measures did you talie to secure 
the protection or relief of the vessel from her condition? Answer. By seuding 
a boat next momlng at dayllght to the mining camp, where I expected we 
would flnd a steamer by which I could have got information to San Diego." 

He did not, therefore, expect the Tillamook to come to his as- 
sistance at South bay, but to take a message for him to San Diego, 
where assistance could be procured, and where the owner could have 
been informed by telegraph as to the condition of aJïairs. He says 
he was perfectiy safe where he was at South bay unless a southerly 
wind had sprung up, in which case he would have gone to sea, and 
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proceeded on hîs course to San Diego. Capt. Gregory's original pur- 
I)ose to send to San Diego for assistance was therefore, under the 
circumstances, a reasonable and proper course to pursue, and we 
are not surprised to flnd liini still entertaining tliat view during the 
pendency of negotiations witli Capt. Hamm, wlien at one time lie de- 
termined not to take the tow, and the purser packed his valise to go 
on the Tillamook to San Diego. It will be observed that Capt. Hamm 
proposed to assist in carrying ont this purposé, and he would do it 
without charge. Moreover, he would proceed at once on his return, 
that tihere might be no delay in securing the necessary assistance. 
He wQuld also hâve secured additional stores for the Sirius, so that 
there njight be no danger of distress in that direction. There is cer- 
tainly no évidence hère that Capt. Hamm took advantage of his posi- 
tion :to drive an unreasonable bargain, but, on the contrary, he ap- 
pears to hâve been quite willing to render a service, deemed by Capt. 
Çrregory sufSicient for the occasion without any compensation what- 
ever, Moreover, there was time given for délibération, for the nego- 
tiationgoccupied about one hour and a half. But when Capt. Hamm 
came to maJ^e a bargain to use his own vessd for the purpose of tow- 
ing the Sirius, he demanded |20,000 to tow that vessel to a safe 
anchorage in the harbor of San Diego, and this demand, it is clauned, 
was : unreasonable and exorbitant. The explanation given for this 
charge is that the Tillamook was considered too small to take the tow. 
She was buflt for a freight boat and not for a towage servica Her 
engin^ was smaU, that there might be more room for freight, and, in 
towing a vessel of the size of the Sirius, the strain would be very 
great. The compensation was contingent upon success. The chance 
of f ailnre and disaster to such a vessel would be much greater than in 
the case of a vessel of more power. It is true that, with favorable 
weather, the service was actually performed without much difflculty; 
but it required 93 hours to make the voyage from the anchorage at 
the mining camp to San Diego, a distance of about 300 miles, and in 
doing this the engineer testifies that an unusual strain was placed on 
the engine in the use of live steam in the low-pressure cylinder. In 
the c^e of bad weather there would hâve been great danger that 
the Taïamook would herself hâve become disabled and liable for a 
salyage service. This explanation appears satisfactory, particularly 
when it is coupled with the ofEer of Capt. Hamm to take an officer to 
Ensenada or San Diego to procure other assistance. Then why did 
Capt. Gregory submit to this demand which hé denounced as unrea- 
sonable and exorbitant? His testimony is that he did not send an 
oflicer to San Diego because he wanted to avoid lengthening his voy- 
age; in other words, he wanted to reach his port of destination as 
soon as possible, and he entered into the agreement with that object 
in view. 

There is still another featxu'e of this case to be noticed. It was 
estâblished by a prépondérance of testimony that the Sirius was really 
in' à very dangerous position at South bay; that she could not get an 
offijifir with the sail power she had, and, in the event of a southerly 
gale coming up, she would inevitably hâve gone ashora It appears, 
also, that she was surrounded by kelp, which added to the danger of 
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tlie situation. Capt, Gregory was, however, positive tliat he was in a 
safe position, and could get to sea before such. a stonn would become 
dangerous. His situation did not, tlierefore, operate to force him 
into an agreement with. Capt. Hamm, but the actual fact, as disclosed 
by tbe testimony, may be taJken into considération in determining the 
value of tbe service rendered by tbe TUlamook. Tbe testimony does 
not establish the claim that the contract was made under duress. 

We come, now, to tbe final question wbetber, under ail tbe circum- 
stances, the amount charged was so exorbitant as to be totally con- 
trary to the principles of equity and justice. In the southem district 
of New York it bas been held that a salvage contra.ct may limit the 
salvor, but bas little or no btading effect upon tbe other party, and 
that a court of admiralty will refuse to enforce such a contract any 
further than is reasonable. The Schiedam, 48 Fed. Eep. 923; Tbe 
G. W. Jones, Id. 925. The gênerai rule, however, is to give effect to 
such a contracta f ree f rom fraud, and entered into by the parties freely 
and voluntarily, unless the compensation agreed upon is so exorbitant 
as to be whoUy inéquitable and unjust. In the case of The Agnes I. 
Grâce, 49 Fed. Eep. 662, the value of the property saved was |12,030, 
after |1,200 had been expended in repairing the vessel. The contract 
provided for the payment of the sum of |5,000, or nearly 50 per cent, 
of the salved' property for the salvage service. The court held — 

"That a contract of this character is not blnding upon the court, and that 
in ail cases of salvage it is compétent for the court to adjudge and assesp the 
amount of the recovery in accordance with the equitles of the case; and, il 
it should appear that a contract of thls character was an inéquitable one, the 
court would, of course, disregard it. But wherever a contract has been en^ 
tered into after due délibération by the parties, and has not been shown to be 
in any respect an inéquitable one, it is exeeedingly valuable as évidence to en- 
able the court to arrive at a just détermination. The court regards thls con- 
tract as évidence in that light, and not as a conclus! ve contract; but it Is a 
most signiflcant and valuable indication of what should be the true amomit 
of the recovery." 

In this case the court held that the contract stîpulated but a 
moderate charge, and a decree was entered for the libelant for that 
amount. The claimants appealed to the circuit court of appeals, 
where the judgment and decree of the district court was affîrmed. 
51 Fed. Eep. 958, 2 0, 0. A. 581. The appellate court did not, how- 
ever, adopt the views of the judge of the district court as to the law 
of the case. It says: 

"This case cannot be considered as belonging to that class of cases of con- 
tract for salvage services where the master, being upon the high seas or on an 
luihabited coast, at a distance from ail other ald, is absolutely helpless, and 
without power to procure assistance other than that ofCered, and compeUed 
in conséquence to make a hard and Inéquitable (iontract. He was within easy 
reach of Savannah, where, had he desired to assume the risk for hls owners, 
he could hâve procured Ughters and other tugs to render the service." 

The court then cites The Helen and George, Swab. 368, The British 
Empire, 6 Jur. 608, and The Wellington, 48 Fed. Eep. 478, referred to 
in this opinion, and says: 

"Although the amount given may, imder the clrcumstances, appear high 
in proportion to tho value of the property saved, this court does not deem It 
sufficiently unreasonable to disturb the judgment of the court below." 
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1 .M 1 tW^iiSi .tlie law ottlîdadistncfe as déclare of The 

Welliagt*<i>îPi supra, with the additional authority of having been re- 
ceatly alaraied.by the circuit court pf appeals for the flfth circuit in 
the case jngt ©ited, it will be aticepted as declaring a rule applicable to 
the coiitract now under considération; and, having determined that 
this contract was entered into by the parties freely and voluntarily, 
and without frand or duress, it wiU betreated as binding, unless it 
appears that the compensation provided for the service is so unreason 
able in amount as to justify the court in setting aside the agreement 
as wholly inéquitable and unjust. 

In the case of The Costa Eica, 3 Sawy. 610, that steamer was on 
a voyage from Panama, to San, Francisco. She became disabled, at 
1 o'cldclc in the morning of October 26, 1874, by the breaking of the 
shaft of her propeller, when she was about 130 miles southward of 
San Diego, and about 25 miles ofE shore. Soon after the accident the 
mate was dispatched in a boat, with orders to proceed to San Diego, 
and thence telegraph to the agents of the Pacific Mail Steamship Com- 
pany at Saû Francisco for assistance. At about noon of the same day, 
and while proceeding on his way, he was overtaJken, when about four 
miles, from San Diego-, by the steamship Newbern. The mate was 
recognized by the ofiflc^s of that vessel, and was taken on board. On 
beingi informed of thje accident the master of thç Newbem inquired of 
the mate if the master of the Costa Kica desired to be towed into port, 
to which the mate repïied that he did hot know; that Ms orders were 
to go to San Diego. He also declined to advise the master of the New- 
bern to gd to the assistance of the Costa Kica; telling him that the 
master pf the latter vessel intended to work lus ship into Cape Col- 
nette. The master of the Newbem determined to turn around, and 
see if the Costa Kica required assistance. This he did at about half 
past 12 o'clock, and readtied the Costa Rica about half past 4 the same 
afternoon. The distance run back was about 25 miles. The New- 
bern took the disabled steamer in tow, and at about 9 o'clock on the 
evening of the succeeding day arrived with her tow off the mouth of 
the harbor of San Diego. As no pilot presented himself, the vessels 
remained outside untU about half past 7 of the succeeding day, when 
they entered the port, and at about 9 o'clock the Costa Rica was au- 
chored alongside the wharf. The Newb^n proceeded on its way to 
San Francisco. The distance run by the Newbem after turning back 
was about 25 miles. The distance towed was about 110 miles. The 
hawsers used in towing belonged to the Costa Rica. The time con- 
sumed in the service was about 40J hours, but to this must be added 
the time employed in running back 25 mUes, — about 4 hours, — ^mak 
ing a total service of 44^ hours. The Newbem, while towing the 
Costa Rica, was still proceeding towards her port of destination, 
though not by the most direct route, nor at her usual rate of speed. 
The service was attended by no particular difflculty or danger. The 
weather #as f air, and the sea smooth. At the time the Newbem took 
hold of the Costa Rica the latter was in no immédiate danger. 
With favorable winds she could probably hâve reached safe anchor- 
agé at Cape Colnette in 18 or 20 hours, and San Diego in 4 or 5 days, 
but other assistance was near at hand. The mate of the Costa Eica 
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was about to enter the harbor of San Diego to secure assistance from 
the companv to which the steamer belonged, when the master of the 
Newbern leamed of the accident to the Costa Kica, and proceeded to 
her assistance. In fact, a vessel was dispatched to her assistance 
which amved at San Diego on the morning after the two vessels 
reached that port The value of the Costa Rica, with her cargo and 
freight to be eamed, "was f 244,756.64 The value of the Newbem, 
with her cargo, was $242,010. For the service of the Newbern Judge 
Hoffman awarded the sum of $10,000. The value of the Costa Eica 
and her cargo was greater than that of the Sirius, and the value of 
the Newbern was greater than that of the Tillamook, but in every 
other respect the circumstances attending the service of the Tilla- 
mook weee such as to call for at least double the compensation 
awarded to the Newbern. The service of the Tillamook commenced 
on the morning of February 25th, when she steamed down to South 
bay, and terminated on the niorntag of March Ist, at San Diego, having 
consumed flve days. Captain Gregory testiftes that the total distance 
of the towage from South bay to San Diego was 320 miles. The Costa 
Rica was towed 110 miles. The Tillamook was actuaUy engaged 98 
hours in towing the Sirius; the Newbern 40^ hotu*s in towing the 
Costa Rica. The hawsers used in towing the Costa Rica belonged 
to that vessel; the hawser used in towing the Sirius belonged to the 
Tillamook. The Sirius was in a more dangerous position than the 
Costa Rica, and the service rendered by the Tillamook possessed more 
of the éléments of salvage than appear in the service rendered by the 
Newbern. 

In the case of The Wellington, 48 Fed. Rep. 475, the value of the 
salved property is not stated in the opinion of the courte but from the 
record in the case it appears that the vessel was of the value of about 
$100,000, and the cargo, including freight to be earned, about $25,000, 
- — total, $125,000. The distance towed was about 544 miles, and the 
time consumed in towing a little less than four days. There was an 
agreement to pay for the towage service the sum of $15,000, and this 
agreement was enforced by the court. 

In the case of The Wellington, 52 Fed. Rep. 605, the same vessel 
again became the subject of a salvage service. The value of the ves- 
sel w^as $100,000. The distance towed was about 150 mUes. The 
time consumed was 26 hours. The owners of the Wellington volun- 
tarily paid to the owners of the vessel rendering the service the sum 
of $10,000, and this court awarded an additional compensation to the 
master of $2,500, and to the crew $100 each. Thèse comparisons, and 
others that might be made, indicate that the charge made by tho 
Tillamook, and incorporated into the contract, was hlgh, approaching 
the degree of being deemed unreasonable; but I cannot say, under ail 
the circumstances, that it is so unreasonable as to be wholly inéquita- 
ble and unjust. If the amount agreed upon exceed* somewhat the 
accustomed measure of a libéral award, it will not be disturbed, if 
deliberately and understandingly assented to, without the judgment 
of the promising party being overborne by the distress in which he is 
placed. The Adirondack, 2 Fed. Rep. 387. I am therefore of the 
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opinion that the contract should b,e enforced by the court, and a de- 
crée will accordingly be entered in favor of tlie libelants for the sum 
of $20,000. 

APPOETIONMENT OF SALVAGE AWAKD. 
(Jamiary 12, 1893.) 

MOREOW, District Judge. The libelant and interveners in this 
case hâve asked tlie court to make distribution amongthesalvcyrs of 
the amount of the award under the :contract, in conformity with the 
admiralty practice in this class of cases. The decree will accordingly 
pro vide for such distifibution. In the performance of the service 
provided in the contract thé steamer Tillamook was the principal 
factor, apd shei, of course, assumed the risk of failure and disaater. 
I wiQ therefore award to her charterers the sum of $13,250. 

I think the ûonduct and service of the master of the Tillamook 
entitle him to some spécial considération. He promptly procured 
additional stores for the Sirius, and offered to take an officer of that 
vessel to Ensenada or San Diego for assistance without charge and 
without delay. He also engaged in the towage service against the 
protest of two of the passengers on his own vessel. It is the policy 
of the law to encouragé the rendering of prompt and efficient assist- 
ance to vessel in distress, as was done by Capt. Hamm in this case. 
I wai therefore award to him the sum of $2,500. In distributing 
the remainder of $4,250 among the other oiHcera and crew of the 
vessel, considération wiU be given to the relation oî the services per- 
formed, to the extra work required in towing the other vessel, and 
the amount of wages paid to each. The decree wOl accordingly 
provide as foUows: 

To the fli-st englneer ? 700 00 

" " second engineer 500 00 

" " two flremen, $400 each 800 00 

" " flrst mate 400 00 

" " second mate 300 00 

" " cook 200 00 

" " cabln boy 100 00 

" " flve seamen, $250 each 1,250 00 

$4,250 00 
RECAPITULATION. 

To the charterers of the Tillamook; $13,250 00 

To the master 2,500 00 

To the other offlcers and crew 4,250 00 

$20,000 00 
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UNITED STATES v. NORTH BLOOMFIEU? GRAVEL MIN. OO. 
(Circuit Court, N. D. Califomla. October 5, 1892.) 
No. 7,865. 

1. FEDERAL Courts— JuBisDiCTiON. 

The question of juriscUetion may be raised upon the final argument of a 
cause in a fédéral court, and by statute it is made the duty ol sucli court 
to dismiss the same, upon its own motion, whenever the want of jurlsdic- 
tion shall appear. 

2. Same— Interstate Commerce— Navigable Streams— Obstructions. 

By 24 St. at Large, p. 326, appropriations were made for the improvement 
of certain rivers in Califomia, with a provision that the balance of such 
appropriation should not be used until certain hydraulic mining, hurtful to 
navigation, had ceased on such rivers, and in the event of its continuanco 
authorized the secretary of war to instltute légal proceedings to prevent the 
same. Held, that thls législation was a sufflclent assumption of national 
jurisdiction over the waters in question, under the commerce clause of the 
constitution, to confer upon the fédéral courts jurisdiction of a suit by the 
United States to enjoin the continued deposit of mining débris injurions 
to navigation. 

8. Navigable Waters— Obstructions— Mining Débris— Injunction. 

In an injunction suit by the United States against a company engaged in 
hydraulic mining, alleged to be obstructive of navigation of the waters 
in question, it apneared that the opération of defendant's mine had been 
enjomed some time prior to the commencement of thls suit; that Intima- 
tion was made in the decree that, when it was satisfactorily shown to the 
court that proper impounding réservoirs had been constructed, such decree 
would be modlfled so as to permit resumption of opérations; and that the 
company, before the brmging of the présent suit, had caused to be erected 
extensive works, by means of which it impounded upon its own land, and 
witliln its own mine, ail materials hlîely to injure the navigation of the 
streams. Hdd, that an injunction should be denled. 

In Equity. Bill by the United States against the North Bîoom- 
field Gravel Mining Company to enjoin it from contlnuing its hydrau- 
lic mining opérations so as to obstruct or endanger the navigation of 
certain rivers. Injunction denied. 

A. L. Ehodes and Alfred Barstow, for complainant. 
O. W. Cross, for respondent. 

GILBERT, Circuit Judge. This is a suit for an injunction, brought 
by the United States, as complainant, against the défendant corpora- 
tion. The essential averments of the bUl ai'e that the mining com- 
pany is engaged in hydraulic mining in .ÎJe\ ada county, and dumping 
its débris and tailings in such a way that the same flow into the 
South Yuba river, a tributary of the main Yuba river, thence into the 
main Yuba river, thence into the Peather river, and thence into the 
Sacramento; that the Yuba river is navigable from Marysville to its 
mouth, and the Feather Eiver is navigable from the mouth of the 
Yuba to the Sacramento, and that the Sacramento is navigable from 
its mouth to the mouth of the Feather; that heretofore extensive 
hydraulic mining had been carried on upon the western watershed 
of the Sierra Nevada mountains, which had done great injury to the 
navigable streams referred to; and that the hydraulic mining, as cn"- 
duoted hy the défendant, had done great injury to said navxgauiu 
v.53F.no.7 — 40 
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streams, and the continuation of it will further materially contribute 
to tliè injuïy complained of. The answer of the défendant dénies 
that it was dumping débris or taUings from its mining opérations so 
that the same flowed into the said rivers, but it allèges that it has 
erected extensive impounding works, by means of which it impound- 
ed, upon its own lands, and within its own mines, ail material 
likdy to injure the navigation of said streams, and that it would con- 
tinue to impound such mining material so long as it should continue 
its mining opérations, and that the same would remain permanently 
impounded and restrained, in such a manner as not to injure the 
navigation of such streams. A large amount of testimony was 
tâken cm behalf of the respective parties, and the case is now to be 
decided upon final hearing 

At the outset we are met with the objection that the court has no 
juïisdiction of the casç, and that there is no right of action in the 
United States to prosecute the sanie. This objection was not raised 
by plea or demurrer or in the answer, but was flrst presented upon 
the final argument. It is claimed that this court has no jurisdiction 
of the cause, for the reason that at the time of the commencement 
of the suit, in June, 1888, no act had been passed by the congress of 
the TJnited States by wliich the United States government had as- 
serted its constitutional right to assxune jurisdiction of the navigable 
streams referred to iû the bill. There can be no question of the right 
of the défendant to raise this objection to the jurisdiction upon final 
hearing. It is not a question of personal privUege, which can be 
waived by answer or by goiug to trial upon the merlts. It is a 
f undamental question, that goes to the right of the court to hear and 
détermine the matters involved in the suit. If the court hâve not 
the inhérent power to hear and détermine the causer the parties to the 
suit cannot, either by their failure or neglect to attack the jurisdic- 
tion or by their expressed consent and désire tp confer jurisdic- 
tion, authorize the court to proceed. The judgment of the court in 
such a case would be a nullity. Hence it is not left to the parties 
alone to raise the question of the jurisdiction, but by statute it is 
made the duty of the court itself to dismiss the cause, upon its own 
motion, whenever the want of jurisdiction shall appear. Grâce v. 
Insurahce Oo., 109 U. S. 278, 3 Sup. Ct. Kep. 20T; Bors v. Preston, 
mu. S. 252, 4 Sup, Ot. Eep. 407; Kailway Co. v. Swan, 111 U, S. 
379, 4 Sup. Ct. Eep. 510. 

In this case, hôwever, if there exists a cause of suit in favor of the 
United States, this court has undoubtedly jurisdiction of the subject- 
matter of the same. So that the real question is not so much whether 
the court has jurisdiction as it is whether the plaiiitifE has a cause 
of suit. The subject of the constitutional right of congress to regulate 
commerce between thè states, and the législation necessary to carry 
that right into effect, tbgether with the respective jurisdiction of the 
Btate législatures and ' courts over navigable streams within their 
borders, hâve been cônsidered in several décisions of the suprême 
court, and therein the limits of the jurisdiction of the fédéral courts 
hâve been clearly déflned. It is necessary to refèr to a few, only, of 
thèse cases. • 
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In the case of Gilman v. PhiladelpMa, 3 Wall. 713, the suprême 
court affirmed th.e decree of the court below dismissing a bill brought 
to prevent the érection of a permanent bridge over the Schuylkill 
river, at PhUadelphia; the suprême court holding that, as the river 
was wliolly witMii her limits, the state had not exceeded the bounds 
of her authority, and that untiL the dormant power of the constitution 
was awakened, and made effective by appropriate législation, the re- 
serve power of the state was plenary, and its exercise in good faith 
not the subiect of review by the court. 

In the case of Transportation Co. t. City of Chicago, 107 U. S. 
678, 2 Sup. et. Eep. 185, the suprême court held, in respect of the 
Chicago river and its tributaries which are navigable, and lie witlùn 
the limits of the state of Illinois, that congress, in the exercise of it» 
power under the commerce clause of the constitution, may exercise 
control over the same to the extent necessary to protect, préserve, and 
improve free navigation, yet until that body acts the state has plenary 
power over bridges across them. 

In the case of Cardwell v. Bridge Co., 5 Sup. Ct. Eep. 423, the ques- 
tion arose whether, by the act admitting Calif ornia înto the Union, and 
declaring "that ail the navigable waters within the said state shall 
be common highways, and forever free, as well to the inhabitants of 
said state as to the citizens of the United States, without any tax, 
impost, or duty therefor," congress had adopted such législation over 
the navigable streams as would confer jurisdiction upon the United 
States courts in a suit between private parties. Aiter mature and 
careful considération, the coiu^ held that the portion of the statu le 
declaring that the navigable waters should become highways was to 
be construed together witli the remainder of the statute, wliich dé- 
clares that the same shall be without tax, impost, or duty, and that 
the whole intent and purpose of the statute were to provide agatnst 
the use of navigable streams by private parties to the exclusion of 
the public, and the exaction of toU for the navigation, and that it dld 
not restrict the power of the state to authorize the conatruc- 
tion of bridges, whenever such construction would promote the con- 
venience of the public. 

To the same effect is the décision in Hamilton v. Kailroad Co., 119 
U. S. 280. 7 Sup. Ct. Rep. 206. 

In Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. Eep. 811, the su- 
prême court, in a décision rendered by Mr. Justice Bradley, afOi-med 
the doctiine of the previous cases, and proceeded further in the Une 
of those décisions, and held as follows: 

"There must be a direct statute of the United States In order to bring witliin 
the scope of its laws, as administered by the courts of law and equity, obstruc- 
tions and nuisances in navigable streams wlthln the states. Such obstructions 
and nuisances are offenses against the laws of the stAtes within wMch the nav- 
ifrable waters lie, and may be indlcted or prohlblted as such; but they are not 
offenses against United States laws whlch do not exlst, and noue such exist ex- 
cept what are to be found on the statute book." 

The gênerai purport of thèse décisions is that no recourse can be 
had to the fédéral courts on the ground that a fédéral question is in- 
volved unless congress has, in pursuance of the right to regulate 
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commerce, proceeded to carry out its constitùtional power, by législa- 
tive enactanent, in such a way as to prescribe thé limit and extent of 
tlie regidation attempted to be asserted. In the catîse before the 
court, however, I hold tliat it is not necessary that there be an in- 
fringement of a law of congress in order tliat this court may proceed 
to hear and détermine tlie cause. Ali that is necessary is tliat a 
right of suit shall exist in favor of the complainant. Hâve the 
United States the right to preseiTe and protect the navigabUity of 
thèse streams by tliis suit for au injunctiou? It may be true, as con- 
tended, that the tajury complained of is not an offense against any 
statute of the United States. It is equally clear that it is not 
an offensé against any unwritten law of the govermnent, for there 
is no common law of the United States applicable to such a case. 
The acts complained ôf, however, are injurious to the navigability 
of the streams. Congress bas the undisputed power to regulate 
commerce between the states, and consequently it has power to pre- 
vent obstructions to navigation in navigable streams. The state 
of Oalifornia has not assumed, by the enactment of any statute or by 
the graht of franchise, to permit thèse obstructions, or to regulate 
the same. At the time this suit was commenced the gênerai gov- 
emmeat could lawfuUy assume jurisdiction over the rivers referred 
to. Prier to the commencement of this suit congress appropriated 
certain moneys for the improvement of thèse and other rivers in 
Oalifornia, and accompanying the appropriation enacted a statute 
providing as follows: 

"The bfUanoe of sald unexpended money not to be used 1111111 the secretary 
of war be satisfied that hydrauUc minlng, huvtful to navigation, has ceased 
on said waters and tlieir tiibutaries. If he be not so satisfied, he is hereby in- 
structed to institute such légal proceedings as may be necessary to prevent the 
washlng, sluiclng, dumping, or disoharging détritus, débris, or slickens, cansed 
by or arlsing from liydraulic minlng, into either of sald rivers or any of Its 
trlbutaries," etc., "and he is liereby Instructed to use out of said snm as much 
as may be necessary for said purpose." 24 U. S. St. at Large, p. 326. 

This statute, while it does not amount to législation sufScient to 
eonf er jurisdiction upon this court over a suit between prlvate parties, 
is sufflcient to authorize the commencement of this suit by the United 
States. If this suit were in the natm-e of a criminal prosecution, or 
were an action for damages for past injury to navigable streams, 
there woald be good reason to say that no cause of action exlsted in 
favor of the United States, for the reason that the wrongful acts in 
respect of which the action was commenced were not, at the time 
they were committed, interdicted by any statute of the United States. 
But this suit is instituted solely to protect navigation by restraining 
and enjoining futiu-e injury. The past injuries are referred to in the 
bill only for the purpose of informing the court of the nature of the 
evUs complained of, and the extent of the injury to be apprehended 
in the future. The statute quoted amounts to a déclaration that 
thèse obstructions to the navigability of streams, which at common 
law would amount to nuisance, must hereafter cease, and that to 
ppavent *helr récurrence the secretary of war is authorized to insti- 
tute any légal proceedrng that may be necessary for that purpose. 
Under the discrétion vested in the secretary of war, no remedy could 



UNITKD STATES V. NOETH BLOOMFIELD GRAVEL MIN. CO. 629 

be so simple, direct, and adéquate as this suit for an injunction. But 
even if there were no express statutory authority for the commence- 
ment of this proceeding for an injunction, there Is suiïicient reason 
for holding that the United States would hâve that right, independent 
of the statute, on the ground that an injunction is a necessary pre- 
liminary step to protect the improvements to navigation authorized 
and about to be made under the act of congress just referred to. 

It was said in Bridge Co. v. Hatch, supra, that the appropriation 
by congress of money to be expended in improving the navigation of 
a navigable river was no assumption of police power over the river; 
but in the same décision it is declared that any interférence with the 
opérations, constructions, or improvements made by the gênerai gov- 
ernment would be an offense against the laws and authority of the 
United States. In the case of U. S. v. Mississippi, etc.. Boom Ce, 3 
Fed. Eep. 548, it was held that where congress had assumed jurisdic- 
tion of a river, in the interest of commerce, by causing the érection of 
Works to improve its navigabUity, an injunction would be granted 
by the circuit court, at the suit of the United States, to prevent 
threatened injury to the improvement. In U. S. v. Dxiluth, 1 DUl. 
469, decided by Mr. Justice Miller, it was held that the United States 
may bring an injunction bUl in the proper circuit court to protect 
improvements then being made ta navigable waters under the author- 
ity of congress. If the right thus to protect improvements to navi- 
gation already made, and improvements in the course of being made, 
under appropriations by congress, for that purpose, is accorded to the 
United States, it is difficult to perceive why a simUar right does not 
exist, preparatory to and in contemplation of such improvements, 
to restrain acts, the conttauance of which would render the objects 
to be accomplished by the appropriation less effective or of no avaU. 

It remains to be considered whether, under the allégations of the 
bill and the évidence introduced on behalf of the respective parties, 
an injunction should issue as prayed for. The opération of the mine 
of this défendant corporation was enjoined by a decree of this court 
in 1884, in the suit of Woodruff v. Mining Co., 18 Fed. Rep. 753, and 
that injunction stUl remains in force. In the decree an intimation 
was made that if, in the future, the défendant corporation should 
show to the court that it had constructed impounding réservoirs 
which wpuld successfuUy impound its mining débris, the decree 
might be modifled so as to permit the opération of the mine. The 
défendant since that decree, and before the commencement of this 
suit, had established and was using the system of impounding 
Works referred to in its answer to the bill. The question of fact 
now to be determined is whether or not, with the use and opération 
of the impounding works, mining débris escapes from the defendant's 
mine into the navigable Avaters of the Yuba, the Feather, or the Sac 
ramento, so as to tend to impair or injure the navigability of those 
streams. It becomes necessary, therefore, to carefuUy consider the con- 
struction and opération of the impounding device. At the time of the 
injunction in 1884 the North Bloomfleld Mining Company, by the use of 
its monitors and its System of placer mining, had made an excavation 
on its grounds, which was in length nearly a mile, in width from 500 to 
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liQ^O feet, in depth varjong from 150 to 400 feet, 'Jlheve was no con- 
8icl«Pable stream of water running through this excavation, and tliere 
^mMO. natnral outlet to tlie same. , The tailingsand débris from the 
nxinç had bpen discharged through ^ shaft whiph was sunk through 
solid rock near the c^ter of the excavation. Tbis shaft -was 80 feet 
in tjie perpendicular, and connected with a tunnel eut also through 
the SQlid rock, a distance of nearly half a mile, and opening into 
Humboldt canyon, which lies considerably below the level of the ex- 
cavation. The total cost of the tunnel and shaft were in the neigh- 
borhopd of half a million dollars. The impounding works were con- 
structed by utUizing the excavation, the shaft, and the tunneL 
The iflxpounding area is divided by a dam into two impounding basins, 
each of about 20 acres ia extent, which may be called the old and the 
newbasînsi The surface of the old basin lies at an altitude of 
about 100 feet above that of the new. The miniug opérations are aE 
carified on at the upper end of the excavation. 

The mining is done upon two levels or benches, one at an élévation 
of about 100 feet above tlie other. The débris from the upper mining 
level ia carried on that level to the old impounding basin. The débris 
from the Iftwer mining level is Intended to be impounded in the new 
basin. Near the lower end of the old basin an Inclined shaft has been 
sunk tb coBinect with the tunnel, and its use is to allow the escape of 
water af ter ail material Ukely to injure navigation shall hâve been 
depogited iothe basin. A stmilar outlet is made in the new inapound- 
ing bftsiii, and both thèse outlets are cribbed up, from the bottom, so 
that a tMn sheet of water from the surface, only, can escape. The 
opération of; the old reiservoir has béen tested, and a considérable 
amount of débris has been deposited within it. The dam which sépa- 
râtes the basins is constructed across the excavation, and prevents 
the débris from running back from the old basin into the new basin 
and the lower levels of the mine. The opération of impounding has 
been conduct^d in the followlng nianner: The débris ft?om the min- 
ing on the upper bench, consisting of gravel, sand, and comminuted 
clay, together with sulHcient water to carry the same, has been con- 
ducted by a sluice, with a tolerably swift current, down to the upper 
edge of âxe old impounding réservoir, and there discharged into the 
pond or lake. It has been found that the heairy material is depos- 
ited flrstj the lighter sand and gravel are carried somewhat f urther, and 
when the current strikes the body of water in the pond nearly ail the 
remaining material carried by the water is deposited, fonning a 
bench across the upper end of the depositing pool, which présents an 
almost perpendicular wall from the surface to the bottom. The wa- 
ter, on strlking the pool> is difEused through it, and its current appar- 
ently.ceases. It has the eiîect to raise the watgr in the pool, and 
to cause a constant outpour from its surface over the edges of the 
lower crib. 

There are three objections urged against the opération of this im- 
pounding réservoir: First, that it doesnot successfully remove from 
the water the material which is carried in suspense, and that the water 
which escai)es by the cribs takes with it material which becomes 
deposited in thç lower streams, and Injuriously affects the naviga- 
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bility of the same; second, tliat the dam across the excavation is not 
of durable material, and is liable to break; third, that the cribs are 
liable to break or decay, and tbe impounding material may thus es- 
cape into the streams below. 

Upon the first of thèse objections the évidence, although volumi- 
nous, is not to any considérable extent Conflicting, The water that 
escapes through the cribs is discolored with very flne particles of com- 
minuted clay, which are held in suspense. It is impossible that water 
that has once f airly corne to rest in the pool, and haa then been drawn 
off from the surface through the cribs, should carry with it any sand, or 
anything other than the lightest material. The évidence goes to prove 
that the fine clay held in suspense in the water, and wldch causes ita 
discoloration, is of spécifie gravity very little greater than water, and 
that it will remain in suspense so long as the water moves with the 
velocity of a mUe in two hours. The évidence further shows that this 
material is carried in a state of suspense through the Yuba, the 
Feather, and the Sacramento rivers, and into the océan. It does not 
appeai" that at any point on those streams the water cornes to rest, 
or the clay which it carries is deposited in an appréciable quantity, 
After taking'into considération ail of the évidence, I am convinced 
that aftgr the water which conducts the mining débris shall hâve once 
corne to rest, so as to deposit ail the sand and heavier material that is 
carried in suspense, leaving only the light, fiocculent particles of clay 
which give it its color, no material will be subsequently deposited 
from it, unless it is brought to rest and so romains for a period 
longer than it has remained at rest in the impounding pool. 

Second, is there danger to be apprehended from insufîiciency of 
the dam which séparâtes the old from the new impounding basin? 
The dam is constructed of brush and small trees carefuUy laid, so that 
the butts form the outer wall. It is made by layers, as the pool fllls 
up, and as the deposited débris requires it. The interstices between 
the layers of brush are filled in with the gravel, sand, and clay depos- 
ited from the flume. The dam, as it now stands, présents a wall nearly 
100 feet high, which seems to be a compact, solid mass of gravel, 
sand, and clay, with the brush interwoven so as to hold it in placé. If 
th^*e were great pressure upon this dam, if it were a dam across a 
torrential stream, if its breaking or carrying away would discharge 
into the streams below the débris that has accumulated, it would ap- 
pear to be clearly iasufflcient for the purpose intended; but the évi- 
dence, together with a personal inspection of the dam, convinces me 
that there is no great pressure upon the dam. The heavy material 
deposited has not only accumulated about the dam, but for a con- 
sidérable distance below, and the mass appears to be now in the 
process of recementation and solidifying, which already, to a considér- 
able extent, has restored it to the condition of the material in the 
surrounding hills. If this dam should break it is difficult to see 
where injury could resuit, for the impounded material, if it moved at 
at ail, could only escape into the new impounding réservoir. It is 
plain that there is no danger from wtater torrents. The mine is 
not in the bed of a mountain stream. The amount of water which 
naturaUy falls into this excavation is small, and even in a winter 
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torrent it must either ail escape by tiie cribs, or simply accumulate 
and form a lake witMn the walls of the excavation. 

It remains to be considered whetker there is danger to the naviga- 
bility of the streams from the breaking, decaying, or destruction of 
cribs. The cribs are built of logs about a f oot in diameter, hotched 
at the corners, and laid in log-cabin style, lined within with heavy 
planks, tightly nailed, and covered on the outside with planks in a 
similar manner, so that the opening within, in the clear, is about 
three or four feet square. It is claimed by the défendant that this 
materM will not decay so long as it is kept moist by the surround- 
ing mass. I do not think that that contention is well established by 
the évidence. The cribs in time will decay, but they will last for 
many years, and they wiU doubtless considérably outlast the use of 
thèse pools for Impounding réservoirs. Af ter the pools shall hâve 
been fllled up with mining débris, and thèse cribs shall no longer 
be the outlet of the *ater of the mine, I do not perceive any harm 
that can come from their decaying. By that time the impounded 
material must hâve becomei to a large degree, compact and so- 
lidified, so that the caving in of any considérable portion of it need 
not be expected; and, if it should cave in, it is plain to my miad 
that the resùlt would be simply to choke up the shaft, and perma- 
nently close the same. This view is supported by the history of the 
use of the shaft heretofore. It is proven that the sudden discharge 
into the shaft and tuimel of a greater amount of débris than the 
water could carry away has resulted in a choking up of the outlet, 
and that the mass of material and water above has simply s»ved, 
by its pressure, to increase the difflculty of removing the material and 
reopening the shaft. In short, the danger to be apprehended from 
the opération of the North Bloomfield mine, with its impounding 
réservoirs, as constructed and used and intended to be used, is so re- 
mote and improbable that the court is not justiflled in enjoining the 
use of the property, and thereby interdicting a valuable industry. 

In arriving at this conclusion I am not unmiQdful of the great 
damage to navigation that has heretofore resulted from the deposit 
of inining débris in th^e streams, nor of the important interests 
that are involved, but I am convinced that in the case of 
this particular mine the contingency has arisen which was con- 
templated in the décision of this court in the Mining Débris Case, 
in providing that the decree might thereafter be modifled upon a 
showing to the court that a plan to obviate the injuries had been 
successfully executed. 

The injunction wUl be denied. 



UNITED STATES v. LAWRENCE et al 

(Circuit Court, N. D. OallComla. October 5, 1892.) 

(No. 10,738.) 

Navigable Wateks— Obbteuctions— Hydeauijc Mining — Injunction. 

An injunction will be granted, at the suit of the United States, to re- 
fitrain bydraulks mining opérations, when it appears that the dam con- 
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structed In connection with the imponnding works Is of wood, standing In 
the bed of a torrentlal mountfiin stream, and of necesslty is liable to be 
carried away by fresliets, so as to discliarge ail the impounded débris into 
the streams, thereby causrng great damage to navigation. 

In Equity. Suit by tlie United States agatnst Charles H. Lawrence 
and others to enjoln tîie opération of certain hydranlic mining, as 
dangerous to navigation. Injunction granted. 

A, L. Ehodes and Alfred Barstow, for the United States. 
C. W. CrosSj for respondent. 

GrILBEBT, Circuit Judge. • The bUI flied by the complarnant in this 
case is similar to the biU in the case of U. S. v. North Bloomfield 
Mining Co., (53 Fed. Eep. 625;) and the défenses hère made 
are substantially the same as those made in that suit. It is 
claimed in the answer of the défendants that they hâve established 
a System of impounding works whereby ail material liable to injure 
the navigabUity of the streams referred to in the bill is impounded 
and retained upon the premises, and does not enter the navigable 
streams. The mining débris from the défendants' mines escapes 
through a shaft 90 feet deep, sunk in the lower level of the mine. 
Thence it is discharged into a tunnel 3,000 feet long, which 
empties into Canyon creek. About a quarter of a mUe below the 
exit of the tunnel a dam has been constructed across the channel of 
the creek. This dam is a crib dam, composed of heavy fir logs, praned 
together at the corners, and raised to the height of 28 or 30 feet. 
The interior of the crib is filled with stones. The dam has caused 
the water to set back to a considérable distance in the stream, 
creating a pond. Into the upper portion of this pool the mining 
débris is carried from the tunnel. During the time this restralaing 
device has been used, the mining débris has worked its way down 
towards the dam, and filled up some portion of the réservoir. The 
exact proportion of the pool which yet remaius to be filled is not 
definitely flxed by the testimony, but the évidence would indicate 
that there still remaras an impounding pool extending back from 
the dam a distance of about 1,000 feet, in which no portion of the 
débris or material discharged appears visible above the surface of 
the water. It appears, also, that the current of the water in the 
dam is sluggish, and that during the opération of the miae, and the 
discharge of débris into the pool, there has been an appréciable 
current in the water; but the évidence does not show that any con- 
sidérable amount of débris calculated to lodge in the streams below, 
or to injure their navigability, has been discharged over the dam. 
The width of the impounding pool is from 125 to 200 feet. The 
dam itself is constructed at a narrow place in the stream, and it is 
anchored against rocks projecting from either side of the ravtue, 
which rocks are in situ, are flrm, and afford a strong and solid abut- 
ment to support the dam. 

In deciding whether a mining opération conducted with this kind 
of an impounding device should be restrained by the court, I am 
moved, not so much by considération of the question whether or 
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mot the mining débris bas been successfully impounded by the de- 
f^nda^l^^ heretofore, as lïy the probàbility of its escape from the 
impounding pool, and its conséquent injnry to the navigability of 
the lower streams in the future. The dam in question appears from 
the etideace to be strong and well built. It is doubtless capable of 
sustaiolng great pressure. It is a wooden dam, however, and it 
stands in the bed of a torrential streaju. It necessarUy foUows that 
it is liable to be carried away by freshets. The same forces that hâve 
broken siniilar dams heretofore are liable at any time to destroy this 
dam; and, if it should be thus destroyed, no one can doubt that ail 
the mining débris now impounded above the dam would by the same 
destrui^tite force be caitied into the streams bèlow. Canyon creek 
emptîés into the noftli fôrk of the Yubai river about a mile below 
thie dam. The horth fork of the Yuba discharges its waters into 
the main ÎTubftj thentje into the Feather river, thènce into the Sacra- 
mènto; ^ The évidence would indicate that the impounding réservoir 
is iibt ftiD, bût that its «apîacity, while consideràbly reduced, at prés- 
ent màyibe îiierëased by raising the dam to a height of 100 feet or 
more. 

It is évident that with the increased height of the dam a corre- 
spôildiïtè increase in its length must be made, thereby entailing a cor- 
respbïidjiig incréase of the danger of its breakiûg. In view of tlie 
princlplès announced in tlie décision of this court in the Mining Débris 
Case, in 18S4, 9 Sawy. 441, 18 Fed. Eep. 753, and in view of the justly- 
groutided appréhension of injury to navigation in the case of any 
wôodèn dam constructed across the channel of a mountaia stream, 
as in the case now before the court, I am of the opinion that an in- 
junctibn should issue, as prayed for in the bilL 



TJNITBD STATES v. GRAVES. 
ÇDlstHct Court, N. D. lowa, B. D. December 17, 1892.) 

1. National Banks— Reports to CoMPT«oiiLKE— " False ^nteibs." 

A "false éntry" in a report by a national bank ofBcer or director to the 
comptroUer of the treasury, wlthiu the meaning of Bev. St. § 5209, is not 
merëly an incorrect entry made through inadvertence, négligence, or mis- 
take, but is an entry Imown to the maker to be untnie and incorrect, and 
by Mm IntentionaUy entered while so knowing its false and untrue char- 
acter. 

2. Same. 

A national bank is not requlred to oonform the headings of the varions 
accotmts on its books to any prescribed names, nor to the naines stated in 
the form of report prescribed by the comptroUer; and therefore when a re- 
port is caUed for, if the person making It enters under the headings in the 
prescribe-d form a statemènt of the bank's condition, which is true in re- 
spect to thè headings in said form, he has fuliiiied the demands of the 
law. 
8. Same— Repobt ov Loans and Discotjnts. 

The entry of "lioans and Discounts" in reports to the comptroUer does 
not guaranty the solyency of the makers of the paper, but Is a statemènt 
that in truth and fact at the date named in the report the bank actuaUy 
heid and owned "Loanâ and Discounts" to the aggregate so reported. 
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4. Same— False Entkies. ' 

It is not making a "false entry," -within the meanlng of th« s+atute, to 
enter ta such report, tmder heading of "Loans and Discounts," Items whicli, 
on books of the bank, and for convenience of its officers, hâve been tempo- 
rarily withdrawn from that heading, and which are, from day to day, 
carried on books of the bank under heading of "Suspended Loans," while 
awaiting action of directors as to same being withdrawn from character 
of loans, and entered up as a loss on profit and loss acoount. 

6. Samb. 

In determining whether the entry, irnder heading of "Loans and Dis- 
counts" in such report, of certain corporation bonds, which were secured 
by mortgage, and owned by the bank, was the making of a "false entry," 
within the meaning of the statute, the jmy may consider the fact that on 
the prescribed form of report, after a heading of "U. S. Bonds," there is 
a heading of "Other Stocks, Bonds," etc., and that, in the report made, 
certain other corporation bonds, owned by the bank, In large amounts, 
were entered nnder the latter heading. 

6. Same — Ovbbdeàfts. 

Where the form of report as prescribed by the comptroller contalns 
heading of "Loans and Discounts," and also of "Overdrafts," It Is the duty 
of the bank offlcer to make his entries in such report tn such manner that 
each of thèse headings shall truthfully state the condition of liis bank 
as to such heading; and he Is not justifled in entering overdrafts whIch 
are being carried on the books of the bank as "Overdrafts" as "Loans and 
Discounts," merely because he i-egaids an overdraft as a temporary, 
Jndefinite loan, nor beCause thèse two headings are both found among the 
"Resources" of the bank; but he should report the overdrafts which are 
carried on the books of the bank as "overdrafts" in the heading of "Over- 
drafts," and thereby correctly show the character of the bank's resources 
la thls particular. 

7» Same— Pkovincb of Jxjbt. 

In determining whether défendant made a "false entry," within the 
meaning of the statute, when he hicluded in such report, as "Loans and 
Discounts" of the bank, amounts which were being carried on the books 
of the bank as "Overdrafts," the jury wUl not consider whether other 
national banks followed the same practice. Such practice, if It existed, 
would not change defendant's statutory duty; but the Jury, In deter- 
mining whether such entry, if a "false entiy," was made with Intent to 
deceive and defraud, may consider whatever knowledge défendant is 
shown to hâve had as to practice of any other national bank in this respect 

8. Same— LiABiMTT of Directors. 

A director of a bank is personaUy liable to the bank on paper made to 
it by a flrm of which he is a member, and, in making a report of the con- 
dition of the bank to the comptroller, the amount of such paper should be 
entered imder the heading of "Liabilities of Directors (Individual and 
Flrm) as Payers;" and, in determining whether the omission of such an 
Item from this heading was made with intent to deceive, etc., the jury may 
consider what effect, if any, upon defendant's action In this respect, was 
oaused by the reoeipt of a letter from the comptroUer, prlor to the making 
of the report, calling the attention of the bank officiais to the excessive 
amount of the loans made by the bank to its directors, and demandlng 
immédiate réduction thereof. 

9. Same— Intent— Evidence. 

In determining whether a certain false entry, made by a national bank 
offlcer m a report to the comptroller, was made with Intent to deceive 
or defraud, etc., within the meaning of the statute, the jury are authorized 
to Infer the intent if the natural and legitlmate restdt of such "false 
entry" would be to deceive any other offlcer or officers of the bank, or any 
agent appointed to examine into its affairs. 

10. Same — Eléments of Offense. 

It is not necessary, to complète the offense of making a "false entry" In a 
report to the comptroUer of the treasury of the condition of a national 
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banlt, wlth Intent to decelve or defraud, that any person shall hâve been 
' lu tact actually decelved or defrauded; for the maUng of such a "false 
entry" wlth the Intent to deceive or defraud is sufflcient. 
11. Cbiminal Law— ReasOnablit Doubt. 

A "reasonable doubt," as known to the crlminal Law, Is an honest. sub- 
stantial mlsglving, generated by hisufflclency of proof; not a captions 
doubt, nor a doubt suggested by Ingenulty of counsel or jury, or born of a 
merclful Inclination to permit défendant to escape conviction, or prompted 
by sympathy for him or those connected wlth hlm; and wheve the jury 
hâve an abldlng conviction of the guUt of the accused,— such a conviction 
as they would be wilUng to act upon la the more welghty and important 
matters relatlng to their own affaira,— then they hâve no reasonable 
doubt. 

At Law. Indlctment of Eufus E. Graves under Kev. St. § 5209, 
for making false entries in reports to the comptroUer of th.e currency 
of tlie condition of a national bank of which he was président and di- 
rector. Verdict and judgment against défendant. 

M. D. O'ConneU, U. S. Dîst. Atty., (William Graham, spécial 
connsel,) for the United States. 
0. 0. Cole and Powers, Lacy,& Brown, for défendant. 

WOOLSON, District Judge, (charging jury.) I congratulate you 
that your labors in this case are so nearly ended; and I désire to as- 
sure you that the court heartily appréciâtes your prompt and iater- 
ested attendance, and the careful attention you hâve given to the 
évidence as it has been introduced before you during this lengthy 
trial. Thua far your conduct has abundantly justifled the System of 
jurisprudéûce which has as one of its most valued éléments the trial 
by jury. In eVery civUizéd land the right of any man, charged with 
crime, to a trial by jury, is held sacred. In this great nation of ours, 
this sacred right is assured by the f undamental law of the land, our 
national constitution; and I hold it to be as much the duty of a good 
citizen to serve his country in time of peace, when summoned to act 
in the capacîty of jurôr, as it is a good citizen's duty to respond to 
her call when her safety and honor are imperiled by domestic violence, 
or her flag âssaîled by a fôreign foe. So long as the intelligent 
citizenship of the nation, with a courage which dares rightly to dé- 
cide, and an integrity which cannot be cajoled or corrupted from a 
true verdict, shall constitute the juries of our courts, so long may we 
confldently expect our courte shall be the protection of innocence 
and the terror of evil doers. 

In the System of jurisprudence obtaining with us, a trial, in cases 
lilte the one now on hearing, has a twofold division, each part hav- 
tng its separate duty to perform. The court is charged with the 
duty of determining the law governing the case, and of superintend- 
ing the admission of évidence upon which the facts involved are to 
be decided, whUe the jm-y is charged witû the duty of deciding the 
facts as the évidence shall enlighten them. You wUl thus observe 
that the jury is a most important arm of the law in the administra- 
tion of our criminal jurisprudence, and that the efâciency of that 
jurisprudence dépends no less on the faithful and honest action of the 
jury than upon the honest and intelligent action of the court In- 
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deed, as a gênerai statement, it is unquestionably true that with the 
juries of our country, even in a larger degree than with the judgea 
of our courts, resta the responsibility of detennining whether the 
laws shall be obeyed, and their violations punished. The judge, 
however heartily he may désire the law enforced and crime sent 
to its deserved punishment, is powerless to couTict the criminal unies» 
the jury shall join in that désire, and retum their verdict of guilty, 
when crime has been proven before them; so that the honest jury 
not only stand as a bidwark against unjust punishment of innocent 
men, but as well the protection of the nation against freedom to 
crime and impunity to criminals. When, therefore, judge and jury 
unité in eamestly upholding the law and punishing its violation, 
honest men are safe, while crime-committera are made to tremble. 

By the oaths you hâve taken, you are bound a true verdict in this 
case to render, on the évidence introduced before you, applying 
thereto the law as it shall be given you by the court. As a jury, 
you are to be no respecter of persons. Whether the défendant has 
high social standing and influence and wealth, and be entrenched 
with powerful friends, or possesses none of thèse désirable condi- 
tions, but, instead, be a man of low degree and acquaanted with pov- 
erty, he is to receive at your hands the same honest, intelligent, 
oourageous considération, with référence to the facts proven. See to 
it, gentlemen, that as you expefct to answer at the last great day, 
when the secrets of aU hearts are made known, see to it that your 
consciences sliall dischargé you in thls case, in the sincère and im- 
partial performance of your duty, from the obligations of the oaths 
you hâve taken. 

The court is no less bound to impartially administer the law. 
Every judge of a United States court, as he enters upon his office, 
is swom thus to discharge his duties. Let me read to you what that 
oathis: 

"I do solemnly swear that I wlll administer justice without respect to persons, 
and do equal right to the poor and to the rlch, and that I wlll faitMiiUy and 
InipartlaUy discharge and perform ail the duties devolvtng on me accordtng 
to the best of my abilities and understandmg, agreeably to the constitution 
and laws of the United States, so help me God." 

By this oath the judge is bound to see that justice is administered, 
and that the right prevaUs. I can say to you, gentlemen, without 
réservation, that this has been my sole wish and désire in this trial, 
now so near its close. 

The défendant, Eufus E. Graves, stands charged with having 
violated the law relating to his duty as président and director of a 
national banking association, viz. the Commercial National Bank of 
Dubuque, in that he made certain false entries in certain reports to 
the comptroUer of the currency. In your investigations in this case, 
bear constantly in mind, gentlemen, that the défendant is not upon 
trial upon any charge of embezzling or misapplying funds of the 
bank, nor upon any charge of having by himself, or with others, 
plundered or wrecked the bank; and you cannot base your verdict 
herein ujwn any other charge than that set f orth in the counts of the 
indictment submitted to you- The indictment confines this trial to 



638 FÊÊÈRiL REPOETEB, vol. 53. 

,'tàe mâttérs of alleged fàlsè eïitriês, averred to hâve beeli made witli 
ïilteffilio defratid or defc^6,'as cliarged. Ànd whetlier tlie défendant 
did of did Aot propèrly' înalnage or dirédi, or assist in managing or 
directiiig, the gênerai' affàii« of the bank, and whethei* or not said 
bànk fàtiled, are matterS -^holly immaterial in this trial, except in 
sîiçîiî pàîptlculars as mayin thèse instructions be treated npon and ap- 
plied tothfe charge of inàMng said false entries, and only sô far as the 
sanie*ina;y be so treated ànd applied as bearing on the intent of the 
defehdalit ' 

The iiattohal banking act is of comparatirely récent enactment. 
The syfeJjÉém of national banks grew ont of the necessities of our nation 
during the war of the Eebellion. At a period in that terrible and 
costly iiï'ar when the amiies of the nation were in the fleld and its 
bayiSs rode the waves, when revenue greatly in excess of that concdng 
into thé national treasury becamë absolùtely necessary to the mainte- 
nance of ôur armed forces ahd of the government at home and abroad, 
; — at a tinie when the very existence of the nation, and the suppression 
of the àynled foes warring npon it and assailing our fla^, seemed al- 
nibst tô' dépend on the power of the government immédiately to pro- 
vidé grèàtly enlarged flnâncial resources, — ^the financial statesmen of 
the nation devised this plan, which, with subséquent amendments, 
has crystalizèd into the présent national banking law. I but voice 
the gênerai sentinlent of every man who has carefully Investigated 
the présent national banking System when I state that it is one of the 
best, if not the bést, banking System the human intellect has ever de- 
vised. It is rightly called a "national" banking law. Havtng its in- 
ception in the necessities of the nation, and its foundation in the 
statutes enaeted by the national lawmaklng power, congress so 
broadly laid its fotindation that it applies and extends to the f arthest 
boundaries of the nation, and yet is at the very door of any com- 
munity desirlng to avail itself of the beneflts found in the system. 
And congress, intending it should be national in extent, has placed 
it under national, or, as the tenu is sometimes used, fédéral, charter 
and fédéral supervision; so that this system is under fédéral, as 
distinguished from state, supervision. XJpon the courts of the 
United States, and not upon the courts of the several states, is con- 
ferred the duty and power of investigating and punishing crimes or 
violations of the provisions of this law. 

Anticipàting that in almost every settled part of the nation thèse 
national banking associations would spring up, as their security and 
desirabUity should be made mauifest, congress carefully surrounded 
thèse associations by every barrier against dishonesty, fraud, and 
corruption which the iugeuuity of its members could devise; for it 
was apparent that into the treasuries of thèse national banks would 
be deposited, not only the surplus of the capitalist, but as well the 
haid-earned wage of labor. Disaster befalling one of chese banks 
must of necessity bring close in its train widespread ruin in the com- 
munity; businièss men and business enterprises whose financial in- 
terests were inyolved in thèse banlîs would go down with the bank ; 
and the savingS of years of self-denial, the dependence of the widow 
and the support of the orphan, would be swept away in the common 
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dîsaster. Eecognizing that, when prudent and conservative manage- 
ment Controls a national bank, failiu*e is improbable, and dishonesty 
in bank management rarely falls to work the bank's downfall, and 
that the task is extremely difflcult to provide by law against the 
fraud and corruption of designing men, congress wisely enacted laws 
of a most stringent character, whereby they hoped to prevent mal- 
feasance in bank management; and congress therein proTÏded for the 
punishment of those bank ofiScials and employés who, forgetting the 
higu trust placed within their charge, plundered the funds they were 
set to guard, and wrecked the ban]^ they had been selected and had 
swom to conserve and protect. 

In addition to the flnancial responsibility imposed by the statute 
upon the individual stockholders, which in gênerai may be stated to 
be substantially to the estent of the par value of the shares held by 
them, outside of and beyond the actual value of their interest in the 
bank, the officers of the bank are laid under stringent and sharp 
criminal reeponsibility. Upon the directors the statute confers the 
management and control of the bank, and the law wisely holds them 
to a close and careful attention to their duty. Every director, upon 
entering upon his ofiice, is reminded of his duties by the oath he is 
compelled to take and subscribe, and his term of ofiflice is but for the 
banking year. Thus in each year the directors are brought before 
the stockholders to an annual responsibility, and, though re-elected, 
the oath must be taken at each élection anew. This oath— and I 
give it in part, that it may be seen how powerful is this annual re- 
mtnder — is in substance as foUows: That he wUl, so far as the duty 
as director devolves upon him, diligently and honestly administer the 
affairs of the bank of which he has been elect«d a director, and wUl 
not knowingly violate, or wUlingly permit to be violated, any of the 
provisions of the law relating to national banks. And this oath is 
forwarded to the comptroUer of the currency, and ffled and preserved 
in his office, — an oath which, if observed in its letter and spirit, 
will make reasonably certain the permanent prosperity of the bank, 
and assure the safety and security of ail who shaU conflde their 
means to the bank's keeping. 

The comptroUer of the currency is charged Avith the gênerai super- 
vision of the bank, and he is clothed with plenary power and author- 
ity over it, and over its offlcers and directors; and it is his imperative 
duty, whenever he shaU find a bank persistently foUowing such plans, 
or conducting itself in such manner, as shall imperil the safety of 
those interested therein or the security of the bank's depositors, — 
the statute makes it his imperative duty, — to wind up such bank, 
and préserve for those entitled thereto whatever value may belong 
to such bank. Accordingly, the law pro vides that at least flve 
times during the year, and on dates that may be flxed by the comp- 
troUer, every national bank shall make to the comptroUer accurate 
and truthful reports of the condition of the bank, exhibiting in dé- 
tail and under appropriate heads the resources and liabilities of the 
bank, in such form as he shall prescribe. Thèse reports must be 
verified by the oath of the président or cashier of the banli, and 
must be attested as being correct by the signatures of at least three 



640 FEDERAL REPORTER, VoL 53. 

of iMdîiPectGrs. Thèse reports are to be of tlie cOnàitîon of the banlc 
u^on some day then p^t when tlie report is required; that is, a 
re|)ort ifii never called for as of some date after the bank is notlfled 
to report) else the bank, wamed of the fact that its condition on snch 
ftituré day is to bè forwarded, might manipulate its condition, naight 
temporàrùy swell its assets and reduce its liabilities, for the purpose 
of presénting a report which, under such carefnl trtmming, would be 
acceptable to the comptroller, but would in fact not be the accurate 
showing of the bank's true condition. And so, whenever a report is 
demandèd by the comptroller, the directors of the bank are com- 
pelled to turn back the pages of its journal and other records, and 
report what was the con(Mtion of the banlî upon some past day; and 
thus, hàving no notice or warning what past day will be selected, 
the bank officiais, it was naturally to be expected, would exercise 
greatèp care to hâve its banking house in ail particulars constantly 
kept ia order and ready for inspection. 

Thé records of this bank in évidence, as the same hâve at dififerent 
times been referred to in the course of the trial, hâve shown to you 
the fact that at the close of each day's business the books of the 
bank are practically balanced, and each account therein dosed for 
the day, and aH entries therein carried ont into such footings or 
statements as that, upon a moment's inspection, a person famûiar 
with banking methods can give the exact condition of any deposi- 
tor's account, or the exact condition of any item which has entered 
into the business of the bank, on that or any former day. You hâve 
seen the président of the bank and its cashier thus, without hestita- 
tion, turn in your présence to its records whenever a question re- 
lating thereto has been asked, and give you the condition as carried 
on thèse books of any discount or depositor's account or the like, 
at any date tnquired after, whethér the date was that of any of the 
reports Introduced ia évidence, or a date years prior thereto. Now 
it is this very matter I hâve been considering which gives to thèse 
reports so made to the comptroller their value, and enables him, when 
thèse reports are accurately and truthfully made, to détermine there- 
from, as he might hâve determined from a personal inspection of the 
books of the bank, the gênerai condition of the bank, and whether 
it is apparently safe and seciwe to those dealing with it, and whether 
it is under conservative, prudent, and safe management. 

The statute further provides, for the purpose of giving informa- 
tion to those spécially interested and the public generaUy, that thèse 
reports shaïl be published in the same gênerai form in which they are 
m_ade and forwarded to the comptroller; and thus it is possible for aU 
who examiae thèse published reports to hâve gênerai knowledge 
of the condition of the bank and on the same points made known 
to the comptroUer. Thèse suggestions emphasize the wisdom of the 
law in compelling truthful and accurate reports from the bank. If 
the accounts are not truthful and accurate, — ^in other words, usiag a 
phrase which has come into quite gênerai use and common under- 
standing, if thèse accounts, as borne on the books of the bank, are 
"doctored," and the condition of the bank as to the daUy balances and 
footings are so ehanged when entered into thèse reports as that they 
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are not truthfully and accurately reported, — a deceit may be prac- 
ticed on the comptroller in the reports submitted to kim, and on the 
parties interested, and on the public in the community where thèse 
reports are published. And this the statute condemns, and for such 
deceit the statute provides that severe punishment shall be visited 
upon the guilty parties. 

The statute, in requiring that thèse reports shall be truthful, does 
not require any difficult task of the bank officiais. A substantial 
synopsis of the aggregates or footings as contained in the books of the 
bank at the close of any day's business is easilymade; and an inspec- 
tion of the books in évidence, and a comparison of them with the 
printed part of the reports which hâve been introduced before you, 
will show that the books of this bank were kept in substantial ac- 
cord with the gênerai ténor of the demands made by the comptroller 
for information, and that, in the more material features of thèse 
reports, the total footings on any date called for could hâve been cop- 
ied from the books of the bank right into thèse reports, and thus 
the accurate and truthful condition of the bank, as shown by its 
books, would in thèse points be in possession of the comptroller and 
ail persons interested. So important does the law regard the ne- 
ceesity of thèse reports being accurate and truthful that section 5209 
of the Eevised Statutes of the United States déclares that "every 
président, director, cashier, teller, clerk, or agent of any such banking 
association, » • » who makes any false entry in any * * * 
report * * * of the association, with intent • • • to in- 
jure or defraud the association, or any other company, body politic 
or corporat^ or any individual person, or to deceive any offlcer of the 
association, or any agent appointed to examine the afifairs of any 
such association, * • * shall be deemed guilty of a misde- 
meanor," and punishment is provided accordingly. Another section of 
the law provides that the comptroller shall with the approval of the 
secretary of the treasury, and as often as shall be deemed necessary, 
appoint suitable persons to make examinations of the affairs of the 
national banks; and thèse examiners are empowered to make thor- 
ough examination into the affairs of the bank, and to examine bank 
officiais upon their oaths, and report in detaU to the comptroller the 
condition of the bank examined. 

The indictment in this case, as originally presented, contained 16 
counts, but the court has stricken out some of the counts, and now 
strikes out ail the counts except the 4th, 5th, 7th, 8th, 9th, and lOth 
coxmts. You wUl therefore understand, gentlemen, that aU the 
counts of said indictment hâve been and now are withdrawn from 
your considération, except the six counts above speciflcally named, 
and you will confine your délibérations to the said six counts, and 
will consider no others. I will now proceed to state to you what 
thèse six counts charge against défendant, as to which counts, and 
no other counts, you are to détermine by your verdict the guilt or 
innocence of défendant. 

The fourth count charges that on the 5th day of August, 1887, iJie 
défendant was président of and a director of the Commercial National 
Bank of Dubuque, which bank was at that date a banking association 
v.63F.no.7 — il 
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orgaDized and existing under the laws of congress; that upon said 
5tih day of August, in a report made to the comptroller of the condi- 
tion Of said bank at the close of the day's business for the Ist day of 
August, 1887j said défendant made a certain f aise entry, in that he 
therein stated that the overdrafts due said bank aggregated, on said 
August 1, 1887, the sum of |2,948.58, whereas it is aUeged that, in 
truBi and in fact, the overdrafts on that day due to the bank exceeded 
by mahy thousands of dollars said amount so stated in said report; 
that said défendant, at the time he made said false entry, well 
knew the same was false; and that défendant made the same 
therein, with the tntent to deceive tke offlcers of said bank, and to 
deceive any agent then appointed, or that might be thereafter >ip- 
pointed, to examine the affairs of said bank, and with the intent to 
defraud said bank, and other corporations, flrms, and persons then 
doing, or who migM thereafter do, business with said bank. 

The fifth count «barges that défendant, in said report at close of 
the day's business of August 1, 1887, of said bank, made therein a 
certain false entry, wherdn he stated that on said August 1, 1887, the 
liabilities to said bank of its dh^ectors (individual or firm) as payera 
werë |65j000, whereas in truth and in fact said liability to said bank 
of said directors was many thousands of doUafs greater than as stated 
in said entry; that said défendant well knew said entry to be false, 
and made said entry with intent to deceive and defraud, as I hâve 
stated same in regard to said fourth count. 

The ninth count charges that défendant, in said report to comptrol- 
ler at close of the day's business of August 1, 1887, made a certain 
false entry, wherein he stated that the loans and discounts held and 
owned by said bank aggregated the sum of 1551,048.60, whereas in 
truth and in fact the aggregate of loans and discounts held and 
owned by said bank at close of business on said August 1, 1887, was 
many thousands of dollars less than said sum in said report stated, 
as défendant well knew; and that défendant made said false entry 
with intent to deceive and to defraud, as above stated as to fourth 
count. 

The seventh count charges that on October 10, 1887, the défendant 
then being the président of and a director in said bank, in a report 
to said comptroller of the condition of said bank at the close of busi- 
ness upon October 5, 1887, made a certain false entry, viz. thàt he 
therein stated the overdrafts due to said bank aggregated the sum of 
$5,344.60, whereas in truth and fact at said time the overdrafts due 
the bank aggregated a sum by many thousands of dollars larger than 
as so stated, as défendant then well knew, and that défendant made 
said false entry with intent to deceive and to defraud, as above stated 
as to fourth count 

The eighth count charges that in said report to said comptroller of 
the condition of said bank at close of business on October 5, 1887, 
défendant made a certain false entry, viz. that he therein stated 
liabilities of directors (individual and firm) as payera to said bank 
were $49,867.40^ whereas in truth and in fact, as défendant weU knew, 
said liabilities of directors, (individual and firm,) as payers on said 
date, were many thousands of dollars larger than the sum so stated 
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in aaîd report; and that défendant made said false entry with intent 
to deceive and to defraud, as stated above as to said fourth count. 

Tlie tenth count charges that ia said report to said comptroUer of 
the condition of said bank at close of business upon October 5, 1887, 
said défendant made a certaia false entry therein, viz. that he thereia 
stated the loans and discounts held and owned by said bank aggre- 
gated the sum of |491,562.85, whereas in truth and tu fact the ag- 
gregate of the loans and discounts so at said date held and owned by 
said banlc was many thousands of dollars less than said sum by de- 
fendant so stated, as défendant then well knew ; and that défendant 
made said false entry with latent to deceive and to defraud, as stated 
above as to said fourth count. 

Brought down iuto small compass and in a form easUy understood, 
détendant is charged with having made false entries with regard to 
the condition of said bank, as to its loans and discounts, as to its 
overdrafts, and to liabUities due it from its directors (individual and 
flrm) as payers, in each of the reports as to August 1, 1887, and as to 
October 5, 1887. The jury, as they may flnd from the évidence, can 
flnd the défendant guHty as to ail of thèse six counts, or not guilty as 
to ail of thèse six counts, or guilty as to one or more of thèse sis 
counts, and not guilty as to the remaining counts. 

To this indictment the défendant pleads not guilty; and this puts 
in issue every material averment necessary to a conviction. The de- 
fendant is by law presumed to be innocent, — ^that is, he starts into 
this trial with the presumption of innocence in his favor; and before 
he can be convicted he must be proven to be guilty beyond a reason- 
able doubt. And if he is not so proven you must acquit him. 

With regard to the crime charged in the varions counts submitted 
to you in the indictment, you wiU observe that there must be proven 
hereta the following points: 

(1) That the Commercial National Bank of Dubuque was at the 
dates named in the various counts submitted to you a banking associa- 
tion, organized and existing under the statutes of congress providing 
for a national banking System. 

(2) That défendant, Rufus E. Graves, at the dates named in said 
counts, was the président of said bank and a director therein. 

(3) That a report of the condition of said bank was, on one or both 
of the dates named in said counts, made to the comptroUer of the cur- 
rency. 

(4) That said défendant, being at the trme the président of and a 
director of said bank, did màke in one or more of said reports to the 
comptroUer a false entry set forth ta some one of said counts in said 
indictment. 

(5) That said défendant so made such false entry with the latent to 
deceive any agent then appointed, or thereafter to be appointed, to ex- 
amine the condition of said bank, or to deceive some one or more offi- 
cers of said bank, or with the intent to defraud thesaid bank, or some 
other corporation, flrm, or person. 

And, before the défendant can be found guilty, each of thèse points 
must be proven. If any one of them is not proven, the governmemt 
has not fulfUled the requirements of the law as to proving guilt. In 
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this case the évidence introduced has proven, without dispute, many 
of thèse points. The défendant has testified in his own behalf, and 
you are authorized to accept as proven herein the flrst three points, 
namely: That said Commercial National Bank was organized under 
said statutes, and was doing business as such national bahk upon 
the several dates named in the indictment; that at said dates défend- 
ant. Graves, was the président and a director in said bank; and that 
reports of the condition of said bank were made upon the dates named 
in said counts, (and said reports hâve been introduced in évidence 
before you.) Défendant has also testified before you that the signa- 
ture purporting to be his upon said reports is his genuine signature, 
and he has also testified before you with référence to his having 
placed the figures in said reports; so that under the évidence you 
are authorized to accept as proven that défendant did make said rer 
ports and the entries therein, set out in those counts in the indict- 
ment, which are submitted to you for your considération. 

There remain, therefore, for your détermination in this case, but 
two disputed points, upon détermination of which dépends the ver- 
dict you are to render herein; and thèse points are: 

(1) As to the entries, or any of them, with which défendant stands 
chàrged, being false entries. 

(2) (And if you find that they or any of them are false,) as to their 
having been made by défendant with intent either — ^First, to deceive 
any agent then appointed, or thereafter to be appointed, to examine 
the condition of said bank, or to deceive some one or more offieers of 
said bank; or, second, to defraud said bank, or some other corporation, 
flrm, or person. 

Thèse two remaining disputed points I will consider in the order 
just named. And flrst as to the false entry: I hâve to say to jou 
that the term "false entry," as used in this statute, when taken with 
its Connecting words means more than simply an untrue or incorrect 
entry; for congress did not thereby intend a mère mistake as to the 
entry. Congress did not intend to punish a bank director or bank 
officiai who inadvertently, through mistake, or perhaps negligently, 
made in a report an entay which, though in fact incorrect or false, 
was believed by such bank officer to be true. Humanity is fallible. 
We are ail of us frequently making mistakes. An error might occur 
by the placing of figures inadvertently in the wrong column, or a 
footing of the coliunns entered might be wrong and in fact false, and 
be so entered, without being known to the officiai, and without his 
intending thereby to make a false entry. A mistake thus honestly 
made will not expose the maker to punishment under this law. But 
the false entry contemplated in this statute is an entry known to the 
maker to be untrue and false, anS by him intentionaUy entered while 
so knowing its false and untrue nature. 

If, then, you find from the évidence that in either report, that is, 
the report of the bank's condition on August 1, 1887, or on October 
5, 1887, which reports hâve been introduced in évidence, the entry 
as to loans and discounts, or as to liabUities of directors (individual 
or flrm) as -psbjevs, or as to overdrafts, when therein made by défend- 
ant, was untrue and false, and was known to him to be untrue and 
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false at the time he made it, and, haviag that knowledge, he entered 
it therein as being correct and true, tlien you are authorized to flnd 
and conclude that the défendant did, within the meaning of the stat- 
ute, make a false entry as to the report within which said entry or 
entries appear; and, as to such false entry or entries so by défendant 
made, this point will tlien hâve been proven against défendant. 

The défendant has testifled before you with relation to the entries 
in said reports. The books of the bank relating to the subjects of 
loans and discounts are in évidence before you. The défendant has 
testifled as to what the books of the bank showed upon thèse points, 
as they were then being kept by the bank, and that he knew at the 
time he made the entries in the reports what the showing was upon , 
thèse books, as to both loans and discounts and overdrafts. He has 
stated to you the aggregate of loans and discounts, as shown under 
such heading on the bank's books at the close of the day's business 
to which thèse reports relate, and has s'^ted that he did not enter 
into said reports, as the aggregate of loans and discounts of the 
bank on such day, said aggregate loan'^ and discounts as then shown 
on said bank books. As an illustration of the testimony of défend- 
ant, (for défendant has said the same plan was pursued as to the 
entries as to loans and discounts in each report,) take his testi- 
mony as to loans and discounts as entered in the report as to the con- 
dition of the bank at the close of its business upon August 1, 1887; 
The "Loans and Discounts" account, as kept under that heading on 
the books of the bank, défendant states was at the close of August 
1, 1887, the aggregate sum of |490,133.78. The entry made by de- 
fendant in the report to the comptroUer states the aggregate of loans 
and discounts at the close of business on that day to be |551,048.60, — 
a différence of about |60,000 larger, as reported to the comptroUer, 
than was then borne on the books of the bank. The défendant has 
testifled before you how this entry as stated in the report was ob- 
tataed, and that the items which, as he says, constitute the aggre- 
gate report to the comptroUer, are as foUows: 

Loans and discounts, as shown on the books of the bank under that 
heading $490,133 78 

Suspended loans carried under that heading oa the boolis of the 
bank 10,000 00 

Investment fund or account 75,449 82 

And to this he has added a portion of the overdrawn accounts 
of individual depositors of the bank, in an aggregate of 20,465 00 

Making a total of $596,048 60 

Then he deducted, he says, (from this aggregate of what he claims 
as loans and discounts,) what was carried on the books of the 
bank, under the heading of "Contingent Fund," in an aggregate 
of 45,000 00 

This déduction, he says, produced the amount of the entiy of 
loans and discounts, as contained in the report to the comp- 
troUer, viz $551,048 60 

The question presented for your considération as to this entry in 
said report is, is this entry of loans and discounts as contained la 
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tàe report tôÛie comptroller, a "false entry," as I hare defined that 
term? 

The form of report prescribed by the comptroller as sliown in 
the printed portion of the report of August 1, 1887, as introduced 
in évidence, does not require that the bank officiais shall enter in said 
report the items called for therein, under the same headings given on 
the books of the bank. The prescribed form, you will notice, states 
in its caption that it is a report of the "condition of the bank," and 
does not prétend to be an exact copy or transcript of the books of 
the bank under the several headings contained in the prescribed form. 
Therefore the défendant was not compelled to enter, on the form pre- 
scribed for the report, the exact aggregates carried under such several 
headings on the books of the bank, provided the aggregates entered 
in said report truthfuUy state the condition of the bank at the close 
of the said day's business with regard to the headings under which 
the entries are made in the report. Let me Ulustrate this point: 
This bank appears to hâve carried on their books from day to day 
certain loans and discounts under the heading of "Suspended Loans;" 
and the testimony tends to show that thèse suspended loans had been 
theretofore carried on the books under the heading of "Loans and 
Discounts," but had been withdrawn therefrom as objectionable 
paper or loans haviag an improbability of payment, and were tem- 
porarily carried under the heading of "Suspended Loans," awaitiug 
the action or décision of the board of directors as to thèse suspended 
loans being withdrawn or charged off from the character of loans, 
and entered up as a loss on the profit and loss account. I do not un- 
derstand the govemment seriously disputes the correctness of thèse 
suspended loans being placed in and made a part of the loans and 
discounts entry ia the report to the comptroller; for the explanar 
tion given would still give thèse suspended loans the character of 
loans -and discounts, and as being carried on the books of the bank 
in good faith as a part of their actual loans and discounts, though, 
as I understand, temporarily, and for the convenience of the bank, 
entered on its books under another heading, viz, "Suspended Loans." 
And therefore when défendant added the aggregate of said sus- 
pended loans account to the aggregate of loans and discount account, 
as shown on the books, défendant in so doing did not make a false 
entry. He believed them to be loans and discounts, and he was 
justifled in so believing, and in good faith so reported them, and un- 
der the circumstancea did not as to that particular make a false 
entry. The entry of loans and discounts in reports to the comptrol- 
ler does not guaranty the solvency of the makers of the paper, but 
it is a statement that in truth and in fact, at the date named in the 
report, the bank actually held and owned loans and discounts to the 
aggregate therein reported. 

The évidence does not disclose that any particular method or 
System of book keeping is demanded of a national bank. It is not 
required to conform its headings of the various accounts to any pre- 
scribed names, nor to the names stated in the form of report pre- 
scribed by the comptroller; and therefore when a report is caUed 
for, if the person making it enters under the headings in the pre- 
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scribed fonn a true statement of the banlc's condition on tlie dav 
called for in respect to th.e keadings in said f&rm, he has fulfllled the 
demands of the law; and the application of tliis proposition I hâve 
just Ulustrated, as to the item of snspended loans. 

Did défendant make a false entry as to the 175,449.82 which he 
has termed "inrestment fund," when he included that in his entry 
of loans and discounts in this report to the comptroller? The items 
constituting this aggregate of 175,449.82 hâve been placed in évi- 
dence by défendant. It is shown without controversy that some 
160,000 of the bonds of the lowa Iron Works Company of Dubuque 
entered into this aggregate called "investment fund," and that thèse 
bonds belonged to the bank and were secured by mortgage. You 
hâve heard tiie évidence given, as tending to ehow why the amonnt 
of thèse bonds were by défendant entered in the reports to the 
comptroller as being loans and discounts held by the bank. The 
form prescribed for the report, as it is in évidence, has a heading 
wherein are to be entered, after entry to be made of United States 
bonds, "Other Stocks, Bonds, and Mortgages, (market value, see 
Schedule.)" It would appear that reasonably and naturally ail bonds 
owned by the bank should rightfully hâve been entered under this 
appropriate heading. The question arises, why did not défendant 
enter thèse $60,000 bonds under that heading? Défendant has in- 
troduced évidence on this point, and you are to consider and dé- 
termine whether thèse bonds, if correctly entered, would hâve been 
entered in the report under the heading of "Other (than U. S.) 
Stocks, Bonds, and Mortgages," or as the same were actually entered, 
under the heading of "Loans and Discounts;" and if a correct entry 
would hâve placed them under the heading of "Other Stocks, Bonds," 
etc., then inquire whether the évidence satisfles you of good faith 
and honest action of défendant in entering such bonds, when re- 
porting to the comptroller, as loans and discounts, or whether, for 
the piurpose of swelling or improperly enlarging his loans and di& 
counts entry to the comptroller, défendant, knowing they properlj 
should hâve been entered under another heading, intentionally en- 
tered them in such report under the heading of 'TJoans and Dis- 
counts." Under ail the f acts proven, you are to décide whether the 
claim of the government is correct, that the défendant, in entering 
in the report to the comptroller thèse |60,000 bonds as loans and 
discounts, made a "false entry," within the meaning of that term as 
I hâve hereinbefore deflned it. 

And in considering this matter you may notice that on the first 
or outside page of this report appears the heading "Other Stocks, 
Bonds, and Mortgages," and you may further notice that thèse |60,- 
000 lowa Iron Works Company bonds are not there entered, although 
certain other bonds to the amount of |50,000 are entered under that 
heading; and there is also entered under that heading of "Other 
Stocks, Bonds," etc., |8,500 of stock of said lowa Iron Works Com- 
pany. Ought thèse |60,000 to hâve been entered in this report un- 
der heading "Other (than U. S.) Stocks, Bonds, and Mortgages?" If 
they should hâve been entered there, and were not there entered, but 
were entered wrongly under "Loans and Discounts," is any reason 
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or iTiptive apparent for the incorrect entry, if you flnd it sucli? On 
thé other hand, you hâve the reasona as given by défendant. Do 
thèse reasons satisfy you? Do thêy satisf actorily explain the matter 
to yoUj consistent with honest motives in the defendant's action? 
Or ié the contention of the governraent the more consistent with the 
évidence introduced and the facts proven, when the goveniment 
«laims that the défendant knew the entry he made was calculated 
to deceive the comptroUer, and mako his report state an untrue and 
false condition Of the loans and discounts as being larger than they 
then actually were, and the reported condition of the stocks and 
bonds less than they actually were at that time? Did défendant 
fear that said entry of thèse |60,000 bonds in the entry of other 
stocks and bonds would bring upon him the censure of the comptrol- 
1er, and, for the purpose of avoidiug such censure, did défendant 
omit thèse bonds from the entry of other stocks and bonds, and 
enter them therein under head of "Loans and Discounts?" You are 
to détermine thèse matters from the évidence, and consider any mo- 
tives which you may find from the évidence influenced défendant 
in making the entry as he did make it, and, from ail the facts proven, 
détermine whether or not défendant made, as to said loans and dis- 
counts entry, a "false entiy," within the définition of the term as 
I hâve heretofore given it to you. 

The frn^her question remains as to this loans and discounts entry 
in the report to the comptroUer, did the défendant make a false entry 
in such report when he entered as loans and discounts the f nrther sum 
of 120,465, which he has testifled before you is composed of part of 
the overdraf ts that day shown by the books of the bank to exist in 
the accounts of varions depositors whose names he has given you? 
It will be convenient to consider this question in connection with the 
further charge in the indictment, with référence to said report of Au- 
gust 1, 1887, that défendant made a false entry in said report as to 
overdraf ts. The proof shows that the amount of overdraf ts entered in 
said report was the aggregate of $2,948.38, and défendant has testifled 
before you that the aggregate overdrafts upon that day, as shown by 
the books of the bank, was the sum of $23,413.38 ; so that the books of 
the bank at the close of business on August 1, 1887, show an aggregate 
of oVOTdrafts in excess of that entered in said report of |20,465; in 
other words, while the books of the Dank, in the progress of their reg- 
ular keeping from day to day, showed the accounts of its depositors to 
be then overdrawn in the aggregate of $23,413.38, the entry in the re- 
port to the comptroUer as to the condition of overdrafts that day was 
|2d,4ti5 less than shown by the books, and the entry in such report was 
the sum of $2,948.38. You wUl hâve noticed that this différence ($20,- 
465) is the exact amount which défendant testifles he entered from or 
took from the overdrawn accounts of the books of the bank, and put 
into the entry In the report as to loans and discounts, and the matter 
may thus be stated. If défendant rightly did this, — that is, if in so 
doing he made a report to the comptroUer of the true condition of 
the bank, — he did not then make a false entry in thèse particulars; 
but if the entry in reporting the overdraft^ that day as $2,948,38 in- 
stead of $23,413.38 was not a truthful entry, then it would naturally 
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follow that the entry in the loans and discounts of sa,id $20,465 of 
overdrafts was also not a tnithful entry, for this sum of 120,465 of 
overdrafts could not hâve been trutbfully entered in both overdrafts 
and loans and discounts. In which did a truthful entry of tlie con- 
dition of the bank require it to be entered? 

Now, there is no dilliculty in understanding what an overdraft is. 
ïhere is no confiict in the testimony on this point. The books of 
the bank, as testified to by défendant and by ail the witnesses, and 
as themselves in évidence before you, shovv' that an overdraft occurs 
whenever a depositor overdraws the amount of his deposits. I de- 
posit in a bank a thousand dollars, subject to be checked ont. 1 
commence to check it ont; and, whenever the amount of my checks 
paid by the bank exceed the amount of the funds I hâve deposited, 
an overdraft occurs in my account, and such overdraft is the amount 
the bank has thus paid, over and beyond the amount I hâve de- 
posited. 

Where, then, in the report to the comptroller should thèse over- 
drafts appear? You wiU find, upon looking at the report made to 
the comptroller, that it contains a heading called "Overdrafts." This 
heading is "Overdi"afts," — ^plainly and simply, and without more,"Over- 
drafts." This is the form the comptroller has prescribed, and vehich it 
was the duty of the défendant to follow, and to enter correctly and 
truthfuUy, whenever he made an entry in said report with regard to 
the condition of the bank as to overdrafts. Counsel for défendant hâve 
argued to you that an overdraft is in fact a loan, and that theref ore the 
défendant was justifled in including overdrafts in loans and discounts. 
But the comptroller demanded that the bank should report over- 
drafts in one place in the report, as well as loans in another place. 
Défendant assumed to report overdrafts. Did he make a true entry 
thereof ? No explanation on the report advises the comptroller that 
the entry as to overdrafts is an impartial or incomplète entry as to 
overdrafts actually existing at the time the report assumed to give 
them. There is no separate heading of "Overdrafts Arranged for" 
in the report. 

Let us for a moment recur to a point I h&ve heretofore discussed. 
What is the object of thèse reports to the comptroller? Unques- 
tionably to advise him as to the condition and method of manage- 
ment of the bank. Why are thèse reports required to be published 
in the public prints in the community where the banli does business? 
Without doubt, to afford information to the depositors, other banks, 
and public generally of the condition of the bank, and the methods 
pursued in its management. Hence the purpose and manifest wis- 
dom of congress in requiring a true report of the condition of the 
bank. Else a bank tottering on the edge of insolvency, or already in- 
solvent, and actuaUy in a wrecked condition, and unreliable and 
unsafe in its method of management would, by a law whlch had in 
view the safety of the community, be by that law alïorded most 
ready means of deceiving the community, whose suspicions, if 
aroused, would by thèse false reports be luUed into repose, and the 
bank thereby enabled the more completely to pursue any scheme of 
bank wrecking or robbery upon which it had entered. Now, what 
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would be thé différence, or would tliere be any, in the comptroUer's 
office, as between a slight aggregate of overdrafts, say |2,948, in a 
report received, and one showing eight times as large, say f 23,4 13.38, 
in his opinion of the sounduess of lie bank and its management? 
Or take an illustration from the évidence before you involving the 
same principle, but which, because of the large disparity betweeu 
report and bank records in this respect, may présent more clearly 
the point under considération: The testimony given by défendant 
shows that on April 24, 1884, he reported to the comptroUer the 
aggregate overdrafts of the bank as being |5,104.69; whUe défend- 
ant States the overdrafts on that day, as shown by the records of 
the bank, aggregated 1149,724.05; making a différence between the 
overdrafts as reported to the comptroUer, and as shown on the 
books of the bank, of |144,619.36. 

In other words, on that day this banlc, with a capital of $100,000, 
had overdrafts it was carryiug for its depositors of well nigh 50 per 
cent, in excess of its capital. Can you doubt, gentlemen, that the 
judgment of the comptroUer would hâve been différent as to this 
biaii's condition and as to its management had he found the sworn 
report from this bank showing within a few dollars of $150,000 over- 
drafts, from what it was when he found overdrafts reported as 
a trifle over $5,000? Had this immense aggregate of overdrafts 
been made known to the comptroUer, how long think you he would 
hâve permitted this bank to hâve continued business? In the 
community where thèse reports were published, hâve you any 
doubt, gentlemen, as to whether those dealing with this bank, 
intrusting their funds to its keeping and management, would 
hâve felt differently had they known that, instead of the $5,000 
published in its report, the books of the bank actually contained 
overdrafts of about $150,000, or nearly 30 times greater than 
the amount published as true, and exceeding its capital stock by 
$50,000? How long do you thinlc the country banks having deposits 
in this bank would hâve permitted thèse deposits to romain had 
they known its overdrafts aggregated $150,000? But, as bearing 
on this matter, consider the further statement of the défendant 
that this $145,000 (carried on its books, but not reported, as over- 
drafts) was, in the report f orwarded to the comptroUer and published 
in the papers of this city, carried into and reported as a part 
of its loans and discounts, thereby swelling the aggregate of loans 
and discounts over $145,000. And now put thèse two matters to- 
gether. If this community had known that the loans and discounts 
statement, as published, included and was sweUed by an addition 
thereto of $145,000 of overdrafts, and that the overdraft account as 
published was $145,000 less than the overdrafts as shown by and 
acttially being carried on the books of the bank, hâve you any doubt 
that the depositors and public generaUy would hâve viewed the bank, 
believed its condition, and r^arded its management in a very 
différent light from the opinions on this point held and experienced 
when they read the report as actually made? This Ulustration, ap- 
parently an extrême one, but one proved without contradiction by 
the testimony of the défendant to hâve actually occuiTed, and one 
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whîch but for this testimony of défendant I would not hâve dared to 
imagine had ever existed, — ^tliis illustration enforces the wisdoin of 
thé reqnirement of congress that the entries in thèse reports must 
be trxithful and correct entries. 

Counsel for défendant hâve argued before you that it makes no 
différence if overdrafts are entered in loans and discounts, for they 
are on the same side of the report, and are resources. But tlie very 
object of the comptroUer in dividiag up the resoiu-ces is that he may 
thereby gain a knowledge as to what sort of resources the bank 
has; and to put overdrafts as loans and discounts, or as cash, be- 
cause loans and discounts and cash are on the same side, to wit, are 
resources, is to report to the comptroUer a state.or condition of the 
bank not justified by this reason, according to the books of the 
bank. 

Another matter bearing on the point under discussion demands 
your considération. A letter has been introduced in évidence from 
the oomptroUer's office dated July 1, 1887, and which has been read 
before you. In this letter, under date of July 1, 1887, the comp- 
troUer notifies défendant and the other directors of the bank, among 
other mattcTS complained of by him, that "the overdrafts are in 
large amounts, and some of them having been running for a long 
time." Now, the report of the bank as to its condition upon May 13, 
1887, in its entry as to overdrafts. shows to the comptroUer overdrafts 
existing to the amount of |7,810.23. Can you believe that this is tiie 
"large amount of overdrafts" to which the comptroUer refers? Or 
does he refer to the actual amount of overdrafts as found on the books 
oy Examiner Stone, and by him in June reported to the comptroUer? 
The évidence of the défendant and the books of the bank show that on 
the date of that renort the bank overdrafts were actually $18,009.45. 
Is it not probable it is this amount, almost one flfth the capital stock 
of the bank, to which the comptroUer refers as large amount of 
overdrafts? The report of the condition of the bank at the close 
of its business on August 1, 1887, was a month or so after this letter 
of the comptroUer had been received by the directors of the bank. 
Did that letter of the comptroUer influence the method of défend- 
ant in making up bis report of August 1, 1887? In his letter the 
comptroUer had pointedly said: "I fear you do not realize the re- 
sponsibUity resting upon the directors in the management of a 
national bank. Should the time corne for the enforcement of the law 
under section 5239, Kev. St U. S., it wiU be enforced to the fuUest 
extent." 

Wliat do the books of the bank and the testimony of défendant 
show were the actual overdrafts borne on such books August 1, 
1887 ? The aggregate overdrafts are |23,413.58, an amount |15,603.62 
greater than the overdrafts reported in the last bank report intro- 
duced, which preceded this letter of the comptroUer, and |5,404.13 
larger than was actuallv carried on the books of the bank at the 
date when the report of May 13th was made Now, the comptroUer, 
under threat of the penalty of enforcing the law to the fuUest ex- 
tent, among other matters called the attention of the défendant and 
the other directors to the large amount of overdrafts and the long 
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time some of them had been standing. Had th.e report of August 1, 
1887, reported to the comptroUer tlie orerdrafts actually standing 
on that day on the bocks of the bank, the report would hâve shown 
an actual increase, directly in the face of the comptroller's letter, 
of over |5,000 ia the overdrafts carried by the bank. How were 
thèse overdrafts reported to the comptroUer? The entry was that 
the overdrafts on that day carried by the bank were |2,948.08. The 
May report has stated $7,810.23 as the overdrafts then being car- 
ried. The comptroller's letter was then received. Another report 
is demanded; and while the books show an increase meanwhUe in 
the actual overdrafts carried by the bank of $5,40413, the report of 
August Ist, when compared with the report of May, (preceding the 
letter,) reports, as haviug occurred, a decrease in overdrafts of the 
bank of $4,862.15. — an actual increase of $5,404.13; a reported de- 
crease of $4,802.15. 

Corning back to the question I was considering, as to the undis- 
puted fact that over $20,000 of that which on the books of the bank 
was on August 1, 1887, carried as overdrafts were not entered as 
overdrafts by défendant in his said report to the comptroUer August 
1, 1887, but were by him entered into said report as loans and dis- 
counts, it is for you to say, under aU the évidence, whether, when de- 
fendant made tiie entries in thèse matters in said report, he made 
a "false entry," within the meaning of that term as I hâve defined it. 
Testimony was offered by défendant as affecting this manner of 
dealing with overdrafts, in which ofler it was attempted to show 
that other banks had been doing and were at the time pursuing in 
their reports to the comptroUer the same methods claimed to hâve 
been pursued by this bank; but the court refused to permit the in- 
troduction of the évidence thus offered for this purpose. The court 
could not permit the practice of any other bank ofiicial in this re- 
gard to be considered by the jury as justiflcation to défendant in his 
action. Two wrongs never make a right. Défendant must be judged 
by you on this point by the application of the law to the facts 
proven in this case. You wiU not, therefore, consider, as making 
right any wrong entry made by him, any testimony with référence 
to what any other bank did or may hâve done in this matter. But 
the court permitted défendant to show his knowledge as to what other 
banks had ûms done, for the purpose of possibly bearing on the ques- 
tion whether, by what défendant entered as to overdrafts, the de- 
fendant intended to defraud or deceive any of the parties named in 
the indictment; and any knowledge défendant had on this point, 
as to the said practice of any other bank, may thus be considered by 
you when you corne to consider the question of defendant's intent 
in this matter, and no further. 

Défendant testitied that in obtaining the aggregate reported as 
loans and discounts in his reports as on August 1, 1887, and Octo- 
ber 5, 1887, he deducted, from what would otherwise hâve been re- 
portée! as loans and discounts, the sum of $45,000, which he calls a 
"Contingent Pund." In so doing did he make his report truthful, 
or did he make the loans and discounts entry incorrect or untrue? 
From what source did this $45,000 come? What eaused it to be 
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taised? How was it rajsed, and what did tlie bank do with it? In 
the order in évidence from the comptroUer's office dated Jiilr 1, 
1887, tke bank was notifled that its capital was impaired $45,000, 
and tbat the stockbolders must raise and pay that amount, or the 
comptroller would proceed to pnt the bank in liquidation, — that is, 
would put the bank in charge of an officer to be appointed by him, 
close its doors, and wind up its affaira. This order was peremptory, 
the ternis were imperative, and it demanded of the bank officiais and 
directors an acknowledgment of its reoeipt, etc. Do any of you doubt 
that the comptroller meant what he said? Is there any question in 
your mind that the directors felt and knew the comptroller was in 
earnest in the matter? Eead the letter which défendant says he 
wrote, and which he, with the other directors, signed and forwarded 
to the comptroller, and ail possible doubt on this point is removed. 
In that letter défendant and the other directors stated that the sum 
of 145,000 as demanded had been "contributed and paid in to the 
cashier" of the bank, and référence is made in the letter to "the good 
work so well begun." How was this |45,000 paid in to the cashier, 
as the letter informs him? A part waa paid in cash, and was 
placed among the other cash in the bank's vaults. For the remain- 
der, notes were given, and the discount register or record shows a 
regular discount by the bank of thèse notes, the larger part of 
which are shown to hâve presently been paid in cash. Now, can 
there be any doubt in the mind of any sane man that if the state- 
ment in the letter was true, and not wiUfully false and intentionally 
deceitful, as an actual fact the |45,000 demanded had been actually 
paid in to the cashier? And, if paid in to the cashier, does not the 
discount record of the bank teU a truthful taie when it shows the 
note part of that $45,000 was discounted by the bank just as it would 
hâve discounted any other notes? This makes the letter true, and 
the discount record true. A part was paid in cash. Notes were 
discounted for the remainder, and the cash proceeds went into the 
treasury of the bank, and, as stated in the letter, the |45,000 was 
paid to the cashier. The good work had indeed been well begun, 
and thereupon thèse discounted notes became and were the prop- 
erty of the bank, just as truly and fuUy as any other notes dis- 
counted by the bank were the bank's property, or the statements of 
the letter were untrue and radicaUy false. 

Ail this occurred before the August report was made, and there ap- 
pears no dispute in the évidence conceming it; and it is shown that 
at the time of this August report some |30,000 of this |45,000 yet re- 
mained upon the books of the bank as paper discounted by the banlc. 
Can there be any serious question that it should hâve been reported to 
the comptroller, and included in the loans and discounts reported, and 
that, when this |3 0,000 (of the |45,000) was subtracted from what 
would otherwise hâve been the aggregate loans and discounts, the 
report was thereby made untrue and incorrect? 

But, again, the évidence without contradiction showed that at the 
time of this August report |15,000 of this $45,000 had been paid in 
cash by the directors, and no loan and discount paper for it was held 
by the bank. Why, then, was this $15,000, in addition to the $30,000, 
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deductèd from the loans and discountg? What possible justification 
can be urged f or deducting this cash item of ?15,000 from loans and 
discoiuits^ for the purpose of showtng the tru,e loans and discounts? 
Is there a doubt in the miud of any juror that according to the tes- 
timony of défendant, corroborated by that of Cashier Harris and by 
the entries in the books of the bank of that period, this déduction of 
$15,000 was incorrectly made, and the aggregate of loans and dis- 
counts thereby obtained was incorrect and untrue? 

Défendant claims, and has offered some testimony on that theory, 
that this money and notes (this |45,000) did not belong to the bank 
either ia August or October, 1887, and in fact they did not belong to 
the bank untn depreciated or objectionable paper to that extent had 
been charged off by the board of directors, and that this was not done 
untU af ter October, 1887. But the order of the comptroUer demand- 
ing that $45,000 be raised neither contained nor referred to any such 
condition. That amount was to be unconditionally raised, and uncon- 
ditionally paid into the bank. The penalty for not so doing was the 
closing of the bank. The letter, in the handwriting of the défendant, 
and signed by him and Mb associate directors, and sent to the comp- 
troUer, informed the comptroUer that the $45,000 had been paid into 
the baiik. The letter neither stated nor made référence to any condi- 
tion such as now claimed by défendant. Was the letter thus written 
with intent to deceive the comptroUer? There is no ground shown 
for such a presumption, but rather that the letter was written to 
inform the comptroUer what it states to him, and was signed by de- 
fendant at thé time when he meant and intended the statement he 
jthen signed; and he cannot successfuUy now urge a condition incon- 
sistent with his letter, and which, if stated in that letter, it is but 
reasonable to believe would hâve resulted in what the comptroUer 
threatened, — the closing of the bank doors. But the question still 
remains with référence to this point for the jury to détermine, did 
défendant in what he did with référence to the deducting of this 
$45,000 from loans and discounts, and entering in the report to the 
comptroUer as correct and true the amount of loans and discounts as 
thus obtained, — did défendant make a f aise entry, within the meaning 
of this term as I hâve deflned it? 

I come now to the charge that in the report of August 1, 1887. de- 
fendant made a false entry with référence to the liabilities of the 
directors. The government contends that this entry is too small by 
many thousands of dollars. The provisions of law wisely authorized 
the requirement that the bank shall report the liabUity of its directors 
to it. A bank rarely f aUs (and with reasonable certainty as to the 
answer I may apeal to your knowledge, and as a matter of common 
observation among men, that a bank is scarcely ever, if ever, wrecked) 
by loans to parties not members of its board of management. Hence 
the wisdom of the requirement that the report state the liability of 
directors. The bank directors must each be the owners of ten shares 
of stock, and thére must be at least five directors. Frequently, if 
not ordinarUy, some of the directors are larger stockholders ; so that 
the law and the public can generaUy rely upon the interested directors 
seeing that the bank is not wrècked by appropriation, by parties out- 
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side tlie board, of any large amount of the funds of the bank, although 
the law limits even thèse loans. But the danger arises when the par- 
ties in the board either conspire together or connive at some of their 
members taldng large amounts of the funds of the bank for their use 
in spéculation or investment, or the lUœ; and so in each report there 
is required to be entered the liabilities of directors. In this report it 
is stated as "Liabilities of Directors (Individual and Firni) as Payers." 

The testimony of défendant is that on August 1, 1887, the bank was 
the owner of over f 18,000 of paper drawn by L. D. Eandall & Co. ; that 
L. D. Randall was at that date a director in this bank, and, when this 
paper was discounted, was a member of the flrm of L. D. Eandall & 
Co. ; but that in this report to the comptroUer he did not enter as a 
liability of director this said amount of L. D. Eandall «& Co. paper, be- 
cause, as he thought, L. D. Eandall was not liable as payer. If he 
so thought at that time, he erred in judgment. You are instructed 
that in this respect the entry as to liabilities of directors is, accord- 
ing to defendant's évidence, not correct and true, and that défendant 
should hâve entered that amount under the heading of "Liabilities of 
Directors." As to whether it is, as made by défendant, a "f aise entry," 
within the meaning of the term as I hâve deflned it, you must décide 
under ail the facts proven. Hère, also, you may pertinently consider 
what, if any, influence upon the method which défendant practiced 
as to the Randall & Co. paper in report of August 1, 1887, the letter of 
the comptroUer had. 

In the last report in évidence preceding this letter from the comp- 
troUer there had been reported, as liabUities of directors as payers, 
the aggregate of |53,867.08. This was of date of May 13, 1887. The 
comptroUer's letter, as I hâve stated, is July 1, 1887. In this letter 
the comptroUer calls attention, by spécial référence, to the fact that 
certain loans he names exceeded the limit prescribed by law, and 
among them the comptroUer named the loans to L. D. Eandall of 
119,049. (At this time L. D. Eandall was a director in the bank.) 
The comptroUer notifies défendant and the other directors of the bank 
as foUows: "Attention is again called to the unlawful use of the 
bank's funds by its offlcers and directors;" and he adds: "I must ask 
that thèse loans be reduced immediately to within the limit," etc. 
Within about a month after the receipt of this letter another report 
was demanded by the comptroUer. At the time of this last called for 
report of August 1, 1887, the banlc was the holder of paper drawn by 
L. D. Eandall & Co. for the amount of |18,000, and of L. D. EandaU 
of about $5,000, ta aU exceeding the sum of f 23,000, as paper on which 
said L. D. Eandall, then a director, was liable as payer. The testimony 
of the défendant is to the effect that he did not enter this paper on 
which L. D. EandaU was liable as a payer in the liabUities of directors 
as the same is entered in the report of August 1, 1887, and as of October 
5,1887. In this respect the entry as to liabUities of directors is in each 
of said reports incorrect and untrue; and it is for the jury to say, 
from ail the facts and circumstances proven, whether défendant made, 
with référence thereto, in said reports, a "false entry," within the 
meaning of said term as I hâve deflned it to them in the preceding in- 
structions. The défendant was permitted to state the reason why, as 
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he stated, he «îid not enter the said L. D. Eandall & Co. paper among 
liabilities of directors, etc. The court permitted this reason to be 
given, that the jury might consider it as bearing on the question of 
intent; whether défendant had in his action any intent to deceive or 
defraud the persons named in the indictment, if you flnd that he made 
a false entrj ia this particular. 

As to one other pièce of paper, purporting to be a draft made by the 
lowa City Gaslight Company by J. K. Graves, président, tu f avor 
of J. K. Graves, and held by the bank for about $5,700, défendant 
testifles that he did not enter this paper among liabilities of di- 
rectors. Evidence has been admitted, namely, the sworn testi- 
mony of the défendant, tending to show that at the time this 
draft was drawn, or the orignal draft of the same import, of 
which this was one of the renewals, défendant knew that this paper, 
drawn by said J. K. Graves, who was then a director of the bank and 
a broïher of défendant, and nominally drawn by him as président 
of the gas company, was in fact the paper of J. K. Graves, and so 
known to the défendant. The goverimient contends that this draft 
was but a ruse or device whereby the said J. K Graves was to be per- 
mitted to further increase his paper in the bank, under attempted 
color of a draft by said gas company. If the jury find from the f acts 
proven that, at the time this paper was drawn and taken by the bank, 
said J. K. Graves had no authority to sign said paper with the name 
of said gas company as by him as its said président, and that the paper 
V lis in fact said J. K. Gmves' paper and discounted for J. K. Graves' 
Personal benefit, and that ail thèse facts were at the time fully 
known to said défendant, and, so knowing, said défendant intention- 
ally did not enter the sanie among liabilities of directors, the jury will 
détermine from ail the facts proven whether said défendant made a 
false entry in said report of liabilities of directors with référence to 
this matter, within the meaning of the term "false entry" as hereto- 
fore defined to them. 

I hâve considered in some détail the items entering into the report 
of August 1, 1887. Many of the same items, and much of the same 
method of making the report, enter into the report of October 5, 1887. 
I shàll not attempt to consider the several items of the October report. 
The jury may take the method of treatment I hâve given as to the Au- 
gust report, and themselves apply the same substantial method so 
far as properly applicable to the October report; and when they hâve 
considered ail the évidence relating to the charges of false entries in 
said October report, and applying thereto the law as I hâve herein 
given it, the jury wUl détermine whether the défendant made any 
"false entry" (as I hâve heretof ore deflned it) in said October report, 
with regard to loans and discounts or overdrafts or liabilities of direct- 
ors, as stated in the several counts relating thereto. 

If the jury do not flnd, in any one of the two reports above described, 
that défendant made any false entry charged in the indictment as 
the same is submitted to you, and as the term "false entry" has been 
hereinbefore described and deflned, you will proceed no further in 
your investigations; for the making of such false entry therein is, as 
heretofore stated, essential to the finding of defendant's guilt. If 
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he made no false entry, he is not guilty of the crime chargea, and must 
be acquitted. But if you should flnd, within the instructions above 
given you, that défendant did make any such "false entry" as to tbe 
particulars above stated, and within the meaning of the term as I 
hâve defined it to you, then you will proceed to consider the second 
and remaining point, which the govemment must prove to entitle it 
to a verdict of guilty, viz. : Did défendant make such false entry or 
entries, or any of them, with intent to deceive any agent appointed 
to examine the bahk's condition, or to deceive some one or more offi- 
cers of said bank, or to defraud said banlî, or any other corporation 
or firm or person? And if the jury find such intent, in any manner 
as chargea, is proven against défendant, this finding, in connection 
with finding défendant made the false entry as above defined, will 
authorize a verdict of guilty against défendant; but, if the jury do not 
flnd proven against défendant any such intent, the défendant must 
be acquitted. 

It is a Sound and wise principle of law that a man shall be held to 
intend the legitimate conséquences of his acts; that is, that he in- 
tended that which is the natural and necessary resuit of his act, 
freely and knowingly done. If a man, knowing a coin is counterfeit, 
passes that coin upon another as genuine, he wiU not be allowed to 
say that he passed it with innocent intent. From his act of intention- 
ally passing the coin as genuine, when he knows it to be counterfeit, 
the law présumes and holds him to the presumption that he passed it 
with guilty intent. If a man brings to me a horse, and proposes to 
sell it to me, and alHrms to me that he owns the horse, and that his 
ownership is fuU and complète, when in fact he knows the horse be- 
longs to another, aad that he has not the least right or interest as 
owner in said horse, and I, relying on his statement, purchase the 
horse of him, he will not be heard to claim that he sold the horse to 
me with innocent intent, but the law stamps his act as done with 
guilty intent, as done with an intent to deceive me, and with fraudu- 
lent and false pretenses. In other words, wrongf ul acts knowingly and 
intentionally committed can neither be justifled nor excused on the 
ground of innocent intent. The color of the act détermines the com- 
plexion of the intent. 

If a director of a national bank, in a report to the comptroUer of the 
condition of his bank, makes an entry which is false, which does not 
contain or state the truth with regard to the condition of the bank 
upon the date named in this report, and such entry relates to a mate- 
rial m*tter, and such director, at the time he made such false entry, 
knew it was false and calculated to deceive, and that it did not give a 
true and correct statement of said bank's condition at the time with 
respect to such entry, in such case the law will not permit him to say 
that he made such false entry with innocent intent, and not expecting 
to deceive any one thereby. If such a director willfuUy puts up a 
report designed to allay any suspicion then existing, designed to in- 
duce faith and trust in his institution, and it is proven that the en- 
tries in that report are false in fact, and at the time he made them he 
knew them to be false, it would be a mockery upon justice to allow 
him to say that he made those entries with innocent intent. In such 
V.53F.I10.7— 42 
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à case, gentlemen, thé act done is in law stamped with guilty intent 
on the part of the person doing It. 
Notice, gentlemen, that in aU tlie instances I hare named I hâve 

f'vèn prominence to the fact of knowledge in the person doing the act. 
do not mean that a man can be convicted of the crime charged in 
this indictment for merely négligent, careless action. Speaking gen- 
eraUy I may say that, if the director making the false entry was in 
fact ignorant of the condition of the bank, and did not know its re- 
soTirces and liabilities, however recréant he might be to the position 
he held and the duties devolving upon him, and whatever other liabil- 
ities, civil or criminal, he might thereby be subject to, he could not 
be convicted under the section on which this indictment is based; and 
yet I ought to add that this does not in any wise justify or authorize 
a director to purposely, wiUfully, and knowingly close his eyes and his 
ears to the facts around him, or which lie directly in his path, for the 
pnrpose of making it easier to those engaged in plnndering or wreck- 
ing à bank. Let me Ulustrate my meaning: If a director of a national 
bank, knowing that those in charge of or actively managing the bank 
are despoUing it, robbing its treasury, knowing that the funds of the 
bank are being dissipated, improperly withdrawn from the bank, and 
worthless paper (miscalled "securities") is being substituted instead 
thereof,— if, thns knowing, such director refuses to accept the inf orma- 
tion lying directly across his path, and purposely keeps himself in ig- 
norance or refrains from taking active part in the bank's management, 
that he may thereby permit such transactions to go undisturbed or 
undetected, and he then lends the crédit of his name, puts his signa- 
ture to untrue and false reports connected with the condition of the 
bank for the purpose of enafjling such a fraud to go undetected, — in 
such a case it wiU be no shield to him to show that he had no knowl- 
edge of the truth or falsity of the report he has signed. To hold 
otherwise would be to make the law go hand in hand with rankest 
injustice, to legalize robbery, to make our temples of justice modem 
cities of reftige, and our courts encouragers of what plain people prop- 
erly caJl crime. 

Thereforè I hâve to say to you, gentlemen, as the law of the case 
upon this point, that if the défendant, at the date named in the re- 
ports to the comptroUer named ui the iadictment, as submitted to 
you, knowingly inserted in a report of the resources and liabilities of 
his bank a faJse entry as heretof ore defined to you, and as charged in 
the indictment submitted to you, of such a nature that the ordinary, 
natural, and legitimate resuit thereof would be to deceive the other 
offlcers of the bank, or any one of them, or any agent then or there- 
af ter appointed to examine affairs of said bank, or to defraud the bank 
or any other company, body politic, or corporation, or any individual 
person whatever, then, in the absence of contravening proof, you are 
authorized and justiâed to flnd that défendant made such false entry 
with the intent to deceive or to defraud, within the meaning of the 
statute, and to flnd against the défendant as to the second and re- 
malning point as above stated. 

You may hâve noticed, as I stated to you the section under which 
défendant has been brought to trial, that the statut* does not require 
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that any person slioiild h.ave been in fact defrauded or actually de- 
ceived by the false entry in order to make the crime complète; and so 
it is not necessary, in order to complète the proof of a violation of 
this section, tliat it shall be shown to you that any offlcer of the bank, 
or any agent appointed to examine into the condition of the bank, 
has in fact been deceived by a false entry in the report, nor that in 
fact any company, corporation, or individual person has been de- 
frauded by the false entry. The attempt to deceive or to defraud may 
not hâve been adroitly planned or skillfuUy performed, — ^it may hâve 
been so bunglingly carried into exécution as that every officer of the 
bank ànd the bank examiner could, upon ref errrag to the bank records, 
readily detect the entry to be a false entry; yet if there was any at- 
tempt to deceive, if the false entry was knowingly entered, and was 
a false entry which was naturally and necessarily calculated to mis- 
lead, this would be sufficient, ia the absence of contravening proof, to 
authorize the finding that the person making it made such false entry 
with intent to deceive. The law might hâve made it otherwise, but 
it has not. The law wisely was framed to meet the criminal' on the 
very threshold of his crime, and before he had consummated such 
crime. The policy of the law was by congress wisely established, so 
that one reading the report should hâve the right to rely thereon as 
being a true report; and a depositor or bank dealing with the bank 
making the report is not required to investigate the books of the 
reporting bank to see if the report is honest and true. The bank offi- 
ciai, at his péril, must make it truthful according to his knowledge 
wnen he signs his name to the report as being correct; and, if he inten- 
tionally made it otherwise, he must answer to the law in any at- 
tempted or intended deceit he has practiced. And therefore if the 
évidence shall prove to you that any "false entry," as I hâve defined 
it, submitted to you for your considération, has been knowingly made 
by the défendant, with the intent to defraud or to deceive anyof the 
parties named in the indictment, that is sufficient to constitute the 
crime chargea against the défendant, even though none of said named 
parties hâve actually and in fact been deceived or defrauded thereby. 
The gist of the crime is in making the false entry with intent to de- 
ceive or defraud any of said parties. 

Your verdict, gentlemen, must be found upon the évidence intro- 
duced before you, and be considered by you under the law as given by 
the court. As I hâve heretofore said to you, this trial commences be- 
fore you with the presumption of innocence in favor of défendant, and 
your verdict must be for défendant, unless you find the évidence over- 
tlirows this presumption, and brings your minds beyond a reasonable 
doubt to a verdict of guilty. 

I hâve to say to you further, gentlemen, and this statement is to be 
understood as afifecting the entire charge given you, that, if you can 
reconcile the évidence before you upon any reasonable hypothesis of 
the defendant's innocence, it is your duty to do so. And, before you 
can find the défendant guilty of the crime charged in the indictment, 
yesu must find such guUt beyond a reasonable doubt. This reasonable 
doubt relates to the defendant's guUt under ail the évidence. You 
will take up the évidence bearing on each proposition of fact, and de- 
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termine whether that fact has been proven; and you must flnd the 
defendànt's guilt has been proven beyond a reasonable doubt before 
you are authorized to return a verdict of guilty. And after consider- 
ing ail the évidence, if you hâve a reasonable doubt of the guilt of the 
défendant, you must acquit him; but if, upon such considération, you 
do not hâve a reasonable doubt of his guilt, it is yonr duty to return 
a verdict of guilty. A "reasonable doubt," as I hâve used the term, 
is what the term indicates. It is a doubt based on reason, and which 
is reasonable in view of ail the évidence. It is an honest, substantial 
misgivlng, generated by insufûciency of proof. It is not a captious 
doubt, nor a doubt suggested by ingenuity of counsel or jury, and not 
warranted by the testimony; nor is it a doubt bom of a merciful incli- 
nation to permit the défendant to escape conviction, nor prompted by 
sympathy for him or those connected with him. But if, on impartial 
comparison and considération of ail the évidence, you can candidly say 
that you are not satisfied of the defendànt's guilt, you hâve a reason- 
able doubt. If, however, on an impartial comparison and consider- 
. ation oï aU the évidence, you hâve an abiding conviction of the guilt 
of défendant, — such a conviction as you would be willing to act upon 
in the more weighty and important matters relating to your own 
affaira, — then you hâve no reasonable doubt. 

The défendant has testified in his own behalf . This he had a right 
to do under the laws of the United States. And he has the same 
right to place himself on the witness stand that the law gives him to 
hâve any other person swom as a witness in his behalf. But it is 
the duty of the court to state that the law sends his testimony to you 
charged with whatever may properly attach to or affect that testi- 
mony because of his interest in the resuit of the case. It has been 
but a few years, comparatively, since a défendant charged with crime 
was by law denied the privilège of testifying for himself. The theory 
of the law which refused to accept a man as a witness in his own dé- 
fense, when arraigned in court and on trial upon a criminal charge, 
was that the interest of the défendant in the case was necessarily so 
great, and so great the temptation to testify falsely in order to acquit 
himself, that the law refused to permit testimony so liable to be 
tainted with perjury to be placed before the jury; and therefore the 
mouth of défendant was closed by opération of law. But, as I heartily 
believe, a wiser policy or theory of law now prevails, and I had 
the pleasure of casting my vote in favor of a statute which, in the 
state courts of lowa, has opened to a défendant in a criminal trial the 
full privilèges of the witness stand; and the statutes of the United 
States award him the same privilèges. The government, however, 
cannot compel him to testify on his own trial. Poesibly in some cases 
the évidence necessary to complète proof of guilt is alone in defend- 
ànt's possession, yet the district attorney, with ail the power of this 
great nation behind him to compel witnesses to testify to the te^ith, 
is powerless to open the mouth of such défendant. The nation ïtseif 
is not strong enough to force from a défendant, and against his will, 
even a single word of testimony, or to compel such unwilling défend- 
ant to submit to the jury a paper or line of writing. But he may, if 
he wiïl, testify in his own interest; and, when he does so testify, the 



UNITED STATES ». GRAVES. 



6G1 



law sends his testimony to you charged with thîs interest, and you are 
to examine and test it accordingly. The défendant may testify as 
truly, and his testimony be in fact entitled to as much weight at the 
hands of the jury, aa that of any other witness. You are to détermine 
that fact in the case, as you may consider it under ail the circumstan- 
ces of the case, and with référence to its consistency in itself, or as 
it may be corroborated by évidence deemed by you to be crédible. A 
defendant's testimony may be so manifestly tinctured and tainted 
witn his interest, and with a désire to thereby acquit himself, as that 
the jury wUl feel compelled to cast it aside, and whoUy reject it. You 
are to détermine in this case what, if any, weight the defendant's tes- 
timony shall hâve at your hands; and when you hâve considered it in 
the Unes I hâve suggested, and compared it with the other évidence 
in the case, and the facts and circumstances you may find proven, give 
to the defendant's testimony such weight as you may find it is rightly 
entitled to receive at your hands. 

You are the sole judges of the testimony. Under the oaths you 
hâve taken you are to receive, as the law applicable to this <!ase, the 
instructions given you by the court, and you are to be governed Ity 
them; but it is your sole province to détermine the weight to be given 
to the testimony which has been introduced. Consider the de- 
meanor of the witnesses on the witness stand; their relation to the 
défendant in any way, business or otherwise; their interest or lack 
of interest in the case, or their connection with any case which might 
be in any wise affected or influenced by the verdict to be rendered in 
this case; any bias or préjudice shown by them; the consistency or 
inconsistency of their statements; whether their testimony is corrobo- 
rated or contradicted by other testimony regarded by you as crédible 
and worthy of belief ; and, having considered the testimony in the 
light of ail the circumstances in the case, give to the testimony of each 
witness that weight to which you find it is entitled. Wherever you 
can consistently reconcile conflicting testimony, it is your duty to do 
so; but, where you ûad any conflict of testimony you caimot recon- 
cile, do not hesitate to cast aside that which you deem incorrect and 
untrue, and accept and hold fast to the truth as you find it estab- 
lished in the évidence. 

Grentlemen, take this case, determined to do justice both to the 
government and to the défendant. The government is in no wise en- 
titled to, nor does it ask, the conviction of any man who is not proven 
guUty of the crime with which he is charged, nor should your verdict 
déclare the guilt of such a one; but if défendant is proven guilty, 
withtn the terms of the instructions I hâve given you, it is your duty 
to say so by your verdict. Thus innocence is protected by our courts, 
and gunt is brought to its just punishment. 
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THE LUCKENBACH.' 

ASKBW V. THE LUCKENBACH. 

(District Court, S. D. New York. December 19, 1892.) 

Ne&ligbncb — Pbhsonai. Injueiks— Usual Construction. 

Llbelant, a ûroman on a tug, was thrown ag;iinst the deck hoiise by a 
lurch of the vessel, and at the same time, the iron door of the house 
swmging to, his Angers were caught near the hinges and eut off. There- 
upon he brought tliis suit, alleging negUgent construction of the vessel. 
Beld, that the weight of the évidence showed no négligence in the construc- 
tion of the tug. Held, further, that not only were the appliances of the tug 
In gopd order, but they were in the exact condition in which they were 
when libelant engaged work, and were perfectly known to him, which 
laot wouid bar recovery. 

In Admiralty. Libel by John Askew agalnst the steam tug Lucken- 
bach for personal injuries. Libel dismissed. 

Pyland & Zabriskie, for libelant. 
Peter S. Carter, for claimants. 

BBOWN, District Judge. On the 3d of July, 1892, while the libel- 
ant was on duty as fireman on the Luckenbach, which was proceed- 
ing eastward a few miles ontside of Sandy Hook, in rough weather, 
on coining from the fire room to.the upper deck, in order to look at 
the steam gauge inside of the house, hé was, as he says, thrown by 
a sudden lurch against the starboard side of the house, where, to save 
himself , he caught with his right handthe door casing on the hinge 
side. Just at that moment the iron door swung to, and eut off the 
ends of his two middle Angers. The libel was flled to recover for the 
injury, on the ground of the insufflcient and négligent construction of 
the tug in not hàving a railing around the open hatchway near the 
gauge, which would afford support in heaTy weather; and also that 
the fastening of the door was out of order, whereby it was allowed to 
close improperly. 

There is some eTidence tending to show that according to the libel- 
ant's admissions to the captain, though thèse are denied by him, he 
was endeavoring to force tlje door open, and slipped at the time of 
the Ixirch, and thus got his hand upon the jamb of the door. 

Upon the other points, however, the libelant's testimony is over- 
borne by the weight of testimony, showing that the door in questiou 
on the starboard or weather side was not only required by the gênerai 
rule of the tug to be closed in such weather, but that orders to clojîe 
it had been repeatedly brought to his knowledge that morning. His 
déniai of the statements made by the several différent witnesses iu 
that regard, whom I must believe, throws some doubt upon the rest 
of his story, as to the way his hand got in the door, though that is 
corroborated by one eyewitness. 

There is a further difiQculty which I am unable to explain, in the 
libelant's account of the way ta which the door closed, taken in con- 

'Keported by E. G. Beaedict, Esq.., of the New York bar. 
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nection with tlie inability to open it immediately àfterwards. If th.e 
skid outside prevented it from opening àfterwards, it should Lave pre- 
vented shuttinjï, unless the skid was brought there by water at the 
very moment the door shut; but in that case if the door was pre- 
viously fastened back, as the libelant asserts, the water would ap- 
parently hâve prevented the door from shutting. I do not flnd it 
necessary, however, to décide that point deânitely, because on other 
grounds, I am satisfled the libelant cannot recover in this case. The 
weight of évidence is certainly to the effect that the door fastening 
was in good order. There can be no doubt of this, if the libelant's 
own statement is true, that the door had not been closed that mom- 
ing, nor for a week before ; and that he had never known it bef ore to 
close of itself through heavy seas. 

The only point remaining concerning négligence is the absence of a 
guard around the open hatchway, by which the men coming up the 
ladder from the flre room below might flnd support I am not clear, 
however, that there was not a reasonable provision for so small a 
house. There was a sufficient guard rail on the bulkhead immedi- 
ately adjoining the opening, and runntng two or three feet above it, 
which gave ail the hold needed there to persons coming up. The 
room was small, and there was a rod within arm's length of a person 
passing around the opening to go to the starboard side, which would 
afford any desired support in that direction; no accident had ever 
occurred there, and there is no évidence that the usual provisions for 
80 small a room were not supplied. According to the évidence, there 
was not enough space for the necessary work in that room to admit 
of a rail around the opening such as is seen in the larger house on The 
E. F. Luckenbach. But aside from this, this accident had no immé- 
diate relation to the absence of a guard around the open hatch. If 
the libelant had fallen down the hatch in conséquence of the want 
of a guard, the absence of the guard might hâve been said to be the 
proximate cause of the injury. But instead of falling down the hole, 
the libelant, according to his own story, on the lurch of the ship, was 
thrown over the other way to starboard, against the side of the house. 
This would certainly not hâve happened had he chosen to support 
himself by the rod or stanchion to the left, which he could easUy hâve 
done, if he wished for support, whether he was crossing to starboard, 
or was looking at the register. It would be mère spéculation, there- 
fore, to say that if there had been a guard around the hatch he would 
hâve made use of it, and would not hâve been thrown against the 
house. The shutting of the door at the moment the libelant's Angers 
reached the jamb, moreover, was not a natural resuit of the absence 
of a guard around the opening. It had no direct connection with it; 
and it was not a conséquence naturaUy to be expected to resuit, or in 
fact resulting, from the absence of a guard; it came from a wholly in- 
dei>endent cause that is not, therefore, the proximate cause of the in- 
jury. Even if it had been, I should hâve found great diflficulty in al- 
lo^Hing any recovery, as the hatchway and ail the arrangements of 
the room werç in no respect out of order, but in the exact condition 
they were in when the libelant engaged work, and were perfectly 
known to him. The Maharajah, 40 Fed. Kep. 784, affirmed 1 U. S. 
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App. 20; Eailroad Co. v. McDade, 135 U, S. 554, 10 Sup. Ct. Kep. 1044; 
The Serapis, 51 Fed. Eep. 91. 

On the whole I cannot regard the case of the libelant as sufflciently 
established; and the libel must, therefore, be dismissed. 



THE JOHN H. MA.y. 

THE ORION. 

THE OAKIiAND. 

RIGGS V. THE ORION AND THE OAKI.AND. 

(District Court, B. D. Pennsylvaida. January 17, 1893.) 

No. 26. 

CoMLMiOiî— Damages— Détention by Stokms. 

A schooner, bound from New York to Jacksonvllle, Fia., was injured by 
a colllMon occurring wlthout her faiilt whlle at anclior In the mouth of 
CbesapeaJjie bay, and was compelled to out Into Norfolk for repairs. After 
the repalrs were made, sho again started on her voyage, but before reach- 
ing the place of collision was compelled by bad weather to put back to 
Hampton Roads, where she was detained by the stonn for several days. 
Hdd, that she was not entltled to damages for this détention, as it was not 
such a probable conséquence of the coUislon as might hâve been foreseen. 

In Admiralty. Libel by Riggs, master of the schooner John H. 
May, against tiie steamer Orion and the barge Oakland for a col- 
lision. The latter vessels were heretofore adjudged to hâve been 
alone in fanlt. 52 Fed. Eep. 882. The cau.se is now heard upon a 
case stated for the assessment of damages for détention of the 
schooner by bad weath^ after repaira were completed. Claim 
denied. 

The case stated was as follows: 

"The schooner John H. May, on a voyage from New York to Jacksonvllle, 
Florida, was run hitô by the Orion and Oakland, whUe lytag at anchor in the 
mouth of Ohesapeake bay. The Orion and Oakland hâve been adjudged ta 
fault for the collision. Tlie schooner was serlously damaged, and was obligea 
to put into Norfolk, Virginia, for repairs. The repairs were made, and in 
comlng ont from Norfolk, and before getting back to the place in the mouth of 
Ohesapeake where the coUislcn happened, the May was unavoidably detained 
in Hampton Roads by stress of weather from February 19th to March Ist. 
Upon the latter date she agaln reached the point on her voyage where the 
coUision occurred. Compensation Is claimed by the libelants, as part of the 
damage arlstng from the collision, for this détention of eleven days at Hamp- 
ton Roads. This claim is resisted by the respondents as too remote. Are the 
libelants entltled to compensation for this delay?" 

Ourtis Tilton, for libelant. 
Morton P. Hemy, for respondents. 

BUTLEE, District Judge. The question presented mtist be de- 
cided in the respondents' favor. The détention at Hampton Eoada 
was not the direct resuit of the collision, but of the tempestuous 
weather wMch arose subsequently. It was not a probable con- 
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séquence of tlie accident, such as shonld hâve been foreseen, and is 
therefore too remote to be chargeable to it. 

Furthermore the libelant was virtually back at the place of col- 
lision when the détention occurred. She was but eight or ten miles 
away, and it may be assumed that she could safely hâve gone this 
distance, esjmcially with the aid of a tug. She did not go further 
doubtless because the storm forbade a continuance of her voyage to 
sea, and made it necessary to seek a harbor somewhere. The safest 
and most convenient was Hampton Eoads, and she therefore etopped 
hera Had she gone further down she must hâve returned or sought 
harbor elsewhere. I do not understand it to be urged that if the 
storm had arisen after reaching the place of collision, or if the dé- 
tention had occurred afterwards, such détention woiild be charge- 
able to the accident. Of cotirse it would not be. As well miglit it be 
said that ail détention ou the subséquent voyage, from similar cause, 
(whlch might probably hâve been escaped but for the collision,) should 
be so charged. 
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THE GERES. 

THE G. W. WRIGHT. 

THE JAMES T. EASTON. 

DU BOIS V. THE H. S. NICHOLS and THE GERES. 

SAMB V. THE G. W. WRIGHT and THE JAMES T. EASïON. 

(District Court, S. D. New York. January 4, 1893.) 

. Collision with Wreok— Nbqligencb — Pilot — Ignokance op Channbl. 
The tug Ceres, in taking a mud scow to sea frpm New York harbor by 
Goney island channel, ran the scow aground. Thereafter the tug Nich- 
ols, passiug through the channel with Ubelant's scow No. 3 in tow, ran No. 
3 upon the stranded scow of the Gères with such force as to cause No. 3 
to sink. The owners of the Nlchols sent the tug Wright to stand by No. 
3 durlng the night and wam other vessels of the wreck, but in spite of the 
présence of the latter tug, with two red Ughts set, the tug Baston came 
down the channel, and ran her tow upon the sunken No. 3, inflicting on it 
further damages. The owner of No. 3 brought thèse suits agalnst aU four 
of the tugs, alleglng négligence In their faHure to give proper signais on 
the part of the Ceres and the Wright, and négligence In faillng to observe 
and keep eut of the way of the grounded scows on the part of the Nichols 
and the Easton. Held, that questions as to llghts and signais were Imma- 
terial, as the Ceres and the Wright gave signais which were sufflcient to 
wam an approaching vessel of some danger, and that the fundamental 
cause of the collision was a lack of knowledge of the true channel, and the 
proper way of navigatiug through it, on the part of the masters of the 
Nichols and the Baston, which rendered those tugs alone liable for the 
damages. 

w Same— Collision with Wbeck— Signals Reqtiired. 

In a dangerous place, some notice of the présence of a wreck is a reason- 
able obligatibn on the part of the owner of such wreck; but, no spécial 
signals being prescribed, any plain signals that naturally serve as a wam- 
ing to keep ofl are sufEcient. 

• Beported by E. G. Benedict, Esq., of the New York bar. 
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In Admiralty. Thèse were two libels by Jacob Du Bois, as owner 
of scow No. 3, against the steam tng H. S. Nicbols and the steam tug 
Ceres, in thê oiie case, and against the steam tug G. W. Wright and 
the tug James T. Easton, in the otàer. Decree for libelant against 
the Mchols and the Easton, and exempting the Ceres and the Wright. 

Goodrich, Deady & Goodrich, for libelant. 
Peter S. CJarter. for the Nichols and the Wright 
Stewart & Macklin. for the Ceres. 
Hyland & Zabriskie, for the Easton. 

BROWN, District Judge. The libelant is the owner of scow No. 3 
which was employed in taking mud from New York to and beyond 
Sandy Hook, to be dumped withûpi the prescribed limits. Like pther 
scows in this service, she had no motive power of her own, but was 
towed with two othpr sçows behind her by a tug upon a hawser about 
4:00 or 500 feet long, the two scows behind No. 3 being connected 
closdy together by a short hawser. Quite a number of scows and 
tugs are in this service. They draw from 7 to 12 feet. The usual 
route lies through the Coney island channel, a passage which appears 
from the chart to give 10 feet depth of water at low tide for a breadth 
of at least 1,000 feet at its narrowest part abreast of Lewis' shoal, 
but which the witnesses hâve supposed to be considerably less. 

The ordinary practice for tugs going down is, to pass near the light 
on Norton's point, the westerly end of Coney island, thence to go 
about half a mUe on a S. S. E. course, and then to haul around to 
about E. by N. The narrowest part of the channel is met soon after 
hauling upon the last-named course, where it runs between the east 
bahk on the south and Lewis' shoal, or spit, on the north. The usual 
navigation brings the tows down to this vicinity tn the last quarter 
9f the ebb tide; and lie évidence shows that the grounding of tugs 
for a few hours at this part of the channel way is not infrequent. 
Several tugs, each with two or tiiree scows in tow, usuaUy go down 
with every ebb tide night and day. 

' At about 1 o'clock A. M. on September 7th, 1892, the libelant's scow 
No. 3, loaded with mud, and drawing 7^ feet of water, whUe going 
past Lewis' shoal in tow of the steam tug H. S. Nichols, was puUed 
head on against the stem of another scow which had got aground 
opposite Lewis' shoal on the east bahk, while in tow of the tug Ceres, 
which had gone down not long before. StiU another scow was at the 
same time aground on Lewis' shoal oppposite. The captain of the 
Nichols testifles that on approachlng thèse two scows aground, he 
supposed them both to be upon Lewis' shoal, i. e. to the northward of 
the channel, and that he, therefore, attempted to pass to the south- 
ward of the scow of the Ceres; ta doing so, hé puUed No. 3 against 
the latter scow with sufQcient force to break the bow of No. 3, and to 
cause her to sink in a few minutes. The flrst above libel is filed to 
recover the damage from that collision. 

Before sinking, the stem of No. 3 swung around to the northward 
and eastward, and the two scows No. 6 and 11 which were behind No. 
3, also drifted awav to the northward and eastward, passing the 
sunken scow on her northerly side while the Nichols went on her 
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southerly side. No. 3 soon sank in a position heading al)out S. W., 
her bow at low tide being in about 7 or 8 feet of water, and ter stem 
in 10 or 12 feet. 

For the purpose both of protecting tke scow f rom further injury and 
of avoiding collision witli otlier tugs and tows that were paasing day 
and night, her owners sent the Ariosa to look after her during the 
daytime of September 7th, and requested the agent of the Mchols to 
look ont for her. The latter on the night of the 7th sent the tug 
Wright, which went down and took the position previously held by 
the Ariosa near the sunken scow, and remained there during the 
nightv She made fast by the Ariosa's anchor, -which had beeu 
dropped in one of the scow's four mud wells, probably in the well near- 
est to the channel as she lay. Between 1 and 2 o'clock that night Ihe 
tug Easton, coming down with similar scows in tow, in attemptùig to 
go to the southward of the sunken scow No. 3, ran her head scow 
against the southerly side and corner of No. 3, and caused her fur- 
ther damage, for which the second aboyé libel was filed. 

The principal facts charged against the Nichols and the Ceres in 
the flrst libel are, that the Nichols was the oyertaking yessel and did 
not keep out of the way as she should haye done, nor obserye that the 
Ceres' scow was aground; and that the Ceres did not give signais of 
danger, as she ought to haye done. In the second libel, the faults 
charged are that the Wright did not g'ive any proper signais by 
whistles to warn other vessels away, nor show any white light to in- 
dicate that she was at anchor; and that the Easton did not keep a 
proper lookout, nor keep out of the way. 

There is the usual discrepancy in the testimony. Much of the tes- 
timony is, I am persuaded, incorrect, espeeially as to the width of 
the channel, and the direction of the ebb tide in the last quarter. 
The narrowest part of the channel way between the east bank and 
Lewis' shoal exceeds, I think, the largest estimate giyen. Considér- 
able of the testimony, also, which conyeys the impression of a diffl- 
culty in navigating through that channel in conséquence of an alleged 
strong set of the tide across the channel course towards the east bank, 
and as to its rate, is, I am also satisfled, mistaken or very greatly 
exaggerated. The évidence shows that the tugs whUe lying there at 
anchor on the ebb, lay very nearly in Une with the Coney island shore; 
that when the Nichols and the Easton attempted to go to the south- 
ward, i. e. upon the edge of the east bank, both of their tows, some 
400 or 500 feet distant, went more to the northward than the tugs, 
instead of drifting more to the southward, as the alleged tideway 
would haye caused them to do ; and after collision they ail cleared by 
swinging and drifting to the northerly side of the scow aground in- 
stead of to the southward, and continued drifting in the same direc- 
tion. 

Both of thèse collisions were manifestly caused by the same mis- 
take of attempting to go to the southward of the scow agTound or 
sunken; and both, I am satisfled, happened because neither the 
captain of the Nichols, nor the captain of the Easton was sufQciently 
acquainted with the location of the channel, nor with the proper way 
of nayigating through it. Both were comparatiyely young men. The 
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answer of the Easton allèges that slie went as near to the east bank 
as possible; and the testimony of the captain of the Nichols showa 
that he supposed that the scow of the Ceres was upon the north side 
of the channel wav, instead of on the south side of it. This same 
mistake by both, was the real cause of both collisions. The captain 
of another tng, the Decatur, twice made a similar mistake. No per- 
sons from the Decatur were called as witnesses. The pilots of the 
other tugs going up and down, who knew the channel way better, had 
no difftculty in keeping away both from the Ceres' scow, and from 
No. 3 by ^, good distance. They passed well clear to the northward, 
where there was in fact abundant room for them to go, and to go 
without difficulty. It was only those who did not know the channel 
way and who tried to flnd a channel over the east banli, that got into 
trouble. 

Upon this view of the f undamental cause of the collision, it is not 
important to consider at any length what has mostly occupied court 
and counsel upon the trial and the argument; namely, the particular 
signais given or omitted by either, or the lights displayed. Thesni 
were ail immaterial. The évidence is overwhelming that the night 
was a bright, moonlight night. I am obliged to discrédit the évidence 
of the Easton on this point. The Mchols, on approaching the (îores' 
tow, had the prôner channel course been known to her captain, and 
had any proper lookout been kept, would hâve had no trouble in go- 
ing to the northward where there was abundant breadth of deep 
water, and no difficulty from the tide. The Ceres' scow wan sratu-r.- 
ary; the Ceres was trying to move her and their positions were ler- 
fectly discemible from a quarter of a mile to a half mile distant. 
There were lights upon both and there was no need of any further 
signais to an approaching tug to keep away; nor any difûculty in 
doing so to a pilot knowing the channel; nor did any i-u.'e or régula- 
tion require any further lights or signais. 

So as respects the collision on the foUowing night, the same re- 
marks apply. No spécial signais, lights, or whistles were required by 
any raie or régulation. In a dangerous place, notice of some kind is a 
reasonable obligation; but any signal that naturally serves as a suffi- 
cient warning to keep off, according to the circumstances, is euough. 
For an anchor, dropped where it is likely to cause injury to other ves- 
sels, a buoy is enough; and a wreck, or a vessel aground, in the ab- 
sence of any rule on the subject, is sufficiently notifled to approaching 
vessels by any unusual signal calculated to arrest attention and to 
give warning. In this instance, two red lights, platnly a warning sig- 
nal, were displayed from the tug Wright, which was at anchor by 
the wreck, to cover her, She was on the south edge of the channel, 
and the two red lights were a signal not appropriated to any other 
use; and in that spécial situation where the liability of beats to 
get aground was known, such a signal would necessarïly suggest 
either a groundtng or a wreck of some boat there. The défense of 
the Easton is, not that such signal lights were not understood, but 
that only one red light was visible, and a whit^e light, instead of two 
red lights. I cannot accept her version on this point any more than 
in regard to her testimony as to the darkness of the night. The proof 
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is abundant that both red lights were set and were visible. To the 
claim that the Wright was mistaken for some light-draft sailing ves- 
sel in that locality, I attach no weight. The signais of the Wright 
were sufiScient; they were visible at a long distance; and the Easton 
was bound to avoid the danger indicated by going in the proper chan- 
nel to the northward a reasonably safe distance away. The cause of 
the collision was that the Easton did not heed the two red lights of 
the Wright in tdme, and because her pilot, being ignorant of the true 
location of the channel, took the unjustiflable course to the south- 
ward. 

Decree for the libelant against the Nichols and the Easton, and ex- 
empting the Gères and the Wright. 
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FOX V. THE CHARLES H. SENPF. 

(District Court, S. D. New York. November 23, 1892.) 

Collision— TuGs and Tows— Lnspectob's Rules. 

The tug D., while swinging off and around from the end of pier 7, East 
river, to go down the river, collided with a float In tow of the tug S., 
whlch was coming up agalnst the ebb tide, about 100 or 125 yards outslde 
the pier, preceded by another tug, a little on the inslde of her; both navi- 
gating thus near the shore in violation of the statute, and preventing the 
D. and the S. from having timely view of each ottier, and givlng the 
signais required by the Inspector's rules. The D. had no lookout, except 
the pilot; and the court found that a careful lookout woiild hâve discov- 
ered the S., notwithstanding her closeness to the shore, and the inter- 
vening boats. Eeld, that both tugs were in fault, and that the owner of 
the D. should recover one half his damages. 

In Admiralty. Libel by Charles A. Fox, as owner of the steam tug 
P. W. Devoe, against the steam tug Charles H. Senfl, to recover dam- 
ages for collision. Decree for libelant for one half his damages. 

Carpenter & Mosher, for Fox. 
Benedict & Benedict, for The Senff. 

BEOWN, District Judge. The F. W. Devoe, while swinging off 
and around from the end of pier 7 to go down river, came in contact 
with the port quarter of the float alongside the Charles H. SenfE, go- 
ing up against the ebb tide. I flnd that the place of collision was not 
more than from 100 to 125 yards outside of the end of pier 7; that 
the tug Sisson was previously coming up a little ahead and inside 
of the Senff and passed pier 7 about the time the Devoe swung out; 
that the navigation of both the Senff and the Sisson was near the 
shore in violation of the statute and without justifiable cause, and 
caused an obstruction to a considérable extent in the proper and 
timely view of the Devoe and the Senfl to each other, and the giving 
of timely signais as required by the inspector's rules. This fault 
of the Senfl was for the above reasons material, and also because it 
left but very short time and space for considération to the Devoe 
after the latter saw the Senfl; and thèse faults are not made remote 
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and Immateriàl by thé fact tkat it was still possible for tbe Devoe, 
as I flnd was the case, to bave avôided the collision, had sbe made 
no miscalculation conceming the course of the Senfl and ber tow, 
arising from. tbe sloping position- of tbe float and tbe greater projec- 
tion of tbe stern, wbicb was probably tbe ultimate cause of tbe col- 
lision. Tbere was no lookout on tbe Devoe, except tbe pilot, and bis 
lookout on swinging around on tbe ebb tide was insufiacient. I tbink 
a careful lookout would bave discovered tbe position and course of 
tbe Senff, notwitbstanding ber closeness to tbe sbore and the inter- 
vening boats. And tbe ability to bandle a smaU tug like tbe Devoe 
witbin a narrow space was sucb tbat tbe Devoe migbt aJso bave 
avoided tbe float by sufBcient backing. Her temporary stopping to 
back was, no doubt, tbe resuit of miscalculation at tbe moment; but 
the time and space for observation were so short in conséquence of 
the closeness of the Senff to the sbore, tbat both vessels seem to me 
plainly responsible for the collision, and tbe libelant can recover, 
therefore, but one half bis; damages. 
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NEW TORK CENTRAL LIGHTERAGB NO. 2. 

RBDDY V. NEW YORK CENTRAL LIGHTERAGE NO. 2 and TRANSFER 

NO. 8. 

(District Court, S. D. New York. December 21, 1892.) 

Collision— TuGs and Tows— East RrvEU— Navigation Neab Pikbs. 

Steam tug No. 2, with a heavy tow alongside, havlng just left the eu' 
of pler 5, East river, headlng up, was swinging out In tlie ebb tide to go 
down the river. Steam tug No. 8, with a car fioat in tow alongside, was 
comlng up the river at the rate of about 6 or 8 knots, and so near the pier 
that she could not be seen by No. 2 untll the latter had left her pier, and 
when the two were about 750 feet apart No. 2 thereupon whisûed twice, 
and hooked up, In an attempt to pass ahead of No. 8, and out into the 
river; but the tow on her starboard side was struck and sunk by the car 
float alongside of No. 8. Held, that the cause of the collision was the 
fault of No. 8, In going at sueh speed, so close to the shore, around the 
bend, and that, the situation l>eing critical from the moment the vessels 
discovered eacdi other, the ordlnary ruie of the starboard hand did not apply, 
and tliat thé navigation of No. 2 wàs not, under the circumstances, négli- 
gent, but, if erroneous, was so by an error of judgment ia extremis, and 
by thè other's fault. 

In Admiralty. Libel by Philip Eeddy against tbe New York Cen- 
tral Lighterage No. 2 and ïransfer No. 8 to recover damages for a 
collision. Decree for libelant against No. 8, and exempting No. 2. 

Stewart & MackUn, for libelant. 

Carpenter & Mosher, for the New York Central Lighterage No. 2. 

Page & Taft, for the Transfer No. 8. 

BEOWN, District Judge. A little after 2 o'clock in the aftemoon 
of September 6, 1892, as the steam tug No. 2, havlng just left the 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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end of pier 5, East river, was swinging out and around in order 
to go down the East river and up the Nortli river, with. four boats in 
tow, namely, two on each side, tlie libelant's canal boat 0. E. Moore, 
■vvhicb was the outer boat on the starboard side, came in collision 
H'ith a car float, which was coming np the East river near the New 
York shore ia tow of tug No. 8, on her port side. The collision was 
;i,bout abreast of pier 4, or between thaf and pier 5, and, as I find, not 
over 200 feet off from the end of the pier. The port corner of th*^ 
loat first sti'uck the canal boat about amidsliips, at an angle of a^joa* 
five points. The canal boat was light^ and the end of the lloai 
crashed intp and ran nearly through the canal boat, causing her to 
sink immediately. The above libel was filed to recover the damages. 

There is a conflict as to the distance from the ends of the piers, 
at which the tug No. 8 was coming up. The witnesses for the latter 
say that she was at least 300 feet off; whUe the witnesses for No. 2 
say that it was Very much lees. The latter are conflrmed by the 
pilot and deck hand on the Hamilton ferryboat Pierpont, which waited 
to allow tug No. 8 to pass ahead of her before going out of her slip ; 
they say she passed very near the end of the piers. Nor can I find 
that at collision No. 2 was heading towards Governor's island, and 
No. 8 for Atlantic avenue, as No. 8 contends. No. 8's witness Miller 
says No. 8 was heading about for Pulton ferry, Brooklyn, and as the 
angle of collision was but about live points. No. 2 woiild be head- 
ing about across the river as her witnesses testify. 

I find, therefore, that No. 8 was comiug up so near to the Staten 
island ferry and pier 1 that she could not be seen untU after No. 2 
had left pier 5, and was swinging out into the stream, and was prop- 
erly maMng her way out towards the middle of the river, where, by 
law, she was required to go; that No. 8 was seen as soon as she could 
be seen; that the bows of her float, the rest of her not being visible, 
appeared very near to pier 1, and so close to it as to make it ap- 
parently impossible for No. 2 to clear her by swinging round to star- 
board; that the two boats were then not more than 750 feet apart; 
and that in my judgment No. 2 did the best thing tha t was apparently 
possible to avoid collision, by giving a signal of two whistles and 
hooking up, in the endeavor to get out into the river as rapidly as pos- 
sible. No. 8 replied at once with two whistles. 

In behalf of No. 8 it is claimed that she stopped at once, and very 
speedUy backed strong. If this is true, and if No. 8 did do ail that 
she could to avoid the collision in that way, this fact, instead of re- 
lieving her from responsibïlity, only proves the more strongly the crit- 
ical situation in which the vessels were placed from the moment 
when they were discoverable. The pUot of No. 8 in fact says that 
he considered the situation dangerous from the flrst^ but that he 
gave the answer of two whistles, because No. 2 had asked it. 

The ordinary rule of the starboard hand does not control this case, 
for the reason that No. 8 was from the first in fault in going so close 
to the shore and at such speed, viz. from six to eight knots; so that 
there was not time and opportunity for No. 2, heavUy incumbered 
as she was, to get out of the way. The Amos C. Barstow, 50 Fed. 
Kep. 620. No. 8 was required by law to go in mid-river, "as near 
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as may 1)6;" or at least out far enough to give sulHcient tîme and 
space for No. 2 to observe and maneuver. Had No. 8 been at that 
distance out, the ordinary rule of th.e starboard hand would hâve 
controlled the case. But hère the situation, as above stated, was 
critical from the moment the two vessels were discovered to each 
other, and critical by the fault of No. 8 in going so near shore. Seen 
around the bend, No. 8 would natm-ally appear to No. 2 to be nearer 
the shore than she really was. Having no proper time and opportu- 
hity for observation, No. 2 could only act on what was seen at the mo- 
ment and accordtng to what seemed to be best. She was only bound 
to do the best she could, (The Kose Culkiii, 52 Fed. Kep. 328, 330;) 
and having been put in a critical situation through the fault of No. 
8, even if No. 2's pUot made any error of judgment as to what was 
best, such an error of judgment would not be a légal faidt The 
Blue Jacket, 144 TJ. S. 371, 392, 12 Sup. C3t. Eep. 711; The Elizabeth 
Jones, 112 U. S. 514, 526, 5 Sup. Ct. Eep. 468. No. 2 could not re- 
verse, becausè ia the ebb tide, if she had backed, she would hâve 
drifted down upon the vessels lying at the end of pier 4; and it 
would hâve been extremely rash, in my judgment, for her to attempt 
to tum nearly half a circle under a signal of one whistle, so as to go 
between the shore and No. 8, when No. 8 appeared already to be so 
near the docks. 

No. 8 in going so near the shore took ail the risk of being able to 
stop before running into any other boat around the bend that was 
navigated without fault^ and with reasonable sklll in the endeavor 
to keep out of the way as sôon as the danger was discoverable. The 
Amos C. Barstow, supra; The Columbia, 8 Fed. Eep. 716, 718. 

The présent case differs from ail those cited in behalf of No. 8 in 
the fact that the two boats when ârst visible were not a sufflcient 
distance from each other to give No. 2 the necessary time and space 
to make proper observations and keep out of the way. No. 2 was 
heavily incumbered. She could move but slowly and maneuver with 
difflciUty. The Garfleld in the case of The Amos 0. Barstow, supra, and 
the Devoe in the case of The Senff, 53 Fed. Eep. 669, which in other re- 
spects presented somewhat analogous facts, were quite the opposite, 
in the circumstances above named, being both unincumbered, easily 
and quickly handled, and, therefore, found to hâve been able to keep 
out of the way, notwith^tanding the fault of the Barstow and the 
Senff. Had No. 2, ta the présent case^ been a light tug unincum- 
bered, I should hâve held No. 2 in fault, upon a collision like this, 
because she would hâve been able by ordinary skill to hâve avoided 
collision, notwithstanding the fault of No. 8. The situation of No. 
2 with her heavy tow was whoUy différent. I am satisfled that she 
was managed with as much good judgment and skill as there was 
time to command, and that she is, therefore, without fault. 

Decree for the libelant against No. 8, and exempting No. 2. 
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CITY OF WASHINGTON v. OOLTJMBUS & C. M. R. OO. 

(Circuit Court, S. D. Ohio, B. D. January 25, 1893.) 

Bemoval OF Catjsbs— Skpakable Controvebst. 

In a suit by a city to condemn land occupied by a railroad corporation 
of another state as lessee of a railroad corporation of the same state, 
when the main issue is as to the right to condemn, the controversy as to 
the foreign corporation is not separate, so as to give it a right to remoye 
the cause to a fédéral court, although the home corporation flles a disclaimer 
alleging that the lease Is for 99 years, renewable forever, and that the 
foreign corporation Is practically the owner of the property, and will 
suffer ail the damage that may be inflicted; for the home corporation, 
as reversloner, still has an interest in the property. City of Bellaire v. 
Baltimore & O. K. Co., 13 Sup. Ct. Rep. 16, foUowed. 

Proceeding in tlie probate court of Fayette county, Ohio, by the 
city of Washington agatnst the Columbus & Cincinnati Midland Rail- 
road Company for the appropriation of a right of way for a street. 
From the verdict assesstng thè damages, défendant appealed to the 
court of common pleas of Fayette county. Subsequently the Bal- 
timore & Ohio Railroad Company and the Central Ohio Railroad Com- 
pany were made parties défendant, and the former petitioned for a 
removal to this court, which was granted. Heard on motion to re- 
mand. Granted. 

Joseph Hidy and WUlis & Fine, for plaintifflC. 
J. H. Collins, for défendant. 

SAGE, District Judge. The proceeding in this case in the probate 
court of Fayette county, Ohio, of which the plaintifE is the county 
seat, was for the appropriation of a right of way for a street within 
the incorporated limits of the plalntiff, and across the premises and 
tracks of the défendant. The défendant having demurred to the ap- 
plication, and, after the overruling of its demurrer, filed its answer, 
making sundry défenses to the application, and also setting up that 
the land sought to be taken was reasonably worth f 100 per front foot, 
and that the residue of defendant's lands would be made less valua- 
ble, by reason of the appropriation, in the sum of $10,000, the appli- 
cation was heard before the probate court and a jury, which assessed 
the compensation for the lands taken at |264.79, and the damages 
to the residue of the defendant's lands at |125. The court having 
conflrmed the verdict of the jury, and its assessment, the défendant 
filed written notice of an appeal to the court of common pleas of 
Fayette county, and on the Ist of February, 1892, filed the appeal 
bond, in due form, and the same was approved by the probate court, 
and a la-anscript of the proceedings in thè cause sent to the court of 
common pleas. On the 30th of April, 1892, the défendant flled in the 
court of common pleas an additional answer, setting up that it had 
not then, nor had it had since the commencement of the proceedings, 
any interest whatever in the lands sought to be appropriated ; that 
préviens to the commencement of the proceedings it had leased its 
entire railway track, yarde», and ail other property of every descrip- 
tion, to the Central Ohio Railroad Company, os reorganized, and that 
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that Company 'thereupon assignée! and transferred said lease to 
the Baltimore &:OMo Eailroad Company; that said lease, by its terms, 
tooh effect on th.e Ist day of January, A. D. 1890, and was for the term 
of 99 years, renewahlé forever, "so that," the ans'wer proceeds to set 
fortpki, "whatevçr damage is done to the track by reason of thèse 
ëQÎidieiiiftation liroceedings will be done to the property of the Balti- 
more & Ohio Eanroad Company, and not to this défendant herein, 
and that by virtue of said lease the said Baltimore & Ohio EaUroad 
ConlpaîïJ; became practically thé owner of the property sought to be 
taketl, àâd whatever compensation is awarded therefor should be 
^iWas^îieâiè that company, and not to this défendant; this défendant 
hereby; and herein disclaiming ail interest in said property, in any 
form or manner, at the time of thé commencement of this suit, nor 
siBce, and, having an,swered, asks to be discharged." On the 23d of 
Apriï, 18)9^, upon a sho^ing that the iS^ltimore & Ohio Eailroad Com- 
pany ,^d the Central; OMo EaUroad Coinpany claimèd some interest 
iUljbhe ièal e^t^te soûght to be appropriated, the court of common 
PflfijÇ^s , pmd!^ both those companieS partie^ défendant, and ordered 
Pfi^seiissïièd against thenj. On the 30th of April, 1892, the Balti- 
more 45 Ohio Eailroad Company (liaving been duly served with pro- 
cess pn l^e 23d day of ÀprU, 189^, notîfying it that the cause on 
appéal wouid be for hearing before sàid court of common pleas on 
the 21st of May, 1892, and requiring it to appear at that time, and 
set up any claim which it might hâve to said premises, or to compen- 
sation and damages which might be awarded) flled its pétition for 
the removal of the cause to this court, setting forth that it was a 
citizen of the state of Maryland, and had a separable controversy 
with the iplaintiff. The Central Ohio EaUroad Company was also 
served with summOns on the — ^ — day of April, and thereby required 
to appear at the same time as the Baltimore & Ohio Eailroad Com- 
pany. On the 7th day ût May, 1892, the court of common pleas made 
an entry granting the pétition for removal. 

The motion to remand must be granted, upon the authority of 
City of Bellaire v, Baltimore & O. E. Co., decided by the suprême 
court of the TJnited States, November 14, 1892, (see 13 Sup. Ct. Eep. 
16,) and holding that in a suit by a city to condemn land occupied by 
a railroad corporation of another state as lessee of a raUroad corpo- 
ration of tiie 6ame state, when the main issue is as to the right to 
condemn, the controVersy as to the foreign corporation is not sepa- 
rate, so as té give it a right to remove the cause to a fédéral court, 
although the interests of the two défendants, and their separate 
awards of damages, must be determined as incidents to the principal 
controversy; unless the filing of a disclaimer of ail interest by the 
Cincinnati Midland Company, which is an Ohio corporation, is a 
circumstance sufllcient to dislinguish this case from that. I do not 
think it iS. The disclaimer is expressly, by the amended answer of 
the Midland Company^ based upon the fact that it had made a lease 
of the property sought to be appropriated to the Baltimore & Ohio 
Eallroald Company, for 99 years, renewable forever. But the assign- 
ment of that lease did not transfer to the Baltimore & Ohio Eailroad 
Company ail the interest of the Midland Company in the premises. It 
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still holds tlie reTersion, and lipon a surrender or ïorféîture of the lease 
would be reinstated in f uU ownership. Tlie plaintiff, tha-efore, was net 
bound to accept the disclaimer, or, if it did, was entitled to a judgment 
respectiïig the costs, and passing updn the effect of the disclaimer. 
MoreoTer, in the saine entry by which the Ba.ltiniore & Ohio 
EaUroad Company was made a party défendant, the Central Ohio 
Eailroad Company, another Ohio corporation, was aiso made a party 
défendant, as claiming to hâve some interest in the property sought 
to be appropriated. Although it is set up in the amended answer of 
the Midland Company that the Central Ohio Company was the lessee 
in the lease granted by the Midland Company, and the assigner to 
the Baltimore & Ohio Company, that amendment canûot be taken as 
establishing the fact, nor as authorizing the court to décide that thé 
Ohio Central Company has no interest in the property. The décision 
in City ôf BeUaire v. Baltimore & O. K. Co., above cited, would 
apply and make an order remanding the case necessary, even if the 
disclaimer of the Midland Company, if it were the only other party 
défendant, would sustaîn the removal by the Baltimore & Ohio 
Eailroad Company to this court The motion to remand will be 
granted, with aU costs attending the removal, and in this courte to 
be taxed against the Baltimore & Ohio Eailroad Company. 



BGAN V. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court, N. D. lowa, E. D. January 21, 1893.) 

No. 445. 

1. Removal of Causes— Time or Removal — Filing Pleadings in State Coubt. 
It is not necessary, in order to tlie removal of a cause, that any pleading 
on belialf of défendant should flrst be flled In the state court; and déci- 
sions by a State court that such filing is necessary are not binding upon 
the fédéral courts. 

3. SAMB— SUPFICIENCY OF PETITION. 

In an action in a state court, plalntift clalmed damages In the sum of $27,- 
000 for a death by wrongful act. Défendant, being a citizen of another 
state, flled in the state court a pétition for the removal of the cause to a 
fédéral court, averring that the "matter and amount la dispute" exceeded 
$2,000. The state court accepted this pétition and the bond filed there- 
with, and. the transcript was flled In the fédéral court. Hdd, on a motion 
to remand, that it sufflciently appeared that a "controversy" exlsted be- 
tween the parties, although the pétition dld not directly allège the same. 

At Law. Action brought by Julia Egan, administratrix of the 
estate of John J. Egan, in an lowa state court, against the Chicago, 
MUwaukee & St. Paul Eailway Company, to recover damages for 
the alleged wrongful death of the said John J. Egan. The cause 
was removed by the défendant to the United States circuit court, 
and is now heard on a motion to remand. Denied. 

Hubert O'Donnell and Henderson, Hurd, Daniels & Kiesel, for the 
motion. 
W. J. Knight, opposed. 
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SHIBAS, District «ITudge. Thjs action was brought originally in 
Éhe district court of ; Ôu'buque county, lowa, from which it was re- 
moved to tMs court upon tke application of the défendant company. 
The pl^ntifE is, and was wlien tiie suit was brought, a citizen of 
lowa, and the railway company was and is a corporation created 
under the laws of the, state of Wisconsin. The action is to recover 
damages in the sum of $27,000, alleged to hâve been caused to the 
estate of John J. Egaîi, the plaintiff's décèdent, in that it is alleged 
that he was killed while in the employ of the company, and that his 
death was caused by négligence on part of the company. The state 
court gr^ted the prayer pf the pétition for removal, which was filed 
in that court in due season, and the transcript was thereupon filed 
in this court 

In support of the motion to remand, now made on behalf of the 
plaintifl, two grounds are relied on; the flrst being that when the 
order of removal was made, and the transcript was ffled in this court, 
no pleading had been filed in the state court on behalf of the de- 
fendant, and therefore it did not appear that there was a contro- 
versy between the parties justâfying a removal. It has been the 
settled.rule in this circuit for years, that the flling of a demurrer or 
answër to the pétition pf the plainttff is not a prerequisite to the 
removal of à case wbich otherwise cornes within the provisions of 
the removal acts. The suprême court of lowa has in several cases 
held that the right of removal cannot be exercised untU a pleading 
making an issue has been duly filed; but, as the question is one 
arising upon the- proper construction of the statutes of the United 
States, thèse, décisions are not binding upon this court, as would be 
the case if the question Was ohe ari^tng under the statutes of lowa, 
in which event we would cheerfully follow the ruling of the state 
court, The statute of the United States requires the pétition for re- 
nibval|,oii the grouhd ot diverse citizepship to be filed before or at 
the thnetihe défendant is required to plead in the state court. 
To avoid, as far as possible, the evils of the delay necessarily at- 
tendant on the change of forum, it has been the policy of the 
fédéral çotirt.s to require, as far as possible^ prompt action on part of 
those wh,o seek to reîhové a case from Ûxe state to the United 
States. It has been unif ormly ruled that if the time for flling an an- 
swër, by consent of the parties, or by order of the court, has been 
extended beyOnd the time when the pleading would be due under 
the statute pf the state or by the gênerai rules of the court, such 
extension of time for pleading will not avaU to extend the time for 
applying for a removal; and it has been likewise held that a party 
cannot be permitted to experiment in the state court touching the 
merits of Ms case, and then, if the résulta are not to his liking, re- 
move the case into the fédéral court. Under the removal section 
of the act of 1888, a défendant may apply for a removal before the 
time for pleading in the state court has arrived. If it had been the 
intent of congress, in passing the act, not to permit a removal to be 
taken until after the issue had been joined in the state court, it 
would hâve been very easy to make such intent plain upon the 
face of the statute; but, instead of so declaring, the act grants the 
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riglit to flle the pétition for remoTal at any time before the time for 
pleading in tke state court, which clearly indicates that it mav be 
flled at any time before the pleading is due, and without référence 
to the fact of whether issue Las been joined or not. The filing of 
an answer at the same time the pétition for removal is flled confers 
no right upon the state court to take action on the answer. If the 
case is a removable one, and the pétition containing the necessary 
averments, with the proper bond, is flled within the time flxed by 
the statute, then the power of the state court over the case is at an 
end. It cannot look into the averments contained in the answer to 
ascertain whether it is proper in form or in substance. So far as 
the state court is concerned, the answer is of no moment, pro^aded 
the record otherwise shows the case to be one that is removable; 
and requiring it to be flled before a removal can be had only in- 
creases the expense by increasing the size of the transcript. If 
congress had iatended not to authorize a removal, except in cases 
wherein an actual controversy was shown to exist by the issues 
made in the pleadings flled by the adversary parties, apt language 
would hâve been used, flxlng the time for applying for the removal 
after issue had been in fact joineid, instead of requiring it to be 
done before or at the time the answer is due according to the rules 
of practice in the state court. 

The second position taken in support of the motion to remand is 
that, grânting that it is not necessary to flle a pleading in the state 
court as a prerequisite to the right to remove a case, nevertheless it 
must be made to appear, in some way, that there is actually a con- 
troversy between the parties, and that in the présent case this 
was not made to appear in the state court upon the face of the rec- 
ord, and therefore the order of removal was improperly made, and 
the case shoidd be remanded. The pétition for removal, after giv- 
ing the title of the court and of the case, states that "your peti- 
tioner, who is défendant in the above-entitled cause, respectfuUy 
shows to this honorable court that the matter and amount in dispute 
in the above-entitled suit exceeds, exclusive of interest and costs, 
the sum or value of two thousand dollars; that the controversy in said 
suit is between citizens of différent states," etc. 

The point of the objection to the pétition is that it does not di- 
rectly aver that there is a controversy between the parties; yet tak- 
ing thèse averments in connection with the pétition in the case, 
wherein a cause of action is clearly set forth in favor of the plain- 
tiff and agalnst the défendant, it certainly does appear that there is 
a controversy between the parties to the suit. The pétition in the 
actif^n asserts a claim against the défendant for the causes therein 
stateJ, and for damages in the sum of |27,000, and prays judg- 
ment for that sum. The défendant in the pétition for removal 
"shows to the court that the matter and amount in dispute in the 
above-entitled suit exceeds two thousand dollars," etc. Pairly con- 
strued, this is an averment that, in the case referred to, there Is a 
matter in dispute which exceeds in amount the sum of $2,000. The 
state court accepted this averment as a statement showing that 
there was in fact a controversy between the parties, and no ground 
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îâ nO% t)erceiTed tvhy ;àucll ruling ôf the state court shduld be held 
bàd. If, afcs â matter ôf fàct, there wâs not a controversy between the 
, parties, ïind the state court was imposed upoïij there is ample power 
la this court to remedy the wrong, and punish, by way of costs, the 
wrbag done; but theré is no clahn aow made that there is not in 
fact ^n actual eontrotérsy between the parties, aUd àlways bas been 
since th© action was commenced in thè state court. The record in 
this cotlrt shows that the défendant has flled an ahswer denying the 
allégations of the plaintiff's pétition. As the case now stands, it 
appears that the samë was removabld into this court upon the péti- 
tion of the défendant, iii that it apyears that it is now, and was 
wheh it was commenced, an action between citizens of différent 
States, the plaintiff living in lowa, and the défendant being a cor- 
poration bf Wisconsin, wherein is involted a controversy exceeding 
in aniôUnt the sum of |2,000. There is no ground for holding that 
the state court was in any way imposed upon, or that by the want 
of positive averments in the pétition for removal that court was mis- 
led as to thé actual faCts. It is not to be denied thàt the pétition 
fer removal is open to the criticism made upon it, yet I do not think 
it ought to be held thàt the construction put upon it by the state 
court cannot be sustained. 
Motion to remand is therefore overruled. 



WYMAN et aJ. v, MA.THEWS et al. 
(Circuit Court, D. South Dakota, E. D. January 20, 1893.) 

1. Fkderal Courts— Ai>Mmi8TBKiNO State Statutbs— Assignmbnt fob Bbn- 

EFIT DP Crbditobs— Validity— Prefebencbs. 

The South Dakota statute relating to assignments for beneflt of creditors 
(Civil Code, § 4660) déclares such asslgnments vold il made upon any 
trust or condition by whlch any créditer receives a préférence, but pro- 
vides that In Such case the property of the Insolvent shall become a trust to 
be admtnistered In equlty In the district court, and shaJl Inure to the benefit 
of ail the crfditors in proportion to their respective claims. Held, that in 
the case of forelgn creditors the rights glven by thIs statute may be en- 
forced In a fédéral court 

2. ASSIGNMBKT TOB BeNEFIT OF CeBDITOBS — PeBFBEBNCBS — RiGHTS OF GbN- 

BBAIi CBEDI^OBS. 

When an assignment has been made with préférences, the unpreferred 
creditors may maintain a biU imder the statute to secure the application 
of the fund to ail the debts pro rata, without flrst reducing their claims to 
judgment, 
8. Samb— WfiAT Constitutes— Chattei. Mobtgagb. 

A trader betng insolvent, and ownlng a stock of goods worth about 
$5,000, which was praotically aU the property owned by her not Incumbered 
to Its full value, made a chattei mortgage thereof to a bank to secure debts, 
aggregating $4,250, wlth a proviso that the mortgagor should retala pos- 
session ànd sell the gopdé iù the ordlnary course of business for cash only, 
and apply the proceeds "thereof to the satisfaction of the mortgage by de- 
livering the same to the mortgagee daily at the said bank; and that in 
case of default in such payments, or ha case the mortgagee should deem 
itsell insecure, it mlght take immédiate possession, and seU the goods at 
pubUc auction. Held, that by this mortgage the tradei* evinced an intention 
to surronder dominion and eontrol of practicully ail her property, and the 
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same was therefore, in effejt, an asslgnment for the beneflt of creditors, 
which was vold under Civil Code S. D. § 4660, as giving a préférence, and 
inured to tlie benefit o( ail her creditors, accordtDg to the amount of their 
clatms. 

In Eqiiity. Bill by 0. C. Wyman and others against Ida A. 
Mathews and others to enforce a trust in the property of an insol- 
veut trader under the provisions of section 4660 of the Civil Code of 
South Dakota. Heard on application to dissolve an injunction and 
set aside an order appolnting a receiver. Denied. 

Chase, Kean & Sherman, for complainants. 

Kennedy & Kennedy and Taylor, Shull & Fariisworth, for de- 
fendants. 

SAN BORN, Circuit Judge. Prior to December 27, 1892, the de- 
fendant Ida A. Mathews was a merchant operating a gênerai store at 
Armour, in South Dakota. She had a gênerai stock of merchandise 
and some store flxtures of the value of about $5,000, and she was in- 
solvent. She owed over 14000 that was past due. She had no 
means to pay her debts as they matured, except from the sales of 
the stock of merchandise. Ail of her property, except this stock 
and the flxtures in the store she occupied, was incumbered to its full 
value, so that she had no substantially valuable Interest in any 
property except the stock of merchandise and flxtures. She owed 
the défendant the Douglas County Bank |551 that was past due, 
and on December 27, 1892, to secure the payment of this debt and 
other debts that were past due, she made a chattel mortgage of ail 
her stock and flxtures to the bank to secin-e the payment of $4,251, 
according to the conditions of a promissory note made by her, pay- 
able on or before May 1, 1893, with 10 per cent interest. The mort- 
gage in terms provided "that the mortgagor shall retain the posses- 
sion of said merchandise and flxtures, and sell and dispose of the 
same in the ordinary course of trade for cash, and for cash only, and 
apply the proceeds thereof to the satisfaction of this mortgage by 
delivering the same to the mortgagee daily at the said bank as se- 
curity for the payment to the said Douglas Co. Bank of forty-two 
hundred dollars and flfty dollars, with interest thereon, as expreesed" 
in the note; and "that in case of defanlt made in the payment of the 
above-mentioned sums of money, or any part thereof, or if the mort- 
gagee shaU at any time deem himself insecure, even before the mar 
turity of said note, then, and in either of the above cases, it shall be 
lawf ul for said mortgagee or their assigns, by themselves or agents, 
to take immédiate i)ossession of said goods or chattels wherever 
found, ♦ » • and to sell the same at public auction," and apply 
the proceeds to the payment of the mortgage debt, returning the 
surplus to the mortgagor. The complainants were gênerai creditors 
of the défendant Mathews at this date, and they hâve siuce become 
the assignées of claims of other creditors which amount in the ag- 
gregate to about $2,500. On January 4, 1893, complainants flled 
their bUl in the circuit court, alleging that the défendants were sell- 
ing the property and applying the proceeds to the payment of the 
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mottgâgiB debt in préférence to the other creditors of the défendant 
2y(^tli6ws,,aiid this is admitted by the answers. 

The complainants applied to the ch-cuit court for an injunction 
against the défendants restraining them from the disposition of the 
pïwpetety, and for tlie appolntment of a receiver, on the ground that 
the'ohattel mortgage was in effect an assignaient of lie propertv 
ôf the défendant Mathews with préférences, and that it created a 
trast fund for the benefit of ail her creditors, under the provisions 
of section 4660 of the Civil Code of South Dakota, and that the 
défendants were violating the trust thus created. An injunction 
was issued, and a receiver appointed. Application is nov? made to 
set aSîde the order appointing a receiver, and to dissolve the injunc- 
tion. 

Section 4660 of the Code of South Dakota provides that — 

"An iàsolvent debtor may in good laltn exécute an assignment of property to 
one et more assignées, In trust towards tne satisfaction of hls creditors, In 
coBJBormlty to tlie provisions of this title; subject, however, to tlie provisions 
o^ rUjils Code relative to trusts and to fraudulent transfers, and to the restric- 
tifths imposed by law upon asslgnments by spécial partnersliips, by corpora- 
tions, or by otlier specifled' classes of persons: provided, moreover, tbat such 
âislgnment shall not be valid If It be upon or contaln any trust or condition 
by : 'ttthich any creditor Is to recelve a préférence or priorlty over any otlier 
eredltor; but la such case the property of the insolvent shall become a trust 
fund, to be àdmloistered In equity In the district court, and shall mure to the 
beneflt of ail the creditors in proportion to their respective claims or demands." 

Of this suit in equity to enforce a trust and to distribute a fund 
created under this statute, the circuit court of the United States 
has jurisdiction. Eights created by state statutes may be enforced 
in the fédéral courts by foreign creditors, where those statutes pre- 
scribe methods of procédure whlch by their terms are to be pursued 
in the state courts of original jurisdiction, and there is nothing of a 
substantial character in the methods prescribed which makes it im- 
possiWe for the United States circuit court to substantially foUow 
those inethods. Clapp v. Dittman, 21 Fed. Eep. 15, 17 ; Eailway 
Go. V. Whitton, 13 Wall. 270, 272, 274, 286; Clark v. Smith, 13 Pet. 
195, 203; Fitch v. Greighton, 24 How. 159, 163; Eeynolds v. Bank, 
112 U, S. 410, 5 Sup. et. Eep. 213 ; Ex parte McNiel, 13 Wall. 236, 243. 

It was not necessary for the complainants to reduce their claims 
to judgments in order to maintain this bUl. The theory of the bill 
is that, by the exécution of the chattel mortgage, a trust was created 
under this statute for the beneflt of thèse and ail the other creditors 
of the défendant Mathews. The beneflciary of a trust may allège 
and prove himself to be such, and may maintain his bUl in equity 
to enforce the trust, although he is a simple contract creditor, with- 
out flrst exhausting his remedy at law, or reducing his claim to judg- 
ment, because it is not the judgment creditors, but ail the creditors, 
who are the beneficiaries of the trust. Day v. Washbum, 24 How. 
352, 356; Clapp v. Dittman, 21 Fed. Eep. 15, 18; Case v. Beaure- 
gard, 101 U. S. 688, 691; Brisay v. Hogan, 53 Me. 554; Goncelier v. 
Foret, 4 Minn, 13, (Gil. 1.) 

When an insolvent debtor recognizes the fact that he can no 
longer go on in business, and détermines to yield the dominion of 
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his entire estate, and in exécution of tliat purpose, or witli an intent 
to évade the statute prohibiting préférences to creditors, transféra 
ail, or substantially ail, of his property to a part of hls creditors, to 
be applied to tbe payment of thelr claims in préférence to those of 
his other creditors, the instrument or instruments, whether in form 
assignments, chattel mortgages, deeds of trust, or confessions of judg- 
ment, by which such transfer is made, constitute an assignment un- 
der ttds Dakota statute, the beneflts of which may be claimed by 
any creditor not so preferred, who will take the necessary steps in a 
court of equity to enforce the equality contemplated by the statute. 
Straw V. Jenks, pak.) 43 N. W. Eep. 941; White v. Cotzhausen, 129 
U. S. 329, 343, 9 Sup. Ot. Bep. 309; Perry v. C!orby, 21 Fed. Jîep. 15, 
737; Clapp v. Nordmeyer, 25 Fed. Rep. 71; Preston v. Spaul<Cng, 120 
m. 208, 10 N. E. Rep. 903; Kerbs v. Ewing, 22 Fed. Rep. 693; Bur- 
rows V. Lehndorff, 8 lowa, 96, 103; Winner v. Hoyt, 66 Wis. 227, 28 
N. W. Rep. 380, 385. 

The proofs presented on this hearing satisfy me that the défendant 
Mathews was insolvent when she made this chattel mortgage; that 
the mortgage corers substantially ail her property in which she bas 
any valuable interest; that its eflect is to surrender the dominion 
and control of the property to the défendant the Douglas County 
Bank; and that the bank had ample notice at the time it took the 
mortgage to put it upon an inquiry that must, if pursued, hâve given 
it knowledge of ail thèse facts. The défendant Mathews must be 
presumed to hâve intended the Imown and necessary resuit of her 
act, and ï cannot pursuade myself that she could hâve executed this 
instrument without having intended thereby to close out her busi- 
ness, and surrender the dominion and control of her property. It is 
patent that slie intended no longer to conduct her business, because 
she could not, under the mortgage, use a dollar of the proceeds of the 
sales of her stock to replenish it until she had fully paid the $4,251 
and interest, in cash, out of the sales of a stock that was worth but 
a small margin above the amount. She had no other means of re- 
plenishing it, and she could not hâve conducted her business as a 
marchant without replenishing it. It is patent that she intended 
by this mortgage to surrender the dominion and control of her prop- 
erty to the bank, because by its terms she did in fact do so. Tho 
value of the property was so little above the amount of the mort- 
gage debt that it could not be expected, in view of the fact that the 
stock must be sold out without replenishing it, that she could real- 
ize from it more than the amount of the debt; and hence, while she 
nominally retained the possession, she reaUy held it in trust as the 
agent and for the sole benelit of the bank. The terms of the mort- 
gage prohibited her from using one dollar of the proceeds of the 
sales for her own services or living expenses; they required ail the 
proceeds to be paid over daUy to the bank; they prohibited her from 
removing any article from the store, or disposing of any article oth- 
erwise than for cash, untU the entire debt was paid; and they gave 
the bank the absolute right, in case she failed to comply with thèse 
terms, or in case it deemed itself insecure, to deprive her of the poor 
privilège of this nominal possession, and to sell the whole prop«1iy 
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at public auction befora the debt fell due, and apply ilie proceeds 
to the payment of its debt, to the exclusion of every othCT créditer 
of the morfcgagor. This mortgage has the same practical opération 
and eflect that an assignment to the bank giving it a préférence for 
the 14,251, and containing a provision that the assigner should act 
as the baiik's clerk in making the sale of the goods without compen- 
sation unta the bank discharged her, would hâve had. The défend- 
ant Mathews, under this instrument^ is in effect the clerk of the bank, 
subject to discharge at any moment^ under a centract to serve vrith- 
out compensation. That the f onn of the instrument is a chattel mort- 
gage oannot take it from under the ban of the statuta The statute 
cannot be evaded by such a subterfuge. Its évident purpose was to 
prevent'M insolvent debtor who had made up his mind that he could 
no longer proceed with his business, and that it was necessary for 
him to suïrender the dominion of his property, from then preferring 
one or more of his creditors to others. It is a remédiai statute, and 
must be UberaUy construed, so as to advance the remedy it provides, 
and prevent the préférences it prohibits. 

Under the proofs, as they now stand, the exécution of this chattel 
mortgage created a trust for the benefit of aU the creditors of the 
défendant Mathews under the proviso of section 4660. If, at the 
final hearing, a state of facts différent from that presented upon the 
pleadinga and affldavits before me is developed, the proceeds of the 
property will be decreed to the parties entitled to them, but, as the 
case now stands, the application to set aside the order appointing the 
receivCT, and to vacate the injunction, must be denied. 



TINSLB3T V. HOOT et al 

(arcult Court pf Appeals, Fifth Circuit. January 9, 1893.) 

No. 80. 

1. FBDBBAL COtJHTS — .JUKiSDICTIOliî — DiVBBSE CiTIZBNSHIP — RESIDENCE. 

Averments showlng diverse résidence are net équivalent to averments of 
diverse citizenship, and are Insufflclent to sustatn the jurlsdlctlon of a 
fédéral court. 
3. Appeal— jTTRrsDioTioN — Deï-ects Noticed bt Court dp its Own Motion. 

The jurlsdiction of a fédéral circuit court must appear aiflnnatively on 
the record, and a default therein wUl be noticed by the appellate court of 
Its own motion, and the case reversed and remanded, with directions to 
dismiss, unless proper amendments are made. 

In Error to the Oirciut Court of the United States for the 
Eastern District of Texas. 

At Law. Action of trespass to try title, brought by Thomas 
Tinsley against A. B. Hoot and others. Verdict and judgment for 
défendants, and plaintiff brings error, Eeversed. 

S. W, Jones, (W. B. Denson, on the brief,) for plaintilE in error. 
iPercy Kobérts, (F. Chiarles Hume, of counsel,) for défendants in 
error. 

Before PARDEE aûd McCOEMIOE, Ck cuit Judges, and LOCKE, 
District Judge. 
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PAKDEE, Circuit Judge. The record does not show the juris- 
diction of the circuit court. The suit is one of trespass to try title 
to ono third of a league of land in San Jacinto county, Tex., and within 
the eastern district of Texas. On the trial in the circuit courte plaintiiî 
asserted title to the land through a deed from the sole surviving heir 
of the patentée. Défendants deraigned title through a judgment 
obtained in the district court of the state for Walker county, Tex, 
in a proceeding in personam, with citation by publication. The 
jurisdiction of the circuit court, if existing at ail, therefore de- 
pended upon the opposite parties being aliens and citizens of the 
United States, or citizens of différent states. The plaintiff's original 
pétition makes no averment as to the citizenship of any of the par- 
ties, but in the description of parties allèges as foUows: 

"The pétition of Thomas Tinsley, who résides in the state of New York, 
complaining of Joshua B. Hoot, A. B. Hoot, and J. M. Phillips, who réside 
In San Jacinto county; of Imogene Banton, who résides in McLennan cotmty; 
of Jnliet B. and her husband R. H. Bush, Gomelia Hamilton, Sallie E. Glbbs, 
W. S. Glbbs, and the minor chlldren of Sanford Glbbs, deceased, to wit, M. 
A. Glbbs, Thomas G. Glbbs, Saille S. Glbbs, J. P. Glbbs, and Luteola Glbbs, 
who réside in Wallser county, and ail in the state of Texas, whose glven names, 
except those stated, are unknown to oomplalnant, with respect représenta,"^ 
etc. 1 

Nowhere in the record do we find any averment as to the citi^^ii- 
ship of any of the parties, except in an amendment to the original 
pétition, as follows: 

"New cornes the plaiatiffi, and amenas his original pétition by leave, and says 
that Joshua M. Hoot, who is a citizen of the state of Texas, and résides in 
San Jacinto county, within the eastern district of Texas, is a proper party de- 
fendant in this cause, and is clalmlng," etc. 

The jurisdiction of the circuit court must appear afarmatively in 
the record. Where the jurisdiction of the circuit court does not ap- 
pear in the record, the appellate court will, on its own motion, 
notice the defect, and make disposition accordiagly. It is weU set- 
tled that an averment of résidence is not the équivalent of an aver- 
ment of citizenship in the courts of the United States. Téléphone 
Co. V. Eobinson, 2 U. S. App. 148, 1 0. 0. A. 91, and 48 Fed. Eep. 
769, and cases there cited. The judgment of the circuit court must 
be reversed, and the cause remanded, with instructions to dismiss 
plaintiff's pétition for want of jurisdiction, unless, by proper amend- 
ment showing the citizenship of the parties the jurisdiction of the 
circuit court shaU afarmatively appear, in which case the circuit 
court will thereafter proceed according to law; the plaintiff in error 
to pay ail costs of this and the circuit court And it is so ordered. 



CLEVELAND ROLLING-MILL 00. v. JOLIBT ENTERPRISE CO. et aL 

(Circuit Court, N. D. Hhnois. December 24, 1892.) 

. Eqditt JoB'isDicTioîr— Crbditor's Suit — Rbturn of Execution. 

A court of equlty wûl not take jurisdiction of a suit brought In aid of a 
judgment at law, where the bUl avers that exécution has been issued, 
ajid levied upon the judgment debtor's property, and does not allège that 
such exécution bas been retumed. 
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2. SAME-r-^TAf B AND FbDERAL COITBTS. 

Ani^lyent corporation confessed judginent In a state court In favor 
6t séi-eral'creflltors, and also made a voluntary assignaient for the benefit 
of crédltors. Bdd, that a fédéral court had no jurlsdlctlon, at the suit of a 
oredltor, brought after the shertff and assignée had taken possession, to 
Interfère wlth thelr disposition of the corporation's property. 

In Equity. Oreditor's bill brought by the Cleveland KoUing- 
Mill (Company against the Joliet Enterprise Company, Henry M. 
Fish, Gteorge M. Fish, Charles M. Fish, and Henry M. Fish, of the 
flrm of Hemy Fish '& Sons, and others. Dismissed. 

Cratty Bros., for complainant. 

Moran, Kraus & Mayer and Mr. Hutchins, for Illinois Steel Co. 

George S. House, for First Nat. Bank of Joliet, the Will County Nat. 
Bank, and the assignée. 

P. C. Healey, also representing the assignée and the sheriff of Will 
county. 

E. A. Otîô, for Merchants' Nat. Bank and Chaunoey I. Blair, 
trustée. 

W. A. Montgomery, for Washbum & Moen Manuf 'g Co. 

C. E. Hill, for the Lambert & Bishop "Wire Fence Co. and others. 

Chas, S. Holt, for receiver. 

GEESHAM^ Circuit Judge. This bill, which is flled in behalf of 
the complainant and ail other creditors of the Joliet Enterprise Com- 
pany who may be admitted as parties and contribute to the expansés 
of the suit, avers that on Decembei? 1, 1892, the complainant ob- 
tained a judgment in the Will circuit coiïrfc of Hlinois against the 
Joliet EntOTprise Company, for wire and other material sold and de- 
livered, amounting to |l7,464.87; that an exécution was immediately 
issued to the sheriff, which he levied upon the property of the de- 
fendant; tliat at that timé, and for some time prerious thereto, the 
members of the flrm of Fish & Sons had been the ohief offlcers, di- 
rectors, and stockholders of the Enterprise Company, and as such had 
directed and controlled its action and business; that on November 
29, ;1892, the liabilities of the Enterprise Company were repre- 
sented by its offlcers to be more than $600,000, and its assets worth 
less than $400,000; that for two months previous to the last-named 
date the company's offlcers knew it was insolvent, and on différent 
days during that period they caused it to exécute and deliver to Fish 
& Sons five judgment notes, each for $29,000, and payable in 90 days; 
that the Fishes went through the form of executing the notes, pay- 
able to themselves, for an alleged indebtedness due from the com- 
pany to them as bankers, and the giving of the notes was not rati- 
fled by the board of directors of the company untU some days later; 
that on November 30th, the board of du-ectors authorized the oflficers 
of the Enterprise Company to exécute trust deeds and mortgages to 
secure Fish & Sons and certain other creditors, and on the same day 
the company confessed judgment in the WUl circuit court, on the 
five notes, for $176, 420.93, and an, exécution immediately issued 
thereon, which the sheriff levied upon the real and personaJ prop- 
erty of the défendant, and will sell the same, unless restrained by 



CLBVELAND ROLLING MILL CO. V. JOLIET ENTEEPEISE CO. 683 

this court; that, when th.e judgment was confessed, Fish & Sons knew 
tke Company was insolvent, and intended forthwith to cease doing 
business; that on that day the company confessed other judgineuts, 
some of which were on notes indorsed by the Fishes, the considéra- 
tion being that they should be released from liability; that on the 
same day the Illinois Steel Company sued eut an attachment in the 
Will circuit court against the Enterprise Company for |17T,000, 
which was levied upon the défendants' property, and that other cred- 
itors also sued ont writs of attachment in the circuit court which 
were also levied upon the défendants' property. The bill further 
avers that on the same day Fish & Sons made an assignment to 
O'Donnell under the insolvent law of Hlinois, which was accepted 
and recorded, and the assignée succeeded to aÙ the rights of the as- 
signors; that on the same day the company executed and delivered 
to Chauncey I. Blair a deed conveytng to Mm a large amount of real 
estate to secure an indebtedness due to certain creditors, amounting 
to more than $150,000, which deed should be held to be a gênerai 
assignment, withla the meaning of the Illiaois insolvent law; that 
the company also undertook to prefer other creditors by confession 
of judgments and the exécution of deeds and mortgages; that the 
capital stock of the company was $250,000, and the board of direct- 
ors and offlcers are liable to creditors for the indebtedness in ex- 
cess of that amount; and that when the Enterprise Company be- 
came insolvent, and failed, its assets became a trust fund for the 
equal benefit of ail its creditors. The bill prays that the lien of the 
complainant's exécution in the state court be maintained; that ail 
deeds, assignments, and njortgages, ail judgments obtained in the 
state court, and ail writs of attachment issued by that court, after 
the company became insolvent, be set aside; that, if the deed to 
Chauncey I. Blair be not set aside, it be held to be a gênerai as- 
signment, within the meaning of the Illinois assigmnent law, 
for the equal beneflt of ail creditors; that a receiver be appointée! 
of ail the property and assets of the company; that the défendants 
who hâve in their possession, or under their control, any of the trust 
property, be required to surrender the same to the receiver; that 
the sheriff be enjoined from selling any of the property levied on un- 
der exécutions or writs of attachment in his hands; that this court 
administer upon the assets, and distribute the proceeds thereof rat- 
ably aiuong ail the creditors; that ail the directors and offtcers of the 
company who assented to the création of debts in excess of the 
capital stock be required to pay iato court such excess, — and for 
gênerai relief. 

The ruie is ihat an exécution shall issue, and be retumed uusatis- 
fied, before a court of equity wUl exercise its powers in aid of a 
judgment at law. The exécution which was issued upon the judg- 
ment obtained by the complainant against the Enterprise Com- 
pany in the WUl circuit court was levied upon property of the défend- 
ant; but it does not appear from the bill what was done with that 
levy, or the writ under which it was made. It may be Ihat the 
sheriff will be able to sell the property in his custody for enough to 
satisfy the judgment» This is a creditor's bill in aid of a judgment 
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obtained in a,|^|ajte;,^ll^t j and if itappeared th.at.]the exécution had 
been retiirnei^, iia^iiB^d, or tHat tke complainant colild accomplish 
nbthing by Jijr;ÉQër efforts at law, the question would rémain, ean 
tbis court enteïTtain suct a bill in àid of a judgment obtaiued in an- 
otber jurxsdictibn? I eypress no opinion on the question, as the bill 
must be dïsmissed for othey reasons. 

J understand my leamed predeceesor held that a judgment of a 
State court was a proper basis for a creditor's suit In this court, and 
th^t», o^i the authority of that ruling, Judge Blodgett has so held. 
Tins jçourtcannbt admiflister upon property in the lawful custody of 
the wfifl circuit court. It cannot enjoin litigants from prosecuting 
procei^^g^ pending in that courte nor can it enjoin the sheriff of 
that ppijurt from executing its process. The exécution which issued 
uppn'.the judgment in favor of Fish & Sons, as well as other execu 
tions, find attachment writs in the sheriffs hands, was levied upon 
propepity bf the Enterprise Company before this bHl was flled. 
0*Dopi^,,thQ assignée bf Rsh & Sons, is presunjiably administertng 
upop%p;assets of that ftrm, under the direction of the "Wni county 
court)! ^^dneither thctt! court nor the WiU circuit court can be re- 
,qnirepl',to^ ^uirender to this court property over which they first ac- 
quire^ jj^risdiction» 

It is iirged by the counsel for the complainant that by reason of 
the inBoîyeiicy of the Enterprise Company, its assets became trust 
propçrt^l t^ef ore any of the judgments were obtajned In the Will cir- 
cuit court) and that, thqrefore, this court may rightfully entertain 
the bpl, and enjoin the sheriff from selling or otherwise disposing 
of any pf the property in his custody. If it be true— and I do not 
hold th4ll; it is— rthat, whep the çompany became insolvent, it ceased 
to hâve ppyei^ to dispose of any of its assets, and thèy at once be- 
came t]3jst property for the equal benefit of ail creditors, it does 
not follb"y^ that this coiiirt can require the WiQ circuit court and the 
WÛl cQunty couprt to surrender to it, for administration, property in 
their laV^ul custody. 

It is f u^ther urgçd by counsel for the complainant that, even if this 
court cannot iuterfere with the proceedings now pending in the state 
courts, or obtain custody of the property and assets of the Enterprise 
Company for administration, it has jurisdictiôn to foUow the pro- 
ceeds thereof tnto the hands of ail persons who may reçoive them 
with knowledge of the compan/s insolvency. The obvions answer 
to that ipositipif is that none of the défendants may ever receive any 
part of suclj proceeds. 

The jurisdictiôn of the Will circuit court to entertain the bill and 
grant the relief prayed for cannot be questioned. The suit is dis- 
missed. 
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PIDELITX TKUST & SAITETY VAULT CO. T. MOBILE ST. ET. CX3.' 

(Circuit Court, S. D. Alabama. October 22, 1892.) 

L Eqtrnr— Photbction of Rbceiveh. 

A court wlll protect its recelver In the possession and use of francblsea 
and property commltted to bim. 

& tiAUB — Bt&BBT RAIIiWAYS — InJDNCTIOK. 

The use of flve blocks of tbe roadbed of a Street raUway ta the banda ol 
a recelver by another street rallway company materlally Impairs the just 
enjoyment of the property, and wlll be enjolued, at the Instance of the 
recelver. 

i. C!0BFORATIONS— TAEINS OF FRANCHISE BT ANOTHEB. 

* One public corporation cannot take the franchise of another, whlch la 
to use, unless expressly authorlzed by the législature, and then only by 
regulflr oondemnatlon, and cannot take It at ail if thla wlll materlally affeot 
its use. 

4 RiOBT 0» WaT— DiSPOSSBSSION. 

A franchise for a rlght of way la, in Ita very nature, exclusive, and dis- 
possession of any portion thereof, fai actoal use, Is a taklns of the francUae 
pro tanto. 

fi. SaME— GaANT BT CiTT ISREVOCABLE. 

The grant by a clty of a right of way to a street rallway oompany Im- 
pliee a contract not to rcassert that right subsequently ta favor of an- 
other. 

6. Stbket Railwatb— Feanchisb fob Hobss Cabs— For ELECTHicrrr. 

The érection of pôles and wlres for an electrla rallway does not tater- 
fere wlth the opération of a horse-car rallway on the same roadbed by 
the recelver, wbo does not tatend to use electriclty on bis road. 

7. Rbcbivbe— Photkctbd in Bights Useo. 

The court wlll not, at the Instance of a recelver of a street rallway who 
does not use electriclty In his management, consider how its use by a 
compettog company over flve blocks of the same roadbed may aflect future 
purchasers, should they désire to tatroduce that motive power. 

In Equitiy. On pétition and motion of receiver for injunctiion. 
Qranted. 

The MobUe Street Rallway Company defaulted to the payment of taterest 
on Its bonds, and a blU was filed by the complainant above named, as trustée 
under the moi-tgage, to foreclose the mortgage and sell the property, and a 
recelver was appolnted. During the progress of the cause the clty of Mobile 
passed an ordmance authorizmg another street railway company to lay Its 
track pardy wltMn and partly wlthout the rails of the Mobûe Street Rallway 
Company, for flve blocks. In the busines'ï portion of the city, on Dauphto 
street, and run cars by electriclty over this and the rest of an extensive route 
not otherwise confllcttog. The MobUe Street Railway Company had been 
granted the right by the clty prevlously to substitute electriclty for mules, 
but had not, np to the flltog of the blll to this cause, taken any steps to that 
direction, nor dld the receiver make or contemplate any change. The com- 
petlng grantee, the Mobile Electric Railway Company, proceeded to erect pôles 
on the margtns of Dauphto street wlth the view of availtog Itself of its fran- 
chise, when the receiver made this motion for an injunctlon. 

Clark & Clark and Overall, Bestor & Gray, for receiver. 

S. T. Prince and G. L. & H. T. Smith, for Mobile Electric By. Co. 

TOULMIN, District Judge. Under the facts of this eaae, tba 
court has arrived at the foUowing conclusions: 

'Beported by Peter J. Hamllton, Esq., of the Mobile, Ala., bar. 
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1. The court will protect its receiver in the possession and proper 
nse and management of the property and privilèges, and franchises 
pertaining thereto, committed to him. 

2. And the court will extend such protection even to restraining 
another railroad company from prooeeding to condemn, or to subject 
to its use, property in the possession bf its receiver, by proper légal 
proceedings, and will more readily do so when such condemnation 
or use is sought or attempted to be had without any légal proceed- 
ings being taken for that purpose. 

3. The acts done, or threatened and proposed to be done, to the 
right of way and roadbed and franchises connected with the Mobile 
Street Eailway Company, and now possessed and exercised by,the 
receiver, and the use proposed to be made thereof by the Mobile 
Electric Kailway Company, wUl, in my opinion, materially impair 
the just enjoyment of the same by the said receiver. 

4. One public corporation cannot take the franchises of another 
ipulblic çotpàtp$wn, in actual use by it, unless expressly authorized 
to do so by the législature, and then only by proper légal proceed- 
ings of condemnation; and such talong must not materiaJly diminish 
or impair the usef ulness of a franchise in exercise. 

5. A ffàiidhisé to use land for a right of way is, in its very nature, 
exclusive, ^q that the privilèges and powers granted in respect to 
its use inay îbe fully exercised; and dispossession of any portion of 
property subject to the use of a franchise in actual use is tanta- 
mount, in itS lègàl effect, to the taking of the franchise pro tanto. 

6. The grant to the Mobile Street Eailway Company, in its own 
nature, amounts to an extinguishment of the right of the grantors, 
and implies a contract not to reassert that right; and said railway 
company should be protected from impainnent of its privilèges and 
franchises under such grant by any attempt to appropriate or inter- 
fère with the same for the use of the Mobile Electric Eailway Com- 
pany; and if the use proposed to be made by the Mobile Electric 
Eailway Company of the roadbed or track of the Mobile Street 
îiailway Company obstructs, hinders, or embarrasses the use and 
usefulness of that part of the first acquired right which is in actual 
use by the receiver, it would be an illégal use, and should be pro- 
hîbited. 

7. The érection of pôles and electric wires on Dauphin street by 
the Mobile Electric Eailway Company, as proposed by it, wUl not 
interfère with the possession and opération of the railroad and its 
franchises pjQ that street, as now exercised by the receiver. He does 
not intend to put the electric System in opération on said railroad, or 
to erect pôles and wires for that purpose, imder the privilège granted 
to the Mobile Street EaUWay Company to do so. He has no au- 
thority to do it, and, so far as I am advised, does not contemplate 
any action in the premises. 

8. Any right that a purchaser of the Mobile Street Eailway, its 
property, pri^eges, and franchises, may hâve to adopt the electric 
System for the Dauphin Street Eailroad, and to erect pôles and wires 
on said street for that purpose, cannot> in my opinion, be considered 
in this procaeding, or be adjudicated in the cause in which this pro- 



WAREEN V. TINSLEY. 689 

ceeding has arisen. Wliether any such purcliaser will exercise the 
privilège so granted to the Mobile Street Eailway Company can now 
be but a matter of spéculation. The relative rights of such purchaser 
and the Mobile Electric Eailway Company can be settled when the 
issue arises between them. 

9. My conclusion is that an injunction should be granted, re- 
straining the Mobile Electric Railway Company, its officers, servants, 
and agents, from enterlng with their track upon, or in any manner 
interferhig with, the right of way and roadbed of the Dauphin 
Street Raîlroad, as now possessed, used, and operated by the re- 
ceiver; and it will be so ordered. 



WAREEN et al. v. TtNSLEY. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1893.) 

No. 47. 

1. Pkocedure— Notice op Heaking. 

An award made by arbitrators pursuant to Kev. St. Tex. arts. 46, 49, 50, 
Is not binding when the arbitrators were uot swom prlor to the hearing, 
and when no notice of a hearing had aftor the sélection of a référée was 
giveu to one of . the parties, and he was uot présent elther in person or by 
représentative. 

2. Same. 

The faiiure to give notice of the hearing before the arbitrator, or to 
afford the parties any opportunity to be présent, was a defect which will 
not readily be taken as walved by the conduct of the parties, especially 
when therc- Is évidence which hinders the court from Indulging presump- 
tlons wholly In favor of the award. 

& CONTBACTS — OOKSTEtrCTION. 

Défendants executed an obligation for the payment of money conditloned 
to be void il the plaintlff realized eut of the asseta of a certain estate in bis 
possession $7,000, or had an offer in writing of that sum which he refused. 
Contemporaneously with thls contract, plalntifl;, in writing, appointed a 
certain person his agent, "with power of attomey to sell said lands at 
minimum rates," and stipulated thereln that he would not "cancel such 
appointœtnt without appoiuting another agent with power of attomey 
to sell said lands," and notifylng défendant of such appointment. Held, 
that imder thèse contracta the agent had no authority to receive an offer of 
37,000, and such offer could only be made to plaintlff in person. 

4. Samb. 

Under the terms of this contract, an offer of 37,000, accompanled by a 
demand for a warrauty deed, was not a fulflUment of the condition, 
plaintifl haviag expressed his willingness to accept the same, and glve a 
deod convej ing such a title as he had received. 

Appeal from the Circuit Court of the United States for the 
Northern District of Texas. 

In Equity. Suit by Thomas Tinsley against Henry M. Warren 
and others to foreclose a deed of trust to secure the payment of 
money. By a stipulation flled by the parties the controversy was 
snbmitted to arbitration in the manner provided by the Texas stat- 
uta The award of the arbitrators having been flled, plaintlff moved 
to set the same aside, which motion, after a hearing, was granted, 
and a decree entered in favor of plaintlff. A rehearing was subse- 
v.53F.no.8 — 44 
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^liéiït^ denied, and thereupon défendants appealed to this court. 
'Aflajnflèd.v 

Statement by PAEDIlEy Circuit Judge: 

Thls suit was instituted In the United States circuit court for tlie northern 
district of Texas, at Waco, oh October 2, 1885, by Thomas Tinsley against 
Henry M. Warren, and the heirs of N. A. Warren, to wit, W. D. Warren, 
George Warren, Lillie Warren, Frank Warren, H. M. Warren, Jr., and NelUe 
Warren, upon the followlng described instrument, to wit: 

"$500.0Q. Waco, March 7, 1881. 

"Three years after date, we, or either of us, promise to pay to Thomas Tins- 
ley, or hls heirs, the sum of flye hundred dollars, wlth 12 per cent, compound 
interest per amium from date, in considération of a crédit of like araount on 
our note now held by him, dated Febmry 17, 1879; conditioned, however, 
that if the said Tinsley realizes the sum of seven thousand dollars, or has an 
offer or offers in wrlting amounting to said sum, whlch are made to and known 
by hlm and refused, ont of or through the property lyt other thing of value 
or assets acquired by hlm through the estate of John W. Warren, under hls 
contract with H. M. Warren of thls date, then this note shall be canceled and 
surrendered to ùs without payment. Thia note shall not be transferred by 
said Tinsley, and is made, by agreement between hlm and us, not transfér- 
able; and, in case thls note has to be coUected by suit, we agrée to pay rea- 
sonable attomey's fées for said collection. 

[SlgnedJ "H. M. Warren. 

"N. A. Warren." 

ThJs obUgation was secured by a contempôranepus deed of trust In ordlnary 
form upon 50 acres of land ont of the J. M. Stevens league of land in Mc- 
Lennan county, duly executed by H. M. Warren and ■wlfe, K. A. Warren, and 
duly recorded,, proyl^llng that, In default of payment of the obligation afore- 
said, the trustée could sell the land, and pay the obligation, wlth Interest, etc. 
The blllprayéd foreclosure of the lien created by the deed of trust, the sale of 
the land, etc.. alleglng that the trustée dedlned to act, and negatlving ail the 
contingehciès mentioned in the obligation, whereby it mlght become nuU and 
vold. The complaJnant sues as an alien of thé United States and a subject of 
the klngdom of Great Brltain. The respondents are oitlzens of McLennan 
copnty, in the northem district of Texas. The heirs of N. A. Warren were mi- 
nors, and appeiared by Henry M. Warren, who represented them as guardlan 
ad litem under order of the United States circuit court. The respondents flled 
answér tmder oath, alleglng that they ought not to be held bound to pay the 
obligation âfôresaid, because complainant falled to coniply wlth the conditions 
thereof. In that complainisint, being an allen, and for the most part of the 
time from the date to the maturity of said obligation being absent from Mc- 
Lennan coimty, Tex., wherè said obligation was executed, and where It was to 
be performed, placed It ont of the power of respondents by his absence and hls 
failure to noti^ respondents who his agent was to make the offer contem- 
plated and expressly pro^lded for by said instrument. It was further aJleged 
that during the year 1882 complainant left the state of Texas without leavuig 
any agent known to respondents, and whUe he was thus absent, and his where- 
abouts unknown, that respondents had two offers to sell for $7,000 cash the 
interest in the estate of John M. Warren, deoeased, which complainant ac- 
quired under contract wlth respondent H. M. Warren aforesaid; the first offer 
being by one S. 0. Ooleman, who was a man of means, and fully able to com- 
ply with his offer; and that respondent H. M. Warren made diligent Inquiry 
for complainant, or some agent representing him, and, falllng to flnd the one or 
the other, said offer could not, on account of complahiant's neglect, be made 
Ithown to or refused by complainant or any agent representing hlm. And, 
farther, that before said obligation matiureà, one Charles Reynolds, at the 
Instance of respondent Warren, offered to pay complainant, Tinsley, in cash, 
$7,000 for the interest In the J. W. Warren estate acquired as aforesaid, 
and that complainant refused to recel ve the same, and that at such time said 
Interest whlch complainant had bound hlmself to reconvey for $7,000 was rea- 
sonably worth $15,000. 
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It was further alleged that as a part of the contract and agreements between 
complalnant and respondents, and contemporaneously therewltli, complain- 
ant executed another paper, wherein he obligated himself as foUows: "And 
the said Tinsley hereby appoints the said M. Surratt his agent at Waco, 
with power of attomey to sell said lands at minimum rates, and said Tinsley 
shall not cancel such appointment without flrst appointing another agent at 
Waco, with power of attomey to sell said lands, and notifyiag said Warren of 
same." It was alleged that, acting in bad faith, and in disregard of such agree- 
ment, Tinsley revolted Surratt's power, and appointed another agent, and 
failed, negleoted, and refused to inform or in any way notify respondents 
thereof, and that complainant thereby put it ont of the power of respondent 
Warren to make the oflfer provided for In the obligation aforesaid. 

After the évidence was ail talien and filed, the parties complainant and re- 
spondents filed an agreement on 23d October, 1890, to submit the matter to 
arbitration under the laws of the state of Texas, in whlch agreement W. M. 
Sleeper was selected by complainant, Tinsley, as his arbitrator, and respond- 
ents selected A. J. Caruthers as their arbitrator; and it was further agreed 
that there should be no appeal from the décision of the arbitrators and the um- 
pire chosen by them if they ïailed to agrée, but that such décision shaU be 
final and absolute, and retumed to, filed tn, and made the basis of, the final 
judgment and decree of the United States circuit court at Waco. This was 
signed by the parties and filed, and afterwards there was a trial had before 
the arbitrators, when both parties were présent, and the arbitrators faUed to 
agrée. Thereupon B. I. Monroe was finaJly selected as umpire, and on June 
8, 1891, the arbitrators and umpire filed their award, flnding in favor of re- 
spondents, and that complainant, Tinsley, pay aU the costs of court. 

On November 19, 1891, the complainant fiJed a motion to set aside the award 
on the grounds that (1) the arbitrators and lunpire were not swom, as required 
by said statutes; (2) there was no new hearing after the sélection of umpire, 
as provided by sâid statute; (3) the complainant had no notice of the heaiing 
before the umpire, and had no représentative before him; (4) the arbitration 
was abahdoned before an award; (5) the complainant was induced to agrée 
to the said arbitration by reason of the threats of the défendant H. M. War- 
ren. This 'motion, was resisted by the défendants upon the ground that the 
complainant had waived ail irregularities by reason of his participation in the 
proceedings, and they moved the court to enter judgment upon the award. 
The case was heard on April 12, 1892, and resulted In a decree setting asîde 
the award and in favor of the complainant for the amount clalmed, with fore- 
closure of the deed of trust and order of sale. The défendants made a motion 
for rehearing, which was overruled, and thereupon an appeal was taJien, bond 
approved, and errors assigned, April 12, 1891. 

D. A. Kelley, (Herring & Kelley, on tlie brief,) for appellants. 
S. B. HawMns, (Pearre & Boynton, on the brief,) for appellee. 

Before PAEDEE, Circuit Judge, and LOCKE, District Judge. 

PARDEE, Circuit Judge, (after stating tlie facts.) The appel- 
lants contend in this court that they are entitled to a decree en- 
forcing the award of the arbitrators, and, if this cannot be granted, 
then to a decree dismissing the bill upon the merits of the case. 
The written agreement to arbitrate provides that the submission and 
arbitration proceedings should be under the law in such case made 
and provided by the statutes of the state of Texas. The évidence in 
the case establishes that the arbitrators and the umpire were not 
swom untU after hearing and deciding the case; alsû that after the 
umpire was selected there was no notice given to the parties of any 
hearing, nor was there any hearing or rehearing had before the ar- 
biTTators and umpire; but, as stated by the umpire himself in his 
afadavit on file, "the arbitrators gave him 'the court papers' and 
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told, hîni that 'they included ail the évidence and dépositions sub- 
mittéd to Ûiem,' and lie then examined very carefuUy and thoroiighly 
every paper in said case, including th.e said dépositions, and, hav- 
ing arrived at a conclusion, reported to the said arbitrators that' 
lie 'was ready to décide the case.' " 

The Eevised Statutes of the state of Texas bearing upon arbi- 
tration proceedings provide: 

"Art. 46. On the assembllng of the arbitrators on the day of trial, the jus- 
tice of the peace or clerli shall administer an oath to each substantially as 
follows: 'You do solemnly swear that you will falrly and impartlaUy décide 
the matter lu dispute between the plaintffl and the défendants accordmg to the 
évidence addnced and the law and equity applicable to the facts proved, so 
help you God.'" 

"Art. 49. After hearlng the évidence and arguments, If any, the arbitrators 
shall agrée upon thelr award, and reduce the same to wrlting, speclfylng 
plainly thélr décisions, which award they shall file wlth the justice of the 
peaCè or clerk, as the case may be, and at the succeeding term of the coijrt 
such avirard si^dl be entered and recorded as the judgment of the court 
wlth llke effiect of other judgments of sueh court, and upon which exécution 
may Issue as on ordlnary judgments. 

"Art. 50. If the arbitrators chosen as aforesaid cannot agrée, they shaU sé- 
lect an Umpire with llke quàïïflcatlons as themselves, and hé shall be swom In 
Uke mànner as the arbitrators, and the case inay be tried anew at such tlme 
as the board of arbitrators t;hus constitutéd may designate, wlth lilie proceed- 
ings as are pirescribed In the' preceding article." 

XTnder thèse statutes, the prelrminary swearing of the arbitrators 
and unipire, and a rçhearlng and notice where the arbitrators dis- 
agree and an umpire is chosen, are plainly required. As to the re- 
quirement that the arbitrators shall be swom before hearing the 
cause, see 6 Waite, Act. & Def. 622. In Falconerv. Montgomery, 4 
DalL 232, it is said by the court : 

"The plalnest dictâtes of natural justice must piescrlbe to every tribunal 
the law that * no man shall be condemned unheard.' It is not merely an ab- 
stract pule or positive right, but it is the result of long expérience, and of a 
wlse attention to the feclings and dispositions of humau nature. An artless 
narrative of facts, a natural and ardent course of reasoning, by the party htm- 
self, wUl sometimes hâve a wonderful effiect upon a sound and generous mlnd, 
an efCect whlch the cold and minute détails of a reporter can neither produce 
nor supplant. Besides, there is scarcely-a pièce of written évidence, or a sen- 
tence of oral testimony, that Is not susceptible of some explanation, or ex- 
posed to: some contradiction; there Is scarcely an argument that may not be 
eluddated, so as to insure success, or controverted, so as to prevent it. To 
exclude the party, therefore, from the opportunity of interposing in any of 
thèse modes (which the most candld and tlie most intelligent, but a dislnter- 
ested, person may easily overlook) is not only a privation of hls right, but an 
ict of Injustice to the umpire, whose mtnd might be materiaUy Influenced 
by such an Interposition." 

"The doctrine is well established that^ where an arbitrator proceeds 
entirely èx parte, without èiving the party against whom the award 
is raade any notice of the prqceeding under the submission, the award 
is void, ànd it is not necessary to show corruption on the part of the 
arbitrator. Elmendorf v. Harris, 23 Wend. 628; Lutz v. Linthicum, 
8 Pet. 178, and authorities there cited." Ingraham v. Whitmore, 75 
m. 24. Ingraham v. Whitmore is approved, and tbe same rule is 
applied, where an umpire was caUed in on disagreement of the ar- 
bitrators, in Alexander v. Cunningham, 111 111. 511. "An arbitrator 
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greatly errs if he in any — tlie minutest — particular takes upon him- 
self to listen to évidence behind the back of any of the parties to 
th.e submission." Drew v. Leburn, 2 Macq. H. L. Cas. 1. "No custom 
or usage can justify an arbitrator or umpire in deciding on évi- 
dence laid before Mm without the knowledge of tlie party against 
whom he décides, and without giving him an opportunity of be- 
ing heard. In re Brook, 16 C. B. (N. S.) 403, 10 Jur. (N. S.) 704, 33 Law 
J. 0. P. 246, 10 Law T. (N. S.) 378." 1 Jac. Fish. Dig. 371. The 
cases of McHugh v. Peck, 29 Tex. 141, and Forshey v. EaUway 
Co., 16 Tex. 529, relied upon by the appellant as showing a con- 
trary doctrine, were rendered prior to article 50, Rev. St. Tex., 
under a statute then in force, which reods as follows: "But, if the 
arbitrators chosen as aforesaid cannot agrée, the arbitrators shall 
select an umpire, and, in case they disagree in the choice of an um- 
pire, the justice of the peace or clerk may appoint an umpire, who 
shall be compétent to serve as an arbitrator, and who shall in like 
manner be sworn." Pasch. Dig. art 65, — ^which, it is seen, does not 
contain the provision, "And the case may be tried anew at such 
time as the board of arbitrators thus constituted may designate, 
with like proceedings as are prescribed in the preceding article," 
forming an essential part of article 50, Rev. St. Tex., in force at 
the time of the submission in this case. 

The appellants contend that irregularities may be waived 
by the action of the parties to the submission, and cite niuner- 
ous authorities as to the proposition that arbitrations are 
favored in the courts, and that the flndings of arbitrators are 
treated as the verdicts of juries, to ail of which we give our assent. 
In this view, there may be some reason for holding that the failure 
to swear the arbitrators in accordance with the statute was waived, 
but, in our opinion, the failure to give a hearing to the parties can- 
not, under the circumstances, be taken as waived. Besides, it may 
be noticed that there is évidence in the case — conflicting, it is true 
— which should hinder the court from indulging in presumptions 
whoUy in favor of the award. The défense on the merits is based 
on the amended original answer of the défendants to the effect — 

"That on the same day, to wlt, 7th day of March, 1881, that the writing obliga- 
toi-y sued on was executed, there was also executed as a part of the same 
transaction another Instrument of writing, contract and agreement, a certifled 
copy ol which is attached to the déposition of M. Surratt marked ' Exhibit A,' 
filed herein lOth of October, 1888, which for certainty is referred to and made 
part of this amended pleading, wherein, among other things, after substan- 
tlally descrlbing said writing obligatory sued on, it is expressly provided as 
follows: ' And said Tinsley hereby appoints the said M. Surratt his agent 
at Waco, with power of attomey to sell said lands at minimum rates, and said 
ïinsley shall not cancel such appolntment without flrst appointing another 
agent at Waco, with like power of attomey to sell said lands, and notifying 
&aid Warren of same.' It is averred that said Tinsley dld cancel said appoiut- 
ment of M. Surratt without flrst appointing another agent at Waco with 
power of attomey to sell said lands, and notifying said Warren of the same, 
and that he thereby put it ont of the power of said Warren to make the offer 
provided in said writing obligatory; that the same was a condition précèdent 
to Warren's llability hereon; and that, by Its breach by Tinsley, Warren was 
exeiDptfd from any and ail llability, and said writing obligatory became nuU 
iind voià." 
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Iii the contemporaneous; agreement referred to, Tiiisley, at War- 
rën^'tastance, a^eed to fumish |1,50O to M. Surrattaa trustée, 
With powèr to buy up ôiie tMrd of the lands belonging to the es- 
tarte of J. W. Warrenj deceased, and to take the title in Tinsley's 
name; and at the same time Tinsley agreed to put a crédit of $500 
on an obligation held by liim against Henry M. Warren and wife, 
for -whicil |500 crédit th.e note sued upon was executed, it being 
specified in said agreement in relation to the matter in hand, as 
follows: 

"TTiàt the sald Warren and irffe sliaU exécute to hlm thelr joint note for 
that amotmt, dlie three years after date, with 12 per cent, compound Interest 
I>er annum ifom date, conditioned that if the said Tinsley realizes the said 
suni; of $7j000, or has an ofler or effets In writing amountlng to said sum, 
'w^ch ^re made to liim, and wMch are knowa by hlm and refused,' out of or 
for thè prbperty, causes of action, or other thing of value obtahied by hliu 
out of 6r through said estate wlthin three years from the date of said note, 
then the same shall be canceled by htm, and surrendered to said Warren with- 
out payment, which said note shall be made payable to said Tinsley or lus 
hoirs, and shall not be transférable; said note to be secured by a deed of trust 
executed by sald Warren and hls wife on flfty acres of land near Waco, and 
part of théir home tract of land, not inclnding thelr homestead; and said Tins- 
ley héreby appoints the said M. Surratt his agent at Waco, with power of 
attorney to ^11 said lands at minimum rates, and sald Tinsley shall not cancel 
such appointment wlthout flrst appointlng another agent at Waco, with power 
of attomey tp sell said lands, and notifying said Warren of same." 

The etidence shows i3m% in the spring of 1882, Tinsley with- 
drew his jipwer of attomey from said Surratt, appointing, as he 
says, another agent at the same place, with the same powers, but 
giTingno' notice thereof tô Warren; that attee the said withdrawal 
Warren "vVënt to Surratt, and told him that he had a purchaser at 
the sum bf $7,000 for Tinsley's landS, obtained from the J. W. 
Warréii èstatè; ttiat the purchaser would give $7,000 for the lands, 
and was prepared to makë the ofifer in writing. The défendant 
Warren testifles that he received the ofler from a Mr. Coleman in 
1882 or 1883, who was ready to pay the money, and wanted to buy 
the property at $7,000. Mr. Surratt testifles that Mr. Warren came 
to him, (time not specified,) and told him that he had a purchaser for 
Tinsley's lands obtained through the John W. Warren estate, at the 
sum of $7,000; that is, that the purchaser would give $7,000 for the 
said lands, and was prepared to make the offer in writing. "I then 
informed him that Mr. Tinsley had revoked my power of attomey, 
and that I couldn't receire the ôfler in writing, nor otherwise. 
Mr. Warren then and there asked me who was Mr. Tinsley's agent, 
* * * and said that by his understanding of the contract Mr. 
Tinsley was obligated not to revoke my agency without notifying 
him par. Warren] of the appointment of another agent. Mr. Warren 
said, in substance, that he wished to hâve the seven thousand dollars 
offered made in writing to Mr. Tinsley, to save his rights under the 
contract, and now that he had the purchaser, inaisted upon oftering 
it to me, because he knew of no other agent of Mr. Tinsley." 

In OUT opinion, the contract referred to does not contemplate that, 
in case a purchaser of the interest in the J. W. Warren lands should 
be found by Hemy M. Warren, the offer or offers in writing, "amount- 
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ing to said sum," were to be made to any otlier person than to 
Mr. Tinsley in person. The language in the contract in relation to 
said ofler or offers is "wMch are made to him, and which. are known 
by Mm and refused," and tbe same is emphasized by being placed 
in quotation marks. The provision with regard to the appoint- 
ment of an agent seems to relate entirely to the sale of lands at 
minimmn rates, and not refer to any understanding that action 
upon the $7,000 offer should be within the scope of the agency. 
This not only appears from the contract itself, but is shown to hâve 
been the contemporaneous construction given by the parties; for, 
in the power of attomey executed by Tinsley to Surratt, drawn up 
by Surratt, who drew the other contracts between Tinsley and 
Warren, the power given to the agent is as f oUows : 

"For me aad in my name to sell and convey, jointly with the remaining 
owners, glving, if he assist in the guaranty of title, to the extent of the pur- 
chaSe money, an interest in aU or any portion of my right, title, and interest 
in the followlng lands sltnated la Texas, at suoh prices as the other joint 
owners may sell their Interest therein, provided such prices be not less than 
those hereinafter named, to Wlt, [then follows a description of the lamîs and 
priées;] also to make the Joint deeds with the remaining joint owners of the 
af oresaid lands to any part ol the particular survey they may décide to cède 
or glve as a compromise to adverse clalmants of the same; to acquire title, 
also, to redeem the aforesaid lands from tax sales; and I hereby ratlfy and 
confirm each and every act and deed of my attomey in and by him done, and 
in accordunce with the aforesaid conditions of this instrument, and make 
them as bindlng on me as If done by me in my own proper person." 

The complainant, Tinsley, testifies: 

"The object of my having an agent at Waco was not for the purpose of 
vecelving an offer of seven thousand dollars for my interest in the Warren 
lands, as my contract with Warre'M stipulated that such an offer should be 
made to me direct in wrlttng, but it was for the purpose of redeemlng lands 
from tax sales, etc. My power of attomey to Marshal Surratt, prepared by 
him at the time, shows this very plainly. None of my agents had authority 
from me to receive offers for me of seven thousand dollars for the entire 
lands. They were tied down to certain flxed minimum rates for each par- 
ticular tract. * * • They could only sell eacJi tract separately and jointly 
with the other owners, at flxed rates." 

He further testifies, in answer to a cross interrogatory: 

"1 hâve not attached the original contract of March 7, 1881, asked for, 
because I don't wlsh to part with it. It wUl, however, be produced in com-t 
by my solicltors in the trial of the cause. By référence to the original contract 
and that clause relating to the note in question, it will be noticed that the words 
'in wrlting' are undtrlined, and were inserted afterwards. I refused to sign 
the contract unless the words In wrlting' were inserted. I wished to avoid 
disputes and contentions. It will also be noticed that that part of the clause 
permittlng the offer of seven thousand dollars to my agent was stricken out. 
This was done at my spécial request, and I refused to sign the contract until 
tliese altérations were made." 

This testimony of Tinsley is not disputed by the défendants, nor 
does it appear that they called for the production of the original 
contract which, as Tinsley says, would show that a provision in the 
original writing permitting the offer of |7,000 to be made to Tios- 
ley's agent was stricken out before the contract was signed. 

As a further défense on the merits, the défendants urge that, 
before the maturity of the writing obligatory sued on, onè Charles 
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Eeynolds, at the instance and request of défendant Warpen, offered 
to pay to complainant in cash. |7,000 for his acquired latarest in the 
lauds belonging to the estate of J. W. "Warren, and whlcli com- 
plainant obligated and bound himself to receive under his con- 
tract with H. M. Warren of even date with. said writing obligatory, 
and that complaiaant refused to receive tbe same. 
In regard to this défense, Warren testifles: 

"Tlnsley refiised to take the offer of Charles Reynolds, because Reynolds 
wanted hlm [Tlnsley] to glve him a warranty deed to the lands, and he 
[Tinsley] said he wonld not glve a wairanty deed to any of the lands. Rey- 
bolds offered to leave out of the warranty the lands which were in dispute, 
but Tinsley declined to ^ve a -warranty to any of the property." 

Eeynolds testifles: 

"I know Of but one offer that was made to Mr. Tlnsley. That was one I 
made hlm myself; for, some tlme in the year 18S5, I offered hlm seven thou- 
sand doDars cash for the property. * * * Mr. Tlnsley said he would take 
it. I wanted hlm to glve me a warranty deed" to the lands, but he declined to 
do that, and said he would only sell what title he had to the lands. I then 
offered to taie that if he would glve me a warranty to such, lands as were not 
in disputé as to title. Thls he refused also. Then I declined to take them, 
nnless he would ^ve me such warranty." 

Tinsley testifles: 

"I accepted Reynolds' offer of $7,000, but he refused to pay It unless I would 
^ve hlm my gênerai warranty deed to more lands than 1 had acquired. 1 
refused to ^ve any other kind of deed than that whlch had been glven me, 
which was a spécial warranty deed. I explained the matter fuUy to both 
Reynolds and Warren,— that I could not give a gênerai warranty deed to lands 
I éii nOt acqulre or own. Henry Warren then suggested that I should give 
Reynolds a gênerai warranty deeia to part of the lands, and spécial warranty 
deed to the balance. This I decllneà to do, because the lands had not been 
deeded to me In that way, and I did not leel called upon to give any other title 
than tjiat which I had acquired. I told Warren at the time that I did not con- 
slder Reynolds' offer of $7,000 to be in accordance with our agreement, 
because, In the flrst place, It was not in writing. In the next place, he 
demanded a différent kind of deed or title than that whlch I had acquired. 
He demanded my gênerai warranty deed, whlle I had acquired only a spécial 
warranty deed to such interest as the estate of Warren possessed." 

Under the contract between Tinsley and Warren, in relation ta 
the offers to be made for the lands acquired from the estate of J. W. 
Warren, the condition attached to the writing obligatory sued upon 
was asfollows: 

"That if the said Tinsley realizes the sum of seven thousand dollars, or has 
an offer or offers in writing amountlng to said sum, and 'whlch are made to 
him, and whlch are known by him and refused,' out of or for the property, 
causes of action, or other thlng of value obtainâd by hhn out of or through 
said estate withln three years from the date of said note, then the same shall 
be canceled by hlm, and surrendered to said Warren without payment." 

The évidence of the three parties interested seems to be in ac- 
cord with regard to the refusai of Tinsley to accept Reynolds' offer, 
and that it was because Tinsley refused to give a warranty deed to 
ail or any of the lands in question, although he was willuig and 
offered to give a deed transferring just such title as he had acquired. 
Under a fair construction of the contract as quoted, it is clear 
that Tinsley was not bound to the acceptance of any ofEer to be. 



WINEMAN V. GASTBELL. 697 

made thereunder to give to the proposed ptirchaser of his rights 
iu the Wajren estate any other or better title than he had himself 
acquired. 

On the whole case, we are of the opinion that the award waa not 
binding upon complainant, was properly set aside in the circuit 
court, and that neither of the défenses attempted to be made has 
any merit. It follows that the decree appealed from should be af- 
flrmed, and it is so ordered. 

McCOEMICK, Circuit Judge, took no part in the décision of this 
case. 



WINEMAN V. GASTRELL. 
(Circuit Court oî Appeals, Plftti Circuit. Uecember 12, 1892.) 

No. 20. 

X. Public Lakds— State Géants dp Swamp Lands— When Titlb Passes. 

Tho Mississippi act of Mareh 3, 1852, by whicli 35,000 acres of swamp 
lands, received by the state under the act of congress of September 28, 1850, 
were "hereby granted" to tlie state commissloners for the improvement of 
the Homochitto river and their successors, for the purpose of carrylng on 
their wovli, was a présent grant of the title to them, although patents 
were to issue from the state upon eertiflcates issued by them to any pur- 
chaser or grantee, and the title to particular tracts would become perîect 
upon the désignation of the person entltled to take from the commissloners 
and an identification of the lands. 

8. Bamk — Atjthority op Commissionehs. 

Under section 2 of this act the commissioners had authority to sell the 
lands or grant the sarae for services rendered in furthering the purposes 
for which the commission was created. 

8. Samb— Equity Jubisdictiok. 

The lands were a trust fund for the purpose of oarrying out the objects 
of the grant, and where the r-ommissioners failed or refused eitlier to pay 
a person employed by them in carrying on the improvements, or to issue 
eertiflcates appropriating lands to such payment, a state court of equity 
had jurisdiction to compel them to use the lands to satisfy such Indebted- 
ness. 

A. Samb. 

A persoii thua employed, havlng recovered Judgment against the com- 
missioners for his services, obtained a writ of mandamus to compel them 
to sell the lands to satisfy the same. The ftinctions of the court, however, 
were siispecded by the CivU War, and after its termlnation an assignes 
of the elalm filed a pétition In the same court for the appolntment of a 
spécial commlssioner to seU the lands, the board having failed to do so. 
The pétition whs granted, and thereafter 29,924 acres of said lands were 
sold by the commlssioner and purchased by the claimant, the commlssioner 
executlng a deed to him. Subsequently, however, the same lands were 
sold by the state under the act of February 1, 1877, and to remove the 
cloud thus created the grantee of the former title brought the présent suit. 
Held, tliat the state court, being a court of gênerai jurisdiction, had author- 
Ity to order the sale, and its proceedings were not subject to collatéral 
attack, and that complainant was entltled to a decree, 

fi. Samb — Bona Fidb Pubchasbhs — Notice. 

The grautees of the state under the act of 1877 could not claim superior 
titie as bona fide purchasers, for the grant to the commissioners, the 
.liidioiaJ sale, and the due recording of the deed from the court commls- 
sioner, were sufflcient to charge them with notice. Fardée, J., dlssenting. 
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Appeal from the Circuit (JJourt of the United States for the 
Sbuliieifn District of MifisissippL 

In Equity. Bill by Lucy E. GastreU against Marx Wineman to 
reïûOV© cloud from titlfe. Dècree for complainant. Défendant ap- 
peals; AÉarmed. 

StàteanentbyLOCÇE, District Judge: 

Mafch 5, 18S0, the législature of Mississippi by an aet provided for the ap- 
pohitineiit of the several persons thereln named as a board of oommlssionera 
for the Improvement of the Homochltto river, authorizing them to recelve any 
approprierons granted by the state pr voluntary contributions from cltizens, 
and to expéhà the sUm'S of monéy s6 rèœlved for the purpoae of removing 
obstructions in sald stream, and excavatlng and digglng a canal Into Bufïalo 
bayou, and to perform any other such acts as mlght tend to the improvement 
of the navigation of said stream as they might deem expédient and proper. 
-\f terwards, on the 28th day of September, the same year, congress, by act of 
that date, donated to Mississippi the sv/amp and overflowed lands v^'ittiin Its 
limlts, and. sabsequently, by an act approved March 3, 1852, the législature of 
that staté declared thaï 35^000 acres of thèse swamp lands granted by act of 
congress, and located In the Homochltto swamp, "be, and the same are hereby, 
granted to the commlssloners of the Homochltto river, created by an act 
regulatii^ : a^id: deflnlng the powers of the commlssloners of the Homochltto 
river» approved March 5, 1850, and to thelr successoTS in oflloe, for the pur- 
pose o£; removing ail obstructions In said stream, to Crêate an outlet for said 
river through Old river, and by a canal into Bufifalo bayou, and the removal 
of obstructions in sald bayou from the said canal to its mouth, foi- the effectuai 
drainage «Mt said swamp, the Improvement of the navigation of the Homochltto 
river, and to make a levée across the présent outlet of sald river on the Mis- 
sissippi." I 

The sBcoad. section pf said act provided that the commlssloners might sell 
and dispose of any of sald lands for the purposes mentioned, and cause certlfl- 
cates to issue to any purchaser or grantee, specifylag the number of acres and 
number of section, or subdivision of section, transferred, upon the présentation 
of whlçh cerllflcate the secretary of state should issue a patent to the pur- 
chaser for the land sold. 

The board had been regularly organized, and, as it appears from the record, 
appolnted and employed one James Alken as gênerai supértntendent, to look 
after the Interests of sald board and sàld land, and talie gênerai supervision 
and caie of the improyements about to be made. It Is aUeged, and appears 
in évidence, that sald AUien entered upon such duties of auperintendhig the 
improvement», pùrchased materlals, hlred laborers, and lucurred expenses. 
He was to hâve a monthly compensation for his services, and a certain amount 
per diem for his exp^^nses. There is nothlng in the record showlng how much 
was accompUshed In the way of Improvlng the navigation of the river or 
cutting thé' canal, but after a whUe the efforts appear to hâve been abandoned. 
There were several attempts at settlement of the clalms made by Alken for the 
amounta allëged to be due hlm, but they were unsuccessful, and on June 1, 
1855, he comtnénced a suit against the commlssloners la the vice cliancery 
court in Natçhez, by a hill for an account and settlement for his services and 
the amounts èkpended by hlm In maklng such improyements as he had made, 
and for a dlsçbvcry of the assets of the board, ont of whlch to obtain satisfac- 
tion of the aincunt whlch mlght be foimd due hlm. This suit progressed until 
May 1, 1858, a decree was rendered hy the chancery court of Adams county, 
to whlch the suit had been transferred, for the sum of $8,182,55 in favor of 
sald Alken against the sald board of commissioners, and upon whlch an exécu- 
tion was issuèd to the sherlfl, and by hlm tetumed nulla bona. 

On the 28th 6t September, 1859, Aiken filed liis pétition in sald court, praying 
a maadamus to compel the commlsslDuers to sell some of the lands whlch had 
been granted them, to pay hlm the amount due on said decree. Upon a demur- 
rer belng filed tô sald appUcation by the board, it was overruled, and a man- 
damus Issued, retumable to the May term, 1861. The court having been sus- 
pended by reason of the war, no further action appears to hâve been taken in 
the cause until the October term, 1866, when George N. Raymond, to whom 
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Alken had assigned the former iudgment, filed a pétition in the name ot Aiken, 
praying tlie appointment of a spécial coœmissioner to sell sald land, tlie board 
having failed to do so. An order was granted and decree appointing Samuel 
"VVoOd siicli commissioner. and directing liim, after advertising tlie tlme and 
place in some newspaper publislied in tlie city of Natchez, to sell so much of 
said lands to the hlghest bidder for cash as might be necessary to pay said 
demand. The record shows that the commissioner proceeded to advertise for 
sale a large amornit of land by description, by townships, sections, and lots, 
aggregattng, as stated in said advertisement, 29,924 acres, moro or less. 
There is no rf«ord of a report of sale by the commissioner, but It appéars that 
an order T\as entered on the 30th day of April, 1872, approving the sale of said 
lands to George N. Raymond, assignée of James Alken, for the sum of $14,-. 
995.95,— an amount not sufficient to cover the judgment, with accumulated 
interest and costs; ■whereupon the commissioner executed a deed of convey- 
ance of the lands, among whlch were those in question in this suit, to said 
George N. Raymond, and they passed by record of conveyance, which has been 
unquestioned In this case, to Lucy B. Gastrell, the appellee. The commission- 
er's deed was filed for record and duly recorded in the clerk's office of Adams 
oounty, in whlch the lands were sltuated, .Tune 3, 1872. It Is not denied that 
the lands thus sold were swaihp and overflowed lands, and sltuated in Homo- 
ohitto swamp. 

The appellant claims under patents Issued by the state of Mississiijpi to sev- 
eral parties under the act of the législature of Mssissippi passed on the Ist 
day of February, 1877, by which It was provided that a commissioner of 
swamp lands in the state should be appointed and authorized to seU ail swamp 
landa remainlng imsold at the prioe of 25 cents per acre. The biU herein was 
filed under the provisions of section 183.% Code 1880, of the state of Missis- 
sippi, by Lucy B. Gastrell, the appeUee herein, for the removal of the cloud 
upon the title to this land, clalming that she had both légal and équitable title 
therein, and that the title held by Marx Wlneman, the assignée of several par- 
ties who had purchased under the act of 1877, was a cloud thereon, and pray- 
ing to hâve such cloud canceled and removed. In the court below the matter 
was heard, and the title of the complatnant was held to be good, and a decree 
entered declaring the defendant'a title in thèse lands vold, and that the same 
be canceled and set aside. From this decree an appeal has been taJken to this 
court, aUeglng as ground for error that the court erred in overruling the de- 
murrer to the bUl; that the court erred In admittlng ui évidence the record of 
the proceedinga in the cause against the land oommissioners in the superior 
court of chancery tn Adams coimty, the same being incompétent, sald court 
having no jurisdlction, and the sale thereunder conf erred no title; thatit was 
error for the court to admit the oertlficate and llst of land of Brougher, secre- 
tary of state, and it was error to admit the pencU marks and memoranda on 
the margln of the swamp-land commissioner's book In évidence in the case; 
that it was error to render a decree in favor of the complainant; that the 
court should hâve made a decree dismissing the biU. 

Frank Johnston, for appellant. 
A. M. Lea, for appeUee. 

Before PABDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge 

LOCKE, District Judge, (after stating the facts.) The two 
questions upon which a décision of this cause must tum are: Mrst, 
whether the state by the act of March 3, 1852, conveyed title to 
the 35,000 acres of land therein granted to the board of Homo- 
clùtto conunissioners; and, secondly, if so, had the chancery 
cornet of Adams county jurisdiction of the parties and matter at 
issue in the suit of Aiken against that board, so as to give 
validity to the sale made under its decree. 

In regard to the first question, the language used in the granting 
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act is ail that could be required to déclare a grant in praesenti, and 
to déclare it anything less would require other grounds than are 
f ound in the expressions of the act. Législative grants hâve not 
been infrequent in either our national or state législation, and hâve 
many times received judicial construction, and Wherever such lan- 
guage as was used in tïïis act haa been found, with no further modi- 
fying or limitiag clause, it bas been beld to be a présent grant^ con- 
Teying title upon the final identification of the land granted. 

In Eutherford v. Greene's Heirs, 2 Wheat. 196, it was contended that 
the absence of the words "are' hereby" defeated the grant as a 
présent conveyance; but it was held otherwise. In this act such 
words were used. 

In Lessieur v. Price, 12 How. 72, in speaking of the grant of four 
sections of land to the state of Missoiu*i by the act of 6th of March, 
1820, to be subsequently located, the suprême court says it was a 
. présent grant, wanting identity to make it perfect> and the légis- 
lature was vested with f uU power to sélect and locate the land, and 
the act vèsted a title in the state of Missouri of four sections, and the 
sélection made gave précision to the title, and attached it to the land 
sosdected. 

In Preaiont v. U. S., 17 How. 542, the différence between a con- 
cession ij(rith, conditions précèdent and a grant in which a title passed 
is plainly slio^n, and th,é gênerai principle of justice and municipal 
law was declared to be that such a grant as was under considération 
ta the case of Eutherford t. Greene's Heirs for a certain quantity of 
land by the govemment, t<> bé af terwards surveyed and laid off, vests 
in the granteè a présent and immédiate interestl 

in Schulenbetg v. Harriman, 21 Wal^. 60, the court says: "That 
the act of congress passed a présent interest in the hands designated 
therô can be no doubt. The language used imparts a présent grant, 
and admi^^ of no pther meaning. The language of the flrst section is 
'that theré be, and is hereby, granted' the lands specified." 

In Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. Ct. Eep. 336, 
where land had been granted to the state of Kansas for the use 
and benefit of the St. Joseph & Denver Eailroad, and a provision 
made for the manner in which patents to the raUroad company 
might be issued by the secretary of the interior upon the cer- 
tiflcate of the govemor of Kansas that any section of the road 
had been completed, the grant was held to be one in praesenti to the 
state, and that it attached and became complète as soon as the route 
of the road was deflnitely determined, although no patent or évidence 
of title ever passed to the state, but was to pass directly to the rail- 
road cordpany upon certiflcate, as in this case. Upon that question 
the court says: "This is only a mode of divesting the state of her 
trust characterj and of passing the légal title held by her to the party 
for whose benefit the grant was made. The légal title under the 
grant goes to thé state, but the équitable right vests in the company .'' 
Thèse are but a few of the numerous cases where this same principle 
is aimounced. Eailroad Co. v. Smith, 9 WaU. 95; Leavenworth, etc., 
B. Co. V. U. S., 92 U. S. 783; French v. Pyan, 93 U. S. 169; Martin t. 
Marks, 97 U. S. 345. 
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We consider that this was a présent grant, the commissioners tak- 
ing the légal title to convey to any one instrumental in can^ong out 
the purposes of improvlng the Homochitto river, and it only required 
the désignation of the person so entitled by payment or appropria- 
tion by order of said commissioners, and an identiflcation of the land, 
to make it perfect. It is plainly declared in words la Missouri, K 
& T. Ry. Co. V. Kansas Pac. Ry. Co., 97 U. S. 497, as it is held in 
numerous other cases, that législative grants do not require such 
identification of the thing granted at the time of the grant as is re- 
quired by conveyances at common law, but whenever there exist 
rules or directions by which subséquent identiflcation may be had, 
the inchoate or imperfect title dates from the passage of the act, to 
attach whenever such identiflcation can be made. St. Paul & P. R. 
Co. V. Northern Pac. R. Co., 139 U. S. 5, 11 Sup. Ct. Rep. 389; Wright 
V. Roseberry, 121 U. S. 500, 7 Sup. Ct. Rep. 985; GrinneU v. Railroad 
Co., 103 U. S. 742; Van Wyck y. Knevals, supra. 

It has been strongly urged in behalf of appellant that the title did 
not pass from the state until the provisions of the act providing for 
granting certificates and patents had been complied with, and that 
such construction was necessary for tbe protection of the public, and 
the préservation of the integrity of the ofiace of the land department 
of th.e state; that there should be évidence of sale in tbat ofiBce before 
such grant could be considered perfected, and the land identified, and 
segregated from the public domain. 

The argument certainly possesses cogency of reasoniag, and, were it 
a new question, never considered by the suprême court, it might be 
accepted; but, in view of the décision of that court in Railroad Co. 
V. Smith and Van Wyck v. Knevals, supra, we do not consider that 
that view of the law can be accepted. In Railroad Co. v. Smith the 
question was whether the sélection of the swamp lands by the secre- 
tary of the interior, and issuing a patent therefor, as was provided for 
in the second section of the swamp-land grant of September 28, 1850, 
was necessary to convey title. In that act the language had been 
much mOTe platn and direct than in this, it being that the secretary 
of the interior should make out an accurate list of the lands, and 
cause a patent to be issued to the state, "and on that patent the 
fee simple to said lands shall vest in said state;" but, notwithstand- 
ing this positive déclaration that the fee shall vest on that title, the 
suprême court held that such patent was not necessary to détermine 
the rights of the state. The court says : 

"The right of the state dld not dépend on his action, but on the act of con- 
gress; and, though the states might be embarnissed In the assertion of this 
rlght by the dday or failure of the secretary to ascertain and make out a list 
of thèse lands, the rlght of the states to them could not be defeated by that 
delay." 

In French v. Fyan, supra, although the grant to the railroad Com- 
pany under which plaintiff held had been made by act of 1852, and 
the land certified under that grant to the company in 1854, and the 
patent of the secretary of the interior to the state under th.e swamp- 
land grant was not issued untn 1857, yet it was held that tbe swamp- 
land grant of 1850 conveyed title. 
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[fli^Vaji i'W'yck T. Khevals, where tiie title was between a elaiinaiifc 
Vlio ëilêgM title uQdGP a rallroad grant and one who hàd purctiased 
ffëiù'ltlïfe Ifend office, and pald full ptice for tlie land before the no- 
tice ofliLè désignation df tàe line of tlie road had been received at 
that oififcè,' and had receiTied Ms patent, it was beld tbat, notwith- 
staniaiflg mère had beeil no notice of the withdrawal of the land re- 
ceiiédj^aid he had purchaeed in good faith, yet thé title had passed 
ont of tie Uûitéd States by the grant, ànd his patent was invalid. 

The langage of the act under which that case àrose was peculiar 
in its cowstmction, and would appear to demand the construction 
claimed in this case, naràiely, that no title passéd, but remained in 
the Uioited States until the patent issued. It was that the lands 
granted "shàll inure to the b^neflt of the said company as follows: 
When thë gbyemor of thè state of Kansas shaU certify that any sec- 
tion of ien ôbnsecutive miles of said road is completed in good, sub- 
stantial, and workmanlikê manner, then the seoretary' of the interior 
shall i^ue tp the said company," etc. This lànguage would seem 
to be inuch more explicit in declaring the intention of congress to 
retain tltlé untU the issnance of the patents, but the suprême court 
says thie grant "passes the title as fully as though the sections had 
then been capable of identification." 

We hâte f ailed to flnd any case where the land has been capable 
of any reâfeônable sélection or identification by surrey, description 
as to quantity or quality, or location, in which it has been held that 
the tîtlè did nôt pass until patent issued. 

In tiiis case there appëars to hâve been but 35,723 acres of swamp 
land in the Homochlttô swamp. Of this, 35,000 were covered by the 
grant. l¥ôbably it was the intention of the législature to grant the 
entire bôfly of land for the purpose proposed, but there were 723 
acres more than were contemplated. In view of that state of facts, 
it would seem perfectly compétent for the swamp-land office of 
Mississippi to hâve preserved its integrity and protected the public 
by recognlzing the grant as having attached to 35,000 acres of this 
land, and so limited its right of disposai. The reason for the gênerai 
rule that no title can pass by any grant in favor of a raUroad untàl 
the route has been finally determined, and a map designating it filed 
wlth the secretary of the interior, where a comparatively small 
amount, otherwise undèscribed and unlocated, is to be selected from 
the vast body of public land, would not appear to be required in this 
case, where the land has been described and located, and can very 
readily be determined by limiting any sale to the small surplus found 
answering the same description. 

The act of March 5, 1850, originally organizing the board of com- 
missioners, gave them full authority to do and perform ail such acts 
as would tend to the improvement of the navigation of the river in 
their discrétion. Unquéstionably this gave them power to incur 
debts by employing labor or making contracta, and to provide for 
their payment. This was not only a privilège, but a duty. The sec- 
ond section of the act of March 3, 1852, under considération, provlded 
that they weire authorized and empowered to sell and dispose of any 
of said lands for the purposes mentioned in the act, and issue certifl- 



WINEMAN V. GASTRELL. 703 

cates specifying the number of acres such purcliaser or grantee might 
be entitled to by description. Tàey were therefore auth.orized to sell 
op grant in payment for services rendered any such of the entire 
granii as they and the purchaser or grantee might agrée upon, and 
upon such sale or grant it must be considered that such land waa 
identified, and the grant from the state became complète. It is true 
that certiflcates and patents were to issue; but the légal title hav- 
ing pa^ed by the grant to the commissioners, and their grantee be- 
coming equitably entitled to a certiflcate and patent, his right 
could not be defeated by their refusing the one, and, consequently, 
the secretary of state withholding the other. There can be no ques- 
tion but what it was the intention of the législature making the 
grant to enable the commissioners to grant, convey by sale, or dispose 
of, said lands in any way to accomplish Ûxe purposes of the grant; 
and whether the powers of a court of equity could be invoked to com- 
pel such commissioners to so use thèse lands as to satisfy such indebt- 
edness as had arisen in their carrying out the purposes for which the 
lands werç granted, and whether the action of the chancery court in 
making sale of such lands, and thereby identifying them, could take 
the place of a conveyance by the commissioners and their grantee, is 
the remaining question. 

We consider this to hâve been a trust fund held for a certain pur- 
pose, and the commissioners acting in the capacity of trustées. The 
suprême court, in Van Wyck v. Knevals, supra, speaks of the trust 
character of the state when occupying a similar position, and the only 
différence is that while in that case the beneflciary of the trust was 
named as the railroad company, in this case the cestui que trust must 
be considered as any one who, by the paylng of money or contribut- 
ing valuable aid or assistance in carrying out the purpose of the grant, 
became entitled to the beneflt of it The conmiissioners had ac- 
cepted this grant for the purpose of compensating, either directly, 
by grant of land, or indirectly, by paying the price for which the land 
was sold, those rendering bénéficiai aid towards that purpose. An 
élément of trust wiU always give jurisdiction in equity. Had any one, 
with the coopération of the commissioners, selected any of this land 
and paid for it, we think there can be no question but what he could 
haye resorted to a court of equity to compel an issuing of the certifl- 
cate and patent, or hâve the want thereof supplied by its decree; 
and the ground of the suit, as alleged by Aiken's bill, would seem to 
stand upon the same foundation. He alleged an indebtedness of the 
board of commissioners, incurred directly in carrying out the purpose 
of the grant, and for which it would appear that the trust might be 
held. 

If the court, as a court of equity to which application was made, 
had jurisdiction to hear and détermine the questions there put in 
issue, the re-examination of them is beyond our province, whethçr 
their détermination was correct or otherwise. The doctrine of the 
courts of this country is firmly established that if the court in which 
the proceedings took place had jurisdiction to render the judgment 
which it rendered, no error in its proceedings which did not affect 
the jurisdiction will render the proceedings void; nor can such errors 
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fcé (soûSidered when the judgment is brought collaterally înto ques- 
tîôîi. The court in which thesé proceedings were had was a court of 
gèdëÉyjtirisdiction, and evéry presumption must be màde in favor of 
thé v^iâity of its proceeding not inconsistent with the record. 

lï thë commissioners neglected, declined, or Tefused to make a 
grânt pf land, or otherwise provide for the payment of debts wMch 
thejr hàd ittcurred in executing the trust which they had accepted, 
W(8 cbnaider that the complainant was authorized to apply to a couri 
of equity to compel such action, and, in event of continued refusai, 
pefform what was found to be the duty of the commissioners by an 
agency of its own. This was done, and a commissioner appointed, 
and èm|K)wered to dispose of so mucli of this land as was found neces- 
sary to pay the amount which the trust fund was found indebted to 
the complainant in that court 

Thé lànd had been identified in the grant by character and loca- 
tion, and, could it hâve been properly assumed or appeared that 
thero was but the amount granted that would answer the description, 
we consider that the grant would hâve been perfect and complète at 
that tiiiiè. As it was, it appears from the list certifled under seal of 
the secretary of state of swamp lànds on the Homochitto river, and 
those which had been conveyed by the state, that there was not at 
the time when the sale was ordered the number of acres granted re- 
maining unsold. It does not appear that any further sélection or 
identiflcation would be necessary to complète and perfect the title 
given by the grant. If so, the selectîng for sale, and selling under 
the ordérs of the court, any lands fuUy answering to the descrixjtion, 
wotild, in our opinion, be sufflcient. 

If the chancery court of Adams county had jurisdiction, (which we 
flnd it had,) no objections can be made to its proceedings, judgments, 
or decrees, no matter what may hâve been the final resuit, or how 
wasteful, as it is claimed, of the fund. No other disposition of any of 
the lànd had been made by the state previous to the sélection by the 
commissioner appointed by the court, at which time we consider the 
terms Of the grant had been sufûciently complied wi*:h to perfect Ihe 
title; and a seUing and disposing of the land so selected was but the 
enforcement of an ordinary équitable power. Such is shown to be 
the law and practice of courts of equity in Slississippi. Gribbs v. 
Greën, 54 Miss. 610. 

It is strongly urged by appellant that he is a purchaser for value 
without notice, and his title should therefore prevail. The conclusion 
at which we hâve arrived is that the grant from the state was a grant 
in praesenti, completed and perfected by sélection and saie; that the 
grant, judicial sale, and due recording of the deed of the court com- 
missioner was, sufflcient to put the purchaser upon notice There h is 
been no question of insufficiency of title in complainant s.ibsequent 
to the sale, and, when once that is established, that détermines the 
question. There was no appeal from the findrag of the court below 
of an amount due the respondent for taxes paid by him, and that de- 
cree in his favor wiU stand, with iaterest, and in ail things the decree 
o.' the court below is affirmed, with costs, and the cause remanJed for 
further proceedings to be taken in accordance wifch this opinion. 
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PAEDEE, Circuit Judge, (diesenting.) I dissent from the opinion 
of the court in this case, because its resuit is to destitute an in- 
nbcent purchaser on the theory of notice, when, so far as the record 
shows, he could hâve had no notice. I think that there can be no 
question that the act of the législature of the state of Mississippi, 
entitled "An act granting swamp lands to the commissioners of the 
Homochitto and Leaf rivèrs, for draining said swamp, and for other 
purposes," approved March 3, 1852, and under which the appellee in 
this case claims title, is to be taken and construed as a law as well as 
a conveyance, and that the methods provided in said a«t by which 
the swamp lands granted to the commissioners of the Homochitto 
river are to be identifled and deflnitely fixed, and the grant made is 
to attach to any certain lands, are to be strictly foUowed, and the act 
strictly construed as between a purchaser from the state without 
notice, who acquires title prior to the definite location of the grant, 
and one claiming under the gênerai grant. Shepley v. Cowan, 91 U. 
S. 330; Missouri, K. & T. Ey. Oo. v. Kansas Pae. Ey. Co., 97 U. S. 
491; HaU v. Eussell, 101 U. S. 503--509. 

The second section of the act is as îoUows: 

"Sec. 2. Be It further enaxjted that said commissioners of the Homochitto 
river are hereby authorized and empowered to sell and dispose of any of sâid 
lands for the purposes mentloned In the first section of this act, and to order 
and cause ceitificates to Issue to any purchaser or grantee of said lands, speci- 
fying thereln the number of acres such purchaser or grantee may be entitled 
to, and the number of the section^ or subdivisions of sections transferred, 
and the townsMp and range in which it is sltuated; and upon the présentation 
of said certificate, under the hand and seal of the treasurer of said board of 
commisslrners, to the secretary of state, he shall issue to the person so enti- 
tled a patent to the lands described in the certificate aforesaid, in the same 
mariner as patents are now required to issue for internai Improve~*înt lands 
by act approved February 23, A. D. 1848; and said secretary shall be entitled 
to a like compensation for his services, in the same way and manner as is 
provided in said act of February 23, 1848." 

And the sisth section is as foUows: 

"Sec. 6. Be it further enacted that the secretary of state shall keep a rec- 
ord of the numbers of the sections and subdivisions of sections of land located 
in the said Homochitto swamp, under the provisions of said act of congress 
of September 28, 1850, and transmit a copy of the same, under his hand and 
seal, to the secretary of said board of commissioners of the Homochitto river." 

It is apparent to me from thèse two sections tha-t the state in- 
tended to retain the title îo the lands in question, with the inten- 
tion and power of continuing the sale of the swamp lands untll, 
by sélection on the part of purchasers, and présentation of such sélec- 
tion for record with the secretary of state, the land so deflnitely 
selected and reported should be deflnitely located as a part of the 
lands granted to the commissioners of the Homochitto river. Now, 
conceding in this case that the grant to the commissioners of the 
Homochitto river conveys a présent interest in the Homochitto 
swamp lands; conceding, further, although to my mind a very doubt- 
ful proposition, that the proceedings had in the state chancery 
court in the suit of Ailien were in aU respects équivalent to a sélec- 
tion by purchasers, and that the decree of conflrmation was équiva- 
lent to the certificate of the treasurer of the board that the persona 
Y.ôSF.no.o — 45 
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pWÏiâ>smg were mtitled to the sections and subdivisions of sec- 
tidDSi«lleged to havè bèen so sold, — stillj it seems to me that those pro- 
éôë€Hlgs did not, and coTild not^ so locate and deânitely flx the lands 
sold><te a part of ïhe said HomocMtto graïit, , because no report 
thetéof was presented to the secretary of state, which presentatJxon 
wds ÈieceBsary to segregate the lands: claimed from the public domain 
oif *bè Stàte, and deânitely locate and identify the grant. 

la the case of Land Co. v. Griffey, 143 U. S. 32--38, 12 Sup. Ct. Kep. 
302; the suprême court considers and détermines when the title at- 
tatÉ^ under a législative grant in praesenti, but oontaining pro- 
visibbft ïUs to the deflnite location of the lands granted. A quotation 
froûii the opinion of ' the court willi embraoe ail that I care to furthei- 
say a* to the présent case: 

''tTh^ ûrst and principal question is àt'what Urne the tltlè of the rallroad 
c<)îripSny 'àttached,— Whiether at the tliBé the mai» of deflplte location wa» 
filéd'lia «he gênerai land office at Washington, or when, prior thereto, its line 
was ;^if*leyed and staked ont on the surf ace of the ground. While the ques- 
tion In thls précise fonn has never Iteén béfore this court, yet the question 
as to the time at which the title attotohéS, imder grants sirnliar to this, has 
been olten presented, and the unlform ruUng has been that it attaches at 
the=ttme of the filing of the map of deflnite Ipcation. Qrinnell v. Rallroad Co., 
103 U., S. 739; Van Wyck v. Knevala, 106 U. S. 360, 366, 1 Sup. Ct. Eep. 336; 
RaUwayi Co. v. Dunmeyer, 113 II. S. 629, 634, 5 Sup. Ct. Rep. 566; Walden 
V. Kfteyate, 114 U. S. 373, 5 Sup. Ct. Rep. 898; U. S. v. Missouri, K. & T. Ry. 
Co., Itf. U. S. 358, 375, 12 gup. Ct. Rep. 13. 

"In Yaa Wyclî v. Knçrals, where th^ question axose bèttveen Knevals, the 
grantee oi the rallroad company, and Van Wyck, who had entered the lands at 
thelocaj land office after aie flltng of the map of deflnite location with the 
land; department, but before notice thereof had been recelVed at such local 
land oface, this court sald: The route must be considered as "deflnltely fixed" 
when It; bas ceased to be the subject of change at tbe volitlon of the com- 
paiiy. ÙBtilthe map Is flled with the secretary of the Interior, the company 
Is at llberty to adopt such a route as it may deem best, after an examinatlon 
of the ground has dlsolosed the feasibility and advantages of différent Unes. 
But when a route is adopted by the company, and a map designatlng it Is 
filed with the secretary of the interior, and accepted by that offlcer, the route 
Is establlshed; it is, in the language of the act, "deflnltely flxed," and cannot 
be the siibject of future change, so as to aflect the grant, except upon légis- 
lative cousent.' 

"A^d in Railway Co. v. Dunmeyer, it is also sald: 'We are of opinion that 
under ttos grant, as undèt many other grants contalnlng the same words, or 
words to the same purport, the act which fixes the time of deflnite location Is 
the act of flllng the map or plat of thls Une In the office of the commissloner 
of the général land office. The necesslly of havlng certalnty la the act fixing 
this *lme Is obvious. Up to that time the rlght of the company to no deflnite 
section cir part of section is flxed. UntU then many rights to the land along 
which tha^oad flnaUy runs may attach, which wllL be paramount to that of 
the company buUdlng thé road. After this no such rights eau attach, beoause 
the rtghl bf the company bécomes by that act vested. It is important, there- 
lore, that thls act flxing thèse rights shall be one which is open to inspection. 
At the same time it Is an act to be doue by the company. The company makes 
Its own preUrainary and flnal surveys by its own offlcers. It sélects for ItselT 
the précise Une on which the road is to be bullt, and it is by law bound 
to report Its action by flllng Its màp with the commissloner, or rather in hls 
office. The Une Is then fl±ed. The company cannot alter It so as to attect the 
rights of any other party.' 

"The reasonlng of thèse opinions Is appUcable hère. The fact that the com- 
pany has surveyed and staked a Une upon the ground does net conclude It. 
It may survey and stake many, and flnally détermine the Une upon whloh It 
will btlUd by a comparlson of the cost and advantages of each; and only when, 
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by flllng its map, It has oomiminicated to the govemment knowledge of its 
selected Une, îs It concluded by its action. Thea, so far as the purposes of 
the land grant are conoemed, is its Une deflnitely flxed; and it cannot thore- 
after, without the consent of the govemment, changé that Une so as to alCect 
titles accrulng thereunder. In accordance with thèse décisions, it must there- 
fore be held that the Une was not deflnitely flxed until the 13th of October, 
1856." 



WHITEHBAJD v. JESSUP.' 
(Circuit Court, E. D. New York. January 13, 1893.) 

1. Navisable Waters— Obsteuctioiî — Bridge— Coubt dp Eqtjitt. 

The cbannel between Quantuc bay and East bay, portions of the Great 
South bay, in Long island, is a part of the navigable waters of the United 
States. A private bridge over it is an obstruction to navigation, and an 
appUcation for the removal of such bridge Is a proper subject of considéra- 
tion by a court of equlty. 

2. Samb— Removal of Obstruction— Who Mat Compkl. 

One who seeks by suit la his own name to compel the removal of an 
obstructicn to navigable waters must show some Injury to himself , caused 
thereby, différent from the Injury suâtatned by the gênerai pubUc who 
navigate such waters. Hence, where coinplalnant, a riparian owner, had 
free acccss to the navigable channel ta front of his land, hdd, that he 
could not, in his own name, maintaln a suit to compel the removal of a 
bridge over such channel, half a «nUe from his land, though his boats, în 
navigating to and from adjacent waters, were obstruoted by such bridge. 

In Equity. Suit by Aaron P. WMtehead against Nathaniel C. 
Jessup to compel the removal of a bridge over certain waters alleged 
to be navigable waters of the United States. Bill dismossed. 

Martin & Smith, (Aaron P. WMtehead, of counsel,) for complainant. 
Strong & Spear, for défendant. 

BENEDICT, District Judge. This is an action brought by Aaron 
P. WMtehead, the owner of certain lands lying upon and adjacent 
to the waters called "Quantuc Bay," to compel the removal of a 
bridge erected by the défendant in 1889, at Potunk point, Long island. 
Quantuc bay is in fact a part of the East bay, which is a part of the 
Great South bay. The Great South bay is a body of water from 40 
to 50 miles in length, varying in width from a few hundred yards to 
several miles, and separated from the Atlantic océan by a long beach 
of sand. Access to it from the océan is obtained by Fire Island 
inlet. The tide ebbs and flows through thèse waters. That portion 
of this water called "Quantuc Bay" is accessible from the waters of 
the East bay by a narrow channel, wMch has been navigated for a 
long time, — ^probably since the original settlement of this part of the 
country. The water of Quantuc bay has been used for the purpose 
of commerce during at least 50 years. Boats from 20 to 30 feefc keel, 
and 8 to 12 tons capacity, are used upon tMs water. It is also used 
by those saUing for pleasure. In that bay there is a wharf, not 
owned by the complainant, where freight transported from otha* 

' Keported by E. G. Benedlct, Esq., of the New ïork bar. 
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States by way of the océan through Fire Island inlet and the water 
of the Great South bay has been landed for years. The bridge 
which te complained of extends from the main land to the beach of 
the Atlantic océan, at a place called 'Totunk Point," spanning the 
narrow channel leading from the waters of Quantuc bay to the wa- 
ters of the East bay. The bridge spans some 362 feet of water. This 
water, for 145 feet^ is 4 feet in depth, and for 167 feet is 8 feet in 
depth, at ordinary tide, and is navigable. The bridge contains a 
draw 20 feet wide, but no one is kept in charge of the draw, and ves- 
sels desiring to sail through the channel at this point are stopped by 
the bridge, unless they happen to flnd the draw open, or open it for 
themselves. The draw is narrow, and passing through the draw 
when open is at times attended with danger. The bridge is not a 
cèntinuation of any highway, and the public hâve no right of access 
to it. It vas erected by the défendant, who owns the land on both 
sides of the channel spànned by the bridge. The testimony taken 
seems to me to warrant thèse conclusions: That the bridge com- 
plained of is erected over navigable waters of the United States ; that 
it obstructs the navigation of those waters; that it was erected with- 
out authority of the tJnited States or of the législature of the state 
of New York; that thé license to erect a bridge in this locality, which 
the défendant obtained from the trustées of the town, affords no jus- 
tification for the érection of this bridge; and that the bridge is a 
contimûng obstruction, and the case, iierefore, a proper one for an 
application to a court pf equity for relief. 

Th^; rèmaining question is whether the complainant can, by an ac- 
tion Ijrbught in his own name^ compel the removal of the bridge. 
Upon this question my opinion is adverse to the complainant. In 
order to matntain the action it must appear that the bridge, by ob- 
structing navigation at this point, causes some injury to the com- 
plainant différent in kind from the injury sustained by the gênerai 
public who navigate the waters in question. He claims the right to 
maintain the action upon the ground that he is a riparian owner, and 
upon tiie ground that he is a navigator of the water spanned by the 
bridge. TÏie lands of the complainant lying upon the waters of Quan- 
tuc bay are situated some half a mile east of the bridge in question, 
and are not adjoiniug thereto. Access to the navigable channel of 
Quantuc bay from the complainant's land is not obstructed by the de- 
fendant's bridge. Boats seeking to navigate through thèse waters 
can saU from the complainant's land to the navigable waters in 
front of his land, without obstruction. Access to the complainant's 
land from the waters in front of his land is free and unobstructed. It 
is true that such boats, after reaching the navigable water of Quan- 
tuc bay, in.atempting to pass by the navigable channel to the other 
waters of the Great South bay, west of Quantuc bay, flnd an obstruc- 
tion at Potynk point in the defendant's bridge. But an obstruction 
of the navigable highway at that place gives the complainant no 
right of actioji as a riparian owner, because his lands are half a mile 
to the east of ; the obstruction, and access to his lands from the chan- 
nel in front of his lands is not obstructed by the defendant's bridge. 
The law applicable to such a case as this has been thus stated: 
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"An obstruction In Iront of one's own premlses maf prevent hlm from en- 
tering npon the blgliway, and thus interfère wltli a peciiUar rlglit. But when 
he is once upon the nlgtiway he is a traveler, jiiie tlie rest of tlie public; and 
though. an obstruction at a distance may as effectually prevent tngress and 
egress as wlien it Is opposite tiis door, yet tlir. right to pass along tbe way is 
one wliicli he sliares in conjmon witli the gênerai public." Grould, Waters, 
247, 248. 

Judged by this law, the complainant cannot recover upon the 
groTind that he is a riparian owner of land upon Quantuc bay. Nei- 
ther can he recover upon the ground that Ms boats navigate thèse 
waters, and are obstructed in naTigating the waters opposite Potunk 
point by the defendant's bridge; for the injury thus resulting to him 
is not différent iu kind from the injury sustained by the gênerai pub- 
lic using thèse waters. If, upon this ground, the complainant could 
maintain an action, as similar action might be maintained by every 
person owning a boat on the Great South bay. The bill must be dis- 
missed upon the ground that the complainant has shown no spécial 
injury entitling him to maintain the action. 



CAULK V. PAGE et- al. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1S93.) 

No. 55. 

1. Equitable Bstoppbl — Olaim of Title to Lands. 

In 1844 cne S. settled upon a tract of land in Plorida, cleared and fenced 
a portion thereof, set out several acres of orange trees, built a house, and 
resided in It untU hls death, in 1857, leavlng a widow, and one child by her, 
and several chlldren by a former wife. The latter chlldren continued to 
réside upon the land, improving and cultlvating the same. The widow and 
her child went to live with her father, who, in 1857, purchased the 
land from the state at $1.25 an acre, and took a patent in hls own name; 
but he never took or dalmed possession of the land, and in fact disclaioied 
any interest adverse to the ctiildren, except for reimburseinent of the pur- 
chase price. He died in 1861, and nis éxecutors, who continued to exercise 
their functions until 1883, never made any clai'm to the lands, but, on the 
contrary, one of them, as an heir of the testator, executed a deed to the 
chlldren for a nominal considération, recitlng therein that the légal title 
was taken by his testator merely in trust for the heirs of S. S.'s widow 
never claimed any interest in the land as heir of her father, but recognized 
the title of S.'s children by signing a receipt as guardian for her daughter, 
as one of the heirs of S., for her distrlbutlve share of the proceeds of an 
orange crop. Afterwards the widow married again, and her son by that 
marriage brought suit in 1889, after her death, to recover an interest in the 
land as her heir. S.'s children had always held possession, claimlng title 
against ail the world, and in the mean tlme one of them had bought out the 
interests of the others, had greatly improved the property, and its value 
had inoreased many fold. Held that, on this state of facts, the heirs of th(î 
maternai grandfather, and partlcularly the plaintiflf, as heir of S.'s widow, 
were eqnitably estopped from claimhig any hiterest in the land. 

2. Limitation of Actions— Running of Statute. 

The 20-years statute of limitations in force in Florida prier to the war 
began to run against the maternai grandfather before his death, and 
against his daughter, the widow, until December 1.3, 1861, when, by an act 
oi the législature, the running of the statute was suspended. Ou February 
27, 1872, a new statute was enacted, which required actions for the 
recovery of lands to be brought within 7 years, as against adverse posses- 
sors under claim of title, and provlded that ail actions not theretofore 
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batzâdi OD that wouMibe barred withln 60- days from the passage thereof, 
siicMa not be affected by the lliûitations of the act iiiitll 6 months from 
its a^pcoval. Heirf, that this statutewas a complète défense, at least as to 
so much o£ the landaS was actually under inclosure and cultiva tien prier 
to the Staylaw of 1861. ir 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Eqùity. Bill by Vf illiam H. Çàulk against Ella À. Pace and oth- 
ère to r0<;pver an înterest in lands. In the circuit court the bill was 
dismissèd.: ComplaiOaiit appèals, Afflnned. 

Richard H. Liggett^ (John E. Hartridge, on the brief,) for appellant 
E, K. Foster, for appellees, 

Béfore PÀEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge. On the ;27th of February, 1889, the com- 
plainant, William H. Caulk, allegihg himseif a citizen of Kentucky, 
filed his bill in the circuit court against Ella A. Pace and James E. 
Pace, her husband, and Mary C. Doyle and Arthur Speer, who are 
résidents of Orange county^ in the state of Florida, and citizens of the 
state of Florida, and Addie T. Farrar, and George Parrar, who are 
résidents of the statè of Texas, and the First National Bank of San- 
ford, a corporation doing business in the town of Sanford, state of 
Florida, and the Lyman Bank, a corporation doing business in the 
town of Sanford, state of Florida, aind a citizen of said state, therein 
asserting titlë as one of the hoirs of his mother, Julia A. Caulk, to 
an undÎTidëd one tenth of lot No. 1, section 31, township 19 S. of range 
31 E., Çrauge eounty, state of Florida, deraighing title imder the 
will of Isaiali D. Hart, who acquired the title by patent from the 
state. The bill shows that the défendant Ella A. Pace and her hus- 
band are in possession if the property; that for various years since 
1885 the some has hetted, from the sale of fruits large revenues; 
that Ella At Pace and ter husband hâve mortgaged the grove to the 
Lyman Bank of Sanford to secure a lOan of $17,479.95 for the term 
of one year; that the First National Bank of Sa;Mord is the successor 
of the Lytnân Bank, and is the holder of the said mortgage; that the 
said Ella A. Pace and her husband hâve been guilty of improvidence 
and mismanagement in mortgaging the same; that the complainant 
fears the First National Bank, uidess restrained, will foreclose the 
said mortgage, which wUl resuit in loss to the complainant, and in- 
volve him iûs cosfly and iioublesome lawsuits; and that the défend- 
ants John E. and Ella A. Pace, with the exception of the property 
in question, are totaUy insolvent, and unable to l'espond in damages. 
The prayer of the bill is that an account may be taken of what is 
due the complainant, a receiver be appointed pending the litigation, 
an injunction issue restraining the First National Bank of Sanford 
from foreclosing or attempting to foreclose the said mortgage; and 
that, on a ânal hearing of the case, the court will order a partition. 
On the hearing for the appointment of a receiver and for an injunc- 
tion, John E. Pace, husband of Ella A. Pace, for himseif and his wife, 
filed a swom answer, alleging that at the time Isaiah D. Hart pur- 
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chased the land in question it was in the possession of the family of 
Dr. Algemon S. Speer, then deceased; that prior to the decease of 
the said Speer the property had been in the possession of said Speer, 
and improved by him, and an orange grove planted; that the second 
wife of the said Algemon S. Speer was a daughter of the said Isaiah 
D. Hart ; and that the said Hart did, at the time he entered the same, 
state that he entered it in order that the property might be preserved 
to the children of said Speer; and that Mrs. Ella A. Face had pur- 
chased the interest of the other heirs of Si)eer, and owned the entire 
property. 

Said answer f lu^her allèges that the défendants for the last 10 years 
hâve fertUized the grove at a large expense each year, applying for 
the last 6 years the Forrester fertilizer, the most expensive of any, 
and said to be the best adapted to improAdng orange trees and fruit, 
paying at the rate of $50 an acre for each of the said years ; and, from 
information and bdiet that at the time Isaiah D. Hart entered the 
land Dr. Speer had possession of the same under a receipt given him 
under a pre-emption in or about 1845, being assured that when the 
land was confirmed to the state it would be given to him; and that 
for several years prior to and after his death, in 1857, up to the 
présent time, the property has been m the peaceable and undisturbed 
possession of the heirs of the said Speer, and never at any time in the 
possession of Isaiah D. Hart or his executors. The défendants Face 
and wife reserve the right to flle further answer within the delays 
allowed by law. Thereafter the défendants John E. Face and Ella 
A. Face, his wife, and John E. Face, as administrator of Michael 
Doyle, deceased, flled a sworn answer to the bill, tn which they say: 

"That the said William H. Caulk is not a cotenant with the défendants, nor 
has he any Interest whatever in the lands descrlbed In the bill, and the défend- 
ants positively assert that he nor his ancestors were never In possession of 
said lands, but, on tba contrary, the land has been in possession of the de- 
fendants and their aiicestors since 1844 or 1845, adversely to any interest of 
any one but themselves. They admit that the said Isaiah D. Hart purchased 
from the state the land described, but aver that, if he purchased the same, 
they are informed and beUeve, upon said Information, that he purchased it 
to hold In trust for the heirs of A. S. Speer, Sr., and he never went hito pos- 
session, nor exercised any rights of possession, during his life; nor did his ex- 
ecutors, or any one clalming Tinder him, go lato possession of or exercise any 
aets of possession; and, denying absolutely and unquallfledly that the com- 
plainant has any interest whatever In the land sought by him to be dlvided, 
they pray that the bUl may be dismissed, with their cost and charges tn that 
behalf most wrongfully sustained." 

To this answer the complalnant flled a replication. On thèse plead- 
ings, none of the other défendants named in the bill having appeared 
or answered, the case was heard in the circuit court, and on the hear- 
ing the court entered a decree dismissing the bUl, from which decree 
the complainant has appealed to this court, assigning as error that 
the circuit court erred in entering the decree dismissing the biU of 
complaint. 

The case made by the évidence is substantially as follows: In 
1844 Dr. Algemon S. Speer settled in Orange county. Fia., lot No. 
1, section 31, township 19 S. of range 31 E., contalning 73.88 acres. 
This land was then in a state of transition from the United States 
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to titie State of Florida. There is some évidence whicH tends to show 
&at Dr. Speér had taJjen such stepS as he could, «onsidering the 
GOncUltién of the land, to pre-empt tH© same according to law. Be 
thîs fljs it may, he cleared the land, set out some six or seven acreà in 
ômngb ti^s, fenced a portion of it, buUt a house on the property, 
and occnpied that house with his family as a résidence. Dr. Speer 
was married twice. By his first wife-— a daughter of Arthur Ginn — 
he had f our children, i. e. Arthur, Algernon, Mary, and Ella. His 
seeônd wife was Julia, Hart, daughter of Isaia,h D. Hart, by whom 
he had one chUd, Lula. After living on the land in question for 
nearly 12 years, Dr. Speer was drowned in the St John river, on the 
2d of September, 1857, leaving a widow, Julia, and the flve named 
Ghfldren. After Spera-'s death, the children by his flrst wife contin- 
ued to live on the place with their grandfather, Arthur Ginn; and 
one of them, Ella, has lived on the place, and been in possession of 
the saïne, up to the bringing of the suit in this case, baving purchased 
the rights of the other Speer children. At the death of Dr. Speer, 
his widow, Julia, with her daughter, Lula, went to Uve with her fa- 
ther, Isaiah D. Hart, and continued to live with him up to his death, 
which occurred September 4, 1861. On the 9th day of December, 
1857, Isaiah D. Hart purchased from the state, at the rate of |1.25 
an acre, the said 73.88 acres, and on the 27th January foUowing took 
titiè in his own name under regular patent from the state. Durtag 
his life he never took nor claimed possession of the land. The évi- 
dence tends strongly to show that he acquired and took title to the 
same for the benefit of the heirs of Dr. S^eer, claiming no right nor 
interest therein for himself, Save the return of the amounts advanced 
as purchase money and for taxes. This appears by the testimony of 
witnesses reciting the conversations of Mr. Hart in relation thereto, 
by the récitals in the quitclaim deed made by one of the executors 
and heirs, and particularly by his conduct in the premises. On the 
27th of January, 1859, hè wrote the foÙowing letter to Arthur Ginn, 
the grandfather of the flrst four of Dr. Speer's cluldren, then residing 
with them on the land in question: 

".TacksonvUle, January 27, 1859. 
"Arttiur GiBn, Esq.— Dear Sir: I wrlte you now more to get your views and 
opinions tlian anytWng else, as I do not wish to do anytlùng In the matter of 
Doctor Speer's estate or affalrs without consultlng you. Therelore, as lunder- 
Btand, at présent it is as follows: 

Account of sales of Dr. Speer's estate $436 00 

Càsti In my hands of Dr. Speer's estate 350 00 

Total $786 00 

"Now, if this is ail the estate Is worth, it will ail be consumed ia the payment 
of debts, and wiU be a fliere scrap in comparison to what the estate owes, 
and the children will not get one cent of it; and if it would pay ail the debts 
I would not say a word; and it wUl be no disadvantage to the children for 
Julia to claim her dower ûf them; and, as the law glves the wife one third, 
exclusive of debts, it would stand about as follows: Her third woùld be 
about two hundred and sixty; the amount I paid for the land, about elghty 
or ninety; taxes which I hâve paid, about twenty; making about three hun- 
dred and seve^nty or elghty dollars. Now, if this proposition was any disad- 
vantage to the children, I would not make the proposition, but it can't be any. 
Will you do me the fuvor to glve me your views in the matter, and, if the 
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estate Is worth more or less, as the case may be, let me know that, too. Tulia 
and the babe are in excellent health. Respects to Mrs. G. and the chiCdren. 
"Beepectfnlly, your obedient servant, I. D. Hart." 

TMs letter shows he not only made no claim to tlie land in ques- 
tion, and disavowed any intention to do anytliing to the disavantage 
of the chïldren, but admitted that he had in his hands |350 belong- 
ing to Dr. Speer's estate. Julia Hart, the widow of Dr. Speer, on 
April 7, 1863, married William Caulk, by whom she had one son, 
William H. Caulk, the complainant in this case. She died March 17, 
1871. During her life she made no claim whatever, as heir of her 
father or otherwise, of any right or title to any of the land in contro- 
versy; on the contrary, she recognized her daughter, Lula Speer, issue 
of her marriage with Dr. Speer and one of the five heirs of Dr. Speer, 
as the owner of a distributive share la the lands in question; aU of 
which clearly appears by the foUowing receipt given by her in July, 
1869: 

"Recelved, 26th of July, 1869, from Arthur Ginn, three hundred and seventy- 
eight dollars, It being the distributive share of the orange crop at Port Reid, 
Orange county, Florida, due Lula Speer, mlnor, said crop having been sold 
to Messrs. Doyle & Brantley in December, 1868. Julia A. Caulk," 

It further appears that the executors under the will of Isaîah D. 
Hart, who continued to exercise the functions of executors for inany 
years, from 1861 to 1883, never made any claim for possession of the 
said lands, or any prêteuse of title thereto, on the part of the estate 
of Isaiah D. Hart; but, on the contrary, Ossian B. Hart, one of the 
executors. and one of the heirs of Isaiah D. Hart, in his deed to tho 
heirs of Speer, executed and delivered for a nominal considérai ion 
on the J.4th of June, 1872, declared that the title and ownership of 
the said lands were in the heirs of Dr. Speer, and that any légal title 
to said lands granted to or held by Isaiah D. Hart was accepted and 
held by him as "rustee for the heirs of Dr. Speer. From the dea:h of 
Dr. Speer, lu 1857, to the 27th of February, 1889, when the complain- 
a,nt, William H. Gaulle, instituted this suit, the heh's and assigns of 
Dr. Speer hâve been in undisturbed, peaceable possession of the said 
land, occupying it exclusively as their own, recelving the rente and 
profits, and possessing the same adversely to aU the world; and dur- 
ing this time — particularly since 1878^have cleared and fenced the 
same as far as practicable, planting some 30 additional acres in 
orange trees, cultivating and improving the whole by the expenditure 
of large sums of money for labor and commercial fertilizers; so that 
the tnsigniflcant property of 1857 bas become one of the largest 
and most valuable orange grèves in the state. 

On the foregoing évidence the compMnant's Mil was properly dis- 
missed. 

1. Considering the lapse of time, the conduct of Hart, his heirs 
and executors, and the continued possession and occupation of the 
Speer heirs in their own right, the évidence sufflciently establishes 
that Isaiah D. Hart acquired and held the légal title to the land in 
controversy as a naked trustée for the Speer heirs; and Hart's heira 
are equitably estopped from claiming more. As to the heirs of Julia 
A, CauJk, there seems to be a clear, équitable estoppel, as she coUected 
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money fromftiifi Spœr heksiQ tfae right of lierjdaugliter, Lula Speer, 
as one of tl^e joint owners with tlie other Speer heirs. 

2. At the time Isaiah D. Hart acquired the légal title, the stat- 
utes of the statp of Florida required that an action for the recoyery 
of real property should be brought within 20 years after such cause 
of action accrued. Thomp. Dig. 441. This statute began to run 
against Isaiah. D. Hart in his lifetime, and on his death continued to 
run against his executors, (see Sanehez v. Hart, 17 Ma. 507; Doyle v. 
Wade, 23 Ma. 90, 1 South Eep. 516,) and against Julia A. Caulk, then 
Julia A. Speer, a feme sole, under whom the complainant claims, un- 
til December 13, 1861, when the législature enacted a stay law sus- 
pending the statutes of limitation. JFebruary 27, 1872, the législa- 
ture of the state of Monda re-enacted a statute of limitations for 
civil actions, now în fprce, whiçh requires the action for the recovery 
of real property to be brought within seven years, as against an ad- 
verse possessor under claim oî title. Lavrs Fia. (Acts 1872, p. 20.) 
Under the nineteenth section of the last-mentioned act, which reads as 
follows, "AU actions notheretof or e barred by statute, or that wiU be 
barred within sixty days from the passage hereof, shall not be af- 
fected by the limitations of this act untU six months from the date 
of the approval hereof," a strong argument can be made showiag 
that cômplainant's action was barred at the end of six months from 
the 27th of February, 1872, to wit, on August 27, 1872. See Spencer 
V. McBridô, 14 Fia. 40âj Wàde v. Doyle;, 17 Ma. 52â; Doyle v. Wade, 
23 Fia. 90, 1 South. Rep. 516. 

As to the portion of the land in question actually under inclosure 
and cusltivatâi and împrored prior to the stay làw of 1861, the stat- 
ute of limitations of 1872 is a complète défense, as the statute had 
commenced to run agaii^t Isaiah D. Hart in his lifetime. The diffl- 
culty in applying the fetatute as a complète légal défense to the whole 
case arises from the fact that not liiore than six acres were cultivated, 
improved, or f enced until after the death of Julia A. Caulk, and then 
during the minoiity ôf the complainant. But, as we view the case, 
we do not care to détermine whether the statute of limitations consti- 
tutes a complète légal défense to the action, because, in equity, the 
complainant's demand is stalei, and therefore oùght not to be sus- 
tained. ' Staleness of demand need tiot be pleaded. Sullivan v. Rail- 
roàd C!o., 94 U. S. 806--811; Eichards v. MackaU, 124 U. S. 183--188, 
8 Sup. et Rep. 437. In Badger v. Badger, 2 WaJl. 87--94, Mr. Justice 
Grier, in delivering the opinion of the suprême court, after review- 
ing the authorities and considering the principles upon which courts 
of equity act ih cases of lâches and stale demands, says: 

' "Courts of equity, In cases of concurrent jurisdiction, conslder themselves 
bound bj' the statutes of limitation, wbicli govem courts of law In llke cases, 
and this rather in obédience to the statutes than by analogy. In many other 
cases they act upon the analogy of the llke limitation at law. But there Is 
a défense peouUar to courts of equity, founded on lapse of tlme and the 
staleness of the clalm, where no Btatute of limitation go^rems the case. In 
such oaseSj qoyirts of equity act upon thelr own inhérent doctrine of dls- 
oouraglng, toi. the peace of soclety, antlquated demands, refuse to Interfère 
where thèfe hàs been gross lâches Ih prosecutlng the claim or long acqui- 
escence in the assertion of adverse rights. Long acqulescence and lâches by 
parties ;out;:of possession are productive of muoh . hariishlp and injustice to 
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others, and caimot be excused bnt by showlng sorne actual Madrance or Im- 
pediment, caused by the fraud or concealment of the parties In possession, 
whlch will appeal to the conscience of the chancellor." 

The casé of Badger v. Badger has been cited by the suprême court 
of the United States with approval in many cases, and has been di- 
rectly affirmed, as to the part of the décision quoted, in the following 
cases: • Sullivan v. Eailroad Co., supra; Lansdale v. Smith, 106 13. 
S. 392, 1 Sup. et Eep. 350; Speidel v. Henrici, 120 U. S. 387, 7 Sup. 
et. Eep. 610; and Eichards v. Mackall, supra. The authorities cited 
by the counsel for appellant on the doctrine of permissive pos- 
session are not applicable to this case, as there can be no doubt that 
the Speer heirs held, occupied, cultivated, and improved the land in 
controversy as their own, and under their own right. The decree 
dismissing the bill should be affirmed, with costs, and it is so or- 
dered. 



CITIZENS' ST. R. CO. v. OITÏ OF MEMPHIS et al 

(Circuit Court, W. D. Tennessee. January 4, 1893.) 

No. 455. 

L COUKTS— rEDBBAL QUESTION— ImPAIKIN G OBLIGATION DP COHTKACT IN COB- 
POKATB ChAKTER. 

Before the adoption ol Const. Tenn. 1870, art. 11, S 8, whioh requlred 
the gênerai assembly to provide by gênerai laws for the organization of 
ail corporations thereafter created, "which laws may at any time be al- 
tered or repealed," certain street-raiiroad coiapanies had been incorporated, 
and authorized to construct and operate street raUways on ail or any of 
the strœts In a certain city, without any réservation of power to alter or 
repeal their charters. After the constitution of 1870 took efCect, thèse com- 
panies becàme Consolidated into one corporation, pursuant to MUl. & V. 
Code, §§ 1263-1272, providing for consolidation of raUroad companies, made 
applicable to street-rallroad compaïues by Act March 26, 1887. HçW that, 
no intention to subject the prevlously existing charters to altération or re- 
peal appeariug in the constitution of 1870 or the subséquent le^slation, 
the consolidation did not subject rights granted by the original charters 
to the dominion of the state, and neither the state nor the city, under au- 
thority delegated by the state, could prohibit the Consolidated company 
f rom occupj ûig a street \n the city, in the exercise of the right granted by 
the original charters; and, as such prohibition would impair the obli- 
gation of those charters, a suit by the Consolidated company to restrain 
the city from Interfering with such use of the street by the company in- 
volved a fédéral question. 

3. HoHSB AND Stkebt Railhoads — Chabtke and Franchises — Municipai 
CoNTBo;. CI" Steebts. 

The i-ight of a city, under or independently of its charter, to regulate 
and control the use of its streets, does not empower it to prohibit a street- 
car company from occupying and using a street for the purpose of a street 
railroad. In the exercise of rights conf erred on the company by Its charter. 

8. Samb— Abandonmbnt. 

A street-car company, which, under authority of its charter, had con- 
structed and operated street rallways on certain city streets, entered Into 
a contract with the city to re-estabUsh itself upon the streets with elec- 
trieal Power, instead of animal power, within two years. One of the 
streets included in the contract had been used by the company for a spur 
track and tumtable only, and in the construction of the new tracks no track 
Into that street was laid or was proposed until after the company had 
obtalned the surrender to itself, by the city, of bonds deposited as security 
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for the completlon ot the System and compllance wlth the contract. Eeld, 
that thèse facts, the two years llmlted by the contract not havhig expired, 
dld not show an abandonment of such street by the oompany, nor precludo 
It from making use of the street, at any tlme within the two years, to the 
full extent of the rlght granted by the charter. 

In Equity. Suit by the Citizens' Street Eailroad Company against 
the city of Memphis and W. L. Clapp, président of said city, to restrain 
défendants from interfering with plaintiJï in constructing tracks for 
its electric railway on West Court street, in said city. On motion for 
preliminary injunction. Granted. 

Turley & Wright, for the motion. 
Metcalf & Walker, opposed. 

SAMMOND, J. The troubliesome question in this case is that 
of our jurisdiction. The défendant city contends that the power 
to alter or repeal the charter of the plaintiff company is absolute, 
and, therefore, tliat there can be no inviolable obligation of the 
contract, arising ont bf the charter, to be protectèd by the fédéral 
constitution, wMch forbids any state to pass a law impairing the 
obligation of contracte; wherefore it contends that no fédéral ques- 
tion is presented to sustain our jurisdiction, and that whatever rights 
the plalatiff may hâve, either of property or action, or whatever inju- 
ries, |.tniay t^ave received at the hands of the city authorities, are 
inatteis isQlély within the jurisdiction of the state^ and cognizable 
only in its tribunals, like ail other rights or injuries with which the 
fédéral àuthority has no concern. If it were certain that the state 
hadtiie power to alter and repeal the plaintiff's charter at will, I 
should be inclined to take the defendant's view of this question, and 
hold that, 80 far as this particular article of the fédéral constitution 
is concerned, no fédéral question could be presented, under such a 
charter; because what the state might do of itself it could do by 
its municipal agencies as well, and whether or not the state had au- 
thorized such an agency to do such a thing as that complained of, or 
whether or not the state had the power, under its constitution, to con- 
fer such authority on the given agency, and the like, would présent 
1^0 fédéral question, but one only of the law of the state, apart from 
its connection with the other. There are intricacies of this subject, 
I know, arising out of the considération that it is impossible to take 
any contract — or its obligation, rather — out of that protection af- 
forded unreservedly by the fédéral constitution to ail contracts, 
whether they be private contracts, purely, or charter contracts, by 
spécial or gênerai law, and that this impossibility 3(i.ecessarily im- 
poses altvays a fédéral inquiry whenever complaint ismade that the 
obligation — whatever it be, much or little — has been impaired by 
state législation. Whether a réservation — for example, to alter, 
amend, or repeal a charter — is operative to protect the particular 
législation against the imputation of fédéral prohibition may be, it 
is said, itdelf a fédéral question to support the jurisdiction; just as in 
a purely pHtate contract there may be a réservation of power of 
revocation to either party; but it does nôt foUow that the state, be- 
cause of such réservation, may pass a law impairing the obligation 
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of tliat class of contracta, or that the class is exempt from the influ- 
ence of the fédéral prohibition. But I do not care, at tMs time, to go 
into thèse intricaciœ of constitutional construction. Charters of in- 
corporation are peculiar contracts, which hâve been — ^by grâce or 
favor, it has been said by some — ^placed upon an equality with private 
contracts ia this matter of fédéral protection against state législation 
inipairing their obligation, by the celebrated Dartmouth Collège 
Case; and it has been generally thought that the state might avoid 
the tremendous restrictions placed by that case upon their au- 
thority over corporations, and retain to themselves what many 
believe to be a wise power of absolute dominion, by agreeing 
with each incorporation at the time of the charter, as a part of 
the contract, and of its obligation, that this power of absolute 
dominion should exist, and the state be at liberty, whenever it 
ehooses, to not only impair the obligation of the charter con- 
tract by amendment or other altération, but, by repeal, to destroy it 
wholly; or, by importing such a réservation of power into ail charters, 
by a constitutional provision to that eflect^ to préserve this absolute 
dominion over them. Water Co. v. Clark, 143 U. S. 1, 12 Sup. Ct. 
Rep. 346. Under such a charter it would seem that no fédéral ques- 
tion could arise, as to impairing its obligation, for the plain reason 
that the power to do that thing is reserved. Whether the state 
has exercised the power or not, or whether the state has or has not, 
in fact, authorized one of its municipalities to exercise the power for 
it, or whether the particular action of the municipality cornes within 
its granted powers, and the lïlce, are ail, under such a charter, mère 
questions of state law, with which the fédéral constitution can, m 
the nature of the thing, hâve no concern whatever. It may be that 
such a state of law, and such absolute dominion, would make corpo- 
ration property and franchises unsafe and unstable, but that is an 
inflrmity of the state law, and not of the fédéral constitution, and 
învestors would consider that inflrmity when making their invest- 
ments; but, justly, they could not rely upon fédéral authority for 
help in their distress upon the question whether the state had or 
had not injtired their property and franchises, whether it had left 
them in full enjoyment of thèse franchises, or armed its agenciee 
with powers to injure them. Thèse would not be fédéral questions 
at ail. I say, again, the fullness of this doctrine, as contended for 
by the défendants' counsel, will be conceded by the comt hère, for 
the purposes we now hâve in hand. But I do not think the plaintUï's 
charter is subject to such absolute dominion by the state, and per- 
haps no charter can be, whether before or after the constitution of 
1870 ; but of that we need not inquire at this time. 

The plaintiff eompany owes its origin to two companies, — one char- 
tered in 1865, known as the Memphis City EaUroad Company, and 
the other chartered in 1866, known as the Citizens' Street Eailroad 
Company. Thèse charters, of course, were unaffected by the consti- 
tutional provision of 1870, now under considération, and were fuUy 
under the protection of the fédéral constitution, in the matter of the 
inviolabUity of their charter contracts. How hâve they lost this ad- 
vantage, if at ail? It is said that by consolidation into one com- 
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pâay atinew corporation hasbeenformed, the oldones dissolved, and 
the ùeW brou^ht witliin the eonstîtutioiial teseryation of the power 
to ailter^ aïnénd, or repeal a charter', and thereby subject to this ab- 
solute dominion wMch the stàte bas reserved otier ail charters granted 
since 1870; aUd to support this position a class of cases to be pres- 
ently noticedis relied upon by the city. TJndoubtedly this resuit 
must foUow, if the leigislattu*e bas intended it, and if it bas the con- 
stitutional power to eflect that intention. îîothing in the législation, 
by express -tenais, manifests any intention to deprive the old corpora- 
tions^ of the advantage of any right oi- ioununity that they had under 
theii- Charters, but, npon the contrary, they are aU expressly preserved 
to t&eïQ, notwithstanding the conBolidation. NecessarUy a consoli- 
datbd corporation must be, in a certain sens^ a new corporation; 
but aot: necesearily, in evei*y sensé, nor in the fullest sensé, must it 
bé 80 entirëly new that the old corporation is extinct There is noth- 
ing M the nature of the subject-matter, nor of the- process of con- 
solidation, that reijuii?es this extinction of the old corporations to 
make the new. It may be done, or it may not. Whether it be désira- 
ble to tiiè State and the corporations involved, or to either party to 
ataè (sontract, to extinguish the old charters entirëly, or to préserve 
them iû whole or in part, dépends upon the circumstances, and 
whether they bave agreed to that extinction or not, for, be it remem- 
bered; it is a matter of agreement between them,- — dépends upon 
the natnre and character of the purposes they hâve in view in effect- 
ing the iaew arrangement. Now, is it to be supposed that thèse old 
companlês desired or w^^re willing, for the mère privilège of consoli- 
dation; to smrender their old charter rights including that involved 
hère of inviolability of the contract, or that tiè state, in considéra- 
tion of the grantof that privilège, imposed such a Surrender upon 
them? :Natti^aily, rf thé consolidation could be constitutionaUy 
effected withoat this, the companies would désire it, and, if they havo 
surrendered that inviolability, such purpose would be manifesred in 
the législation itself, and not left to implication; and, on the other 
hand, thé state would hâve insisted that the surrender, and the in- 
tention to impose it, should be plainly manifested and secured by 
the agreement— that is to say, by the législation — ^itself. Contrary 
to this; as l'shall undertake to show presently, the form of the légis- 
lation, its historical surroundings, and its appearances of substance 
and phraseOlOgy, are âU against the idea of any open and uncon- 
uealed purpose of both parties to this agreement of consolidation 
bhat the old charters shottld be surrendered, in the sensé that they 
became extinct; or Of the 'state, that it would, in open and un- 
concealed terms, impose this surrender as a considération for the 
newly-granted privUege of consolidation; and there seem to be 
provided the appliancès necessary for the convenience of the com- 
panies which enable them to obtain the benefits of administra- 
tion throug'h one company, rathef than two, such as a new name or 
a Consolidated name, and a privilège of being a new corporate entity, 
instead of a double-headed concem, and the like, the possession of 
which would not be inconsistent àt ail with a rétention of ail its 
rights, imlttanities, and privilèges; including again, I say, this more 
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valuable one, of inviolabUity of its charter riglits, and, incidentally, 
(and I say this partieularly because it is, in ray judgnient, only an 
incident, and in the just sensé a qaite unimportant and immaterial 
one, but stiU one especially involved hère,) the supplemental option 
of appealing to the fédéral tribunals to protect that inviolabilitj'. 
The truth is, if any snrrender has taken place, it is by implication 
only; and that implication arises ont of the opération and effect of 
the constitutional provision upon that which the parties hâve done 
in a form which is whoUy iaconsistent with the notion that they 
intended, on the one hand, to impose the surrender, and on the other 
to accept it. 

But, before going into the législation with this purpose ia view, 
it is best to consider somewhat further the powers of the state in 
that behalf. Apart from constitutional restrictions, the législature, 
having the most plenary power of providing for the consolidation of 
companies to ma^e a new corporation, with new rights and privi- 
lèges, or partly new and partly old, may préserve the old in whole 
or in -paH, in substance and in fact, and clothe the old corpora- 
tion with a new name, and, if necessary, with ail the incidents of a 
new Company, which is to possess absolutely ail the old rights, im- 
munities, and privilèges, including the inviolabUity of thèse charter 
rights. Indeed, the législation should not violate the chartered rights, 
which would be to violate the fédéral constitution, and this im- 
munity of inviolability it cannot touch without the consent of the 
old Company, however plenary the powers of the state may be 
under its own constitution. Where hâve thèse companies ever con- 
sented to surrender this inviolability, and where is the évidence 
of it? If at ail, it can only be by implication upon this new 
constitutional provision ta relation to future corporations, and from 
the fact that they hâve accepted the importation into their charters 
of a clause that th^ shah be subject to any altération, amend- 
ment, or repeal by the state, and the vehicle of this importation is 
this eighth section of article 11 of the constitution of 1870. In 
other words, they hâve agreed, by consolidating under a gênerai 
laAV, that the législature may at any time repeal their charters, 
wliich were before the agreement irrepealable. This is a stnpen- 
<lous resuit, which the ordinary rules of statutory construction would 
f orbid that we should impose upon a party to a contract by any impli- 
cation not clearly necessary, from the nature, terms, and scope of the 
agreement itself. Thihk for a moment what thèse companies hâve 
done. For the relatively paltry considération of a consolida- 
tion, which has, by its very words and cleariy-manifested inten- 
tion, added not one iota of chartered privilèges of any Mnd, ex- 
cept the privilège of unitlng into one company instead of remaining 
two, they hâve agreed to permit the législature to repeal hithe-to irre- 
pealable charters, and drive the two companies out of existence, at 
its will; take the streets away from them, and give their use for 
City transportation trafflc to another, if it chooses; and this, too, 
when, with some inconvenience, the two companies might hâve con- 
tinued to exist and get along very well without consolidation. It 
is obvious to my mind that this was not a resuit understandingly 
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agreed Jipon between fhe state and thèse two companies, nor was the 
législation out of which. the resuit arises projected upon an under- 
Stànding between the législature and the companies that it would be 
a flepessary conséquence of the proposed consolidation. There was, 
in faoti ûo necessity whatever for any législation like this gênerai 
law.iOf consolidation, if that was to be its effect Ail that was 
needed was to organize a new company under our gênerai law for 
chartering street railroads, and make under that law the contracts 
that were made with the city. 

The very existence of this spécial act (in a certain sensé) for 
organizing new companies by the consolidation of old is a pro- 
testf against the notion that the old diarteirs hâve been sur- 
renden^ for a new charter, when there was already a gênerai 
law,ifc« new companies : amplysuf3cienfe for such a purpoee. 
Agaij^ pôssibly this gênerai law for the organization of street- 
railroad companies, applicable to ail companies wishlng to avail 
themselves of it, is the only kind of law the législature has the 
power to pass, under this very constitutional provision we hâve in 
hand; for how can the législature, by a gênerai or spécial law, 
grant privUeges and inununities to old corporations not granted to 
any that are new, or to new corporations made out of old ones not 
granfeed to new corporations made de novo, — if this législation for 
consolidation is to be taken as a gênerai law, having the effect to 
citeate an absolutely new corporation, stripped of its old charters, 
ahd the old charters extinguished? We must not be confused by 
tenus. Such a law would be a spécial act, in effect, though gênerai 
in appearance; grantingto one class of citizens — ^the fortunate pos- 
sessora of old charters, namely — spécial privilèges, not granted to a 
less fortunate class of citizens,— those possessing new charters under 
the gênerai law, namely. The législature, under such a constniction 
of this provision of the constitution as lie city claims, would hâve 
no more power to confer, by gênerai law or otherwise, upon a new 
corporation made by consolidation out of old corporations, spécial 
privilèges, than upon any otiter class of citizens, nor could it do this 
by référence to the old charters for a description of the privilèges con- 
ferred more than by an apt description de novo, nor would the privi- 
lèges so conferred be any less spécial because théy are sioular to, 
or identical with, other privilèges conferred upon other companies 
by gênerai or spécial law. They would corne of a spécial law, in 
fact, however large or gênerai might be its application to spécial 
Individuals coming under it. The largeness of the class would not 
make class législation any less spécial, and this is what is forbidden 
by the constitution. In other words, if the constitution and this 
législation are to be construed as the city construes them, the légis- 
lation is itself unconstitutional. The législature canjiot conJer, 
since 1870, spécial privilèges upon a class by merely incorporating 
a provision in the new charter that it shall be subject to change or 
repeal by the législature, nor can it confer such privilèges by re- 
vamping old charters, and adding, by constitutional implication or 
otherwise, a clause to that effect. The existence of this clause in any 
wayi dœs not enlaïge the power of the législature in this respect of 
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legislating for a class to wMch others may not attach themselves. 
Let us illustrate this by supposing that companies A. and B. existeâ 
prior to 1870, as thé plaintiiï's predecessors did; that companies C. 
and D. esdst, under our gênerai street raOroad act, since 1870; that 
Company A- had the privilège, under its charter, of charging a fare 
of 10 cents, which is forbidden to bhe other three; that A. and B., 
under this street-railway consolidation act, become, as the city con- 
tends, a new company, E., with the old charters extinct, and useful 
only for référence, to learn by the description the privilèges con- 
f erred by the consolidation act upon the new company, E. ; a'nd that E. 
charges, and there is conceded to it, the 10-cent fare. Is it not plain 
enough that, in the teeth of this provision of our constitution, a 
spécial privilège bas been created, by a gênerai law, forsooth, for a 
corporation created siuce 1870, which C. and D., to say notMng of 
ail other street-raUroad companies, cannot enjoy, unless the légis- 
lature gives it to them ail alike by a gênerai law forced upon it, 
because one company has it under such législation as this, or else 
that the 10-cent fare is an unconstitutional grant to E.? What is 
true of this spécial privilège is equally true of ail the other privilèges 
which are spécial in the sensé of being derived from spécial légis- 
lation, class législation; that is to say, particular individual législation 
it would be in the case supposed, although the privilèges might notbe 
spécial in the sensé of being exclusive, as in the 10-cent fare case. 
If it be said that this was a grant under the old constitution, and, 
being good as such, remains good under the new, the reply is tliat it 
was not a grant to E. Moreover, B., one of the constituent com- 
panies, has acquired it by consolidation, and C. and D. are left ont, 
and to that extent it is newly granted, at the very least. But 
if it be well granted because of the old constitution, to save 
the contention of the défendant hère, why is not the old con- 
stitution equally available to save the contention of the plain- 
tifl hère, — that, although a new corporation, it has its old char- 
ter rights, including that of an inviolability of its charter contracts? 
And is it not equally plain that if the clause, "this charter may at 
any time be altered or repealed," should be written into the old 
charters by the pen of constitutional implication or otherwise, 
such insertion would not save the législation from this constitutional 
objection? How can you write such a clause as that into an old 
charter? You may write it, and the constitution does write it, into 
a new charter; but this new charter, under this new constitution, 
must be, not a spécial charter, lUce the old, but a gênerai charter 
for each and every corporation like it in business and purposes, or 
lUœ it in conditions, and which shall be common to ail coming 
within those conditions. You cannot make such a gênerai charter 
by preserving the old spécial charter, and wilting this clause in it. 
If the old charter is dead, or has no other function than that of de- 
scri-ption for new charters, then that description must cease to de- 
scribe spécial rights, privilèges, etc., for a particular corporation, 
and to describe rights, privilèges, etc., for ail simUar corporations in 
the State, and ail citizens must be f ree to procure a like charter, if 
they wish, and thèse privilèges cannot be confined to individuals. 

v.53F.no.8 — 46 
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TKfe.léèislation is not at ail of tliat cliaracter, and was not so pro- 
Jeëtèâ, aâ any one may see who réads it. 

Agaîn, it is one thing to write this clause into gênerai laws or 
ganizing corporations hereaf ter created, — to use tlie language of the 
constitution, — and a stupendously différent tUng to write it into the 
old spécial chàtters of the state "by any process whaterer. So it is one 
thing to prôvide that the gênerai laws authorizing the old spécial 
charter compaides to consolidate shall be subject to altération and 
repeal, an(J just as vastly a différent thing to provide that their old 
spécial charfers shall be subject to altiàation and repeal. The con- 
stitution says notEng about the latter process, directly or indirectly ; 
and, if thé power to do that thing exista, it is upon an implication 
on a cleàrly èkpressed provision to secure the former of thèse two 
différent tldïigs, — so vastly différent, as I think, that they hâve no 
just relatioîi to each other. I do not doulbt the power of a consti- 
tutional convention to détermine that the insertion of this saving 
clause of réservation of dominion over corporations is so important 
that it should forbid the législature to pass any act, gênerai or 
spécial, in irelâtioti to old charters, front which it had been omitted, 
unless, as â' fcoiidition précèdent to taking any benefit of such légis- 
lation, the. Old cOmpanîes should agrée that their charters should be 
so ameiided as to insert this clause of réservation. I only say I 
do not doubt this power for the purposôs we hâve now on hand, for 
serions objeètibns might be raiSed to such a prohibition, under our 
existingfédei^àl constitution; but I do say that in my opinion the 
constitutïonal <lîonvention of 1870 did not insert such a prohibition, 
o'v ânytiilng lîke it or aMn to it, by section 8 of article 11 of that 
instrument Nor do I doubt, in the same way, but that the législa- 
ture might âdopt that policy, also, and détermine, whenever it was 
askëd to legislàte for the benefit of the old charter companies, that 
it woidd withhold such benefit unless they agreed to amend their 
charters by the inserlâon of the dominion clause in them. But, 
likewise, I ëay that this législation mànifests no such intention, but, 
on the coniirary, is, in f orm and purpose, upon the face of it, an- 
tàgonistic to that notion, when read in the light of thèse views as 
to thé relation of the parcels of législation, constitutional and parlia- 
mentary, to each other. 

Let uà téad them chronologically, for the purpose of comparison 
and cont3*ast, and with the object of observing the intention dis- 
played by fixing their relation to each other. First take the consti- 
tution of 1834, § 7, art 11: 

"The législature shall hâve no power to suspend any gênerai law for 
the beneflt of any partlcular indlvldual, nor pass any law for the benefit of 
indivlduals Inconsistent wIth the gênerai laws of the land, nor to pass any law 
grantlng to aïiy Indlvldual or Indivlduals rlghts, privilèges, Immunitles, or ex- 
emptions other than such as may be, by the same law, extended to any mem- 
ber of the oommunity who may be able to brlng himself within the provisions 
of such law: provlded, alwàys, the législature shaU hâve power to grant such 
charters ofhicorporatlon as they may deem expédient for the public good." 

Bemëmber carefully that the flrst sentence of this article does not 
apply to the grant of charters of incorporation, they being saved by 
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the proviso, which left to the législature tlie most plenary power as 
to tkanij while tlie first sentence of the corresponding section of the 
constitution of 1870 does apply to corporations, the proviso being 
omitted, and finding a substitute in the second sentence of section 8, 
art. llj which we will now also read: 

"The législature shaU hâve no power to stispend any gênerai law for the 
beneflt of any particular indlvidiial, nor pass any law for the beneflt of indi- 
viduals inconsistent with the gênerai laws of the land, nor to pass any law 
granting to any individual or individuals rlghts, privilèges, Immimitles, or ex- 
emptions other than such as may be, by the same law, extended to any mem- 
ber of the community who may be able to bring himself within the provisions 
of such law. No corporation shall be created, or Its powers increased or dimin- 
Ished, by spécial laws; but the gênerai assembly shaU. provide by gênerai 
laws for the organization of ail corporations hereafter created, which laws 
may at any time be altered or repealed; and no such altération or repeal shall 
Interfère wlth or dlvest rlghts which hâve become vested." 

The proviso of 1834 remained, and yet remains, the foundation 
for ail charters granted before 1870. Under article 1, § 10, of the 
constitution of the United States declaring that "no state shall pass 
any law impairing the obligation of contracta," as interpreted by the 
Dartmouth Collège Case, IMs first sentence of section 7 of the con- 
stitution of 1834 could not be made to apply to the two charters of 
the plaintlfl company granted in 1865 and 1866, by becoming the 
first sentence of section 8 of the constitution of 1870, any more 
than it applied under the constitution of 1834; and it was not 
within the competency of the constitutional convention of 1870, by 
omitting the proviso, to let the bottom ont of ail old charters, and 
sink theii" corporations into the depths of death and oblivion. That 
proviso must always remain effective to sustain those charters, at 
least as to their foundation, if it does not remain by implication, 
as to them, for the broader purpose of conserving the public in- 
terest by permitting the législature to legislate generally or specially 
as to them wherever the public interest demands. So remaining as 
a foundation only, those old charters are exempt from the opération on 
them of the first sentence of the constitution of 1870. Just as pMnly 
it remains to exempt them, also, from the restrictions of its substitute 
of 1870 or the second sentence of that section, so far, at the very least, 
as those restrictions would operate to write in those charters the for- 
mulary that would restore to the state a dominion which it gave up 
by neglecting to insert the réservation clause to alter or repeal the 
charters. Only by their consent, expressed or implied, could thèse 
restrictions be applied to defeat the charter rlghts already existing. 
They might be made to apply to any amendments of the charters, 
but not the original instruments. Non constat that because the 
amendments are subject to altération or repeal the original charters 
must be. By the terms of the section (if it applies to old corpora- 
tions at ail, which I doubt) their powers are not to be increased or 
diminished by spécial laws. Surely, if they need the increased power 
of unlting two of them into one, the power may be granted to the 
two by a gênerai law admitting other lilie corporations, in like con- 
ditions, to the privilège, if they choose, and it cannot be granted by 
any spécial law conferring it upon thèse two; or, if they need an in- 
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creàsed privilège, of taking a new name for the Consolidated entity, or 
of btiànging its orgaiiization of administrative màcMnery, and in that 
sen^ to be a new corporation, this additional privilège must aiso be 
grânted by a gênerai and not a spécial law, and tbis gênerai law may 
be altered or repealed, and this is ail there is of that. Non constat^ 
again, that thèse changes or amendments or grants of increased 
powers and privilèges by gênerai laws, few or many, subject to re- 
peal or altération, hâve the implied effect (necessarily implied, I 
mean) of bringing the old charters into a moribund condition, — 
"dead as a door nail," as counsel expressed it in argument, — 
establishing an entirely new corporation, with a new charter, the 
wholè of Which is subject to altération or repeal, or of writing a 
dansé tt) that effect in the old charters, if, for any vital purpose, 
ihey remain in force in any respect whatever. So far from being 
a necassary implication, such conséquences are not logically con- 
nectéd with <iie languag»î used by the instrument, in my judgment. 
A^gaiiii this' sefction is conflnèd to the *organization" of corpora 
titMtts '^hereaf ter created,*' and it is thèse "laws" which are to be 
subjeélito altération or repeal. Possibly this refers to corporations 
entireljy ûew, aiid hà-ving no élément of spécial existence under 
forma* lâwi^ and excludes ail the old corporations, so that they ro- 
main subject to the plenary power of the législature under the old 
constitution; less the restrictions of the fédéral constitution, in- 
deed, but otherwise unrestricted altogether. This construction 
might gather force from the very last clause — "and no such altéra- 
tion or repeal shall interfère with or divest rights which hâve be- 
come vested." Possibly this, taken along with the phrase, "for the 
organization of ail corporations hereafter created," indicates that 
the whole constitutional contrivance is to be taken as whoUy ex- 
cluding old charters from its opération, and leaving those corpora- 
tions under the old law, and not under the new. But, whether this 
be so or not, certainly the entire language used, analyzed in this 
way, precludes the notion that the législature has lost the power to 
consolidate old corporations under new names, and new organizations 
with their old charters intact, including their inviolabUity, under the 
fédéral constitution, and that, ipso facto, when such a new corpora- 
tion is organized, it brings, by its own acceptance, its old charter 
under the bonds of this new constitution; that is to say, that this 
constitution drags the old charters under its wheels whenever there 
is any législation about them that increases their powers by a gên- 
erai law. The power may hâve existed in the constitutional con- 
vention to do this, but it was not exercised in this section; and in 
my opinion the législature of Tennessee still has the authority to 
deal with old corporations by gênerai laws tncreasing their powers, 
and to perinit them to consolidate and "be a new corporation" with- 
ont in thé least diminishing, by any necessary implication from 
that bar© f act, their chartered rights, and that those rights may re- 
main whoîly intact, including the fédéral inviolability for the old 
charter, in such new corporation, and that in the absence of a 
cleàrly manifested intention to destroy the old charter, and create a 
new Company with a new charter, this is essentially the intention of 
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any législation on the subject, because ît is the required and abso- 
lutely necessary intention, unless the parties both. agrée to hâve it 
otherwise. It is tbe natural, logical, and congénital product of the 
two constitutions, — that nnder which the original création was had, 
and that nnder which the changes hâve been made. The public 
interest, in any view we may take ol it, requires that this power 
should be continued as to old charters and corporations rather than 
dfstroyed; and its destruction will not be presumed, upon such a 
section as this we hâve hère. This sufflciently justifies the judg- 
ment as to the constitution. 

Let us now turn to the législation, and observe how it conforms 
to a belief in, and an intention to exercise, this very power in this 
very case, whatever other powers might hâve been exercised if the 
législature had chosen. First let us read the two old charters, — 
that of the Memphis City Eailroad Company, of June 7, 1865, and 
that of the Citizens' Street Railroad Company, of May 23, 1866: 

CHARTER. 

"An act to incorporate the Memphis City Rallr6ad Company. 

"Section 1. Be it enàuted by the gênerai asasmbly of the state of Tennessee 
that William R. Moore, I. M. HIU, S. B. Be^umont, R. Hough, Wm. M. Far- 
rington, Frank Taft, G. P. AVare, S. R. Wood, Fielding Hurst, P. E. Bland. 
Joseph Bruce, Abner Taylor, Thomas R. Smith, H. B. Wells, Joseph W. Bys- 
tra, Wm. O. Bryan, W. P. Hepbum, and Frank Brooks, and their associâtes, 
be, and they are hereby, constituted a body politic and corporate, nnder the 
uame and style of the Memphis City Railroad Company, and by that namo 
inay hâve succession for the term of thirty years; may sue and be sued, plead 
and be impleaded with; may hâve and use a common seal; may purchase and 
liold such Personal and real cstate as, in the opinion of the directors, may be 
necessary for carrying on the business of the corporation, and the same to sell 
:ind dispose of at pleasure; may make ail needful by-laws for thelr govemment 
not Inconsistent or In conflict with the laws of the state of Tennessee and the 
United States. 

"Sec. 2. Be It further enacted that the capital stock of said company shall 
be tliree hundred thousand dollars, with the right and privilège on the part of 
sald Company to make it flve hvmdred thousand dollars, which shall be divided 
into shares of flfty dollars each, and the same may be subscribed to and made 
subject to such calls and times of payment as said directors, hereinafter pro- 
vided for, shall designate. 

"Sec. 3. Be it further enacted that the persons above named shall, within 
one year after this act, meet and elect five of thelr number, by ballot, to act 
as directors of said company, and thereupon said directors shall choose one of 
their number to act as président, and may elect such other offlcers as they may 
think necessary, and fix the salary of the same, sald offlcers to remain in office 
one year, and untU their successors shall be duly elected; and at the end of 
one year after the élection of such directors, and annuaùy thereafter, after 
thirty days' notice to be given by the président and secretary, or either of 
them, in a newspaper published in the city of Memphis, of the time and place 
of such élection, the stockholdei's shall meet and elect flve directors for the 
«nsuing year, each stockholder to hâve one vote for each share of stock held 
by Mm or her. Said directors shall thereupon proceed to organlze as above 
provlded, for the organizatlon of sald board of directors, and so on annually 
during the existence of this charter. Said stockholders may vote in person 
or by proxy. Three of sald directors shall constitute a quorum for thé trans- 
action of business. 

"Sec. 4. Be it further enacted that said company, by tlielr said directors and 
offlcers, shall hâve power to make, complète, and exécute ail contracts and 
.^.ïreements entered into with the city of Memphis or other parties, for any 
■iiiVDOse ■vvlintevpr. connected either directly or inilirfvtlv with II10 i-oiistniotion. 



726 FBDEEAL REPORTER, VOl. 63 , 

t y |a,tw t a, 1p]to , gr cgfiratiaëj •^â, rallway,apd may alter orenl^rge tjiSiterm of the 
saûiëwitû.pMa., 'parties, and juày construct, malntam, use,, and.opei^aie street 
rail^ays, By aiffiniil pôWei*, on ail or aay ot the streets ta tte city of Mèm- 
phîS, in thê«tatê ôf Tennessee, for that purpose, nslng ail lieeèssaiy nlachin- 
ei-y and equipments; said, Company to use neatly oonstructed connections and 
safe cars, to be weU adapted tp suoli use and purpose; may enter into aU nec- 
essary contracts , fpr the building and operatlng of said railroad, and déclare 
dividende en thè capital stock of the same. 

'•Sec. 5. Bé It ftiJrther enacted thàt this aot shall be sO construed as to au- 
thorize said company to construct, mâlntain, and operate said rallway in the 
streets of the towns or vlUases of Chelsea and Ft. Plckering, in ail respects 
the same as In the city ot Memphis: provided, that this act shall be so con- 
strued as not to ^nt eltiier the indorseinent of the state or the loan of any 
bonds. ■ '■ ;■ 

"Sec. 6. Be it further enacted that each stockholder àhall bé individually 
liable to the creditors qt said company, to an amount equal to the amount un- 
paid on the Sto^ hpld by him, for ail, the debts and Uabilitl^s of said company, 
until the whole amount of the capital stock so held by him shall hâve been 
pald to the compàMy, and stll the stoèldiolders of said company shall be Jointly 
liable for aUthë' debts due or owlng to any of its laborers and servants for 
services performed for said corporation, but shall not be liable to an action 
therefor before any exécution shall be fetumed unsatisfled in whole or in part 
agalnst the said corporation, and then the amount due on such exécution shall 
be the amount recorerablé, with costs, against such stockholdcrs. 

"Sec. 7. Be It further enacted that saM railroad shall be oonstructed on the 
raost approved plan for the construction of street rallroads, and shall be run 
as often as. the convenlenoe of passengërs may reqùlre, and Shall be subject 
to such' ,reasonable;rules and régulations in respect thèreto as the common 
coimdl of the city of Memphis may from time to time, by ordlnance, prescribe, 
and to'the payment to the city of isttoih llcense, annually, for each car run 
thereon; as they may, by ordlnance, pteseiibe; and the persons and their as- 
signe are hereby anthorized:to charge at the rate of flve cents for the convey- 
ance of passengers for the whole or any part of the route from the dépôt to 
any terminus of said railreadu . 

"Sec. 8. Be it further enacted that whenever the said- traoks shall be placed 
on the roads: the same shaUl be laidi -With such raUs and in such manner as 
shall not' obstruct carriage travelj and said company shall cause said tracks 
to conf orm to the grade of the roads as they now are, or as it may be by them, 
and at thelr expënse, ohangtd or altered; and said company shaU keep the sur- 
face of Biioh roads, Inslde the raUs, and for two feet outside, on each side 
therèof , in good order and repair. 

"SecS. Be It further enacted that the act entitled 'An act to incorporate the 
People's Eassenger Railroad of the city of Memphis,' passed February, 1860, 
be, aùd the same Is hereby, repealed, together with ail acts and parts of acts 
biconsistent wlth this act. 1 

"Sec. 10* Bè it further enacted that this act shall take effect from the date of 
Its passage. 

[Signed] "Wûllam Helskell, Speaker of the House of Représentatives. 
[Slgned] "Samuel Pi Bodgers, SpeaJîer of the Senate. 

"Passed Julie 7, 1865." ' 

AMBNBMBNT TO OHARTER. 

Belng twenty-fifth section of an act entitled 'An act to incorporate the 
D4ndrldge BaUroad Company.' 

"Sec. 25. Be It further enaqted that the Memphis City Railroad Company, 
chartered lune 7, 1865, is hereby authorlzed to exercise and enjoy ail the rights, 
privilèges, and franchises granted to- any other street-raUroad company in 
their r'Hartera for the city of Memphis or Shelby county, and that this act shall 
take edect from and after Its passage. 

"Passes Mftrch 9, 1S67." 

Underihe foregoir mendment, the company hâve the rights and 
privilèges contained in Ihe following: 
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CHARTER OF THE OITIZENS' STREET RAHvROAD COMPANY. 

"Sec. 4. Be it further enacted that B. Hough, J. E. Merriman, P. G. Woods, 
S. B. Beaumont, A. F. Kelsey, Spense Woods, Ross Griffln, be, and the same 
are hereby, Ineorporated a body politlc, under the name and style of tbe Clti- 
zens' Street Railroad Company of Shelby county, state of Tennessee, and may 
sue and be sued, plead and be impleaded, bave and use a common seal, buy, 
hold, and sell real estate, and enjoy ail the rlghts and privUeges usual to such 
corporations, for a period of lifty years. 

"Sec. 5. The capital stock of sald company shaU be two hundred and flfty 
thousand dollars, divided mto shares of one hundred dollars each; but said com- 
pany shall bave power to increase said capital stock from time to time, by a 
majorlty vote of the board of directors, to one million dollars; and said stock 
shaU be transférable on the books of said company imder ,=uch rôles as the 
board of directors may enact. 

"Sec. 6. Said company is hereby authorlzed to construct and run their rail- 
road on any of the streets or hlghways of Shelby county, and are authorlzed 
and; empowered to charge and coUect from each passenger a sum not to exceed 
ten cents. 

"Sec. 7. The corporators named In section 1 may open books for subscription 
to the capital stock; and, whenever there is subscrlbed fifty thousand dollars, 
sald stockholders may proceed to elect a board of five directors- from their 
Qumber, and said board of directors shall elect from their own number a prési- 
dent, and such other offlcers as the board may,;by thehr by-laws, designate. 

"Sec. 8- Said company is hereby authorlzed to copnect vyith, and run their 
cars on and over any track of, other street-rallroad companies In the city of 
Memphls, by the payment of a reasonable amount for such privilège, and col- 
lect fare from each passenger in an amotmt not to exceed ten cents, as pro- 
vided in section 6 of this act." 

"Passed May 23, 1866." 

Next we hâve what I shall call the "Street Eailroad Cîharters Act," 
(Mill. & V. Code, § 1920 et seq.) 

"1920. The form of a charter for a street railroad shaU be as foUows: 

"STATE OF TENNESSEE. CHARTER OF INCORPORATION. 

"Be It known that [hère copy the name of flve or more corporators not under 
the âge of twenty-one years] are hereby constituted a body politlc and corpo- 
rate by the name and style of [hère insert the name,] for the purpose of con- 
structing a street railroad In the ineorporated town of [hère insert the name of 
the town,] commencing at [hère Insert the initial terminus,] and ending at 
[hcre insert the terminus and the gênerai route of the road.] 

"1921. The gênerai powers, etc., of said incorporators are [hère Insert the 
powers as declared tn sections 1704, 1705.] The sald company is authorized 
to consummate any contract with the city authoritles of the town aforesaid, 
or with the county court, if the route extends, or is to be extended, beyond 
the Umlts of sald ineorporated city, or with private indlviduals, neoessary to 
get the rlght of way along the public streets of the city, or along the public 
roads of the county: provided, that no one of the streets of said city shall be 
used by said company, nor shall any raUs be laid down, until the consent of 
the city authoritles bas been flrst obtalned, and an ordinance shall hâve been 
passed prescrlbing the terms on which the same may be doue; or, if the said 
road extend into the country, the consent of the county court must be first ob- 
talned. 

"1922. The company may cperate said street railroad by animal power, or 
may use a dummy steam engine: provided, sald engine shah not give ofC 
eitlier smoke or steam so as to annoy or frighten either persons or animais. 
The company is at llberty to choose the gauge of the road, and th.e ralù-oad 
track, cars, and coaches shaU be used only for the transportatlon of passen- 
gers and Personal baggage at a unlform price per head, which, for person and 
baggage, ehall not exceed ten cents, or the fractional part thereof, from one 
to the other terminus of the road. In the construction of said road a tram 
rail only shall be used. ànd of such a description as to obviate danger of in- 



728 J^DEKAL KBPOETEE, Vol. 53. 

Juring wheels or axles of vehlcles passlng along and orosslng sald railroad 
tracks. 

"1923. The compàny may Issue bonds payable lu sucli a;mount, at such 
times and places, agit deems best, ■with coupons attached lor payment of In- 
terest, and may dispose of the same tojralse money to construct or repair the 
road, and, to secure payment bf th^ same, may mortgage the property, real 
and Personal, and also the franchises, of the company. 

"1924. Vehlclés shaU, at a proper signal, yleld the right of way over the 
track and swltches of said raUroad to the passlng cars, wlthln a reasonaWe 
tlme; and'lt shàll not be lawful to obstruct the free passage of the cars on 
said road, àhd any wiUful obstruction by any person shaU be a misdemeanor. 
Priority bf possession of the track Is àlways to be given to flre engines and 
apparatua 

"1925. The powers herein granted are In no manner to Interfère with the 
rights of priTate citizens or private property. The power is especially reserved 
to the tncorpoiated dty aforesaid to regulate the position of the swltches or 
tunnels of sald riiflroad in such manner as not to Interfère with public trarel 
through the streets; or, If the road is èxtended into the coimtry, slmllar right 
Is reserved to the county court." 

Observe the différences between thèse two schemes of street-rail- 
road corporations. Althongh there are many featnres alike, as to 
that which is granted each is separate and indèpendent. The one 
is spécial, wholly, and would be impossible under the présent constitu- 
tion, llie other conforma exactly, as a gênerai law, to that instru- 
ment, and is, in my opinion, the only way that any new street-raUway 
corporation can be now created. Other generallaws, embodying a 
différent scheme, might be made, and projxfâed incorporators might 
hâve a choipej but no law could be made especially for a class, no 
matter how that class arises, — whether by growth ont of old corpora- 
tions, or in any other way, — and any scheme, no matter what, which 
should take up the old corporations, and by any gênerai law, no mat- 
ter what its nature might be, undertake to make a spécial class, with 
général laws for its organization and powers, would be unconstitu- 
tional, under the new constitution, nidess it does what I think it 
does; — permits the législature to keep alive the old charters, sup- 
ported by the old constitution, as to the vital ports of new companies 
organized for the very purpose of being clothed with thèse old char- 
ters. The point is worth noting again that if the state and thèse two 
old companies had intended, by their agreement for a reorganization, 
to do what the city insista was done, there was no need for any new 
législation, and the new ^corporation sbould hâve been, and must 
hâve been, organized under this street railroad charter act. The 
neeessity for, or the existence of, any other gênerai laws, shows that 
some other kind of scheme or contrivance was essential. The one 
comprehends the "organization" of corporations "hereafter created;" 
the other, the reorganization of corporations already created, under 
more extensive powers of législation than now exist. Organization 
and reorganization are différent in every essential particular, and the 
sàm© conséquences do not necessarily foUow in both. Now, then, 
we hâve, for the purposes of reorganization, another gênerai law, sub- 
ject to altération and repeal, to be sure, but not from that fact alone 
destructive of the old charters. This destruction must come from 
some direct blow given, with the deadly intention of destruction, 
and not as a resuit of provisions for reorganization, which naturally 
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and ordinarily imply conservation, and not destruction. I shall call 
this gênerai law the "Eailroad Consolidation Act," and we flnd it in 
MUliken & Vertrees' Code, at section 1263 et sequitur; and note es- 
pecially section 1268: 

"ARTICLE 111. 
"Of the consolidation of railroads. 

"1263. Every railroad corporation existing in this state under a gênerai or 
spécial law, or under a gênerai or spécial law of any other state ratlfled by 
this state, and having authority to operate and maintain a railroad in this 
state, shall hâve power to consolidate itself with any other railroad corpora- 
tion whose road shall eonnect wlth, or tnterseçt the road of, suoh existing rail- 
road corporation, or any branch thereof. [Consolidations previous to March 
12, 1875,— the date of the passage of the act, — were also ratifled .and confirmed 
by the act, provided ail tndebtedness existing at the date of such consolidation 
shonld be pald wlthtn sixty days from the passing of the act. 1875, a 51, § 1.] 

"1264. llie agrceement of consolidation shall be In wrlting, and shall set 
forth the corporate name agreed upon, and the terms and conditions of the 
consolidation. 

"1265. The consolidation shall not hâve efCect untU the terms and conditions 
of the agreement shall hâve been approved by a majority of stockholders of 
each of the consoUdating companies at a regular annUai meeting. [This act 
also pro\'ides that the consoUdatlon shaU not take effeot until such companies 
shall havo paid ail Indebtedness due to the state for bonds issued to ald in the 
constraction of the road. 1871, c. 69, § 2; 1877, c. 72, § 2.] 

"1266. The agreement, together with the évidence of the stockholders' ap- 
proval, shall be tiled and recorded in the office of the secretary of state. 

"1267. The rights of creditors of the consoUdating companies shaU in no 
wise be alïected or impaired by such consoUdation. 

"1268. The corporation formed by the consoUdatlon of two or more railroad 
corporations shall hâve ail the rights, powers, privilèges, immunities, and 
franchises, and be sr.bject to aU the duties and obUgations, not Inconsistent 
with the provisions of this article, conferred and imposed by the laws of this 
state upon such companies so consolidating, or either of them. 

"1269. It shaU hâve power (1) to flx the number of its directors, and the 
tlme of their élection; (2) to fix the number, names, and duties of its offlcers; 
(3) to pass by-laws for the govemment of the company and the management 
of its afliairs; (4) to fix the amoimt of its capital stock, whlch shall be divided 
Into shares of $100 each; (5) to issue bonds, and dispose of same, in such form 
and denomiiation, and bearing such interest, as the board of directors may 
détermine, and to secure the payment thereof by mortgage of every and aîl 
the property and franchises of said Consolidated company, and of the compa- 
nies from which it was formed; (6) and to do aU other acts and things whicli 
the sald companies so consolidating, or either of them, might hâve doue pre- 
vious to such consolidation. 

"1270. No exemption from taxation of railroad property and franchises, 
and capital stock therein, contalned in raUway charters or other rail way laws 
of this state, shall be transferred to, or conferred upon, such Consolidated com- 
pany, or the property and franchises and capital stock therein, of such consol- 
idation of railroads, or of the property appertaining thereto, and used in the 
oi>eration thereof. 

"1271. No railroad company shall hâve power to give or create any 
mortgage or other kind of lien on its rallway property In this state which 
shaU be valid and bindlng against Judgmsnts and decrees, and exécutions there- 
from, for timbers fumished and work and labor done on, or for damages done 
to persons and property in the opération of, Its railroad In this state. [See 
section 1251.] 

"1272. The state shaU hâve the power by appropriate législation to prevent 
unjust discriminations against, and extortions for, freights and passage over 
ail raUroads in this state." 

The act of 1867-68, c. 72, § 1, provided that no raih-oads should ba 
Consolidated without the consent of three fourtlis of the stockholders. 
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Tke aet'-dîd not confer the power, to consolidate, but merely pre- 
scribedi the manner in whleh the power, being assumed to exist, 
shiould be exercised. , 

By the very tenns of this act, it is preserrativej and not destructive. 
The Consolidated company shall haw ail the rights, powers, privilèges, 
immuiçities, and franchises conferred and imposed by the laws of 
this State npon such companies S0| çopsolidating, or ëither of them. 
Thé plàîmtiflf company flnds its munùnent of title for ite création and 
powërs;i!tt%è laws of this State passed in 1865; and 1866,^-its old 
chartfera,' liîtnieiy,-— and not in this section 1268 of the raill*oad con- 
solidation act It flnds that title, and ail its other belongings, pre- 
served to itj and some additional grants, perhaps, in this railroad con- 
solidation ftôt; but one had as tvell say that a substance chemically 
preSjÇry^d;'iiï alcohor is. çreated by the alCohol as to say that this 
plaintiff is creàted by this consolidation act. It is the same old créa- 
tion in a new form, and was, beneflcially to the public and the com- 
jyâriieë, Itrfesumably, îà taié tvisdom of the legislatUïej intended to be 
iiti^éiyëà ïbr the Vëry Jpjlrposç of coiitinuing intact ail its specially 
granted priyîleges, the nipré valua]t)le now, and the ïnore necessary 
to be preserred, because ttiey are spécial, and can be no longer created 
anew, as spécial grantsi This was, in my opinion, the sole purpose 
of this a«:t. It was applied by the act of March 26, 1887, c. 189, to 
Btreet-railroad companies as foUows: 

"OHAPTER 189. 

"An act to eitend sectloij 1263, and the sections followlng, down to and In- 
cluding section 1272, of the Acts of Tennessee, as compiled by Milliken & 
Vertrees, to street-railroad companies. 

"Section IjiBe It enacted by .the gênerai assembly of the state of Tennessee 
that the pro-« Isions for the consolidation of railroads contained in section 1263 
and the seetionâ followlng, down to and including section 1272, of tlie Acts of 
Tennessee, fiorùplled by Milliken & Vertrees,— sald acts referred to In the cap- 
tion,-rbe hereby deolared to > embrace and extend to any street-raUroad cor- 
porations exlsting in this state, and to give every suoh street-railroad corpora- 
tion the power to consoUdate Itself wlth any other such street-railroad corpo- 
ration, where the road shaU counect with or Intersect the road of such a street- 
railroad corporation, or any branch thereof, in accordance with said sections: 
provided, that nothing In liiis act shaE be construed to renew or extend the 
charter of either of said street-car companies In favor either of the original or 
Consolidated company; and provided further, tliat nothing in this act shall be 
taken or construed to hâve any efCect whatsoever upon any litigation now 
pf nding betwt en the state and either of said street-car companies, or betwèen 
the municipality la which the same la located and either of said companies: 
provided further, that nothii^ contained in this act shall be construed to In 
any way tnlarge or control the rights that towns and cities now hâve by ex- 
istiug laws over their sti^ts, alleys, or sidewalks, without tUeir consent. 

"Sec. 2. Be It further enacted that consoUdations of such street-railroad 
companies niade prevlous to the passage of this act are hereby ratified and 
conflrmed to the extent of the provisions of the sald sections of said Code. 

"Sec. 3. Be it further enaqted that this act take eftect from and after its 
passage, the public welf are requirmg It 

"Passed March 26, 1887." 

This act adds nothing to, nor takes anything from, the other, 
and is quite unimportaût to this controversy, although it has a 
somewhat curions phraseology in its provisos. Thèse only more 
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f orcibly, it seems to me, iadicate an intention to préserve, and 
not destroy; to keep alive, and not to kill,— the old charters, although 
they do also carefully abstain from enlarging or diminisMng tlie pow- 
ers and privilèges beyond the bare necessities of préservation. But 
there is nothing hère to show any intention of bringing the old char- 
ters under the dominion of the législature in the matter of altering 
or repealing those charters. This ends the législation, and the argu- 
ment upon it. 

So far I hâve considered thèse laws without référence to the ad- 
judications cited in the argument of counsel, but I find no constitution 
like ours, and no case like this. Undoubtedly the suprême court has, 
in a large list of cases, often decided that by consolidation the old 
constituent companies hâve been destroyed, an entirely new corpora- 
tion created, and the effect was to let in the new constitution, and re- 
store to the state that dominion over its taxing power which had been 
lost by a charter contract of exemption. Eaih-oad Co. v. Berry, 113 
U. S. 465, 5 Sup. Ot Eep. 529; Eaalroad Co. v. Palmes, 109 U. S. 244, 
3 Sup. et. Eep. 193; Eailroad Co. v. Maine, 96 U. S. 499; EaUroad 
Co. V. Georgia, 98 U. S. 359. On the other hand, the same court has 
held that this resuit did not at aU follow in certain other cases, where 
the old corporations and their charters rematued in force for the prés- 
ervation of their immunities, etc., against the effect of dissolution and 
consolidation. Tomlinson v. Branch, 15 WaU. 460; Eailroad Co. v. 
Greorgia, 92 U. S. 665. Other cases might be cited, but thèse two are 
sufflcient. They both hold that it is a question, in every case, of the 
législative intent, to be gathered from the circumstances in each case, 
as shown by the législation under which the consolidation takes 
place; and the former of the cases holds that the presumption is 
that the consoIidated company préserves the original charter rights 
and burdens intact, unless the contrary is expressed. 

Counsel for the plaintiff, since the argument, by supplemental brief , 
has undertaken to maintain our fédéral jurisdiction under the four- 
teenth amendment, contending that it is not within the competency 
of the state to destroy its pcoperty by législative act Possibly it is 
a f uU answer to this to say that such a holding would utterly nullify 
the constitutional or spécial réservation in a charter, of the power to 
alter or repeal it. If it may not destroy by repealing, there might not 
be much value in the power to repeal, and possibly the efiEect would be 
that by the charter contract the incorporators submitted to this tre- 
mendous power. Possibly, again, there might be a constitutional ob- 
ligation, if repeal did take place, to compensate the incorporators by 
paying the value of the property so destroyed; but that is another 
question, and not a fédéral question at ail, since nothing in the féd- 
éral constitution requires such compensation- But I do not care to 
express any opinion on this fourteenth amendment, in its relation to 
this case, because I flnd our jurisdiction amply supported by what 
has been already said of the contract obligation clause in its relation 
to the case. 

Pinally, on this question of our jurisdiction, it must be noticed that 
we do not now flnally décide thèse questions, or any of them, but only 
provisionally, for the purpose of this application for a preliminary in- 
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junction; and however they may be finally decided, whether in accord- 
ance with the views hère expressed, or contrary to them, it is sxifBcient 
to say tiiat the case f airly présents a fédéral question in presenting 
theSe for décision. I havè no longer any doubt about our jurisdiction 
of tMs' éontroversy, and tbis brings us to the question of its merits, 
which oan be very briefly disposed of upon perfectly familiar prin- 
ciples. . 

That the plaintiff company bas, by grant from the state, a right to 
occupy and use, in its business, any street in Memphis, the use of 
which it bas not abandoned or surrendered by contract or other- 
wise, and that at the time it was obstructed by the city it 
had the right to so use West Court street, now in controyersy 
hère, by such grant, admits of no doubt whatever. If I am correct in 
the yiews expressed as tothe efEect of the constitutional provisions and 
the législation we hare been considering, there is just a little doubt 
that neithér the state nor the city, acting under any delegated author- 
ity Irom the state, could take away this right of using West Court 
street by forbidding the plaintiff company to construct its tracks, as 
was done by the city. Ail acts of the législature or municipal ordi- 
nances authoriaîng, directly or indirectly, such a prohibition, would 
be nuU and Toid, as against the fédéral constitution, which forbids 
such an' impairment of its charter contract to construct, maintain, 
use, and opërate street raUWays "on ail or any of the streets in the city 
of Memphis." If the city fcharter confers this power of prohibition, 
it is to tiiat estent void; if the municipal councÙ assumes the power, 
and passes an ordinance authorizing the prohibition, as it did on the 
faots of this case, that ordinance is void; and if , under the municipal j 
charter or the ordinances of the city, the municipal authorities as 
sumed the pdwer of prohibition as one belonging to their police con- 
trol, such authority would be likewise void. The city bas by its 
ancient and modem cbarteBs; to be sure, the right to regulate and con- 
trol this use by the street-car company of the city streets. The 
franchises were granted subject to that power. And this would 
hâve been so without any spécial grant of the power of régulation to 
the city, and that power^ in its more plenary quality, entered into the 
charter contract with the company, and became a part of it. Under 
it the city may, by ordinance, — possibly by contract, or both, and 
possibly without either, — under mère police oversight, regulate and 
control this use of the street in a tbousand ways, such as determin- 
ing the Mnd of tracks, their location in the street, their connections, 
and the like; the runnlng of the cars, and the like; the joint or 
simultaneous use by other street-railway or transportation companies, 
and the like; the use by others, such as water and gas companies, at 
the same time; the relation of abutting owners to the use; and, in- 
deed, ail matters falling reasonably within the police power of régu- 
lation and control. But régulation cannot be enlarged into a power 
ot prohibition, nor under it can the city usurp the state power of 
creating franchises or taking them away. If it bas such power of cré- 
ation or withdrawal, independently of the power of régulation and 
control, the grant of it is, as to this plaintiff company, null and void. 
The plaintiff company can be deprived of its right to use any or ail the 
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streets only by its own consent, express or implied; and we corne 
now to that feature of this controversy, and it is of easy solution. 

It is contended that thé street-car company has abandoned the use 
of West Court street, upon the facts of this case. It is decided no- 
where so well as by our own suprême court that, "to constitute an 
abandonment or waiver, there must be a clear, unequivocal, and dé- 
cisive act of the party, showîng a détermination not to hâve the 
beneflt in question, with full knowledge of his rights in the premisos." 
Meigs, Dig. tit. "Abandomnent." Breedlove v. Stump, 3 Yerg. 257; 
Gentry v. Gentry, 1 Sneed, 87 j Traynor v. Johnson, 1 Head, 52; Mas- 
son V. Anderson, 3 Baxt. 290. Tested by this rule, there is not an 
unequivocal act of the plaintiff company shown by this record, in my 
judgment. Moreover, tiiere is one fact which makes thèse acts, each 
and every one of them, perhaps less clear, more equivocal, and al- 
together indecisive of any intentional abandonment than any of them 
would be without that fact, — the two-years contract, namely. By this 
the company had two years to re-establish itsdf upon the streets with 
electrical power instead of animal power, and West Court street was 
one of those iacluded in the contract. UntU those two years shall ex- 
pire, any fact relied on to show abandonment should be more clear, un- 
equivocal, and décisive than otherwise might be required, because the 
parties hâve fixed that time to détermine what state of mind the plain- 
tiff shall take in the matter of occupation and re-establishment upon 
that and ail other streets. If it were possible to speak into existence 
such an establishment, the street-car company might hâve delayed ail 
action untn the last day, and the last minute of the day, and then saved 
itself by speaking the words to create the change from animal to 
electric power before the two years expired. The delay could not 
hâve been treated as évidence of abandonment if actual occupation 
should come, however late, within the two years. This is what 
the limitation as to time meant, and it is by contract the street-car 
company has two full years within which to make up its mind finally ; 
and it might in the mean time change its mind as often as it chose, 
so long as, by some décisive act, it did not surrender the street, such 
as a spécifie consent to leave the street, expressly manifested for that 
purpose. That would be abandonment, understandingly, by clear, 
unequivocal, and décisive action. Scarcely anything less would be 
évidence of it, owing to this very limitation of time. 

The fact that the company had, before the change from animais to 
electricity, made only a limited use of West Court street, as a spur 
track for temporary stoppage of cars, turntable uses, and the like, 
does not preclude it now from extending that use to the full extent 
of its inviolable grant from the state at any time within the two 
years aUowed for the purpose under the contract with the city. It 
was a concession to the city to impose this limitation of time upon 
itself , and in that light its conduct wUl be most favorably construed 
for itself on this question of abandonment and ânality of décision. 
Finality will not be imposed earlier than the time at which the two 
years expire, when, but for this concession, longer time might reason- 
ably hâve been claimed before any implications based on lapse of time 
should be drawn against it in a question of abandonment. SimUarly. 
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thefact thàt thîs spur and tumtableûsewas abandoned f or a turnout 
contrivancé Mgher up tos^n, and on Main streei^ itsèlf does net show 
tmeqîritdcal'àbandonment of ail «se of West Coai't stftiet.It might 
tend to show — somewhat feebly, perhaps— abàndonment of that 
st^ttfor tumtable and tumout uses; but, as both the Main street 
coktipiVance and the West Court street contrivance might both be use- 
ful for that pui«pose, it would hardly come up to the rule of unequivo- 
cal nianif estatioîà, even of that limited abandonmenti '■ Surely, it does 
nôt'ttianifest abandonment of the inore important and larger use now 
pioitbsèd, of maMng a loop track, for the convenietoce of a change of 
direètion of travel, and thè concentration of terminal facilities for 
taking on and letting ofif the travelers. 

So of the fact that, in the process of construction of the tracks on 
Main street, West Court street was passed, and no provision made 
at their junction for a track ihto West Court sireet, as was done at 
thé juiiction of JefCerson street and other streeta; ail this is equivocal, 
at least Jeffeitson is a long street, containing an extensive route of 
trarel; West Goùrtv a véry short street,— only two or three hundred 
feet,— riot adapted, by itself> for a route of travel, like Jefferson street, 
but well adapted fw a loop track, suoh as is now proposed, or a tum- 
out track, such as was tiière before. Thè company may not havé 
made up its mind to put in a loop track When it reached West Court 
street, nor whether it wished to put in turnout contrivances, nor 
whether it wished to go down to the river, or the like; but nothing 
in this contraot required it to make up its mind as to thèse things 
when it reached West Court street, but it had two years for that pur- 
pose,— two entirely différent limitations as to time; the one imposed 
by contract, the other not at ail. If Main street, in its adjacent 
parts was constructed, as to tracks, pavements, etc., without référ- 
ence to a possible change of mind within the two years allowed for 
that purpose, the only resuit is that it will cost the company more to 
construct on West Court street than it might hâve cost otherwise. 
This may show bad business management, but it dœs not show aban- 
donment of the right to use West Court street for any purpose within 
the original grant, and its suppléments, at any time within the two 
years. 

So, too, as to the bonds deposited as collatéral security to enforce 
the completion of the System and a compliance with the contract. 
NaturaUy the company would désire to recover the bonds at the earli- 
est possible moment. NaturaUy, too, the city might be generously 
inclined to give them up as soon as possible. Under this impidse 
either or both may hâve disregarded aie nonoccupation and incom- 
pleteness of construction as to West Court street; and in a matter 
so small as that, in relation to the vast establishment whlch had been 
so speedily confetructed, the disregard would hâve been quite immate- 
rial and harmli^s. This possibility makes the act equivocal, to say 
the least, on the question of abandomnent. Again, it is so in view of 
a possibility that the company concealed its purpose to occupy West 
Court later on just to get back the bonds earlier. This would hâve 
been immoral, perhaps, but not a surrender of West Court street. 
Neither would such surrender be imposed as a penalty for the immo- 
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rality. The city miglit hâve compelled the restoration of the tondB, 
or had a suit for damages, or the like; but it could not eniorce fali' 
dealing in thi^ behalf by a penalty of abandonment of ail occupation 
of West Court street. To say the very least, the act appears equiv- 
ocal and indecisive in this view. Again, the contract gavé two yèars 
for its completion, and did not contain any limitation that the time 
should be shortened by the occurrence of any demand for the collatéral 
bonds. It was the business of the city to keep the bonds for two 
years, until the contract was fully performed; and the act of the city 
in their surrender cannot be made to operate as évidence of abandon- 
ment by the' company. The company's acceptance of the bonds, which 
ail men doreadlly, could not be converted into an act of abandonment 
of the streets not completed in their occupation. It is not a fltting 
deductionfrom the act, unaccompanied by any express purpose of that 
kind, or inquiry a« to West Court street by the city. The city should, 
in fairness, hâve asked the question if West Court street had been 
abandonedbefore surrendering the bonds, and not taken it for granted 
upon an imphcation based upon a demand for them by the company. 
Not doing this, it cannot predicate of the act a elear, unequivocal, 
and décisive abandonment by tiie company, understandingly made, 
of the right to use that street under its charter, for that is the source 
of the right, and not the grâce or favor of the city; and this question 
is not to be determined as if it were by such grâce or favor that the 
streets are used by this company, however it may be as to others. 

Altogether, I think there is no évidence of abandonment, and the 
injunction will be granted, but upon a bond of |25,000, with the usual 
condition to pay such damages as the city may sustain by the wrong- 
ful suing ont of this injunction, and an additional condition that it 
wiu surrender the street^ if this suit be flnaUy decided against the 
Iplaintiff, and the injunction dissolved, in the same condition as it 
|was at ihe beginning of the occupation, free of ail cost or expense to 
the city. Injunction granted. 



STATE OF TENNESSEE et al. v. BANK OF COMMERCE et aL 
(Circuit Court, W. D. Tennessee. Marcli, 1892.) 

1. Taxation— Exemption ik Chartbr of Bank— Tax on Bank Shabfs. 

Tlie charter granted in 1856 by the state of Tennessee to the Bank of 
Commerce, whlch provides that the bank "shall hâve a lien on the stock 
for debts due It by the stockholders, * • • and shall pay to the state 
an annual tax of one half of one per cent, on each share of capital 
stock, which shall be in lieu of aU other taxes," exempts froni taxation 
the property of the bank as well as the individual property of the share- 
holders in the corporate stock and its shares. 

2. Samb. 

Such construction of the charter is not affected by the fact that dé- 
cisions of the suprême court of the state, holding the charter tax to be a 
tax on the corporate property, and only an exemption of the corporation 
itself, were overruled by the United States suprême court, which decided 
that the charter tax was a tax on the shareholder only, and an exemption, 
therefore, of the shareholder, slnce such décision does not exclude from 
the exemption the corporation and its property. 
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8. ^awe^Inobpa^jç oi; Capital Stock. ■ ^ , 

The éxemption extends to tlie increase of the capital stock, subsé- 
quent to thè original charter, ^uthorlzed by law, and not restricted by 
tlie chartdP,^ notwlthstàndtng stech spécial privilegeâ weté lorbidden by the 
State constitution of 1870,: slnce a limitation of thé «xemptibn to the pre- 
vlously existlng stock woidd be Invalld, as Impairing a contract obliga- 
tion; the rlght to Increase the stock belng a charter privilège. 

In Equity. Bill by the state of Tennessee and others against the 
Bank of Commerce and others, âledin the chahcery court of the 
state, to collect taxes assessed on the capital stock of the bank. The 
cause was removed to the Utdted States circuit' court as involving a 
fédéral question. Heard on bill and demurrer. Demurrer sustained, 
and bill dismissed. 

Metcalf & Walker and F. T. Edmondson, for plaintifPs. 
Taylor & Carroll, for défendants. 

HAMMOND. J. The charter of the défendant bank contains thîs 
clause: 

"Sald institution shall hâve a lien on the stock for debts due it by the stock- 
holders before and in préférence to other creditors, exeept the state for taxes, 
and shall pay to the state an annual tax of one half of one per cent, on each 
share of capital stock, which shall be ta lieu of ail other taxes." 

This bill is flled to collect taxes for the years 1887 to 1891, in- 
clusive, amounting in the aggregate to $46,068.75. The taxes are as- 
sessed under aets of the législature, which provide, among other 
things, asfollows: 

"And 10' cases in which, by the terms or légal effect of the charter, the shares 
of stock in 'any: corporation are wholly or partlally exempt from taxation, or 
In which a ra|e of taxation on the shares of stock Is llxed and prescribed and 
declared to be i» lieu of ail other taxes, taxes for state, county, and municipal 
purposes shall be assessed and levled at a rate uniform with the rate levied 
upon other taxable property upon the capital stock of said corporation, the 
value of which capital stock shaU be fixed and retùmed by the assessor as 
being equal to the aggregate market value of aU the shares of stock In said 
corporation, includlng the net surplus." 

The bill sets out historically the législation concerning the taxation 
of the bank, previous attempts to collect taxes thereunder, certain 
litigation arising concerning those attempts, and generally so states 
the facts that by the demurrer which the défendant has flled the ques- 
tion is presented whether or not the assessment sought to be enforced 
is valid in relation to the claim made by the bank that the législation 
violâtes the obligation of the charter contract, and is void under the 
constitution of the United States. A fédéral question being thus at 
issue, the case was removed to this court frôm the state chancery 
court, wherein the bUl was originally flled. 

Apart from any embarrassments arising out of the adjudications 
that hâve concerned this charter, and others precisely like it, in re- 
spect of the subject of taxation, I conceive that the ordinary use of 
the phrase, "in lieu of ail other taxes," as distinguished from any 
technicalities whatsoever, always imports that none other than the 
tax specifled, however described, can be demanded. Nor, so apart, 
should I conceive that it was at ail material by what désignation 
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the sum to be paid "in lieu" of other sums might be called, wbether 
a tax, a bonus, a price paid for the privilège or a debt or, obligatiop 
of any désignation whataOever; mor wbether the sum, however 
called, shottld be absolutely flxed, should be ascertainable by some 
self-adjusting standard, or some scheme or method so devised that 
the amount could be readily knownj nor whether the second parties 
to the contract should hâve the sum to pay individually, or in some 
aggregate capacity, or that it should be paid by some one else, or 
in any way designated in the contract. If this were an or- 
dinary contract between individuals, ail thèse varying conditions 
would be absolutely open to any arrangements the parties might 
choose to make. So they were to the state of Tennessee and Samuel 
R. McCamy, James Whitesides, John L. M. French, Edwin Jrlarsh, 
and James G. Warner, "thedr associâtes and successors," when they 
set about the business of constructing "an institution," which has 
ieveloped rnto the Bank of Commerce. It is altogether true tha|; 
in and about that business, and in drawing up the "contract" in the 
form of a "charter" to manifest the agreement of the parties, the 
state will not be presumed to hâve curtailed its powers of taxation 
further than the words of the instrument shaU plainly express, or 
by necessary implication shall be plainly indicated, but otherwise 
aU the con(Ûtions above suggested were open to those parties abso- 
lutely. The same rule of plaia expression or necessary implication 
Eipplies in the construction of ail contracts, not more to charters thau 
to others, except that the courts, perhaps, are more careful in dealing 
with such cases than others for obvions reasons of public beneût, 
though in strictness the courts should not less carefuUy deal with 
any contract whatever. 

It is an exaggeration of this carefulness, however, to suppose that 
the words of a contract about the taxation of a baak are to be dif- 
ferently construed than the same words about any other subject to 
which they would fitly apply, merely because they are applied to a 
matter of taxation of a corporation with an irrepealable contract of 
exemption. The same carefulness of construction about any other 
subject would produce the same resuit. If, for example, thèse cit- 
izens had made a contract with the state to build the capitol, and 
it had been provided that they should pay to the state from time to 
time a tax of one half of 1 per cent, on each installment of the money 
paid out by them for the wofk, "which shall be in lieu of ail other 
taxes," could it be said that thèse words would receive any other con- 
struction than they do when they are applied to the taxation of a cor- 
poration or its stock? Or that, because the power of the state was 
suprême in the premises, and it might, in addition to this tax, hâve 
levied a tax upon thèse citizens individually, each for himself,, or 
upon the whole in the aggregate, a further sum for the privilège of 
having had the contract awarded to them, or a further tax upon the 
property used in the construction of the capitol, — so much for the 
Btone, so much for the. iron, and so on, if you please, — can it be that 
thèse circumstances would change, in any respect, the meaning of 
the words? A habit of doing business in this regard by the state, 
and of levying the tax in a particular manner, would aid a court in 
v.53F.no.8— 47 



738 FEDEEAL REPORTEE, vol. 53. 

arïî;Hng at the meaning ôf tàe contract undonbtedly; but, after ail, 
tKé'Wrds would stand ont as expressing that intention to hâve 
bèèû'jtfât wh.at tbey import'to a f air intelligence, unobscured by any 
stib^etiés of meàning devélôped to ÎEiccoinplish. a particular purpose 
of 'i^Vadiiig their foixîè and mitigating the unpleasant or undesirable 
rêstiltt'bf tliôir Use. It were better that the courts shonld boldly 
otëéïtild thé deeisioilS which hâve shackled the sovereign power of 
thé stéte oirer taxiatioh tham to resort to! mère subtleties of construc- 
tiiJil that shàll bi'eak down the plain meaning of plain words to the 
plà|îii jpëople %ho inveet thèip money npon the understanding that 
pjàîii peuple hâve of sUch wôrds. 

.i^bt^er fact to be reniembered while reading this statutory con- 
trac|;'is th,ât it is not a revenue law; it is not a statute concemed with 
théjBÏs^W'Isè of a taxing powa*, except incidentally, as it were. The 
■paviret dffche staté in thé niatter of selecting the subjects of taxation, 
and In i^tidîïïg ànd eûbdifiding those subjects at pleasure, is quite 
afc^litte,/#héthël' ih relation to banks or other corporations and their 
corpoiS.ïé ' t»roipérty, op to the property of citizens. Naturally, cor- 
pofâté pÀ)pêrty, by its verj- character, ' suggests a somewhat uniform 
classiÏÏ^tîon or subdivision for taxing purposes, but, as will be pres- 
ently shti:wnj'there is no ia:^éd ot always uniform classification from 
whiçh Sçi miach Can be implied as has been urged in argument hère. 
Ordiiiàrily We say that there is — ^Kr8t,the fraaichise; second, the cap- 
ital stqck; third, the shaj?es of stock; which, in the sMctest sensé, 
tiotveH^^èT, are not cbrporaté property at aU, but the property of the 
individiial hqlder, unless there be confusion in the use of the term; 
and, foùrth, the other property, not included in any of the other three. 
But this natural and convenient subdivision is not always adhered to, 
açd is offèn stiU further subdivided, and might be subject to almp^t 
inptuhéràlble subdivisions, just as other property may be. Even the 
franchises, may be separated into différent subjects of taxation by 
taxing eadi that is granted separately. The capital stock, in the very 
beginning, might be subdivided into gold and sUver money and légal 
tender paper money, if there be such paid in; afterwards into bonds, 
bills receivablé, inortgages, exchange, etc.; then profits oœ- income or 
surplus might be separately taxed,' — and often is; and the ordinary 
subdivisions of real and personal property might be carried on, as 
they often are,^ in revenue laws, almost ad infinitum. 

But, as before remarked, this is not a revenue lave engaged with 
such subdivisioilS, and, it seems to me, rather too much stress has 
beéh laid upph the sëparablè subjects of taxation in relation to cor- 
porate property as an élément in the construction of this charter, It 
18 true that thé cases look to it very closely, and it has been seized 
npon as a very convenient pathway out of the difflculty of maintain- 
ihg restrictions upon the sovereign power of taxation, which seem 
disàstrous to that power. Yet I do not think the cases hâve broken 
down the ordinary rules of statutory construction, and established a 
spécial rolé; based upon thèse arbitrary subdivisions, to be applied to 
corporate charters for the purpose of saving the state from the im- 
proiddehce OÎ thpse whO hâVe fettered this power. The rule of strict 
construction has been established beyond question, but the cardinal 
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rule remains that the intention of the parties mnst fairly be ascer- 
tained; and it bas not been establisbed that an unîair adTanta,ge shall 
be given onë of them because it is à statè, wMch bas not made a wise 
bargain, and bas granted that which should harê been- withbeld. The 
strictest adhérence to the cases does not req aire of the court any- 
thing more than a rigid observance of the rule that the state shall 
not, by anything short of express words or neceissaTy implication, be 
held to hâve surrendered one iota of its taxing power^ But it is a 
perversion of this principle to hold that if, by any possible narrowness 
of construction, ahy subtlety of reasoning, or any nicety of verbal in- 
terprétation, the taxing power may be saved, the courts shall save it 
at the sacrifice of the other parties to the contract, who hâve put 
their money on the faith of the state to stand by that which it has 
fairly granted ia the way of exemption from taxation. 

Another considération, before we take up the language of the act, is 
pertinent hère. Next to this rule of strict construction the state most 
insists upon treating this charter tax as one strictly levied upon the 
shares of stock in the hands of the individual shareholders, and conse- 
quently claùns that the exemption is one belonging to the shareholder 
alone, applicable only to him and his property interest, and not at ail 
to the bank. But, if it be granted that the tax is of that précise 
nature, does the conclusion folio w, necessarily, in logical séquence? 
Concède that a tax upon the shareholder is not a tax upon the bank 
directly or indirectly, and grant the other premise aJso that the sur- 
render of the taxing power shall never be presumed, and does the con- 
clusion follow inevitably that an exemption of their bank and its 
property may not be granted to thèse shareholders in considération of 
a charter tax upon them individually or their individual property? 
Why may not the législature, with ail conditions open to it, as they 
were, exempt the bank from ail taxation ia considération that the 
shareholders shall pay a tax, flxed, no matter how, by agreement be- 
tween them, either upon their shares in that bank or any other prop- 
erty the shareholder might own? Why could not they agrée that such 
an exemption should be granted to the bank if each stockholder should 
pay his share of the tax, and secure it by a lien, say uiK)n his land, for 
an example? Or why might the tax not be fixed at so much per 
acre of the land held by each shareholder, or in any other way that 
may be suggested, and, when fixed, however agreed upon, form the 
basis of an exemption of the bank and aU its property? Thèse cir- 
cumstances would require close scrutiny, to be sure, and would shed 
their own light upon the question of the intention of the législature ; 
but if, in any light, the intention was plain, the exemption would 
stand. The basis for the logical conclusion under considération 
would be an afflrmance that no exemption of a bank and its property 
can inure to its beneflt unless it be predicated of a tax on the bank 
itself or its property, which is obviously unsound. In thus present- 
ing what seems to me a fallacy of that contention which would limit 
this exemption to one of any further tax upon the shareholder in re- 
spect of his property in the share, because, forsooth, the tax levied and 
demanded by tiie charter in considération of the exemption is upon 
his property, and not that of the corporation, I do not overlook the 
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force, ,of tih.e fact thatilt is a spécifie, tax, and that the surrender of the 
geaeral tasiûg.power is never to be presumed, but only call attention 
to the ease with which. swh an argument may be made to go beyond 
any real force tiiat belongs to it. 

The real question is, to what exemption, and not to what tax, do 
the Vords of the statute aptly apply? And it is a begging of this 
question to assume that tiie exemption shall be conflned to a bare 
releâse from îurther taxation of the thing taxed, and that only. If 
they: aptly présent more than one construction, so that there be more 
thàh'one exemption that may hâve been described by the words, 
which of them lies within the purport or design of the statute? Or 
may more than one exemption be included? Again, I say that the lég- 
islature was not constructing a revenue law carefuUy subdividing 
and classifying the subjects of taxation, and legislating as to each of 
thèse in such manner as to regulate the tax on each with précision, 
but was côBstructing a bank charter, and regulating the franchises, 
rights, privilèges, imHiunities, duties,. and obligations of the bank. 
Presumably every provision in the charter pertains to the banlt. In 
thé absence of ail other guidance, it is the franchises, the privilèges, 
rights, dnties, and immunities of the bank, or of the citizens author- 
ized to :bec®lmé a corporation in their corporate, and not their individ- 
uel, capaoity, with whteh the législature is dealing. The citizens 
in thèir individual capacity, and in relation to their individual prop- 
erty^ more especîally in relation to that distinctively individual prop- 
erty which each has' as a chose in action, called a "share of the 
stock'^in that particular corporation which is being constructed, may 
come "C^ithîà the scope ôf; the statute, and receive régulation by it, 
possibly; but clearly such: provisions are secondary and subordinate, 
not primairy and paramount, and, if there be clearly a doubt in the 
statute as bétween thèse, that which is primary and paramount in 
considération or idiportance would be ben^ted in the resolution of the 
doubt', rather than that which is secondary, subordinate, or incidental. 
When the subject of taxation is presented in the process of construct- 
iùg a barik charter it is the taxation of the banlc itself, no matter 
what desiginof taxation isconceived, which is first in order of impor- 
tance, rather than of the individuals in their indisddual capacity, who 
are authorized to be a bank corporation; and any words about taxa- 
tion, if there be no ulterior purpose to accomplish by construction, 
vsiil be constrned with référence to that fact. The taxation of the 
given citizens above named as incorporators ta their individual ca- 
pacity belongs more directly to the gênerai revenue act, which is 
passed from time to tioie as the needs of the state require, and it 
is thete we would look usually for provisions taxing their property, 
as well in corporation stocks as in other things. It is not suggested 
that they may not, in relation to their property interest in the stock 
of the corporation undergoing construction, be taxed by the charter, 
for they may, and conclusivdy hâve been, so far as this charter is 
concerned, as ruled by the suprême court of the United States in 
a case involving a charter just like this, but only because the word-: 
used in levying the tax hâve been ruled to fairly and reasonably de- 
Bcribe that kind of a tax; but non constat that any exemption 
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granted in considération of this taxation sliaJl be, because it is ttiat 
kind of tax and not some oth.er, taken ont of this rule of construing 
ail provisions as applying to tlie bank ratlier tlian to the individuals 
composing it, and attacbed inseparably to the tax itself and the 
owner of the thtag taxed. The exemption is one thing, the tax an- 
other; and it is a mistake to suppose that they go iadissolubly to- 
gether, and break down the rule of construction we are now applying 
just hère. Granted that the législature in its wisdom chose not to 
tax the franchises, nor the capital stock, nor the other property of the 
bank, but to tax the shares in the hands of the shareholders, to be 
paid, for convenience and certainty by the bank, Ticariously, and not 
directly by the shareholder, and it does not follow at ail that any 
provision found in relation to any exemption from further taxation 
is to be taken out of the gênerai purport of the statute as one pro- 
viding rights, privilèges, immunities, and duties for the corporation, 
and limited and restricted to this secondary pûrpose of taxing the 
individuals, to give them the beneflt of the exemption, rather 
than the bank. The charter was not concerning itself with thèse 
ittdividuals, qua individuals, but as incorporators ; and the tax and 
its accompanying exemption might hâve been each designed as a 
beneflt to the corporation, and consequently to its individuals also, 
albeit the tax was levied on the individuals only, and not the corpora- 
tion,— out of the natural order of things, to be sure, considered with 
référence to the purpose in hand while making a charter. But 
because there was an aberration from the natural order in affixtag 
the tax upon some one or some thtag other than the bank, it is not 
certain that the aben-atlon from the natural order of législation 
was continued in providing the exemption from further taxation. 

Again, if the exemption be considered as one granted solely for 
the beneflt of the shareholders in their individual capacity, or each in 
his individual capacity, why should the beneflt of the exemption to 
them, or to each of them, be limited to a bare release from a further 
tax on each individual in respect only of his share of stock, and not 
reach further, and include in its beneflts that concomitant interest 
which each has in the property of the bank, — the interest of having 
the bank itself taxed as lightly as possible? If the shareholder 
has given a considération for the exemption in a permanent tax 
upon any property that he has, why should not the beneflt of the 
release extend to ail his corporate rights or interests, represented 
in some sensé at least by the sharœ, — if the words and the scope 
of the legidation may iaclude such extended beneflts? There is no 
reason except that the state wishes now to restrict that which was 
granted to the narrowest possible limits by the strictest possible 
construction, and with the danger of unf airly applying that strictness 
we bave already deaJt in this opinioiL 

Let us now take the language of this act of the législature, and, 
reading it with a purpose not to abate or restrict the state's powers 
of taxation one jot beyond what the words f airly import, on the one 
hand, and a like purpose not to deprive the stockholders of 
any beneflt to themselves or their bank fairly granted to 
them as a basis for the investment of their money in this insti- 



7é2 IBDERAL EEPOETBB, vol. 63, 

tution, on th.© oihet hand, and what does it mean? Both 
sides contend that; the sentence containing tlie exemption is 
ellipticàl. Each side supplies th.e ellipsis in its own way. ïhe state 
would read the extended phrase: 'Wliicli shall be in lieu of ail other 
taxes ùpon said shares of stock;" the bank would read it: "Whieh 
shallbe in lieu of ail otker taxes upon said institution." Either read- 
ing would make the case ciear for the party proposing it, but is only 
another mode of presenting the contention between them. Taking 
the sentence as it is, and tiie first criticism I should make would be 
the sometvhat obscm;e, if not inaccurate, use of the flna,l words, 
"other taxes," without a répétition also, in some form, of the word 
"pay," which is just as important in relation to the antécédent, or as a 
part of the antécédent to which the relative pronoun "which" refers, 
as the word "taxes." Kemembering that this is not a revenue law, 
but a charter, — an act designed to deflne ail that needs defining con- 
ceming "an institution," as it is called, — and it seems to me a very 
unnecessarily narrow limitation, and one that is not fairly permissible, 
to refer "which" only to the preceding word, "tax," as its antécédent. 
The full sentence comprises two independent subjects, each a privilège, 
or else one a privilège and the other an ttnmunity, perhaps. One pro- 
vides a lien upon the shares of stock as against the stockholder for 
his debts, and the other this immunity, whatever its extent, from fur- 
ther taxation. Now, why should the same breath, so to speak, croate 
for the bank a lien, and for some one dse than the bank an immunity? 
'xae restriction of the relative pronoun "which" to the bare word "tax" 
is necessary to accomplish this, and ignores wholly the leading 
words "said institution «hall pay" as a part of the antécédent, which, 
it seems to me, is exactly the words, "said institution shall pay to the 
state axL annual tax." no matter what or how described, so far as it re- 
lates to the mère grammatical analysis of this sentence. Now, if we 
are permitted to supply any ellipsis instead of adding to the end of 
the sentence words selected to express a given meaning, I should in- 
sert words expanding the relative pronoun into its proper antécédent, 
and defining the word "other" in relation thereto, or in its relation to 
the subject of regulating by its charter the payment by the bank of 
taxes, whether Its own taxes or those of some one else, not impossibly 
an èntire stranger, if the parties were so minded. Thus reconstruct- 
ed, the sentence would take the form of full direction, and read thus: 
"And said institution shaU pay to the state an annual tax of one half 
of 1 per cent, on each share of capital stock, which payment of this 
annual tax to the statè shall be in lieu of ail other payments of taxes 
for that year." This would be fairly within the scope of the whole act, 
which, while constructing a charter for a bank, is regulating the bank 
in the matter of its payment of taxes, the amount to be paid, the per- 
son to be paid, the frequency with which the payments must be made, 
and the force and effect of the payment when made. The final word 
"taxes" loses none of its force, but gathers perspicuity by continued 
association in this construction with the word "pay" and the word 
"institution," for the benefit of which this whole act was constructed 
and passed. It is not even suggested in argument, much less claimed, 
that the verv strictest construction of the words "to the state" would 
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limit the exemption to one from further state taxes only, and would 
not include any exemption from county or municipal taxes, but it is 
conceded tliat thèse are included, so far as th.e shareliolders' property 
is involyed. Yet the rule of strict construction in favor of the taxing 
power of the state would be no more misapplied to such a limitation 
than the other. 

Clearly the awkwardness of the sentence arises ont of the com- 
pression of the idea into words and phrases that shaU be brief and 
comprehensive, rather than explicit. G-rammatically the analysis of 
its parts should be considered in relation to aJl that goes before, not 
only in the sentence, but likewise in the whole document or instru- 
ment. The "pregnant brevity" of the style should not be overlooked, 
as it affecta the syntactical arrangement of the sentence. The phrase, 
"in lieu of ail other taxes," — which is the subject of the great conten- 
tion between thèse parties, — is, naturally, either an adYerbial phrase, 
modifying the verb "pay," or an adjective phrase, quàlifyrag the noun 
"tax," or rather the subject "annual tax." Strictiy it should hâve been 
more closely placed to either the verb or the noun, to display with pré- 
cision the intention of the writer in that behalf ; but unfortunately he 
has chosen to couvert it into a clause introduced by a relative, 
and as a co-ordinate and somewhat tndependent aflrmation, rather 
than as a modifier in the shape of either phrase or clause, adverbial 
or adjective, which arrangement intensifies that obscurity of mean- 
ing giving rise to this lawsuit. If he had modifled the verb by pla- 
cing the words adverbially near it, the meaning would be quite plaia 
in favor of the contention of the bank in this case, though. it wouîd 
stiU not be entirely free of doubt whether the bank was to be exempt, 
or only the stockholder, or both, as any one may see who wUl so 
reconstruct the sentence. So, if he had modifled the noun or subject 
"annual tax" by placing the phrase adjectively in immédiate contact 
therewith, the arrangement would hâve been somewhat more favor- 
able to the state than now it is, but scarcely less doubtful than by 
the présent arrangement. Perspicuity required that there should 
hâve been an entirely new sentence or independent clause, at least, 
with more amplitude of expression to convey either of the meanings 
now contended for by thèse parties. The structural form adopted 
forces us to détermine whether the relative "which" — relative in form 
— is really intended to be a relative or something else, and, if used as a 
relative, whether it bears only the simple subject, "annual tax," or 
teems with the complex subject, "said institution shall payto the 
state an annual tax." I hâve already indicated my préférence for 
this latter construction, simply because the act is dealing with the 
rights, duties, conduct, privilèges, and immunities of the "said institu- 
tion" primarily, and not with a tax upon the citizen or his property, 
individually. 

The Word "which" gives writers a great deal of trouble, and its 
usage is varying, as the consultation of any standard work on gram- 
mar vrill show. It is often équivalent to "and it," or "that," used 
restrictively. If either of thèse be substituted for it hère, the sen- 
tence reads more f avorably for the contention of the state in this case, 
though it does not settle the doubt by any means. But this usage is 
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said to be not generally observed by modem writers în this cenhiry, 
and the ruie is giventhat "which." is to be used in préférence to 
"that" or "and it" whenever its clause introduces a new fact about 
the antécédent ; "that" is to be preferred wben tbe clause is dépend- 
ent, and limits or dfefines the antécédent Maxwell's Adr. Gram. 
§§ 266, 282. The use of the word in this sentence seems to accord 
with this rule, and the clause is independently introducing a new 
fact about the antécédent, and not limiting or deflning it. But what 
is an antécédent? "The antécédent may be a noun, a pronoun, a 
phrase, or a clause." Maxwell's Adv. Gram. §§ 280, 570-572. See, 
also, Reid's Higher Eng. pp. 109, 111, 113, 121, 122. It seems to me 
that to supply the simple word "tax" aS the only antécédent hère, and 
to read "which tax shall be in lieu of ail other taxes," is to adopt the 
restrictive and limited use of the équivalent "and it," or "that," and 
not to regard the obvions introduction of a new fact about the anté- 
cédent, which this clause is clearly intended to accomplish. But if 
we take the whole preceding clause, viz.: "Said institution shall pay 
to the state an annual tax of one half of 1 per cent, on each share of 
capital stock," as our antécédent, about which the new idea is now 
introduced by this clause, — ^itself introduced by the relative "which," 
— and the meaning becomes quite clear that this annual tax, what- 
ever its character or nature, and upon whatever it may be levied, 
whether on property of the banlc itself or somebody else's property, is 
a paylnent to tiie state by the bank — and, by the way, the security 
and certainty of this payment by the bank in a lump sum, rather than 
coUecting the same in driblets of more or less widely scattered stock- 
holders, is not to be overlooked as a part of the considération given 
for this exemption— "which" shall be in lieu of ail other payments by 
it of any taxes other than this, whether this be a tax upon its own, 
its stockholders', or any one else's property. It is a universal exemp- 
tion for each recurring year from ail other tax burdens than this, and 
this construction accords with the design or scheme to create an in- 
stitution which shall be attractive to investors. If this were not the 
intention, if this were not the design or scheme, this provision, lùn- 
ited as the state would now limit it after so many years of acquies- 
eence, has no appropriate place in the charter of a bank, but belongs 
more properly to a revenue law, and may quite as well hâve been left 
ont, for it is almost demonstrable that the bare exemption from a 
higher rate of taxation upon the chose in action of the shareholder, 
directly levied upon hîm individually qua shareholder, and yet sub- 
ject to a larger tax upon him, by the indirect process of a tax upon 
the bank or its property, belonging to him, qua shareholder, would 
be a mère shadow of the substance he desired and fairly might think 
he was obtaining. Indeed, it opérâtes as a burden upon him over and 
above the ordinary shareholder not having this exemption, or may 
80 operate, confessedly, under certain conditions. I cannot, upon 
this analysis of the language of the charter, apart from the adjudi- 
cations, think that the législature intended by those words anything 
less than a complète and universal exemption of both the bank and 
the shareholder from any tax other than the charter tax, however 
improvident it may hâve been. 
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Historically this construction is supported by the surrounding cîr- 
cumstances at the date of this charter, — in 1856. I hâve taken some 
pains to examine the législation of this state and North Carolina, so 
far as I could ând it, both la the grants of charters and the taxation 
of corporations by gênerai revenue laws, and I find that this method 
of taxing corporations by a levy of 25 cents, or in one case not more 
than 50 cents, upon each share of stock, or by the levy of a flxed per 
centum upon each share, was the method in gênerai use. There is 
not the least doubt that the legislatme and the people understood this 
to be, practically, however it might be in strict technical analysis of 
the nature of corporate property and its classifications for 
taxation, as well understood then as now, among lawyers, a tax 
upon the corporate property, or a tax upon the corporation, to 
speak more broadly. The suprême court of the state had so de^ 
cided as early as 1836, and it does not matter, in the mère 
history of the subject> that the suprême court of the United 
States, forty years later, and t^'enty years after the date of 
this charter, did not think this understanding correct, and ruled that 
it was a tax on the chose ia action of the shareholder, which in the 
nicest technical classification is in no sensé corporate property at ail. 
The suprême court of Tennessee understood that a share of stock was 
not corporate property, and in 1836 called attention to it; and yet 
it was well known historically that such was the Tennessee method 
of taxing corporations. This charter must be read by the light of 
that fact in resolving any doubts about a limitation upon the exemp- 
tion. It was not considered by the légal tribunals of the state or 
by the législature that this charter tax was a tax upon the share- 
holder's chose in action, and, if it be technically so, this charter, his- 
torically considered. was not constructed or acted upon by any one 
untn now, in view of that fact, or of any technical niceties arising out 
of it; and it seems to me plain enough to be unfair in construing the 
exemption to limit it by a resort to those niceties of classiâcation as 
against the gênerai understanding of the time of the grant, however 
unfair, also, it may hâve been to exempt the shareholder by a resort 
to such niceties to include him against that gênerai understanding 
also. The courts do not arrive at the intention of the parties to a 
contract, or reverse that intention, by such exactness of classification, 
or rather by changes of opinion concerning it. 

As I hâve said before, it is my judgment that too much stress 
has been laid upon this arbitrary, and by no means uniform, and 
altogether artificial, subdivision of corporate property into subjects 
of taxation. Taxing laws and fiscal Systems may be wisély adapted 
to thèse classifications, and there they may be highly useful, but 
in constructmg the franchises of a charter they hâve no such domi- 
nant place as the argument hère, and the theory of this claim for 
further taxation assigns to them, and must assign to them, in order 
to escape the plain significanee of this grant of exemption from 
taxation. It is not more compétent to impair the obligation of 
the contract by assigning to the législature a notion about the 
technical classification of the spécifie thing taxed, which it is plain 
from surrounding circumstances the législative did not regard as 
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inaterial to tàe work iii k&nd, if they wère aware of the teclmicality, 
as no doubt they were, it inaj be assumed, than to otherwise un- 
reasonably assign meanings to words which were uot intended to 
be used iri that meaniûg. In other words, I do not believe tbat 
the législature intended to limit tMs exemption from taxation by 
any notion that it had, or mîght hâve had, conceming the précise 
teclmical character of the property upon which it levied the tax as 
being corporate property or individual property. Whichever it was, 
it had the right to tax it^ and, in considération of that tax and other 
considérations, to make the exemption as broad as it chose. The 
whole subject was open to it, and there is not the least indication 
in the act itsélf or the enyironment at its création that this technical 
classification was deemed to be of the vast importance now attached 
to it. Hère I will note that even a slight examination of the rêve 
nue laws of tliis and other states, of text writers and of cases shows 
that there is no such fixity of subdivision and classification of cor 
porate property, any more than other property, as would enable a 
court to afflrm that this act was constrncted in relation thereto, or 
as would justify a resort to any classification that might be imag- 
ined as a conclusive évidence of intention in respect of this exemp- 
tion. Exemption fromntaxation generaJIy is pertinent to the owner, 
and not to Ûie thing, and we look rather to the person to be bene- 
flted than to the thing affected by it, while, when we turn to the tax, 
the thing becomes pajr&mount, rather than its owner. Hence the 
propriety which I hâve insisted upon of looking at the act as a 
charter, and not as a taixing act, or a revenue law, carefully affixing 
the burdens to each article of property; and, if so considered, this 
classification of subjects of taxation becomes of far less importance 
in the charter than it would be in the other. Besides, shares of 
stock, although only individual choses in action of the owner, and 
not corporate property, are of ten, for obvious reasons of association 
of ideas, conf used with corporate property. Our législature has, 
confessedly, so confused it^ and our state judieial décisions hâve 
treated this as a tax on corporate property, and this is a practical 
application breaJdng down the distiuction to that extent at least. 

In Farrington v.i Teimessee, 95 U. S. 679, Mr. Justice Swayne 
enumerates as subdivisions the franchise, the accumulated eamings, 
profits and dividends, and real estate, but they are only "some of the 
objects, in this connection, liable to taxation;" and the division used 
by the United States législation referred to by Mm is quite différent, 
thus: Deposits, capital employed in their business, circulation, and 
notes of state banks used as money. And it is noticeable that^ while 
enforcing the technical distinction between a tax on shares of 
capital stock and a tax on capital stock itself as subjects of taxa- 
tion in order to extend the exemption of the charter to the protec- 
tion of the shareholders indivldually, he says also that "each share 
represents an aliquot part of the capital stock," thns indicating the 
same confusion by association that the Tennessee authorities pro- 
ceeded upon. The truth. is that "a share of stock" is a bare chose in 
action in its relation to the shareholder as property, but in its re- 
lation to the property of the corporation is a mère structural sub- 
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division of ail the property used as a convenient standard of 
measurement for parceling it ont, very much as a bnshel is used to 
describe quantities or to parcel ont the wheat in a bin; and tbe term 
"shares of capital stock" may be used appropriately, in either of 
thèse sensés, descriptively. Until there has been a dividend of profits 
set aside, to each shareholder his share, or a winding up, and a rer 
siduum divided and set aside, to each shareholder his share, this 
chose in action or "share of stock" is very much like an empty bushel 
of "dry measiu-e" which the owner of the wheat holds in hand ready 
to measure up and carry away his "share" when the division, either 
partial or complète, shall be made. This right of taking away, 
which is the only property interest of the individual, may be made 
a separate subject of taxation, it is true; but so may the owner*» 
horses, or mules, or cattle, swtae, and sheep, and ail very arbitrarily; 
double taxation being easUy avoided, and not necessarily an ta- 
cident of any given subdivision of either the corporate or the other 
property for the purposes of taxation. But does this fact necessarily 
imply, against words of universal signification, that the exemption 
they grant shall be limited to the particular subject taxed? It does 
not seem to me a necessary implication, however useful and désirable 
it may be, or however well it may serve the state in escaping from 
its grant. If a farmer should contract with the state to take a fixed 
per centum upon the flxed value of his '«horned cattle" every year 
as long as he should live, "ia lieu of ail other taxes," and the busi- 
ness in which he was engaged were such that, presumably, a re- 
lease from ail ta^cation upon his faiin and his farming opérations 
was the beneflt he and the state contemplated by the very making 
of the contract, could it be at ail implied from the fact that "homed 
cattle" was naturally or otherwise a separate subject of taxa- 
tion that the exemption should be confine^ to a release only from^ 
the further taxation of 'Tiomed cattle?" No matter how strictly the 
presumption against the surrender of the taxing power should be 
held, this implication would not be more reasonable because of that 
strictness. 

Chief Justice Waite, in Tennessee v. Whitworth, 117 U. S. 129, 1.3t), 
6 Sup. et. Rep. 645, 647, makes a largely différent enumeration of the 
éléments of taxable value "sometimes found in corporations." He 
divides thèse éléments thus: "(1) Franchises; (2) capital stock in the 
hands of the corporation; (3) corporate property; and (4) shares of 
the capital stock in the hands of Individual stockholders." In Texas, 
bankers were required to list for taxation money on hand, in transit, 
and in the hands of others subject to draft, except légal tender notes, 
and their bills receivable, and other crédits. If any one of thèse had 
been taxed in a charter "ia lieu of ail other taxes," I do not think 
the mère fact that money could be so divided, or that money and 
bills receivable were each a separate subject of taxation, would hâve 
necessarily limited the force of the words of exemption. (Mffin v. 
Heard, (Tex. Sup.) 14 S. W. Rep. 892. Nor if "deposits" in the sav- 
ings banks, belongiug in fact to other people, were taxed by their 
charters, as they were iu the tax laws of Massaciiusetts, one half of 
1 per cent., and the charters had made a contract that this should 
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be in Ueu of ail otihar taxes, as practically th.e non taxation of any- 
tbing else conceming the banks, except deposits, by the tax laws, did, 
temporàrily at least, exempt everything else, could it be clainied 
that tbe exemption of the charter would be necessarUy limited to 
furthear taxation on deposits, becaose, forsooth, "deposits" were a 
separate subject of taxation, not even belonging to the bank, and 
less to its shareholders, or were, to use the language of Chief Justice 
Waite, found as an élément of taxable value in corporations? Bank 
V. Boston, 125 U. S. 60, 67, 8 Sup. Ct. Rep. 772. I hâve noted other 
examples of thèse éléments of taxable value found in corporations, 
and it is, I think, an assumption not justifled by the facts to affirm 
that there is anything like such a fixlty of this divisibOity of the 
siibjects ef taxation, either in the theory or practice of taxation, as 
thè argument hère présupposes. I may add, in the language of an- 
other, that "we agrée with coansel for the town that statutes ex- 
empting property from taxation should be construed with reason- 
able strictness, but they should not be so strictly construed as to 
defeat the obvions intention of the législature." Town of New 
Haren V, Sheffleld Scientific School, 59 Conn. 163, 166, 22 Atl. Kep. 
156. 

I hâve given so much attention to the subject of this eleraental 
divisibility of the subjects of taxation in its relation to corporations 
because I believe that upon it is based the fundamental fallacy of 
this attempt by the state to so construct a taxing act that it may 
évade the force of this exemption. It is predicated of a miscon- 
struction of what has been sàid by the suprême court of the United 
States upon that subject, or rather upon a misapplication of it, un- 
less thé courts are to resort to thèse distinctions for the purpose of 
mitigating the décisions which hâve permitted the states to make 
bargain and saJe of their taxing power, without the possibility of any 
restoi-ation of it, except in this mode of unreasonable strictness of 
refinements in the interprétations of statatory contracts. 

Another view of the force of events connected with our légis- 
lative history upon the subject of the taxation of corporations re- 
lates to tlie practical construction of thèse acts by the législa- 
ture itself. Until this most récent taxing législation involved in this 
siùt, the revenue laws practically extended the exemption with 
the fullest scope to ail corporations, whetlier they had this charter 
exemption or not. I do not mean to say that the rate of taxation 
was always as favorable as is found in the charters. Counsel say 
that when this charter rate was first established it was largely in 
excess of the prevailing rate on otlier property, and has become 
tb be less only because of tlie enormous increase of the rate of tax- 
ation. Possibly, they say, it may at some time again become less. 
However this may be, it is certain that for a very.long time the 
législature taxed only "each share of capital stock," supposing, as 
we hâve seen, that this was a tax on the corporation, and not the 
shareholders, which error the suprême court of the United States 
has corrected; but the corporations were not otherwise taxed, nor 
were the shareholders for a long time, whièh was a practical con- 
struction of the meaning of thèse exemption charters; and, justly. 
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other corporations not so favored were put on the same footing, net 
always precisely as to rate, sometimes less, sometimes more, but 
always as to the manner of taxation. It must be conceded to the 
statCj as coansel argue, that it cannot be bound to any perinanency 
of methods in taxation, and may at will change its policy and 
methods, and notlving should be implied agaiast this power. Neither 
do we imply anything against it. But, like ail other parties to a 
flontract, the state, when the question of its intention in the use 
of words arises, may be held to hâve intended by those words that 
which, by its own acts, has been placed upon them as a practical 
construction of their meaning. There is no injustice in this, nor 
yet any limitation upon its power to change its acts, and reverse, 
if it chooses, its opérations in that regard. Nevertheless, legisla- 
tors, like other men, interpret their words by their actions, and to 
this extent may those actions be examined, without the least restric- 
tion upon the power to change them at will. Both the indiAidual 
interest or property of the shareholders and the property interest of 
the corporation in its a^gregate capacity were exempt by this 
mode of taxation in the practical opérations of govemment at the 
time thèse charters were granted, and for a very long time after- 
wards, untU this struggle to get in another tax on one or the other 
commenced, because, technically, it was not double taxation to 
tax both, however burdensome it might be; and because-, technic- 
ally, it is a rule to favor the réservation of the taxing power, rather 
than its gi'ant, in the interprétation of ail charters. But just as 
technically it is the duty of the court to foUow the meaning of the 
words, and hold the parties to the fair and reasonable intention they 
hâve mantfested, most of ail to each other, by those words. 

Each sida clairas with great earnestness and force of argument 
that this question between them has been settled by the adjudicar 
tiens. The bank claims — at least in one of the several cases we 
are tiying — ^that the décisions hâve technically ail the force of the 
principle of res judicata, and the adjudications hâve been relied on. 
the facts being apparent from the Mil, to that extent. Ail that has 
been said heretofore would hâve been uselessly, it not itnpa'tinently, 
said, if I were of that opinion. Not one of the décisions has, in my 
judgment, stripped to its bare technical proportions as an adjudica- 
tion, decided this question, Cîounsel for the state very properly saya 
that the banli cannot rely first on the overruled décisions of the su- 
prême cora-t of the state that this was a tax upon the corporate 
property, and only an exemption of the corporation itself, and never 
an exemption of the shareholder, to protect it against further taxa- 
tion of the corporation; and, secondly, upon the décision of the 
suprême court of the United States, overruling the others, that this 
is a charter tax upon the shareholder, and not a tax upon the cor- 
poration, and an exemption, therefore, of the shareholder also; and 
thus tack the two sets of cases together as a common adjudica- 
tion that both corporation and shareholder are exempt. The bank 
could do this if the suprême court of the United States had ever 
decided that a tax upon the shareholder and an exemption of his in- 
dividual property in the shares held by him from any further tax 
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upoiiîtlioBé shares as .to Mm extenSied tàe benefit of " titie exemption 
toitliB'Corporate ppoperty and to the corporation in its corporate 
*càp»(Jit!f.'b Tàe suprême coiilrt of the United States has never decided 
Ws/^and fpr the TeryrplAin reason that such a question was never 
Hbefore fi<^[and, nnder the conditions of the cases, could not hâve 
beën. - It.eould hâve had nojurisdiction of such a question through 
the avenue of a writ oflérror from the suprême court of the state, 
because j that court hàd never decided against any claim of the 
corporation from fûrthër taxation upon its capital shares, but al- 
ways in favor of that claim. Counsel for the bank concèdes very 
franMj* thai since the suprême comi; of the United States decided the 
charter tas; to be upbn tiie shareholder, and not the corporation, the 
siipreiiie;:co!urt of tile atate has continued to recognize the exemp- 
tiohi î asj: esdbending to thé corporation and its property, notvsrith- 
standing fthat décision; but he argues that this is in violation of its 
oym riilé ofjudgnïent that the tax and the exemption go hand in 
handj and the latte? is no broader than the former, — ^which un- 
doubtedly was the mie of the supr«ne court of the state until the 
decisionjof the suprême cotortof the United States, above referred to 
as OverruKng the others. And, f lirthermore^ he argues that it is in. 
violatioja of > the authority ott the suprême court of tiie United States 
to so disregard îts décision. 

1 do not carè to deal with this conflict of authority, if it be 
such,-noi!<i*8ipfir^lexitieis, for it is not necessarjv But I may say that 
the suprême court of the United States bas never sanctioned the 
position,; iasto thèse charters we hâve hère, that the tax and the 
exemption gô hand ia haud, and that one is not broader than the 
other. My f iew is that, whether this be a tax upon the corpora- 
tion only dr the shareholder only, the exemption is broader than the 
thiûg taxed, aad covers both the corporation and the shareholder. 
I take it tve must û.11 accept the view of the suprême court of the 
United States that this ia a tax upon the shareholder only. Far- 
rington v-i Tennessee, 95 U. S. 679. But non constat that the ex- 
emption,! the stipulation of the charter that this tax upon the share- 
holder only ghall bë in lien of aU other taxes, does not extend to the 
corporation andi its property as well as to the shareholder. I hâve 
written this opinion to justtfy my own judgment that it does. The 
suprenie c©urt says it covers any further tax against the share 
holder. It dôeSs not say that it excludes from the exemption the 
corporation; and its property^ nor does it say that it includee it. 
Until It doe^say one or th© other, we must be contented to get along 
without its paramount authority. If it should follow the example 
of the suprême court of the state, which held that, this being a tax 
upon the corporate property only, the exemption does not include a 
tax on the shareholder's property, it will undoubtedly overrule this 
judgment aûd décision weare now making, if it adhères to its own 
ruUng already made that it is a tax on the shareholder only. If, 
however, itiollows the later example of the suprême court of the 
stat^ and interprète the Parrington Case, supra^ as that court in- 
terprets it,T-to coveç ftlso in the exemption the corporation and 
its property,— -iti will affinn the judgment we make, and for the 
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reason tbat we give, namely, that, although tke tax is on one, thé 
words of the exemption cover both, So, although I do not think 
with the suprême court of Tennessee that the suprême court of the 
United States has aiready decided the exemption to cover both, I do 
think it does cover botli^ and that the court of last resort will : so 
détermine. I need not, therefore, further consider the cases in re- 
lation to the plea (or demurrer équivalent to such a plea) of res 
judicata. I should say, however, that in strict technical considéra- 
tion the suprême court of the state has only inferentiaUy decided 
that the exemption extends to both the capital stock of the cor- 
poration and the shares of the sharéholders, the tax assessed and 
rejected by its décisions being a tax under a gênerai law asseesing 
the real propa-ty of aU persons, which was assiuned by the assessor 
to extend to the property of the bank, notwithstandiag the exemp- 
tion; and the point was not presented, as it now is, by a spécifie 
tax by the législature upon the capital stock as the property Of the 
corporation. Inasmuch as the real estate assessed by the assessor 
under the gênerai law could only be exempt under the charter, and 
because there is no distinction, possibly, between real estate in 
which the capital stock is invested and the capital stock itself, the 
décision is in favor of the exemption of the capital stock inferentiaUy, 
but not directly. Bank v. McGowan, 6 Lea, 703; State v. Butler, 13 
Lea, 400, 406; State v. Butler, 15 tea, 104; State v. Butler, 86 Tenu. 
614, 8 S, W. Rep. 586. 

The f oregoing are the cases of the state suprême court since 
the Farrington Case in the suprême court of tiie United States, 
which was decided there in 1877, and in the suprême court of the 
state in 1876. Memphis v. Farrington, 8 Baxt. 539; Farrington v. 
Tennessee, 95 U. S. 679. The flrst was an assessment of thla very 
défendant bank upon its real estate under the gênerai law, and it 
was held that the décision of the suprême court of the United States 
had extended the exemption of the charter to sharéholders, contrary 
to the opinion of that court, and "therefore" the exemption would 
^'protect the capital stock and the shares of the stockholders from 
any taxation beyond that prescribed in the charter." May not this 
be a non sequitur? The next case involved the Union and Planters' 
Banli, having a like exemption, and the same view taken of as- 
sessments under the gênerai law of its real estate, and of the effect 
of the Farrington décision by the suprême court of the United 
States; but, as before remarked, whatever may be inferred as to the 
ruling it may make on the questions we hâve hère, or the poteney 
of thèse décisions, they did not involve the levy by the législature 
of a spécifie tax upon the capital stock, such as has been made under 
récent législation, and I am uncertain whether to take them as con- 
«lusive adjudications that stock and shareholder are both exempt, 
although I think they are both so exempt. 

The other cases were a direct attack by bUl upon the organiza- 
tion of the banks, and a déniai of their right to any exemption be- 
cause of want of title to their corporate franchise, and did not in- 
volve this question. On the whole, I think thèse cases support the 
ruling we are malfingj though I do. think, with counsel for the state, 
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that theygive too much force to the ruling of the suprême coui't 
ôf the Uûitéd 8tates as an adjudication of the question, and kence 
I have'examined it in that view. The cases prior to the Farring- 
ton Case treat the charter tax and the exemption as limited to the 
corporate property, and as excluding the shareholder and his piop- 
erty. Their importance hère resta in the fact that they hold that, 
bein^ a tax only on tlie corporate property, the exemption does not 
exténd further than the tax; that iSjdoes not exempt anything ex- 
cepfc' the property taxed by the charter fi'om further taxation. If 
that was then toie as to corporate property, it is now true as to 
the Stœkholder's property;, and, the suprême court of the United 
States having ruled the charter tax to be a tax on the shareholder's 
propa-ty, under the same rule established then by those cases, and 
never overruled by eitiier suprême court, I think aie corporate prop- 
erty would not be now exempt. And herein lies the force of the 
stâté's case hère, • but for the reason stated I do not assent to this 
naiTOW view of the' exemption, and, not being guided by auy au- 
thoritativé adjudication to that efCect, feel at liberty to enforce my 
own View as to the law of this case, particularly since thèse cases 
havé been reversed on the main point as to the nature of the tax, 
whether they hâve been affected as to the other point concerning 
the restriction of the exemption because of the spécifie tax or not. 
Union Bank v.'State, 9 Yerg. 489; Bank v. Memphis, 6 Baxt 415; 
Memphis v. Hernando Ins. Co., Id. 527; Memphis v. Farrington, 8 
Baxt. 540. 

The décisions ^f the suprême court of tlie United States before 
the Fairrington Case hâve been sufliciently noticed by that case 
itself and the décisions of the suprême court of Tennessee, and do 
not réquire any notice at my hands. I hâve already stated that, in 
my view, that case only décides that this charter tax is a tax upon 
the property of the stockholder, and not upon the corporate prop- 
erty, and that the exemption protects at least the property of the 
stockholder; but whether it protects also the property of the cor- 
poration has not been decided. The cases since that time are quito 
numerousj and ail are instructive rpon the gênerai subject, but 
none of them is décisive of this casa The case of New Orléans v. 
Hotiaton, 119 U. S. 265, 7 Sup. Ct. Rep. 198, it seems to me, quite 
nearly décides that a tax like this is a tax on the capital stock, and 
not on the shares of the stockholders; but there the taxing act was 
thus arranged to defeat the exemption given to the corporation in 
considération of the payment of a gross sum. If the lauguage of 
that act, 80 clearly indicating a tax on the shareholder, was in fact 
a tax on the corporation, this might be so held also, as it was 
in the Tennessee courts; but the Farrington Case is directly con- 
clusive of this A-iew, and we are not at liberty to follow the later 
case, even 'if it could be so taken. If the suprême court itself will 
not acknowledge any overruling of a former case of its own, we 
hestitate to hold it overruled by implication. 

' l'a fconclùsion, I repeat that the language of this charter levyins 
"an annilal tax of one half of 1 per cent, on each share of capital 
stttèk" is so ambiguous that it may descriptively designate a tax on 
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either the corporate property in the capital stock, or the individual 
property in the skares, and that the suprême court of the state and 
the United States hâve disagreed on this point; but, in my judg- 
ment, whether it be one or the other, the exemption which is given 
by the words, "which shall be in lieu of ail other taxes," is a pro- 
tection of both the corporate property and the individual property 
in the capital stock and its shares, but that neither court has de 
cided this point explicitly since the suprême court of the United 
States detennined it to be a tax on the individual property of the 
shareholder, although the suprême court of the state has recog- 
nized this full scope of the exemption since that time. 

The same ruling we hâve just now made applies to the privilège 
tax as well as to that upon the capital stock, and for the same 
reason. 

The bank has largely increased, by authority of law, its capital 
stock since the original charter, and tliere is another contention Ihat, 
since the constitution of 1870 forbids thèse spécial privilèges, the 
exemption must be limited to the amount of the old stock, and can- 
not inèlude the new. It is manifest, in the view we hâve taken, 
that unless the charter restricts the power to increase either by iixing 
it deflnitely or by words that forbid any further additions to the 
capital stock, the charter itself would confer the right of increase. 
This charter has no limitation as to that right, and the privilège 
is undeniable, perhaps, under the charter. But the words of the 
exemption are broad, and what we hâve said of its universalité 
includes any anthorized increase of capital stock as well as the rest. 
The charter has not a word to indicate any such restriction of the 
exemption, nor anything fvom which it may be implied, and it 
seems to me that the constitution cannot affect its force any more 
than the statute could. If the constitution had expressly ordained 
that the exemption of the bank should be limited to the amount of 
the original subscription, or to that which existed when the con- 
stitution was passed, unless the charter itself had contained some 
restriction of the amount of capital stock authorized, it would hâve 
been invalid as tmpairing the o^ "' ation of the contract if the right 
of increase be a charter privilège, as we hold it to be. 

Demurrer sustained, and bUl dismissed. So ordered. 



HAMILTON et al. v. BEOWN et al. 

(Circuit Coart of Appeals, Fifth Circuit. January 9, 1893.) 

No. 73. 

1. Writ op Erbor fhom Circuit Court of Appeals— Time of Taking. 

A wrlt of errer from the circuit court of appeals to a circuit court must 
be dismissed, unless sued out withtn six months from tlie entiy of the 
judgment sought to be reviewed, as required by section 11 of the judiciary 
act of March 3, 1891. 

2. Circuit Court of Appeals — Jurisdiction — Constitutional Question. 

Under sections 5 and 6 of tlie judiciaiy act of March 3, 1891, the circuit 
ootirt of appeals has no Jurisdiction to review a décision which invoives 

v.53F.no.8— 48 



754 FEDERAL EEPOSTER, VOl. 53. 

the constr action or application of the constitution of the United States, or 
tn whlch a state law Is dalmed to be ta contravention thereof. 

în Error to the Circuit Court of the United States for the Western 
District of Texas. 

At Law. Action of trespass to try title, brought by J. F. Hamii- 
ton and others against J. G. Brown and numerous other parties, to 
recoyer a league of land in Fayette county, Tex. To a plea of estop- 
pd âled by défendants, a gênerai demurrer and two spécial exceptions 
were ovemded by the circuit court; and, plaintiffs haying elected to 
stand on their demurrer and exceptions, judgnient was thereupon 
entered for défendants. Plaintiffs bring error. Dismissed f or want 
of jurisdiclion. 

Statement by PAEDEE, Circuit Judge: 

'XUs action was Instltuted In the United States clrctdt court for the western 
district o£ Texas, Austln dlvison, by the plaintiffs In error, to recover a league 
of land Bltuated in Fayette county, Tex., originaUy granted to Walter Hamil- 
ton by the republlc of Mexico on AprU SQ, 1831. The action was brought in 
the ordlnary form of trespass to try iltle, as prescribed by the laws of Texas. 
The défendants answered by a gênerai demurTer, plea of net guUty, and 
spécial pleaa. It wlll be luinecessary, however, to set out at length thèse 
various pleas, tnasmuch as ou the anal disposition of the case the Issues 
ralsed by them were not pàssed on by the court. 

The only matters for the décision of thls court are embraced in a supple- 
mental answèr, in the nature of plea of estoppel, relied on by the défendants. 
In substance, in thls plea, défendants allège that Edward CoUer, the district 
attomey, aoting under authority of the state of Texas, begun, in the name 
of the state, in the district court of Fayette county, a suit, whose object and 
purpose was to hâve said court adjudge that the Hamllton league had es- 
cheated to the state of Texas, and to hâve the tltle to said league dlvested 
out of Walter Hamllton and bis hoirs, and hâve it vested In the state of 
Texas. The pétition in that case alleged that Walter Ilamilton, late a rési- 
dent of Fayette county, died on day of , A. D. , Intestate, 

and without helrs, and that no letters of administration had ever been granted 
upon said Hamllton's estate in Fayette county, in whleh county the succession, 
accordtng to law, should hâve been opened, and that décèdent dled the owner 
of the league of land Involved lu thls suit. That there are no tenants upon 
said tract of land, and no person In actual or constructive possession of any 
portion of the land, nor is there any person clalmlng the estate in and to 
the same, or paying taxes thereon, and that the estate in said land has es- 
cheated to the state of Texas; and there is a prayer for wjn.t of possession. 
That afterwards, on May 18, 1861, the district court of Fayette county en- 
tered up an order of publication la said suit, commandlng the publication for 
four successive weoks, in a newspaper prlnted in the state of Texas, setting 
forth the substance of the allégations of said pétition, requiring aU persons 
interested in the estate of Walter Hamllton to appear and show cause why 
tlie said league of land should not be vested in the state of Texas, and that 
pursuant to said order a notice was regularly Issued and publlshed for the re- 
quired tlme In a newspaper caUed the "La Grange New Bra." That sundry 
persons intervened in said suit, and set up claims to parts of said league. 
That said suit was continued from term to term untll July term, 1871, when 
there was a trial had, and judgment entered to the effect "that the Hamilton 
league is esche.ated to the state of Texas; that the title thereto is divested 
out of Walter Hamllton and hls helrs, and forever vested in the state of 
Texas." That said judgment has never been reversed or vacated, but re- 
malns lu full force, and that, because of said judgment, Walter Hamllton, 
and aU persons clalmlng through or under hlm, are estopped from and barred 
of the right to hâve or maintain thls iiction for the recoveiy of said land. 

In thls plea défendants further alleged that on August 7, 1872, pursuant 
to said judgment, an order of sale Issued to the sherift of Fayette county, 
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commandfng hlm to seize and sell sald land for cash, as under exécution, wlth- 
ont appralsement, as the law directs, in lots of not less than ten nor more 
than forty acres, and tum over the proceeds of the sale, after deducting 
costs, to the comptroller of public accounts for the state of Texas. That 
sald land was sold by said Sheriff, and that thèse défendants, and those under 
whpm they daim, became the purchasers of parts of said league claimed by 
them, paid for same, aiid recelved from the sherifC deeds conveying same, 
and that for tliis reason, also, plaintiffs are estopped from clalmlng said land, 
or any part thereof . To this plea is attached, as an exhiblt, the Judgment 

To this plea of estoppel the plaintiffs in error urged a gênerai demurrer, and 
by two spécial exceptions claimed that the matters therein contained in no- 
wise afCected their tltle, because: 

(1) The escheat proceedtngs and final judgment obtalned therein were be- 
gun and prosecuted under an act of the législature of the state of Texas, en- 
titled "An act to provide for vestlng in the state escheated property," passed 
March 20, 1848,— there belng at the date of the flllng of said escheat proceed- 
ingg no other law or statute authorizing escheats,— and that this act was re- 
pealed and annulled by the constitution of Texas of 1869, prior to the date 
when the escheat judgment pleaded and reUed upon by défendants to defeat 
plaintiffs' tltle was obtalned, In this: the law of March, 1848, | 11, pro vides 
that the sheriff of the proper county shall seize the real estate esciheated to 
the state, and seU the same in the manner therein provided, whUe the con- 
stitution of 1869, art. 4, § 20, prescrlbes a différent mode, viz. that the comp- 
troller of the state "shaÛ take charge of ail escheated property, keep an ao- 
curate account of ail moneys paid into the treasury, and of ail lands escheated 
to the state," which provisions are contradictory aad conflicting. 

(2) That If the escheat act of 1848 was not repealed and annuUed, entlrely, 
then said section 11 thereof, (Pasch. Dlg. art. 3667,) whlch reads as foUows: 
"A writ shall be issued to the sherifl of the proper coiuity, commandlng hlm 
to seize such estate vested in the state; and, if the same be personal property 
or real estate, be shall dispose thereof at public auction, in a manner provided 
by law for the sale of property under exécution," — was by the constitution of 
1869, art 4, § 20, which provides that the comptroUer of the state "shall take 
charge of ail escheated property, keep an accurate account of ail moneys 
paid into the treasury, and of aU lands escheated to the state," repealed and 
annulled; and there being no other provisions in said act by which compensa- 
tion is made to the heirs of the Intestate, whose property has been sought to 
be escheated, the balance of said act is not self-actlng, and is one of confiscar 
tion, being in violation of the flfth amendment of the constitution of the 
United States, and of section 14 of the blll of rlghts of the Texas constitu- 
tion of 1869, In force at the time the Judgment was rendered. 

March 30, 1891, the court below overruled thèse exceptions, and to this 
action of the court plaintifCs reserved a blll. 

On July 6, 1891, plaintiffs in error, by a pleadlng termed In the Texas prac- 
tlce a "first amended second supplemental pétition," renewed thtSs* former 
objections to the plea of estoppel, and, In addition, urged that if the act of 
March 20, 1848, (Escheat Act,) was not wholly repealed by the constitution 
of 1869, that sald act, and especlally section 11 thereof, was repealed by said 
constitution of 1869, which alone provides for compensation to the heirs 
ownlng the escheated property, and is In violation of section 10, art 1, of the 
constitution of the United States, which, among other thlngs, provides that no 
state shall Impair the obligation of contracts, and that said law Impairs the 
obUgation of the contiact between the state of Texas and Waiter Hamilton 
and hls heirs, by virtue of the grant under which they hold the land, and 
seeks to forfeit and conflscate the property of said Hamilton by appropriat- 
tng It to the common fund wlthout maklng due compensation therefor. 
Thèse grounds for demurrers and spécial exception were by the court below 
overruled, and blll of exceptions again reserved. 

When the case was regularly caUed, the plaintiffs In error, through cotmsel, 
declined to introduce any évidence, declarlng that they desired to stand on 
their demurrer and exceptions to défendants' answer, as amended, where- 
upon judgment was rendered ou July 18, 1891, lu favor of défendants In error, 
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and to wMch Judgment plalntifls lu error duly excepted. Afterwards, on 
February 12, 1892, thls judgment was madé final. TMs judgmeiit plaintiffs 
lu error, by proper proceedlngs, seek now to bave reviewed by this court. 

Asslgnments of Error. 

"First. That sald circuit court erred in overrullng plaintiffs' flrst amended 
second supplemental pétition, filed July 6, 1891, which supplemental pétition 
presented a gênerai demurrer and spécial exceptions to the sufflciency of the 
défendants' supplemental answer, flled Marcb 30, 1891, as fuUy appears by 
plaintiffs" bill of exceptions, approved and flled July 18, 1891, and a part of 
the record of thls cause. 

"Second. The circuit court erred in holding that the escheat proceeding set 
out la défendants' flrst supplemental answer, wlierein it was averred that the 
title to the land in controversy in thls suit lias been divested out of Walter 
Hamllton, under whoin platatifCs claim as heirs, barred thèse plaintitts of any 
f urther Interest in said lands, and especially that sald escheat proceedings were 
suffleient to show an outstanding title against plaintiffs, so as to prevent their 
recoverlng in thls action. 

"Third. The circuit court erred In not holding that the escheat proceedings 
and final judgment obtahied therein, as set out in the défendants' flrst supple- 
mental, an.swer, were withoUl the warrant and aiitliorlty of any law in force 
in the State ol Texas at the time said proceedings and judgment were had, 
the tact belng that there was no law la Te.ais in force at the time by which 
real property could be escheated. 

"Fotirth. The circuit court erred in not holding Jhat the act of March 20, 
1848, of the législature of the state of Texas, under which the escheat pro- 
ceedings and judgment relled upon by défendants to bar plaintiffs' action 
were begiin and prosecuted, had not been repealed and ahnuUed by the con- 
stitution of the state of Texas, which went Into effect in July, 1869, and 
especially iil not holding that said act of March 20, 1818, was a nuUity, in this: 
that sald law of 1848, § 11, provides that the sheriff of the proper coimty 
shaU seize and séU the real estate escheated to the state, and sell the same 
ia the manner thereta provided; whlle the constitution of 1869, art. 4, § 20, 
provides that the coroptroller of the state 'sh.'ill take charge of iill escheated 
property, keep an accurate account of aU moueys paid into the treasury, and 
of ail the land escheated to the state,'— which provisions are contradlctory 
and conflicttng. 

"Fifth. Said circuit court erred in not holding that section 11 of said act 
of March 20, 1848, (Pasch. Dig. art. 3667,) which reads as follows: 'A writ 
ShaU be issued to the sheriff of the proper county commanding hlm to seize 
such estate vested la the state; and, tf the same be personal property or real 
estate, he shall dispose thereof at public auction, in thè.mannèr provided by 
law for th.: sale of property under exécution,'— was by said constitution of 1809, 
art. 4, § 20, (which pi-ovldes that the comptroUer of the state 'shaU take 
charge of ail escheated property, keep an accurate account of ail moneys 
paid into the treasury and ail lands escheated to the state,') repealed and 
annuUed; and, there boing no other provision in sald act by which compensa- 
tion is made to the heirs of an intestate whose property has been escheated, 
the balance of sald act Is not self-acting, and is one of confiscation, and there- 
fore in violation of the fifth amendment of the constitution of the United 
States, and section 14 of the bUl of rights of the constitution of 1869 of the 
state of Texas. 

"Ststh. Said circuit court erred in not holding that the act of March 20, 
1848, under which said escheat preceedings and judgment relied on in said 
supplemental answer of défendants were not in coptravention and violation of 
section 10, article 1, of the constitution of the United States, which provides 
that "no state shaU pass any law * • * impairing the obligations of con- 
tracta,' la this: that said law impairs the obUgation of the contract between 
the state of Texas and Walter Hamllton and his heirs, by vlrtue of the grant 
iinder which they hold said land, and seeks to forfelt or conflscate the pri- 
vate property of sald Hamllton and his heirs, by appropriating It to the com- 
mon tand, without maklng due compensation therefor. * * •" 
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B. F. Jonas, E. D. Farrar, and E. B. Krattschnitt, (West & Me- 
Gown, on the brief ,) for plaintiffs in errer. 

Brancli K. Miller, (Brown, Lane & Jackson and T. W. Gregory, on 
the brief,) for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (af ter stating tbe facts.) The judgment 
in this case, brought hère for review, was rendered and entered on 
the 18th day of July, 1891, and was in favor of the défendants, ad- 
judging that the plaintiffs take nothing by their suit, and the défend- 
ants go hence without day, and recover their costs. In the judgment 
neither plaintiffs nor défendants were speciiically named. On the 
lOth day of February, 1892, at a subséquent term of the court, on 
motion of plaintiffs' attorneys, and on notice to défendants' attomeys, 
the sàid judgment was amended so far, and only so far, as to insert 
therein a récital that as to three of the défendants, — Sam HoUis, W. 
P. Darby, and Isaac HamUton, — who had not been served with process 
in the case, the plaintiffs' action was dismissed without préjudice, and 
to insert the names of the plaintiffs and the défendants. 

A writ of error was taken and allowed on the 6th day of May, 1892, 
more than 6 months, and nearly 10 months, after the rendition of the 
original judgment; and it is expressly stated in the pétition and bond 
therefor that the writ of error is sued out for the purpose of reviewing 
the record and proceedings and the rendition of the judgment ren- 
dered in favor of the défendants on the 18th day of July, 1891. It 
would seem from this statement that the writ of error to this court 
was sued out too late, not being taken or sued out within six months 
after the entry of the judgment sought to be reviewed. The elorenfch 
section of the act entitled "An act to establish circuit courts of ap- 
peals, and to deâne and regulate in certain cases the jurisdiction cf 
the courts of the United States, and for other purposes,'' approved 
March 3, 1891, provides "that no appeaJ or writ of error by which auy 
order, judgment, or decree may be reviewed in the circuit courts of 
appeals under the provisions of this act shall be taken or sued out 
except within six months after the entry of the order, judgment, or 
decree sought to be reviewed." 

We notice, further, that in the statement of the case, (which is 
agreed to be correct by counsel on both sides,) and particularly in 
the assignment of errors, the case is shown to be one which involves 
the construction and application of the constitution of the United 
States, as well as a case in which a law of the state of Texas is 
claimed to be in contravention of the constitution of the United 
States. In the fifth section of the act of 1891, supra, it is pro- 
vided "that appeals or writs of error may be taken from the district 
courts, or from the existing circuit courts, direct to the suprême 
court, in the foUowing cases: * * * (4) In any case that in volves 
the construction or application of the constitution of the United 
States; * * • (6) in any case in which the constitution or law of 
the state is claimed to be in contravention of the constitution of the 
United States." The sixth section of said act gives appellate juria- 
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diûtion to tàe circuit courte of appeals to review by appeal or by writ 
of error final décisions in tlie district courts and thé existing circuit 
courts oïdy in cases not prôvided for in the flfth, section of the act. 
On either or both of the grounds mentioned, it would seem to be our 
duty to dismiss the appeal, and an order to that effect wûl be 
entered. 



SMITH V. WBBKS. 

(Clroxilt Court of Appeals, First Circuit. January 10, 1893.) 

No. 30. 

1. Appeai/— Ritvij!"w— Biiii, oi" Exceptions— Tmal to the Couet. 

In an action at law the issues were referred to an auditor, who found 
in favor bf défendant The parties thereupon enter<«i into an agreement 
to submit the cause to the court on the auditor's report, with a stipulation 
that. If the cpurt held that the auditor's rulings were erroneous, plaintiff 
reserved hts rîght to go to the Jury, but that, a the eoUrt sustained the 
same, judgment Bhould be entered for défendant. The court approved the 
auditor's ruUngs, and entered judgment accordingly. A bill of exceptions 
was allowed to plaintifC, who took the case on error to the circuit court of 
appeals. Hel^ that, Independently of Rev. St. §| 649, 700, the coiu-t had no 
authority to irevlew the cause; nor had It such power vinder section 649, 
for a jury was not uncondltlonally Waived, as required thereby, but there 
was an express reserratlcii of a rlght to go to the jury in certain contin- 
gencles. i 

2. SaMB— STltWIiATIONB. 

The authority of the a,ppeUate court to revlew the cause cpuld not be sup- 
pUed by an àgrèement tnade therein that the stipulation below should be 
aineuded nuhe 'pro tune by ëtriking out the réservation of a right to go ta 
the jury, and Insertlng the words "Jury waived;" for the validity of the 
exceptions was determined by the status at the time when they were taken. 

8. Same— Kbmaiîd, . 

Tho agreeinent in the appellate court constttuted no ground for remand- 
hig the causa to the circuit court In order that the stipulation might there 
be amendedi for the court bas no power in this case to remand unless it 
reverses. 

4 Same— Rbmakd— Mandate — Bili, dp Rbview. 

TJnder suçh ch-cumstances the court wUl afflrm the judgment, reservlng 
to plaintifC In error llberty to flle in the circuit court an application for 
leave to flle a bill of revlew, and to proceed thereoh. as the circuit court 
may détermine. Watson v. Stevens, 51 Fed. Eep. 757, 2 C. C. A. 500, fol- 
lowed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

At Law. Action brought in the superior court of Suffolk county, 
Mass., by Sidney Smith agatnst Henry De Forrest Weeks, as exécuter 
of the will of Joseph 0. Delano, to recover the value of certain shares 
of stock in the Boston Soapstone Fumace Company. The déclaration 
also oontained counts for salary alleged to be due plaintiff, and for a 
certain sum as profite in the business. But thèse counts were waived, 
and plaintiff relied solely upon the first-mentioned cause of action. 
The cause was removed by défendant, on the ground of diverse citi- 
zensliip, to the fédéral circuit court. The cause was there refeiTed 
to an auditor, whose flndings were in favor of défendant, and, after 
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the filing of hîs report, the foUowing agreement was signed by tîie at- 
torneys for the parties respectively: 

"It is agreed by and betweeu the parties that this case may be submitted to 
the court on the auditor's report for the détermination of the court on the 
question whether the rulings of the auditor, Henry W. Bragg, Bsq., as stated 
in his report as to the right of the plalntiff to recover, are correct. The plain- 
tlfC reserves his rlght to go to the jury if the court shall décide said rulinga 
of the auditor to be erroneous. If the court shaU sustain the flndings of the 
auditor, judgment is to be entered for the défendant." 

Thereafter the court approved the auditor's report and findiags, 
and entered judgment for défendant according to the agreement. 
The plaintiff excepted to this rultng, took a bUl of exceptions, and 
brought the case, on writ of error, to this court. Hère the cause was 
submitted on brief s and the printed record, and thereafter the court 
entered an order permitting counsel to file briels touching the juris- 
diction of the court, under Eev. St. § 649. That section reads as fol- 
io ws : 

"Issues of fact in civil cases in any circuit court may be trled and deter- 
mliled by the court, withc.ut the intervention of a jury, whenever the parties 
or their attomeys of record file with the elerli a stipulation In wrltlng waivlng 
a jury. The finding of the court upon the facts, which .nay be either gênerai 
or spécial, shall hâve the same efCect as the verdict of a juiy." 

Instead of filing briefs an the question of jurisdiction, counsel 
signed an agreement to amend the record, in the foUowing terms : 

"It being the intention of the parties in tlie above-entitled case to submit 
this question of law to the court upon the facts as found by the auditor, it is 
agreed that the agreement may be amended nunc pro tune by strlking out the 
words, 'The plaintiff reserves his rlght to go to the jury if the court shaU dé- 
cide said rulings of the auditor to be erroneous,' and insertlng in place thereof , 
'Jury vyaleed.' " 

There was a hearing before the court as to the effect of this agree- 
ment, whereupon the following order was entered: 

"Counsel for plaintiff In error may file motion with agreement and other 
papers by Tuesday, November 22à, and cause same to be printed imder the 
rule. Counsel for plaintiff in error may flle brief on motion by Monday, No- 
vember 28th, on the following points: (1) Whether the court can take cog- 
nizance of the motion to amend; (2) as to the effect of the agreement now in 
the record. Counsel for défendant may flle brief in reply by November 30th." 

Thereafter counsel for plaintiff flled a motion to remand to the cir- 
cuit court, which, after reciting the proceedings below and in this 
court, and setting out the two agreements, proceeded as foUows: 

"That counsel for plaintiff has examtned the questions referred to in said 
order, and is convinced that the allowance of said amendment to the original 
agreement is not within the récent décisions of this court upon the subject of 
amendments. Wherefore plaintiff moves this coui-t that the case be remanded 
to the circuit court, to enable hlm to œove therein for leave to amend the 
agreement of June 22, 1892, in accordance with the stipulation of October 29, 
1892, fded In this court" 

A- E. Denison, for plaintiff in error. 

1. It seems very clear that, in view of the InabUIty of this court to amend 
the agreement of June 22, 1892, this case has proceeded upon a mlstake of 
uounsel on both sides. 

2. The record shows that It was not in the contemplation of the parties that 
the luatters in dispute should be submitted to the circuit court to be finally 
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aeterinlnea, f or, npon the announoement of the décision of theleamed Judge 
who presided, the plalntiff excepted thereto, and hls exception vas aUowe«L 

3. A case cannot be submltted to the court for trial withoat waiving a Jury 
by section 649 of the Bevised Statutes. Supervlsors v. Kennlcott, 103 U. S. 
556. 

4. WhUe the parties did Intend— and the purposo of the présent motion Is 
to carry out such intention— to submlt the questions iuvolved to the court 
without a jury, as declared by the agreement on flle in this court, the agree- 
ment under which they acted -was InsuflElcient for that purpose, and the leamed 
Judge had no authority to order judgment for the défendant. 

5. Wherefore plalntiff respectfully claims that there was a mlstrlal, based 
upon mistake of court and counsel on both sldes, and only by grantlng hls mo- 
tion can such inlstake be rectlfled, and his'rights be properly determined. 

Francis S. Hesseltine, for défendant in error. 

1. (a) While the counsel for the défendant In error consented that the 
agreement made In the circtdt court mlght be changed hère, he- objecta to the 
case belng remauded for altération of the agreement In the circtdt court. 
Parties cannot by consent glve thls couit jurlsdictton. There Is no rule or law 
which wlU justify thls so-called "amendment," and nothlng that requlres It 

The proposition Is not to am<'nd the 8ummon.s, writ, déclaration, retum, pro- 
cess, judgment, or other proceedlng for any defect or want of form whlch 
Is allowed by sections 4)48 and 954 of the United States Kevlsed Statutes, 
but to materially change an agreement of the parties to make a substan- 
tially now and différent agreement While the law and prafjtice allowtng 
amundments Is very broad, it does not go to this extent, and there Is no law 
or discrétion which can justify it. 

The parties are presumed to hâve understood the law and practice when 
they made the agreement, and what they Ihtended is plalnly expressed. Thero 
l8 no defect or want of form to correct. While amendments are allowed, so 
that the court may cure dèfects and glve judgment accordùig as the right of 
the cause and the matter in law shall appear to It, without regarding any de- 
fect or want of form, it cannot go to the length to change an agreement to 
enable a party, if possible, to reverse on a writ of error a judgment assented 
to under an agreement in the court below. 

(b) If the allowance of this motion would cure any defect In the proceed- 
Ings, and would empower thls court to correct any error so as to review 
and glve judgment, it mlght J)e well to consider the question of amendment; 
but thls altération of the agreement, tf made, would be of no avail to eflect 
the judgment or to glve this court jurisdlctlon. 

The amendment proposed. If aUowed, would not materially change th& 
status of the case. It stUl remains a submission to the court on the ruiings of 
the auditor, aud an agreement for judgment by the court for the défendant if 
the court shaU sustain the ruUng. Such an agreement is in the nature of a 
référence, and no writ of error from the décision of the judge would lie to 
thls court. The striklng out of the condltional réservation to go to the jury 
If the court should décide the rulings erroneous would be of no advantage to 
the plalntiff tn error to change the judgment of the court or sustain bis writ of 
error; and on the agreement of submission. If so àmended, no exception 
could be taken from the doçlsion of the judge, nor writ of error to this court. 

Thls court can obtatn jurisdlctton of thls cause by no other mode of pro- 
ceedjng than that whlch the law prescribes; and, If the parties désire to pi-e- 
serve the right to review and révise in the drcuit court of appeals the rulings 
and décisions of the circuit court, they must proceed accordlng to the methods 
and rules prescribed by the tJnlted States Kevlsed Statutes. Gvûlâ v. Frontln, 
18 How. 135; Suydam v. Williamson, 20 How. 428. 

2. As to the effect of the agreement now in the record, thls was an agreement 
to submlt the law on the facts as found by the auditor to the court; an agree- 
ment in the nature of a référence; an agreement to constitute the judge an 
arbitrator or référée, whose award is final and conclusive between them. 
Graham v, Bayne, 18 How. 62. 

No facts were to hé found and determined by the court but the single 
question whether the findings of the auditor, as reported, were correct; aud U 
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was agreed that, If the court should so And. judgment was to be entered for 
the défendant It waa final, and from tliat judgment no writ of eiTor wUl lie. 
There was ho réservation, agreement, or consent, if one could hâve been 
made, for the revlew and the revision of the judgment of the Judge of the 
circuit court; no agreement that it might be taken to the circuit court of 
appeals for subséquent détermination. It was a brief method adopted by the 
jiartles to dispose of this action, to subialt the law to the détermination of the 
judge, and, if he sustalned the ruUngs of the audltor, Judgment to be enttered 
for th« défendant. As the counsel are presumed to know the law, the prao- 
tlce, and the décision of the courts, it is olear that it was intended by thIs 
agi-eement that the judgment of the circuit cou t should be final, and that no 
writ of error was to be taken to this court. 

The proceedlngs in the court under this agreement were somewhat Irreg- 
ular. The agreement to submlt the case on the question of law to the déter- 
mination of the court, and that upon its findlng judgment ralght be entered 
for the défendant, Is conclusive. The judgment of an inferior court cannot bo 
revised in any othor mode than that which the law prescribes; and the agree- 
ment of parties cannot authorlze this court to revise the judgment of tha 
circuit court. When parties agrée to submlt matters of law or of fact to the 
décision of the court, a writ of error wUl not lie to this court to Inqulre Into 
any errors which may hâve been committed under such proceedtng, and the 
judgment of the court below must therefore stand, and be afflrmed. Kelsey 
v. Forsyth, 21 How. 85; Merrill v. Floyd, (Cir. Ct App., filed Oct. tenu, 1892,) 
53 Fed. Hep. 172; Madlson Co. v. Warren, 106 U. S. 622, 2 Sup. Ct Rep. 86. 

This court should not order a venire faciaa de novo to reverse the judg- 
ment because there Is no error In the record which requlres correction; there 
Is no imperfection tn the judgment of the court. The court should not re- 
mand the case to the circuit to change there the agreement of submission. 
The proposed change tn the agreement does not change the submission to the 
court, nor the agreement for its judgment. That judgment was rendered un- 
der an agreement, and no right of revlew of such judgment by this court was 
Intended or reserved in said agreement; and it could not be reviewed hère if 
the agreement was changed as pivposed; and, the judgment havlng been 
given In accordanne wlth the terms of the agreement submlttlng it, and as no 
error appears in the record, the judgment of the circuit court should be af- 
flrmed. Graham v. Bayne, 18 How. 62; Prentice v. Zaue, 8 How. 470; Bayard 
V. Lombard, 9 How. 551; Mlnor v. Tlllotson, 2 How. 392. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, District 
Judge. 

PUTNAM, Circuit Judge. For ail the purposes of this case it can 
be safely said that proceedings on error in the fédéral courts are gov- 
eined by the common law, except as it is modifled by Eev. St. §§ 649, 
700. There are certain plain and weU-settled methods of raising 
questions to be determined on error, around which the rules and 
practice of the fédéral courts hâve gatliered, and to which they are 
adapted; so that the légal propositions involved may be raised sea- 
sonably and with précision at the trial, so also that at that time may 
be corrected ail mère slips or other inadvertencies, and so that the 
questions may be plainly and easûy apprèhended by the appellate 
court; and so, further, that parties shall not be pennitted to secretly 
reserve questions by subterfuge, or présent them first on appeal as 
after-thoughts. For this reason the fédéral courts justly regard wlth 
jealousy and great care ail attempts to raise questions on error other- 
wise than by the plain methods well known to the law. "No ques- 
tions of law can be reviewed on error except those arising upon the 
process, pleadings, or judgment," "unless the facts are found by a 
jury, by a gênerai or spécial verdict, or are admitted by the parties 
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upon 9f caïae! stated." Campbell v. Boyreao, 21 How. 223 ; Bond v. Dua- 
tin, 113,17. 8. 604 5 Sup. Ot Kep. 296. In Caifl^pbell v. Boyrean, the 
court not onlj laid down thls gênerai raie, but speciflcally lield that 
"the finding of issues of fact by the court upon the évidence is al- 
together unknown to a common-law court, and cannot be recognized 
as.* iudieial act," It contiaued: "And this court, therefore, cannot 
regard the facts so found as judicially determined in the court below, 
nol* exalnine the questions of law, as if those facts had been conclu- 
sively determined by a jury, or settled by th© admission of the par- 
ties." : It further held that no exceptions are to be taken pending a 
trial, ^'Unless a jury was aetually impaneled, and the exception re- 
served while they were still at the bar." This was in 1858, prior to 
the ènàctment of the statute nov? represented by itev. St §§ 649, 700. 
ït neèâsjnothing further, todemotistrate that, independently of thèse 
statute provisions, this court cannot review the rulings of ,the circuit 
court towhich exceptions were taken. The intent and nequirements 
of Bley. St. § 649, are siijiple, but they are positive. No spécifie form 
is demahded if the intènt of the agreement flled under it is plain. 
Supervisors V. Kennicott, i03 U. S. 554, 556. 

If the parties hère had agreed in writing, before sending the case 
to the auditor, that his flndings of fact should be conelusive, they 
v?ould, perhaps, hâve brought themselves within Bond v. Dustin, 112 
U. S. é04, 5 Sup. Gt Bep. 296; Paine v. Eaih-oad Co., 118 tJ. S. 152, 6 
Sup. Cfc Eep. 1019; and Robert® v. Benjamin, 124 U. S. 64, 8 Sup. 
Ot. Eep. 393. In each of thèse cases there was an agreement in vmt- 
ing for a référence undér the local practice, and the suprême court 
held this suflScient undjer the statute. But the difiSculty hère is that, 
instead of agreeing that the case should be tried "without the inter- 
vention of a jury," as the statute authorizes, the parties expressly re- 
served a jury trial in certain conttngencies; so that, if this court 
should sustain the exceptions, a jury trial must follow. This was not 
only a failure to comply with the simple letter of the statute, but was 
an attempt to send the case to the appellate court contingently, in 
such way as to experiment with it, and bar it from dispostug of the 
suit flnally. This practice the fédéral courts disapprove; and, to con- 
clude, as this record cornes into this court, the case is well within the 
rule settled bjy us in Merrill v. Floyd, 53 Fed. Eep. 172. 

The validity of the exceptions, and their effect, dépend on the 
status at the time when taken; therefore the agreement in this court 
cannot directly assist the plaintifiE in error. He, however, makes it 
the basis of a motion to remand. It is plain that this court cannot 
in this case, if in any, romand unless it reverses; and where 
there is no error of which thls court can take jurisdiction, 
and there is none in this ease, it cannot reverse. The 
court, however, has considered the applicability of Planders 
T. Tweed, 9 Wall. 425. Whether that case is analogous to 
this is far from clear; and whether the suprême court would now 
make the same allowance for the misunderstandings of counsel with 
référence to the statute under discussion which they did in that case, 
arising very soon after the statute was passed, we hâve no method of 
satisfying ourselves. But there it was stated that "it was apparent" 
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that "the parties," meaning both parties, supposed they had made up 
a case — perliaps niisled by the act 6f 1824 — which. would be entitled 
to a re-examination in the appellate court. We cannot détermine 
that such was the fact in the case at bar. Theire is nothing in the 
agreement filed in the court below to show it. The agreement flied 
in this court admits it; but, again, the brief of the défendant in error 
dénies it. On the whole, we think we ought not to attempt to apply 
the apparent rule of Flanders v. ïweed, — a case so exceptional that, 
so far as we hâve observed, it has never been repeated. In Keed v. 
Gardner, 17 Wall. 409, it was expressly declared exceptional. We 
are, however, disposed to follow the Order entered by this court, Octo- 
ber 19, 1892, in Watson v. Stevens, 51 Fed. Eep. 757, 2 G. C. A. 500, 
and tb reserve to the plaintifl in error whatever relief he may here- 
after discover, if any; and therefore, without entertaining or express- 
ing any opinion concerning the value of what we reserve, or whether 
any proceedings looking to a review would hâve any légal merits, we 
make the order spécial, as foUows: The decree of the circuit court is 
afifirmed, and this court reserves to the platntiff in error liberty to file 
in the circuit court an application for leave to proceed in review, and 
to proceed on such application as the circuit coiu"t may détermine. 



BLYTON LAND CO. v. McBLBATH et al. 

(Circuit Court of Appeals, Fifth arcuit January 16, 1893.) 

No. 83. 

WiiitiS— RuLKS OF Construction. 

The gênerai prin«iples relatlng to the construction of wllls are not con- 
trolllng, but are merely advlsory, and hi doubtful cases the court must 
ascertain* from ail the facts surronnding the testator, hls property, and 
those to whom it was left, what was probably his intention. 

SamB— CONSTHUCTION— LiPE ESTATE AND RBMAINDBR. 

Testator devised to liis wile "the Horses and farm with ail their appurte- 
nances, and after such Horses and Cattle, and other articles are sold for the 
payment of debts of the balance of the Stock, Horses, Cattle, Hogs, and 
ail other articles, shall be hers, and at her disposai, also my negro woman 
Rose and her two children Jordan and Jiilia and increase shaU be hers 
and at her disposai durlng her natural llfe." After malùng provision for 
the support of his mother and slster, who were llvlng upon the farm, 
during their lives, the testator further provided that "at the death of my 
wife, that whatever may remain of my estate be sold and approprlated to 
missionary purposes." Testator was unacquainted with the jise of technical 
légal terms. Hls farm was poor and improductive, and the amount of 
Personal property was smaU; and, if the wUl were held to glve hls wlfo 
only a Ufe estate, she would dérive only a bare subsistence therefrom. 
The Alabama statute (Code, § 1824) provides that every estate in land is 
to be taken as a fee simple, altliough words of mheiitance are not used, 
unless it clearly appears that a less estate was Intended, and that (section 
1949) every devise of land must be consldered to convey ail the estate of 
the devisor, unless it clearly appears that the wlll intended to convey a 
less estate. Held, that it was evidently not the testator's intention to de- 
prive his wite of the power of selllng the fee tn the land, and under thèse 
statutes she had fuU power to convey the same. 
, Limitation of Actions— Adverse Possession — Bntbt. 

The widow conveyed the land for full value, and In fee simple, with 
warranty, and shortly afterwiirds the vendee put a man on it as his tenant. 
He, however, allowed the wldow to réside on the land untU her death. 
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wUch occurred a llttle over three months after the conveyance. Beld, that 
mider Code Ala. § 2620, whioh provides that when a right of entry ob 
lauds accrues the entry must be consldered as havlng been made, the 
crantée held the land as owner in tee trom the date of the widow's 
death; and, even U it be conceded that the testator's heirs were entitled in 
remaliider, the 10-years statute of limitations began to run against them 
from that date. 

4. Advebsb Possession— Pkbsumption of Coiîtintjance. 

In Alabama, adverse possession, beii^ once shown, is presumed to con- 
tinue untll the contrary appears. Abbett v. Page, 9 South. Kep. 332, 92 
Ala. 571; Marston v. Bowe, 43 Ala. 271,-- foUowed. 

In EiTor to the Circuit Court of the United States for the Northern 
District of Alabama. 

At Law. Action in the nature of ejectment by Mary E. McElrath, 
Linda E. Timmons, and Margaret C. McElrath against the Elyton 
Land Company. Verdict and judgment for plaintiflfs, and défendant 
brings error. Eeversed. • 

Statement by LOCKE, District Judge. 

Thls waa an action in the nature of an ejectment under the statute of Ala- 
baina, brought by défendants tn error, as heirs at law of John Timmons, to 
recover 200 acres of land whlcli had been owned and occupied by him as a 
farm, and outlylng woodland, in Jefferson county, Ala., and wliich is, in a 
large part, at présent, covered by the city of Birmingham. At the death of 
John Timmons, whlch occurred in 1855, he left a will, in the following words: 

"In the name of Crod, Amen. I, John Timmons of Jefferson County, in the 
State of Alabama, and howéver in bad health, stUl in perfect soimdness of 
mind and disposing memory, thanks be to God, who hath so far preserved me, 
do make and publish this my last wiU and testament in manner and form fol- 
lowing, that is to say, flrst & principaily, I recommend my secret Into the 
hands of Almighty God, and my body I request to be buried in a décent man- 
ner, hoping at the gênerai résurrection I shall receive the same soûl and body 
united by the mlghty power of God, and as touchlng such worldly estate as It 
hath pleased God to bless. me with in this life, — Flrst— I wUl that in order to 
satlsfy ail debts that I owe, that my negro man Frank be sold and such 
Horses, Cattle and aU other articles that my wlfe does not wlsh to keep, and 
secondly, I give and bequeath to my beloved wife the Horses and farm wlth 
ail their appurtenances, and after such Horses and Cattle, and other articles 
are sold for the payment of debts of the balance of the Stock, Horses, Cattle, 
Hogs, and aU other articles, shall be hers, and at her disposai, also my negro 
woman Bose and her two children Jordan and Julia and increase shall be hers 
and at her disposai during her natural life. Thirdly,— I wUl that my mother 
and sister hâve a peaceable possession of the House and place, where they now 
llve whUe théy : are disposed to continue there, and that they be paid over 
one hundred dollars in money when it can be coUected, and further that they 
hâve a comfortable support from the farm during thelr natural llves, or as 
long as they llve where they now live, but if they leave to be (but if they 
leave to be) under no further obligations to them, and with regard to Lydia A. 
Greswood when she leaves I wUl that my wife shall be at Uberty to give her 
any property and articles she may thlnk proper to give, and lastly at the 
death of my wlfe, that whatever may remain of my estate be sold and ap- 
propriated to missionary purposes, and I do hereby constitute and ordain my 
beloved wife and W. H. McMath my executors of this my last wUl and testa- 
ment.— and witness whereof I the s'd John Timmons hâve set my hand and 
seal this tenth day of Aug. 1855. John Timmons. [L. S.]" 

Thls wUl was duly probated, and its valldity is not in question. At the tlme 
of his 'death, John Timmons left hls wlfe residing on hls farm; and in a small 
house, a short distance from his own, his mother and sister. l,ydia A. Gres- 
wood was a girl that he had taken into his family and brought up. His prop- 
erty consisted of tlie land in question; four negroes,— a man, Frank, a woman, 
Bose, and two small chUdren, Jordan and Julia; three horses, and a smaU 
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stock of cattle,— some three or four, one wltness thlnks. He left no children. 
The plalntlffs in the court below, défendants In errer, are children of liis 
brother. His mother and sister continued to réside in tlie small house wMch 
they had occupied until some time in 1861, when they removed to South, 
Carolina, and his wife, Sarah, continued to occupy the old homestead, and on 
December 18, 1867, sold the land for fuU value and by warranty deed, con- 
veying it in fee simple to A. J. Waldrop. He entered and took possession, 
but permitted Sarah Timmons to remaln untU her death, wUch occurred 
March 28, 1868, After the exécution of the deed to Waldrop, and before the 
death of Sarah Timmons, Waldrop put a man by the name of Barton on the 
place, who occupied as liis tenant and made one crop. The testimony is that 
he stayed a year, and perhaps more. December 22, 1868, one year and four 
days -after he had purchased it from Sarah Timmons, Waldrop, for full value 
and by warrauty deed, sold the entire tract to Martha E. Clift, who, it appears 
from the testimony, took possession before Mr. Barton left. She continued 
in possession until she sold a part of the land to Alburto Martin, the 3d of May, 
1870, and the rest to Josiah Morris, December 21, 1870, reserving two acres,' 
upon which she resided, giving at the same time a bond to convey the two 
acres at some time subséquent. Josiah Morris and wife sold to the Elj^on 
Land Company, 28th of February, 1871; and Alburto Martin and wife sold to 
the same party, August, 1871. The two acres reserved by Martha E. Clift 
were deeded to the same party 24th December, 1873. TJpon purchaslng from 
Morris and wife, February, 1871, the Elyton Land Company began a survey 
of the entire tract; caused the outside Unes to be ascertained and marked, 
llnes of streets and avenues run out, and partiaUy eut ont and staked; re- 
moved the old fences from the cleared land; and eut and sold the wood from 
the Unes of the streets and avenues. It pubUshed a map of the land, with 
streets and avenues, and commenced advertising and selllng lots. Numerous 
lots were sold, and houses erected, on the land in question, over 400 haviag 
been erected since 1871 on the land in dispute. There was no évidence of any 
elaim of possession adverse to the Elyton Land Company until, early in 1880, 
one Henry Morrow entered upon the 40-acre lot now in dispute,— the N. W. % 
of the S. W. % of section 6, which was then heavily wooded, and buUt himself 
a Uttie cabin on it, wliich lie occupied. He says there was no one else in pos- 
session, and he cleared and fenced about three acres, partly on the land tn 
dispute and partly beyond the Une. In 1883 the officers of the land company— 
they say, as soon as they leamed of his being there — commenced a suit to 
evict him, which being appealed, no ûnal conclusion was reaehed imtil 1887, 
when it was dedded in favor of the land company, and he was evicted. TJpon 
the trial In the court below, défendant then, plaiutiff herein, set up tltle under 
the deed from Sarah Timmons through Waldrop, Clift, and Morris, and 
pleaded the statute of Umitatlon. The court iastructed the jury, in substance, 
as is shown by -the bill of exceptions and assignment of errors, among other 
ttiings complahied of, that the wiU of Jolin Timmons gave his wife, Sarah, but 
a life estate; that upon her death the heirs became the true owuers, and con- 
structively in possession; that Waldrop, after the death of Sarah Timmons, 
heldf for the heirs, but could not beoome the owner by his tltle; that the 
point at which the adverse possession must commence, to make 10 years of 
limitation, was when Morris purchased from Clift; that Waldrop's possession 
was not adverse possession, and could not be invoked to work out the 10 
years. TJnder this charge, the principal points of which were excepted to at 
the time, the jury retumed a verdict for the plaIntifCs for the N. W. Vt of the 
S. W. % of section 6, townshlp 18, range 2 W., descrlbed la the complaint, 
and assessed the plaintifEs' damages at .$15,600. Whereupon the plaintifl in 
error sued out a writ of error, and assigned therefor 41 grounds, the principal 
of which are that the court charged the jury as above stated, and in addition 
thereto refused to glve the Instructions asked, as foUows: That, possession 
being once established by proof , it must be presumed to continue until there is 
évidence of an adverse possession by somebody else, and the party elaiming 
that the original possession,' if proved, has not continued, must reasonablj 
satisfy the jury of the fact There were numerous other exceptions and as 
signments of error, but the foregotng are ail that it has been deemed neces 
sary to consider. 
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Alex. T. liOïidoû, for plaintiff in error. j 

Geo. Westinprland. Thos. H. Watts, Geo. M. Marks, aiid Gordon 
Macdonald, for défendants in error. 

Before PAEDEE and McGOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge. The two principal grounds of error 
whiôh: require exaniination are: First, th.e cliarge of tàe court in 
regard to the construction of the will of John Timmons; second, the 
date of the commencement, and the presumption of continuance, 
of the statute of limitation. 

In the construction of ail wUls, unquestionably, the intention of 
the teôtator is the governing principle, — the point to which aU ex- 
amioartion should be directed. 2 Bl. Comm. 499; Inglis v. SaUors' 
Snug Harbour, 3 Pet 99; Finlay v. King, Id. 346; Smith v. Bell, 6 
Pet. 68; Given t. Hilton, 95 U. S. 591. The circumstances of each 
individùal case vary so much from those of most other cases that it 
is dîf9ciilt to détermine from the explanation or the construction of 
one will what would control in the construction of another; and, 
although there may be gênerai principles tending to assist courts 
in determining the intention of the testator, yet they can be but 
advisory, and not controlling. Such rules are to be used as helps 
towa^rds reaching the intention of the testator, "makîng them our 
servants rather than our masters." 1 Eedf. Wills, 420. It is in 
many cases impossible to détermine, beyond the possibility of a doubt, 
what the intention of the testator was; and ail that can be done is to 
ascertain, from ail the f acts and circumstances surrounding htm, his 
property, and those to whom it is left, and the language of the will, 
what probably was intended. A careful examination of the numer- 
ous cases cited by counsel on each side satisfles us that that 
has been the controlling principle. In this case both the tes- 
tator and the pai^ who drew up his will were unlettered men, 
unlearned in the technical terms of the law or the artificial mean- 
ings which hâve attached to such expressions, and to neither 
of them would the légal terms, "life estate," "fee simple," or 
"remainder," probably présent any clear and distinct idea of property 
or rights of property. The terms "his" and "hers" can safely be pre- 
Bumed to dénote their idea of entire possession or ownership. The 
testator was a man of small property, consisting more largely of 
slaves than of any other class. He haid, to some extent, made his 
living, and accumulated what property he had, by running a hack 
Une from Elyton to Blount Springs, with the horses he directed to be 
sold, and had not relied solely upon his farm. The landed estate was 
such as could bring no rents, profits, or income, without being carried 
on by manuai labor. Much of the land was in wood and timber, 
— rough, rocky, and hilly, — not regarded as fit for cultivation; and 
some of the cleared land was poor and low. His wif e, the only mem- 
ber of his family, would necessarily be the principal object of hisin- 
terest, and the one in whose welfare he would be most directly con- 
cemed. In his anxiety to pro\ade for the payment of ail his debts, 
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he lad willed that his negro man, Frank, should be sold, and also his 
horses and suoh cattle and ail other articles as his wife did not wish 
to keep, but the rest was to be Ms wife's, unless tlie subséquent 
conditions should defeat or modify such devise. The one important 
question in this case, in regard to the construction of the will, is 
whether the language, "during her natural life," shall be held to 
imply a limitation upon the right of his wife, Sarah Timmons, to dis- 
pose of any of the property by aliénation. Such restriction, if held 
applicable to the farm, would necessarily apply to aU of the prop- 
erty, both real and personal, and would prohibit her from disposing 
of more than a life interest in any of it. It is apparent there were 
certain things clearly intended by his wUl: First, that the testator 
wanted to hâve his debts paid by the sale of his negro man, and such 
horses and cattle and other articles as his wife did not care to keep. 
Next, that the horses and farm, with aU its appurtenances, and ail 
other articles, should be his wife's, and at her disposai, and the 
negro woman, Eose, and her two children and increase, should be 
hers, and at her disposai, during her natural life, and that his mother 
and sister should be provided for, to a certain extent The other 
provisions of the will may be examined to assist ta determining 
what his intention was in the use of the term, "during her natural 
life," for upon what that intention was this entire question dé- 
pends. Had the will not been punctuated, there would be but 
little difiBculty in determining that the term "during her natural 
life" only related to the disposai of the woman Rose and her 
children, with which it is most directly connected, as the 
principle laid down by Mr. Jarman in his Eule 18, (Jarm. Wills, 
p. 706,) that, "where the testator uses an additional word or 
phrase, he must be presumed to hâve an additional meaning," may be 
well applied. The flrst list of articles, horses, farm, etc., had been 
declared to be his wife's, and at her disposai; then Rose and her chil- 
dren should be hers, and at her disposai, during her natural life. The 
first unlimited use of the term "disposai," followed by its second use, 
directly modifled and limited by the words, "dm-ing her natural life," 
would be a strong presumption of an intentional modification, and 
the comma separating the clauses denoting the disposai would add 
to that presumption. When the form of the expression is varied in 
relation to the différent devises the presumption is that the intention 
of the testator is différent. 

But admitting that the limiting clause, "during her natural life," 
may hâve been intended to refer to the term "disposai" in both cases, 
it is not considered that then it would necessarily imply an intention 
of the testator to deprive his wife of the power of disposing of any 
portion of the property left to her, except as a life Interest. If the 
limitation was intended to be applied to the farm, it must be so ap- 
plied to every article of personal property except that which she might 
give to Lydia A. Greswood. The character and condition of his prop- 
erty after the sale of his negro man, Frank, and his horses, to i)ay 
debts, would not be such that in our view it can be properly presumed 
that it was the intention of the testator to compel his wife to retain 
and carry on the farm, support his mother and sister, and pay tliem 
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flÇOj and çive a portion of thé property to Lydia A. Greswood when 
shé left, with no power to sell or dispose of anytliiD^ except for iier 
life. The onlf assistance she coiild hâve in this mnst be the one 
female slave with two small children. If such were the case, hls lib- 
erality to hls mother, sister, and Lydia Greswood, was far greater 
than to his wife, which we do not consider, from the relations shovvn 
to exist between them, could hâve been the case. We do not consider 
that the terms of the will and the surrounding circmnstances would 
imply that it was the intention of the testator to compel a remainder 
by depriving his wife of everything except the power to procure a 
bare subsistence. In providing for "what might remain," he ex- 
pressed in ordinary terms what his désire was regarding what might 
remain not disoosed of at her death. The f act that such a limitation 
upon her power to devise what was left to her as hers might or might 
not be held valid in law can hâve no more weight in determinlng his 
intention than would his lack of knowledge that his be>|uest to the 
missionary cause was invalid for uncertainty; and if it appears that 
his intention was to permit aliénation, and not devise, the aliénation 
could not be prohibited because his intènded prohibition of her power 
to devise might be held to be invalid. Judging from the everyday 
life of such a man as he has been shown to be, if he had intènded oniy 
to give his wife the use of his estate for life, it would appear to be 
much more natural and probable that he would hâve used that direct 
form of expression. It would also appear much more probable that 
in using the tenn, "whatever may remain," he had référence to what 
she may not hâve consumed or disposed of at her death, rather than 
to the technlcal remainder after the life estate in what may hâve 
been disposed of by her. Any other construction would not, in our opin- 
ion, give sufScient force to the expression "shall be hers, and at her 
disposai." In our view it is very improbable that the idea of a re- 
mainder after the disposai of a pièce of property could hâve eniered 
the mind of the testator, or that, had he intènded that, regardless of 
bis wife's needs, the property should remain his estate, and be sold 
and appropriated to the missionary purposes, the equivocal tenn of 
'Svhatever may remain" would hâve been used. The law of Ala- 
bama makes a décision, in this view of the case, more easy,as it throws 
the bui den of proof of anything less than a fee simple upon him who 
relies upon it Section 1824 (2178) of the Code of Alabama, provides 
that "every estate in land is to be taken as a fee simple, although the 
words necessary to create an estate of inheritance are not used, un- 
less it clearly appears that a less estate is intènded." And again, 
in section 1949: "Every devise of land must be considered to convey 
ail the estate of the deviser therein, unless it clearly appears from the 
will that he intènded to convey a less estate." We do not consider 
that it clearly appears from this will that the testator intènded to 
convey less than the whole estate, and it is unnecessary to examine 
further the laws and authorities cited upon this point. 

But, if this construction of the will should possibly be incorrect, 
there stiQ remains the défense of the statute of limitations. Section 
2612 of the Code of Alabama provides that civil suits must be com- 
menced, after the cause of action has accrued, within the periods pre- 
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sciibed in that chapte*; and section 2614 of the same chapter pro- 
vides that actions for the recovery of lands, tenements, or heredita- 
ments, or the possession thereof , should be commenced within 10 years. 
From tliis language the necessary conclusion is that the action must 
be commencd within 10 years after the cause of action has accrued. 
Section 2620 provides that when a right of entry on land accrues the 
entry must be considered as having been made, and the cause of ac- 
tion as having then accrued. 

If, under the will, Sarah Timmons took but a life estate in the fann, 
but, presuming that she had a full title, conveyed the same to Wal- 
drop by deed, he took as owner in fee and from her death held as 
such, and from that date the right of entry and the cause of action 
accrued as against him, and his possession, and the possession of ail 
holding under him, must hâve been adverse to the heirs from that 
time; and the instruction that his possession could not be included to 
make up the 10 years we consider error. We also consider that the 
proposition contended for by the plaintiff in error, that adverse pos- 
session, being once shown, is presumed to continue until the contrary 
is shown, is well established to be the law of Alabama, (Abbett v. 
Page, 92 Ala. 571, 9 South. Eep. 332; Marston v, Eowe, 43 Ala. 271,) 
and it should hâve been so chargea. It is ordered that the judgment 
of the court below be set aside, and the cause remanded for a new 
trial 



UNITED STATES v. GKEEN et al. 
(Circuit Court, W. D. Missouri, W. D. December 10, 1892.) 

1, Office and Opficers— Résignation— Appoihtmeïtt of Stjcoessoe. 

The constitution of Missouri (article 14, § 5) provides that, "la the ab- 
sence of any contrary provision, ail offleers hereafter elected or appotnted, 
subject to the right of résignation, shall hold office during their officiai 
terms, and xintU their successors shall be elected or appolnted and quali- 
fied." Eev. St. Mo. 1889, § 1584, provides that the mayor, marshal, col- 
lector, and board of aldermen of any city shall hold their offices for two 
years, and until their successors are elected and qualiiied. Held, that the 
saving of right of résignation in the constitution does not enable an offlcer 
to resign so as to croate a vacancy before the élection of his successor, 
and, notwithstanding such résignation, he holds office until that tlme. 

2. Same — Mandamus— Contbmpt. 

The mayor and aldermen of the clty of Lathrop, Mo., having been served 
with a wrlt of mandamus to enforce the collection of a judgment against 
the City, made no response thereto, and the aldermen immediately ofCered 
their résignations, which were accepted by the mayor, and adjoumed sine 
die, and no others were elected to tafee their places. Hdd that, as they 
are still the goveming body of the city, they were guUty of oontempt in 
refusmg to comply with the writ of mandamus. 

8. Same. 

The mayor dld not resign, but held office untU his successor was elected 
and qualifled, and thereafter removed from the clty. Held that, as he 
alone was wlthout power to comply with the mandamus, he was not guUty 
of oontempt. 

At Law. Proceeding by mandamus against J. P. Green, M. A, 
Goff, William McK. Lowe, H. M. Freeman, and J. C. Bohart, consti- 
tuting the mayor and board of aldermen of the city of Lathrop, Mo., 

v.53F.no.8 — 19 



770 nCSSBAL BEFOBTXB, TOl. 53. 

te: ««ttip^ them to make àlevy for the purpoaé oï payliig a judg- 
mëiit agàinst the city. 0n motion to quash. a writ of attachment 
tor contempt. G^ranted a« to respondent Green, and overfuled as to 
theothieaffi. 

Eîames, ^oImes & Kraul^hofl, for plai;ntiS. 
Sb^ny & Hughes, for defendaiit& 

PiHiMPS, Distr-'ct Judge, (oraJly.) In the matter of tàe mandamua 
proéèedlng against the mayor and board of aldennen of the city of 
Lathn>t> the facts are hriefly thèse: In 1889 the respondents, the 
mayor bnd board of tddermen of the city of Lathrop, (judgment 
hàTing prerioualy been rendered against tJie city in favor of certain 
holdere of its bonds,)' were served wîth an alternative writ of man- 
damusi To that alternative writ they made no response. On the 
28th daiy of March, 1889, the alternative writ was made peremptory. 
On the same day of -flie orda*, and perhaps later in the aftemoon or 
eyenlng, they had a called meeting of the board. What they did at 
this called meeting is shown by the record made by the derk of the 
boaia:>^'. 

""Mayor'a Oflloe, Lathrop, Mo., Mch. 28, 1889. By call of the mayor, » 
spécial meeting of the city cotmcll was held thls date, Mayor in the chair. 
Aldennen ail présent. The call for convenlng coimcU. was read and filed. M. 
A. GofF, Prest of the bot rd of aldennen, and alderman from the First ward, 
tendered bis résignation, whlch, upoa motion, was accepted, to take effect 
upon adjoumment Wm. McK. Lowe, alderman from the Second ward, ten- 
dered hls résignation, and, upon motion, the same was accepted, to take effect 
npon adjoununent. H. M. Freeman, alderman from the Second ward, tendered 
bis résignation, and, upon motion, the sàme was accepted by the mayor, to 
take «ffect after adjoumment J. C. Bohart then tendered hls résignation as 
alderman from the First ward, whlch, upon motion, was accepted by the mayor, 
to take effect after adjoumment CouncU then, upon motion, adjoumed aine 
dlft" 

And it has surely tried its best to die, and the question now la 
whether it is dead or not. 

Some tirne after this, a city élection was hdd, or the voters at 
least went through the form of an élection. It seems, however, that 
the votes were never counted. They élected, at that time, another 
mayor, named EUis, who staid around there for a while, and flnally 
went to another district to live, From that time to the présent 
they hâve had no other board of aldennen, or any one acting with 
auliiority, and the question now is, were thèse parties subject to 
contempt on this mandamus writ? Their contention is that they 
went out of office by résignation, and they claim the right therefor 
is predicated upon article 14, § 5, of the constitution of Missouri, whlch 
readsasfollows: 

"In the absence of any contrary provision, ail offlcers hereafter elected or 
appolnted, subject to the right of résignation, shall hold office durlag their of- 
ficiai terMs, and imtll their successors shall be duly elected or appolnted and 
qualified." 

The only provisions of the state statutes respecting suoh offices as 
thèse to which my attention haa been oalled, and which I hâve baeo 
able to ûnd, are the foUowiug: 



ONITKD STATES B.' 6EEEN. ' i 771 

"AU offlcerS èlected or appointed by ttte àuthorîty of tbe laws of thls state 
shall hold their offices until thelr sucoessors are elected oîr appointed, commise 

sloned, and qualifled." Rev. St Mo. 1889, § 7121. 

"Ail vacancies. inthe board of aldermen sliall be flUed by, élection in such 
manner as may be provided by ordinaucé." ïd.'§ 1587. ' ■ 

"The f ollowing offlcers shall be electea by thé qualifled voters of auch dty, 
and shall hold their offices for two years, and until th«lr sn<?cessors are elected 
and qualifled, viz.: A mayor, marshal, collector, and b^ard of aldermen." Id. 
§ 1584. . ,'■.'' 

The only pertinent provision that I am able to ônd in the statute 
is this section 1584, wMcli provides that thèse officers shall hold 
their offices for two years, and until their sucoessors are qualifled. 
There does not appear to hâve been any ordinance under section 
1587, 

The contentioli of respondents is that the ruling in the Badger 
Case, 93 U. S. 599, (where it is held that municipal officers resigniog 
under circumstances like thèse continue to hold office until their 
sucoessors are elected and qualifled,) was predicated of the common 
law. This is a glaring error. The court in the Badger Case say: 

"By the common law, as weU as by the statutes of the tJnlted States and the 
laws of most of the states, when the term of office to which one is elected or 
appointed expires, his power to perform its duties ceases. People v. Tieman, 
8 Abb. Pr. 359, 30 Barb, 193. Thls is the gênerai raie." 

The statute of Hlinoîs on which that décision was based provided, 
just as the Missouri statute, that such officers, notwithstanding their 
attempted résignation, continue in office untU their successors are 
duly elected and qualifled. 

The next contention for the respondents is that the right of résigna- 
tion is secured by the Missouri constitution, just cited, and that the 
résignation opérâtes from the instant it is tendered. I do not think 
this a proper construction of the constitution. The other language 
of the provision was so broad and sweeping in terms that, lest it 
might be understood to preclude the possibility of résignation, the 
framer of the section thought it prudent to interpolate the words 
"subject to the right of résignation;" so that, whUe this right of 
résignation is secured, it only puts an end to the term just as by ex- 
piration of two years, or whatever the term of office be. As said by 
the com-t in the Badger Case, 93 U. S. 603: 

"The resigrations niay be made to and accepted by the officers named; but, 
to become perfect, they dépend upon and must be followed by an additional 
faot, to wit, the appointment of a successor, and his qualiflcation. When it 
is said in the statute that the résignation may be thus accepted, it is like to 
the expiration of the term of office. In form the office Is thereby ended, but 
to maUe it effectuai it must be followed by the qualiflcation of a successor." 

Thls, too, is the view of the only court of this state which has had 
occasion to construe this provision, so far as I am advised. In State 
V. Hermaim, 11 Mo. App. 43-48, the court say: 

"We understand the gênerai purpose of this provision to be nothing more 
than the prévention of an interregnum between the expiration of any officer's 
term of office and the qualification of his successor to discharge the same offi- 
ciai duties. • • * The officiai term, as hère understood, may end by the rés- 
ignation or death of the Incumbent. * * * The constitution does not in- 
tend to Interfère with any of the methods whereby an officer's incumbency 
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may -beiilBâtâ« to ceasç/taficoirdtng to law, batonly to proylde that 'whenever 
It âoes cease, by wbatever means, he sliall be empowered to act untll the qual- 
ification ot bis successor." 

ït is aleo to be observed tJiat the said provision of the constitution 
opena with the following words, '^ the absence of any contrary pro- 
vMo^" which qualify the entire section; and the enactments by the 
légidattre hare but effectnated the spirit of the constitution by 
guarding against the hurtfnl conséquences of creating a Tacancy in 
office, either by expiration of the term flxed by the statute or by 
résignation. When the alternative writ was served on the respond- 
ents, they were brought Into tliis court, and became subject to its 
jurisdiction and orders. The mandamus was made fiijal, in fact, be- 
fore their act of résignation. Their attempt to thus escape the 
judgment of this court -was as abortive as it was ill advised. They 
are yet the goveming board of the défendant city, — de jure, if not 
de facto. As such, ihey are, to-day, dothed with authority to pro- 
oeed and exécute the mandate of this court 

As to the respondent Mr. Green (the mayor at the tune of the 
sendce of the writ of mandamus) the rule of contempt does not apply, 
He did not attempt to resign. He seems to hâve held ofQce for the 
nex* year, when hls successor was duly elected and qualifled. He 
bas slnce removed from the défendant city, and, of course, as mère 
mayor for the year sucçeeding the judgment of this court making the 
vrat peremptory, he was without th# power to comply therewith. 
The case of the aldennen, the other respondents, is quite différent 
They are not only yet iii ofiSce, but, under provision of the statute 
goveming cities of the fourth class, (to which the défendant city be- 
longs,) they are authoWzed to elect a provisional mayor, and proceed 
with the govemmait of the corporation. Eev. St Ma 1889, §§ 1616, 
1617. 

Thé motion to qu{^ the writ of attachment as to the respondent 
Green is sustained. aod overruled as to the other rèspondents, and 
they will be committèd until a levy for the satisfaction of the judg- 
ment is made. 



BMANUHIj et al. v. GATES et aL 

(CJIrcult Court of Appeals, Flfth Circuit. January 9, 1893.) 

No. 48. 

L Btidbkcb-— Recobds of Debdb — Loss of Oeiginal. 

In an action of trespass to try title to certain lands In Trinlty county, 
Tex., défendants, In order to prove a deed In their clialn of title, ofTered In 
évidence a eertlfled copy from the records of Cherokee county, dated 
August 5, 1835, and purportlng to hâve been duly recorded in Trinlty 
county July 2, 1856, and in Cherokee counly July 15, 1856. It appeared 
that the records of Trinlty county were destroyed by fire in 1872, and de- 
fendants proved that the original deed had been searched for in vain by 
them in aU places where there was any reason to bidleve that it could be 
fonnd, and tiiat there had been notorious asseitlon of title and pos.st%^on 
under the deed, accompanled with paymont oi taxes. BcU that, undec 
thèse circumstances, the court properly permltted the certifled copy to go 
to the jury, as a clrcumstance in the case, notwithstandlus that plaintlffi 
bad attaeked the origtoal as a forgeiy. 
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8. Sahb. 

The certifled copy was not rendered Inadmissible by the faet that the 
name of the grantor was speUed "Joseph Hirtz," instead of ".losuph Hertz," 
as this fact would only affect the deed's weight as a circumstance in ihe 
case. 
& Appeal — Objections Waived. 

Objections to the charge of the court to the jury, and its refusais to 
charge, caimot be considered on appeal, when no seasonable objection was 
made thereto while the jury were at the bar. 
4. Samb— Rbvikw— Rtjlings on Motion fok New Tbial. 

Exceptions to the action of a fédéral court in overruling a motion for a 
new trial are not reviewable upon writ of error. Bailway Co. v. Heck, 
102 U. S. 120, followed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

At Law. Action of trespass to try title brought by Albert Emanuel 
and others against John Gr. Gates and others. Verdict and judgment 
for défendants. Plaintiiîs bring error. Afflrmed. 

Statement by PAEDEE, Circuit Judge; 

Tliis is an action of trespass to try title, and for damages, as to the Guadalupe 
Sosa survey of land, belng Abstract 42, Tiinity comity, Tex., against the de- 
fendants in error, in tiie form provided by the statute of the state of Texas. 
The pétition describes the land, contaùis allégations as to title and damages, 
and prays for restitution of the premises, and for damages, costs, and gênerai 
relief. The défendants answer separately by plea to the jurisdiction and by 
disclalmers as to ail land, except such as Is claimed by each of them respec- 
tlvely, and they plead the statutes of limitations of flve and ten years, and 
allège the construction of improvements in good faith. From an adverse judg- 
ment in the circuit court, the plaintifCs bring the case up for revlew, and assigri 
errors in the proceedlngs as foUows: 

(1) The court erred In admitting in évidence the certifled copy of a deed 
from Joseph Hirtz to Jacob Snively dated the 5th day of August, 1835, after 
plaintiffs had attacked said deed as a forgery, and given the notice required 
by law, and objected to by said plaintiffs on the following grounds, to wit: 

First. Because défendants ofCered no proof (outside the certifled copy itself) 
that a genvùne deed eyer existed, and, if there was a genuine deed in whose 
possession It ever was, the exécution of said deed was not proven nor at- 
tempted to be proven. 

Second. No predicate was laid to admit said deed as a lost instrument. The 
asslstlng witnesses to said deed were not called upon nor brought into court, 
nor their absence in any maimer accounted for, except the witness Manches, 
who was shown to be dead. 

Third. It was not shown that any search had been made for said deed 
except bythe hearsay statement of Judge Bumett, that he had Inquired of 
the heirs of Duren, Bnglish, and others, and had a man named Plerson to 
examine papers in possession of the heirs of Jesse Dui'en, and Plerson said he 
could not flnd it. 

Fourth. Because the copy offered in évidence is a certifled copy of the 
records of Cherokee county, and not Trinlty county, where the land Ûes. 

Fifth. Because the deed proposed to be ofCered in évidence is a deed from 
"Joseph Hirtz" to Jacob Snively, and not from "Joseph Hertz," who aequii-ed 
it from Juan Cruz. 

Sixth. Because the said deed was not written on stamped paper, as the law 
required, at the time of Its exécution and dellvery, and It was not, therefore, 
a proper conveyance. 

(2) The court erred In refusing to hastruct the jury to flnd whether or not 
Albert Emanuel was a purchaser for value, without notice of the title or claim 
of Jacob Snively to the land in controversy. PlaintifCs speciaUy requested a 
charge on this feature of the case. 

(3) The court erred In refusing and failing to Instruct the jury as to the 
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effect of proof of common source. Plalntlffs proved common source of titlë 
between. them aûd the défendants, and sho-wed the défendants' titleto be a 
forgery, and because there was no chargé on thls feature of the case the jury 
evldently disregarded the évidence. ;. 

(4) The court erred hi overruhng the plalntlffs' motion for a new trial, 
whlch motion included as grounds each of the above asslgnments. 

Beû. B. Cain, (H. G. Màyer and H. Chîlton, of counsel,) for plaintiffs 
in error. 

E. E. Farrar and James E. Bumett, for défendants in error. 

Before PAEDEE and McCOKinCK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (after stating tke facts.) The only ruling 
in th.e court below on the trial of the case while the jury were at the 
bar to which seaeonable objection was made, and exception takeny 
was thç admission of a certified copy from the records of Cherolcee 
county, Tex., of a deed from Joseph Hertz to Jacob Snively, conveying 
the land in controversy, dated August 5, 1835, and purporting to 
hâve been duly recorded in Trinity county, state of Texas, on the 2d 
of July, 1856, and in Cherokee county, state of Texas, on the 15th of 
July, 1856, which deed plaintiffs hare attacked as a forgery, as a 
circumstiance to go to the jury in connection with the other évidence. 

The récitals in the bill of exceptions distinctly state that there was 
proof tending to show the existence of a genuine deed. E. W. B. 
Martin testifled ^at the records of deeds of Trinity county were de- ! 
stroyed byfire id 1872, and that he had seen the deed from Joseph; 
Hertz to Jacob Snively, conveying the G. Sosa league in controversy, ' 
on record in Trinity county, or in the archives of Nacogdoches. De- 
fendants also read in évidence, without objection, a warranty deed 
from Jacob Snively to Jesse Duren, dated May 24, 1856, conveyiug 
the league in controversy and other lands, which deed was duly at- 
tested and anthenticated, and recorded in Trinity, Cherokee, and An- 
gelina counties in June, 1856. It was shown that, in 1857, Jesse 
Duren conveyed a portion of said league to several parties, and in the 
same year Duren and Daniel had a tenant on a portion of the land, 
and that portions had been continuously occupied since then under 
the Snively and Gates titles; also, that Ja«ob Snively claimed the said 
league under Joseph Hertz, and that such claim was open and noto- 
rious; that the grantees under the Snively title had paid the taxes in 
1859, 1860, and portions of other years. Défendants also proved peace- 
able and adverse possession under deeds duly recorded of the tracts 
claimed by them, and payment of taxes for more than 10 years prior 
to the flling of the suit. 

It was also shown by the testimony of J. E. Bumett that the orig- 
inal of said deed was not among the title papers of the défendants; 
that he had niade diligent search and iuquiry for the same; that Jesse 
Jpuren, to whom said Snively had conveyed said league, died about 
1865; that inquiry had been made of his aidministrator and son-in-law, 
and an unsuccessful search made for the said deed; that he had 
leamed from s^id administrator that Jesse Duren, in the year 1858 or 
1859, had conveyed said league to Daniel Daily, Dr. E. Curry, and 
James D. English, ail of whom formerly resided in Houston county. 
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and were well known to witness; that said Daily, Curry, and English 
were dead; that no administration was pending in the estate of either ; 
that witness was informed and believed that said Daily, Curry, and 
English conyeyed said league to other parties ; and that he has dili- 
gently inquired for said deed of aU tiie living vendees holding or 
claimiag under the same, so far as known to him, and so far as he 
could ascertain, and also of aU persons who would likely haye the 
same in their possession, and could likely inform him of its where- 
abouts, if not destroyed, but has been unable to flnd the same. Wit- 
ness also made diligent search for said original deed among the ar- 
chives at Nacogdoches, and among the records of Houston, Trinity, 
and other counties, and at ail places where he had any reason to be- 
lieve the same could be found, and had not been able to flnd the same; 
and that witness has exhausted every reasonable source of informa- 
tion known to him, or of which he had been advised, to flnd said deed, 
but had failed to flnd it Witness further testifies that Joseph 
Hertz and Jacob Snively are dead. It seems also to hâve been proved 
that H. C. Mayer, plaintifE's agent, and one of their attorneys, in- 
formed defendant's attorneys that he had seen the said Snively deed, 
or a copy of it, among the papers of Judge Daniel, formerly of Cher- 
okee county; that défendants' attorney, with permission, examined 
Judge Daniel's papers, and did not flnd the deed, but was informed 
that plaintiffs' said agent and attorney had previously examined the 
same, and had got some paper from them. 

Thèse facts and circumstances being in évidence, and the same 
showing noterions assertion of title and possession under the deed, 
and the payment of taxes, and that such deed was recorded, it was, 
in our opinion, clearly admissible to permit the certifled copy of the 
deed in question to go to the jury as one of the circumstances in the 
case. 2 Greenl. Ev. § 558; Holmes v. Coryell, 58 Tex. 680; Brown v. 
Simpson's Heirs, 67 Tex. 231, 2 S. W. Eep. 644; Bounds v. Little, 
75 Tex. 316, 12 S. W. Kep. 1109; Grain v. Huntiagton, 81 Tex. 614, 
17 S. W. Eep. 243; Waggoner v. Alvord, 81 Tex. 366, 16 S. W. Kep. 
1083; Stramler v. Coe, 15 Tex. 213; Deen v, Wills, 21 Tex. 644; Sow- 
ers V. Peterson, 59 Tex. 220; Mays v. Moore, 13 Tex. 88. 

It is not so clear that the said document was not admissible as an 
ancient document In the case of Holmes v. CoryeU, supra, it is held 
that, when the aflQdavit of the loss of a deed 30 years old is flled, a 
certifled copy from a record of like âge, with strong corroborating cir- 
cumstances, is admissible in évidence, notwithstanding an affldavit 
has been flled impeaching the genuineness of the original. 

We do not think that the copy was rendered inadmissible because 
the name of the grantor was spelled "Joseph Hirtz" and not "Joseph 
Hertz." As the certifled copy of the deed was only admitted as a cir- 
cumstance of the case, such diflierent spelling would afEect only the 
weight to be given the document as a circumstance, not its adinissi- 
bility. Besides, there was no évidence casting doubt upon the iden- 
tity of the party. See Lyne v. Sanford, 82 Tex. 58, 19 S. W. Eep. 847. 

The other errors assigned, complaintug of the rulings of the court 
in regard to refusing to instruct the jury as to whether. Albert Eman- 
uei was a purchaser for value without notice of the title or claim of 
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Jacob Snively, and, also, as to the common source of titlc, and be- 
cause there was no chaire on the question of forgery, cannot be con- 
didered, as no seasonable objection seems to bave been made while 
tbè Jury were at the bar. 

Tbeifourtb assignaient— that the court erred in overruliug the plain- 
tiffs* motion for a new trial — présents a question which, it is well set- 
tled, c^inot be reviewed upon writ of error. Eailway Co. v. Heck, 
102 U. S., 120. For thèse Teasons, it follows tbat tJie judgment of the 
circuit court should be afflnned; and it is so ordered. 



MBTKOPOLITAN NAT. BANE OF PITTSBUEG v. BOGERS et aL 
(Circuit Court ot Appeals, Thlrd Circuit. January 27, 1893.) 

1. Appbal— Rkvibw— FiNDiNGS OF Fact. 

Findings of fact by the court In a blll In equity must on appeal be con- 
sldered prima facie correct, and will not be disturbed unless plain and 
manifest error be sbown. 

2. BAJÎKÏIUPTCT— PRADDUt.BNT CONVKTANCKS— AsSIGNEB's TiTLE. 

Under Rev. St. § 3046, no title passed to an assignée in bankruptcy In 
respect to property theretolore conveyed by ttie bankrupt, xmless there 
was f raud in such conveyanoe; and it was not sufflcient that Insolvency, 
not known at the time, was developed by subséquent events. 47 Fed. 
Rep, léS, afllrmed. 
8. Same— Etidencb. 

In Ivdy, 1872, a flrm consisting of two partners conveyed to the wife 
of one of them a lot worth about $500, whlch conveyance was la Eeu of 
a contract obligation on the part of the flrm to furnish such partner a 
house free of rent. Subsequently such partner withdrew from the flrm 
moneys some $13,600, and used it In building a house upon the lot. At 
the time of the conveyance the flrm was apparently prosperous, was mak- 
ing money, and had a practical monopoly of the article dealt in; and, 
though Its obligations werS large, Its assets, as shown by Its books, were 
worth $250,000 in excess thereof. In November, 1875, the flrm became 
insolvent, and filed a pétition in bankruptcy; its failure being due to the 
panic of 1873, and the conséquent shrinkage in the value ol its property 
and buts receivable. Héld, that on thèse faets actual fraud could not be 
inferred, especially when both partners testlfied to their good faith in 
the matter; and no tltle in the promises passed to the assignée in bank- 
ruptcy. 47 Fed. Rep. 148, followed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. Affirmed. 

James Bredin and C. C. Dickey, for appellant. 

Wm. L. Ohalfant, (D. D. Bruce, on the brief,) for appellees. 

Before DALLAS, Circuit Judge, and WALES and BUFFINGTON, 
District Judges. 

BUFFINGTON, District Judge. This is an appeal by the Metro- 
politan National Bank of Pittsburgh from a decree of the circuit court 
for the western district of Pennsylvania (47 Fed. Eep. 148) dismissing 
a bill flled by Eeuben Miller, Jr., et al., assignées in banltruptcy of 
William Eogers and Thomas J. Burchfield, to set aside a conveyance 
of 10 acres of land made by the bankrupts to Mary Ann Eogers, wife 
of said William Eogers. 
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The bill was filed 14th December, 1877, and àlleged the platatiffs 
were asKsignees in bankruptcy of said Rogers & Burchfield, who were 
tlie owners of the property in dispute; that by deed dated 8th July, 
1872, they had conveyed the same to said Mary Ann Rogers; that no 
considération, other than a nominal one, passed therefor; that a 
dwelling house and other improYements were soon built thereon at 
a cost of $15,000, and the same paid for by funds of Rogers & Burch- 
field charged to WiUiam Rogers ; that at said times the flrm was ex- 
tensively engaged in the manufacture and sale of iron; "that said 
business was hazardous, and one in which the said flrm was necessa- 
rily obliged to incur large debts and run great risks; that said flrm 
was in fact largely indebted at the date of said deed, and so continued 
until on or about the Ist day of November, A. D. 1875, when it be- 
came insolvent," and filed a pétition in bankruptcy; that on July 31, 
1875, the bahkrupts had executed a quitclaim deed to IVIrs. Mary 
Ann Rogers for the same premises, for which no considération passed ; 
that the bankmpts had not retumed said premises among their as- 
sets, but the same were retained and claimed by Mrs. Rogers. The 
bill then continues : 

"That, as your orators are advlsed, the said deeds are wholly vold as to 
creditors, and hi fraud of their rights; and by reason of said deeds your 
orators hâve been unable to sell said real estate at anything like its value, 
whereby the creditors of said bahkrupts hâve been hindered and delayed 
In the collection of their just clalms." 

The bill prayed for cancellation of the deeds, delivery of the prop- 
erty, and an accounting. 

The answer of WiUiam and Mary Ann Rogers, filed 28th May, 1878, 
aUeged the cost of the improvements was but |13,600. That a con- 
sidération had passed for said premises other than that stated in the 
deed, which arose thus: By the original articles of partnership be- 
tween Rogers & Burchfield, dated 18th August, 1866, it was agreed 
that — 

"Said '^-ogers shall be gênerai manager at the mUls, and shall superintend 
the business in Armstrong county, and shall dévote lils time and attention 
excluslvely to Ms duties. He is also to tum the relis, (but not the rolls in 
the lathe;) and tn considération thereof he shall occupy, free of rent, the 
house connected wlth the worlis, now in lils occupancy, and the field adjoin- 
ing." 

That by a supplemental agreement dated August 18, 1873, it was 
stipulated: , 

"Said Rogers shaU not hereafter occupy, free of rent, the Jiouse connected 
with the Works lately in his occupancy. * • • In lieu of the privilège 
heretofore enjoyed by said Rogers, to occupy free of rent the house con- 
nected with the Works, * • » the flrm hâve agreed, and do hereby agrée, 
to convey to the said Rogers, in fee, ten acres of ground off the back end of 
the David Leech farm, which the flrm bought of Joseph G. Beale, which the 
said Rogers has already selected and staked off." 

The answer further set forth that the business was not more 
hazardous than any other manufacturing one; that, while the firm 
was considerably indebted at the date of the deed, it had large 
credits,which, exclusive of real estate, were in excess of its liabUities; 
that both respondents believed the business was in a very flourishing 
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ana prospérons condition; tliat the quitclaim deefl was only given 
to correct a supposed defect in the title; tkat diiring 1870, 1871, 
1872, and 1873 the profits of the firm averaged |40,000 a year; that 
the amount drawn tvom the firm to build the house, viz. six thousand 
and some hiindred dollars for two years, was not unreasonable or im- 
proper; that the making of the deed to Mrs. Eogers, and the building 
of the house thereon, was a reasonable provision by her husband for 
her, and în keeping with his circumstances at the time. 

A replication was filed December 24, 1878, and an examiner ap- 
pointed. On June 20, 1879, the assignées sold at public sale their 
title to tte premises in dispute, to the Metropolitan Bank, for $1,200, 
making conveyance thereof 31st May, 1881. On pétition of bank flled 
January 7, 1886, it was allowed to intervene, and file a supplemental 
bill, in which it set f orth its interest in the controversy by reason of 
its said pùrchase. i 

On iearing, the court was of opinion that the bai disclosed no 
ground to sustain a decree against Mrs. Eogers, and the case might 
rest on that ground, on the authority of Warren v. Moody, 122 U. S. 
132, 7 Sup. et. Kep. 1063, and Adams v. ColUer, 122 U. S. 382, 7 Sup. 
et. Eep. 1208. Without doing so, however, the court passed upon 
the testimony, and found the merits of the case to be with Mrs. 
Eogers; that the real considération was as set forth in the answer, 
and that Eogers had rèceived the 10 acres in considération of the 
surrender of the house which he was to hâve rent free; that by his 
request the deed was made to Mrs. Eogers; that, eren with the coal, 
(which was, towever, excludexî from the conreyance»,) the value of 
the land was only |50 per acre; that the house was begun early in 
1873 undôr a contract which required its completion by AprU 1, 1874. 
The coïirt further found, (we quOte the words of the leamed judge:) 

"The entirè transaction was entlrely free from intentional fraud. There 
was no thouglït On the part of elther William Bogers or Thomas J. Bureh- 
field to delay, hinder, or defi'aud thelr creditors, or to wlthdraw any prop- 
erty from their reaoh. Insolvency was not apprehended. by them, elther 
at the date of the deed conyeying the land, or while the house was in course 
of érection. From first to last, ail parties to the transaction acted in perfect 
good faitU. • * • The flrm, indeed, had greatly prospered, and was a 
money-makhig concem, Apparently it had a very large surplus of assets 
over and above Its liabllitles throughout the whole of the years of 1873 and 
1874. Upon a careful considération of ail the évidence, I am satisfled that 
the insolvency wjilch overtook the flrm In the fall of 1875 was cauaed by the 
'dépréciation of values of property and losses of accounts' spoken of by Mr. 
Bufchiield in his déposition,— the ultlmate results of the flnancial panic wtiich 
had swept oveH.the country. But, as we hâve seen, Mrs. Rogers' title to the 
land was perfected on August 2, 1872; and undonbtedly, at that time, the 
flrm of Rogers & Burolraeld was not only solvent, but in a hlghly prospérons 
condition, and possessed of ample means to discharge aU its liabiUties. The 
land conveyed to Mrs. Rogers was of the value of lesS than flvè hundred 
dollars, and thts was an taslgnificant settlement upon her, in view of her hus- 
band's pecuniary circumstances. The conveyance, even if it is to be regarded 
as without considération, did not tend In the slightest degree to Imperil the 
rlghts of any of the flrm's creditors, or the individual creditors of either part- 
ne?i Agaln, Vfhen the contract for the house was made, in July, 1873, and 
when the WP'î'^ thereon began, the flnancial panic was unforeseen. The busi- 
ness proStiec^ of the flrm continued ^ood, and Its surplus of assets was very 
large. ' The proposed Investment in the improvement of the property was 
not disproportioned to the husband's meahs, nor Inconsistent with the fair- 



METROPOLITAN NAT. BANK f. BoéEES. 779 

est deallngs with hls oreditors, exlstlng or future; and then, the work ha\- 
ing been entered upon, there was a business necessity to oarry tbe project 
through. Indeed, a contract obligation was upon Mr. Kogers, and he was not 
at liberty to recède. Moreover, in point of fact, neither the conveyance to 
Mrs. Rogers, nor tlie sUbseqUent expenditure in the improvemeût of the land, 
operated to delay, hlnder, or defraud their exlstlng creditors. * * * The 
resuit, tlierefore, is that every debt exlstlng at the date of the conveyance, 
not fuUy secured by the mortgage, was actually paid. ♦ ♦ * Nor is there 
any ground for fastenlng on the land a charge for such expendltures, even 
were such relief hère sought, and the blU framed with a view to a decree of 
that nature. There Is not a particle of évidence to shoW any collusion be- 
tween the husband and the wife. Neither entertained any evil purpose. The 
expendltures were honestly made by the husband, and Innocently acquiesced 
In by the wife." 

The court dismissed the bill, and its action is assigned for error. 
This must be either — ^Pirst, in its finding of facts; or, secondly, in its 
application of the law to them. 

Addreesing ourselves to the flrst class, the finding by the court may 
be sumnaarized : First. When the deed was executed, and the ini- 
provements made, the grantors were solvent. Second. The proYision 
thereby made for Mrs. Kogera was a proper one, considerîng the 
financial condition of her husband, William Eogers. Third. Ail par- 
ties acted in good faith. There was no fraud in the transactions, 
and they did not hinder, delay, or defraud creditors. 

It may, indeed, be questioned whether any of the assignments of 
error cover the flndings of fact, and whether they are not, rather, to 
the application of the law to them, Assuming, however, the ninth 
assigument, viz. "the court erred in not finding actual fraud as against 
creditors on the part of Eogers & Burchfield and Mary Anh Eogers 
in the making of said conveyance, and in the making of the im- 
provements placed upon the lands described in the said deed," raises 
the question, was there error in the findings? In settling this ques- 
tion, we must assume, prima facie, they are correct, and as such must 
be held, unless error, plain and manifest, be shown. When the 
law has charged a tribunal with the duty of examining tjie testi- 
mony and ascertaining the facts, its détermination is, and must be, 
a finality, unless it be made to appear that euch flndings were con- 
trary to the weight of the testimony. To say the proofs would T»er- 
mit a contrary finding, and ask the court to so find, will not avail. 
The facts having been ascertained by the tribunal whose duty it was 
to find them, they will not be set aside "unless clearly in conflict 
with the weight of the évidence upon which they were made." That 
such is the weight given to findings of facts in fédéral tribunals, Kim- 
berly v. Arms, 129 U. S. 525, 9 Sup. Ot. Eep. 355; Camden v. Stuart, 
144 U. S. 105, 12 Sup. et. Eep. 585; Crawford t. Neal, 144 U. S. 
585, 12 Sup. et. Rep. 759; Tilghman v. Proctor, 125 U. S. 137, 8 Sup. 
et. Eep. 894; eallaghan v. Myers, 128 U. S. 619, 9 Sup. et. Eep. 177; 
and Furrer v. Ferris, 145 U. S. 132, 12 Sup. et. Eep. 821; and (in 
Pennsylvania) Logu^s Appeal, 104 Pa. St. 141,— will show, eèr- 
tainly equal, if not greater, weight should be given to such findings 
where a court, not delegating its power to a master, has itself weighed 
the testimony, and ascertained the fàets, as is hère the case. Tested 
by tMs standard, the findings of the court must stand. Neither the 



780 FEDEBAL EEPORTER , VOl. 53. 

printed brief nor the earnest arguments of counsel hâve shown us 
wherdn the court below has erred. Where error is alleged in the 
flttâMg^ pf fact by a lower court, the assignmént, to entitle it to 
c6ii£id.étation in the appellate court, should specifically and plainly 
point out the particular error alleged; but in this case we hâve ex- 
amined the entire évidence with a view of arriving at a conclusion 
indepeàdènt of the circuit c6u?t's action. No other conclusion, hoW- 
evc'r, can be reached. The conveyance of land, — 10 acres, — of a 
value of less than $500, was an insigniâcant diminution of the as- 
sets of a prospérons ârm, and in no way tended to hlnder, delay, or 
defraud its creditors. It was not made on the eve of threatened in- 
solvency, or with the haste which often stamps dishonest transfers 
wlien insolvency is feared, nor was it without considération. The 
evid^ce shows the flrm was, by contract, bound to furnlsh, free of 
ren^ to William Eogers, a house, the reiit of which was estimated 
at .from two to four hundred dollars per year. The value of the 
tract. conveyed was less than two years' rent of the house, and the 
flriçti; Ifîsh^ to ,Uise the latter, as a company store, It was a 
fii|anciî|ï gainer, instead of a loser, by the transaction. 

.'i^ot. was the expenditure of tl^.e mpney by William Eogers in build- 
ing tte house upoii; it improperé ît is easy, in view of the subsé- 
quent failure of the firm, and the large losses sufEered by its crédit- 
or^ to volunteer the opinion that the firm was always insolvent. 
But the status of the firm as it was at the time of the conveyance, 
with its ;8urroundiag conditions, is the better test of whether there 
was fraud in the mind of Eogers or his partner, Burchfleld, in mak- 
ing the deed, or on the part of Mrs. Eogers in improving the property 
with her husband's money. An examination of the flrm's books, 
as they were about the time thèse improvements were begun, (July 
31, 1873,) i^ows, by the testimony of a disinterested aoeountant, that 
the firm was then worth more than a quarter of a miUion dollars 
over and above liabUities. Add to this the fact that it is shown to 
hâve been making large profits ; had a virtual monopoly of the ar- 
ticle it manufactured; that it had high commercial rating, and good 
crédit with the banks; and that it was enabled to pass through two 
years of the strain of the panic. With thèse facts shown by the évi- 
dence, we cannot see how a court could flnd a fraudulent purpose in 
the mind of Burchfleld or Eogers in making the dœd; much less 
in the mind of Mrs. Eogers, who was the innocent rpcipient of a share 
of her husband's profits in a then supposed to be prospérons busi- 
ness. If there had been anything fraudulent in the transaction, it 
would corne to light in the testimony of Burchfleld, who was called 
by the appellant. and between whom and Eogers bad feeling resulted 
from the failure. His testimony, however, shows the deed was hon- 
estly made to îdrs. Eogers, and that he supposed the firm was in a 
prospérons condition. To fix fraud on Mrs. Eogers, from the évidence 
in this çà^ would be to give her an insight into the business of the 
conçeiTJ^ an^ the future, which the partners themselves, and the banks 
ançl piBi^Qs with whom they dealt, did not poasess. We are of opin- 
ion, from the évidence, with the coTjrt below, "that the insolvency 
W'hich overtook the firm in the fall of 1875 was caused by the de- 
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preciation of values of property and losses of accounts, the ultimate 
resuit of the financial panic which had swept over the country." 

There being, then, an absence of fraud in the transaction, there can 
be no doubt the assignées in bankraptcy, or their grantee, the Metro- 
politan National Bank, hâve no standing to attaek the conveyance. 
TjO give such a right to an assignée ia bankraptcy, fraud is a sine qua 
non. Section 5046, Rev. St., recites what rights -pass to such as- 
signées, viz.: 

" Ail property conveyed by the bankrupt in fraud of his creditors, * « * 
tospther with the libe right, title, power, and authorlty * * * to sue for 
and recover and défend the same as the bankrupt mlght hâve had if no as- 
«igmiient had been made, sliall * * * be at once vested in such assignée." 

This statute has been passed upon by the suprême court of the United 
States in Warren v. Moody, 122 U. S. 133, 7 Sup. Ct. Eep. 1063, and 
Adams v. Collier, 122 XJ. S. 382, 7 Sup. Ct. Eep. 1208, in both of which 
it was decided that fraud was a necessary élément to give the as- 
signée in bankruptcy a right of action, and that insolvency, of itself , 
or the fact that the property conveyed constituted more in value than 
the grantor could rightfully withdraw from the reach of creditors, 
would not, of themsèlves, vest such a right of action m the assignée. 
There must be fraud, for so the statute says. In other words, insol- 
vency not then known, and only developed by subséquent events, or 
the fact that such events showed the property conveyed was an un- 
due part of the grantor's estate, are not to be deemed fraud per se; 
and, as the statute bases the right of the assignée to recover upon the 
existence of fraud, such fraud must be alleged and proved. 

Complaint is made that the appellant was tumed out of court on 
the pleadings. This is not the case. The court expressly stated 
that, whUe the case might hâve rested on that ground, it would décide 
it upon the proofs. Such being the case, we are not called upon to 
pass on the pleadings; but, in omitting so to do, we would not be 
understood as intimating there was error in the court in sayrug the 
case might be rested on tiiat point. 

Being satisfled, from the évidence, the Court arrived at proper con- 
elusions of fact, and to those facts eorrectly applied the law, its de- 
cree must be afflrmed, and this appeal dismissed, at the appellant's 
costs 



In re AH YUK. 

(District Court, D. Minnesota. January 18, 1893.) 

■Chinese— Exclusion Acts— JtiRisDicTiON. 

A United States commissioner, while he has authority, in a summary 
prooeediûg under the Chiuese exclusion acts, to order the déportation of 
a Chinaman found to be unlawfully within the United States, has no juris- 
diction to order him to be imprisoned at hard labor for 30 days pnor to 
the tlme fixed for liis déportation. U. S. v. Wong Sing, 51 Fed. Rep. 79, 
applied. 

Pétition by Ah Yuk, a Chinaman, for writ of habeas corpus. Pris- 
oner discharged. 
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K B.i Tinktomj for petitionei". 
EugQOB Gt. >Hai!^ IL S. Dist Atty. i 

EDGiiETON, District Judge. Tlie petitioner, Ah ¥uk, was ar- 
rested on DecéMlier 19, 1892, and broiight before J; R. Garey, commis- 
sioîier of tlié'fcîrcuit court, fôrtltie district, xhargéd with havimg 
unlawfully eùtfered tllé United States, aoid being on that date unlaw- 
fully therein, in violation of an act of congress entitled "An act to 
exécute certain treaty stipulatloits relatlng to Cblnese, approved May 
6, 1882," and the acts amendatory thereof and supplementary thereto ; 
that afterwardSv on the said 19tli day of December, 1892, the said 
Ah Yuk was taken before said commissioner, by Tïrtue of said com- 
plaÏQt and warrant, who, aftçsr a hearlng thereon, found and adjudged 
that said Ah Yuk was a Chinese laborer, and a subject of the Chineee 
empire; that hp came unlawfully to the United States, and was 
then in the United States contrary to law and in violation of the acts 
aforgsaid ; and :it was then and there ordered and adjudged by the 
said commissioner "that the said Ah Yuk be imprisoned at hard 
laboF in the jail of St. I^ouis county, in said district of Minnesota, for 
thirty days, and then be remoyed and deported from the said United 
States ofiînierica to China." The petitioner caused to be issued a 
writ of habeas corpus, and the return to said writ admits the said 
allégations. 

The sole and only question presented to the court is whether the 
circuit .court commissioner exceeded his authority, iinder the law 
and constitution wheii lie sentenced the petitioner tobe conflned at 
hard labor for 30 day^. The petitioner could be arrested, and, upon 
a summary examination before the circuit court cttmmissioner, could, 
upon tli§ flnding and sentence of that officer, be deported, but this 
does not necessarily detenntue that the circuit court, (Commissioner 
could, thus summai'ily sentence the petitioner to hard làbor. In the 
case of U. S. v. Wong Sing, reported in 51 Fed. Rep., on page 79, the 
leamed judge says: 

"To glve proper effeot to ail the provlsiona of thls act, it Is necessary to give 
it an Interprétation antborlzlng Indictments and crlmlnal prosecutlons In 
those cîlses In wMch the 'govemment may be able to secure and produce suf- 
ficlent évidence to justify the same, and at the same tlme preservlng the 
remedy of summary proceedings in ail cases in which criminal prosecutlons 
may be, for any reason, impractlcable, and requiring that Chinese persons 
unable to prove their right to remain in the coimtry, but who cannot be 
convlcted upon a criminal charge, shall be sent to their own country, in ac- 
cordance witli the procédure and practice adopted In enforclng the exlsting 
laws. Such procédure and practice permits an information to be liled by the 
United States attomey, npon which the accused may be brought to trial; 
and if, on such trial, the judge flnds the necessary facts, he may issue prooess 
for the removal of the accused to his own countiy." 

If the commissioner had sentenced t3ie petitioner to be deported 
only, Ms sentence would not be disturbed, but I think he exceeded 
his aùt^b^ority, under the law, and ajso under the limitations and 
restrictions of articles 5 and 6 of the amendments to the constitution, 
when he sentenced him to hard labor; and, as that is the charge 
updn which the writ issUed, the petitioiier muet be discharged from 
custody. 
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In re WARE. 

(Circuit Conrt. "D. Minnesota, Thlrd Division. June 29. 1892.) 

Ihtkbstatb Commerce — LABELiua Bakino Powdbk. 

In the absence of proof that alum In baking powder Is deleterlous to 
t health, Gten. Laws Minn. 1889, c. 7, i 1, as amended by Gen Laws Mlnn. 
1891, c. 119, declaring It a mlsdemeanor to sell baking powder contalnlng 
alum, .unless the package bave a label stating that It contalns alum, vio- 
lâtes Clonst U. S. art. 1, § 8, granting to congress the power to regulate 
Interstate commerce, tu so far as It relates to orignal packages tmported 
trom another state. 

At Law. Application of B. B. Ware for writ of habeas corpus. 
Writ granted. 

M. D. Munn, for pètitioner. 

SANBOEN, Circuit Judge. Dellafield, McGorern & Co., who were 
citizens of Hlinoia, manafactured iii that state, and placed in a 
package which was not marked with the words, "This Baking Pow- 
der Contalns Alum," a quantity of baking powder, and shipped the 
same to the prisoner, in Minnesota, who was their agent for the pur- 
pose of sdiling it. The prisoner, as such agent at St. Paul, in the state 
of Minnesota, sold this original package in the same condition in 
which he received it. There was no charge that this baking powder 
w^as poisonous, or in any way dangerous, or that it» use was in any 
■way deléterious to the public health. For this sale the prisoner was 
committed to the county jail by the municipal court of the city of 
St. Paul, because it was a violation of section 1 of chapter 7 of the 
General Laws of Minnesota for 1889, as amended by chapter 119 of 
the General Laws of Minnesota for 1891, which déclares it to be a 
misdemeanor to sell baking powder contalnlng alum in Minnesota, 
unless the packa,ge containing it is labeled, "This Baking Powder Con- 
talns Alum," and Imposes a penalty by fine or imprisomnent for 
such misdemeanor. Article 1 of section 8 of the constitution of the 
United States provides that "the congress shall hâve power to regu- 
late commerce among the several states." This power to regulate 
commerce was by this provision of the constitution gi-anted by the 
people and the states to and vested in the congress exclusively, and no 
statis, by virtue of any power reserved to tiie states, can lawfully 
infringe upon this grant. Any act of a state which interfères with 
Interstate commerce in a weU-known and sound, article of conmierce 
is unconstitutional and void. Eailroad Co. v. Susen, 95 U. S. 465, 
471-473; Bowman v. Eailway Co., 125 U. S. 474, 475, 479-481, 484, 
485, 488, 489, 497, 507, 508, 8 Sup. Ct. Eep. 689, 1062; Henderson v. 
Mayor, 92 U. S. 271, 272; Foster v. Commissioners, 7 Minn. 140, (Gil. 
84;) Hall v. De Cuir, 95 U. S. 485. There is no question that a state, 
in the exa-cise of the police power reserved to it, may pass sanitary 
laws, and laws for the protection of life, liberty, or property within 
its borders, and, for the purpose of self -protection, may pasa reasonable 
quarantinè and Inspection laws, but it cannot, under the oover of the 
exercise of ;it8 police powers, substantially prohibit or burden inter- 
stAte commerce. Thus it may proMbit the importation into the state^ 
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or the sale thereîn, of putrid, diaeased, or dangerous articles of food; 
but it cannot proMbit or substantiaJly burden commCToe among the 
States in wholesome or healthful articles of commerce. The reason 
of this raie is that putrid, diseased, and dangerous articles of food 
do not belong to commerce. They are not commercial articles^ and 
hence the power to regulate them was not granted to the congresj; 
but every article that does belong to commerce — every sound com- 
mercial article — ^is, so far as Interstate commerce in it is concerned, 
subject to régulation by the congress alone. The Une which déter- 
mines whether interstaté commerce in an article is subject to régula- 
tion by the state or the congress is perha,ps nowhere more clearly 
stated than by Mr. Justice Matthews in . Bowman v. Eailway Co., 
125 U. S., at page 490, 8 Sup. Ct Eep. 689, 1062, where he says: 

"If from Its nature It does not belong to commerce, or If Its condition, from 
putrescence or other cause, Is such when It Is about to enter the state that It 
no longer belongs to commerce, or. In other words, is not a commercial article, 
tiiten the: Ktate may exclude Its Introduction, and as an incident to thls power it 
may upe means to ascertaln tiie fdct And hère Is the llmit between the 
sovçrejjgn power of the state and the fédéral power; that is to say, that 
whlch does not belong to bommerce Is ^thln the police power of the state, 
and tha;t whloh doës bdong to commerce is withln the Jurlsdiction of the 
United States." 

Baking powder is t^ well-known article of commerce among the 
staiefii, It belongs to commerce, 'hsle sale of an article imported 
from anbther state ia a part of Interstate commerce^, and may not be 
prdubj^ted or burdened by the legislg-ttipe of the states. Brown r. 
J^farytaid, 12 Wheat 419, 447; Bowman t. Eailway Co., 125 TJ. S. 465, 
5p^ i? Sup. Ot Eep. 689, 1062. The state law,sc! far as it requires 
original packages of baking powder, not deleterious to health, manu- 
factufed by citizens of another state in that state, and imported into 
Kinnesota for sale, to be labeled in any particular manner, and so far 
as it imposes a penalty for the sale of such packages when not so 
labeled, is an unreasonable and vexations burden upon commerce 
among the states, and is to that extent in violation of the commer- 
cial clause of the constitution. Leisy v. Hardin, 135 U. S. 100, 10 
Sup. et Eep. 681; Lyng t. Michlgan, 135 U. S. 161, 10 Sup. Ot Eepi 
725; State v. Gooch, 44 Ped. Eep. 276. 

Let the prisoner be discharged. 



UNITED STATES v. MARCUS. 
(Circuit Court, S. D. New York. January 20, 1893.) 

COUHTBBFBITQÎQ — FlVK-DOLLAB NOTK. 

Act AUg. 5, 1861, (12 St. at Large, p. 313, § 3,) authorlzed the Issue of 
flve-doUar treftsnry notes, and an Indlctment charglng the uttering of a 
counterfelt of such a noté is good- 
Samb^Iiîdictmbnt— Ebpuqnanct. 

Where an Indlctmei^t for passhig counterfelt money sets forth the couH' 
terfeit note by its tééor, but mlsdesorlbes it as a treasury note, when ta 
fact it is a United Statéà note, the misdeacription is Immaterlai. U. S. 
T. Bennett, 17 Blatcsbf; mi, followed. U. S. t. Mason, 12 Blatchf. 497. di» 
Hngnlahcd. 
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8. Same— Vakiance. 

Where the matter set forth In an indlctment for utterlng a counterfelt 
flve-dollar note is proved as laid, and the indlctment does not charge that 
the matter set forth constituted ail the matter printed on the note, proof 
of a mère notice, whlch is no part of the contract, but Is required by law to 
be placed on such notes, does not constitute a varlance, although such no- 
tice was not alleged m the indictment. 

4 ^AMB — InDICTMBNT. 

The allégation in an indictment for passing a counterfelt note that the 
note was "in the words and figures foUowing," does not mean that ail the 
words and figures printed on the back of the note, and forming no part of 
the contract set forth on its face, are stated. 

5. Samh — Confession. 

Under an Indictment for utterlng counterfelt money with intent to de- 
fraud, the corpus dellcti is sufilciently proved by showing that the coun- 
terfelt note has been uttered as true, and the agency of the accused in 
passtQg the note may then be proved by his confession. 

At Law. Indictment against Nathan Marcus for uttering a coun- 
terfelt note. On motion in arrest of judgnient and for a new triaL 
Dismissed. 

John O. Mott, for the United States. 
Abram J. Eose, for défendant. 

BEZîŒDICT, District Judge. This case cornes before the court 
upon a motion in arrest of judgment and for a new trial. The mo- 
tions were heard together. The charge against the défendant was of 
passing counterfeit money. It appeai-ed in évidence that the accused, 
on a certain dav. took to the Butchera' & Drovers' Bank certain 
bills for deposit to his crédit; that the receiving teller ascertained 
that one of the bills was a counterfeit, and thereupon stamped on 
the face of the biU, in plain and large letters, the word "Counterfeit," 
and returned the biU to the défendant. Afterwards the défendant 
pasted a pièce of white paper over the word "Counterfeit," which 
had been stamped upon the bill, so as to conceal the word stamped on 
the biU; and then, on an application made by one Eaphael Abel for 
some money to pay a working girl, the défendant paid him, among 
other bills, the bill in question. The bill was afterwards given by 
Abel to the girl, and upon her tendering the bill to a third party it 
was rejected as counterfeit, and thereupon returned to Abel. The 
défense was that the défendant passed the bill to Abel by accident, 
not knowing at the time that the bill on which he had pasted the 
paper over the word "Counterfeit" was among the bills he gave to 
Abel. The jury found the défendant guilty. He now moves in arrest 
of judgment, and for a new trial, upon several grounds. 

The flrst ground is that the indictment charges no offense, because 
it charges the défendant with uttering a treasury note of the dénomi- 
nation of live dollars, when, as it is claimed, no flve-dollar treasury 
notes were authorized by law. This objection seems to be founded 
upon a misapprehension of the statute. By the act of August 5, 
1861, (12 St. at Large, p. 313, § 3,) five-dollar treasury notes were au- 
thorized. 

Next it is contended that the indictment is répugnant because it 
désignâtes the bill uttered as a treasury note, when the note set forth 
v.58F.no.8— 50 
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in thé mdictment is a United States note. This objection cannot be 
sustainei iJhe décisions A^e that, where à bUl is set out by its ténor 
in an indictment, any désignation of it in the indietment is immate- 
liai. It was so held by tliis Court in the case of U. S. v. Bennett, 17 
BlatcM. 357. The prior case of U. S. v. Mason, 12 BlatcM. 497, is 
not contrary to this. AU that was said in the Mason Case is that^a 
wrong désignation of the bOl was a defect. It was not said to be a 
fatal defect, and the connt was not held bad for that reason, but for 
other reasons stated. The law applicable hère is stated in Bennett's 
Case, supra. 

Next it is contended that there is a fatal variance between the in- 
dictment and the proof because ail the matter printed on the back of 
the note put in évidence is not set forth in the indictment. The 
matter set forth in the indictment was proved as laid. The indiot- 
men^t does not charge that the matter set forth constituted aU the 
matter on the back of the bill, nor was it necessary to set forth aU the 
matter on the back of the bUl. What is omitted is a mère notice re- 
quired by law to be placed npon notes of this character, but which is 
no part of the contract. The allégation of the indictment that the 
bill was in the words and figures foUowing does not mean that ail 
the words and figures printed on the back of the bill, and forming 
no part of titie contract, set forth on the face pf the bill, are stated. 
Where an instrument is set forth in the indictthebit by its purport, the 
allégation refers to what appears on the face of the instrument. U. 
S. T. Hinman, 1 Baldw. 292. 

The remaining question is radsed by the objection taken to the prov- 
ing that the accused was the person who passed the bUl to Abel by 
the confession of the accused that he so passed it. In support of thjs 
objection, the rule that the corpus delicti cannot be proved by the ad- 
mission of the accused is relied on. That rule was not infringed at 
the trial of this case. "When the charge is uttering counterf eit money 
with int^t to defraud, the corpus delicti is sufiiciently proved when 
it is shown that the counterfeit bill described had been uttered as 
true. That being shown, the agency of the accused in passing the bill 
may be shown by his confession. Abb. Tr. Brief, p. 305. In this case 
the uttering of the bill as true to Abel was clearly proved before évi- 
dence of the cooifession of the accused was admitted. 

I am also asked to set aside the verdict as not supported by the 
weight pf évidence. In my opinion the verdict was in accordance 
with the weight of évidence. 

Both motions must therefore be dismissed. 



In re STANDAUD VABNISH WORKS. 

(Olrcidt Court, S. D. New York. Jammry 9, 1893.) 

CuBTOMs DuTiEs— Candlb Tab— Act Oct. 1, 1890. 

The article known in trade as "candie tar" or "palm pitcti" Is not dutiable 
aa "waste," under paragraph 472, at 10 per cent, ad valorem, but Is propèrly 
assessed as a nonenumerated manufactured article at 20 pet fcent. ad 
valorem, under section 4 of the act of Octotaer 1, 1800. 
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At Law. Appeal by importera from décision of United States gên- 
erai appraisera. Afflnned. 

The standard Vamish Works Imported by tte steamer Califomia on May 
18, 1891, certain merchandise known as "candie tar" or "palm pitch," which 
was classifled and assessed for duty by the collector of castoms at New York 
as a nonenumerated manufactured article, at 20 per cent, ad valorem, under 
section 4 of the act of October 1, 1890. The importers duly protesttd, claim- 
ing the same to be dutiable at 10 per cent, ad valorem, as "waste," under para- 
graph 472 of sald act. The board of United States gênerai appralsers afflrmed 
the assessment of the coUector, and aa appeal was taken by the importers to 
the United States circuit court, imder the provisions of the act of June 10, 
1890. The subjoct of the importation was produced by subjecting tallow, 
animal grease, and palm oU to treatment la closed retorts or boUers to super- 
heated steam, whereby the stéarine and the candie tar were separated, the 
stéarine oarried out of the retort by distillation, and the candie tar remalniug 
ta the retort This manufacture resulted ta the two products,— stéarine and 
candie tar; the latter of whlch is used for waterproofing barrels, covering 
roofs, and also for increasing the body of vamish. The Importers claimed 
it to be mère waste, and not a biproduct. 

Edward Mitchell, U. S. Atty., and Henry C. Platt, Asst, U. S. Atty., 
for collector. 
W. Wickham Smith, for importers. 

COXE, District Judge, (orally.) The merchandise in this case is a 
mamifactured article, and is imported, bought, sold and used, as an 
article of trade and commerce. It is not a natural product, and there 
is no évidence in the record to show that it can be made, except by the 
process described. 

The décision of the United States gênerai appralsers is afflrmed. 



In re WHITB et al 
(Circuit Court, S. D. New York. January 5, 1893.) 

1. CusTOMS DuTiES — Appeal fkom General Appraiseks— Evidence. 

Tlie décisions of the board of Unitod States gênerai appralsers on dls- 
puted évidence as to the facts wlU not be disturbed by the court. 

2. Same — Classification — Buelaps. 

Paddings or canvas, from 18 to 24 inches in width, and used chiefly tn 
the clothlng trade, and for making small bags, and for simUar purposes. 
are dutiable, under the act of October, 1890, as "burlaps," at 1% cents per 
pound, under paragraph 364, and not as "manufaetures of jute," at 40 per 
centum ad valorem, under paragraph 374 of sald act. 
8. Same— Construction of Acts. 

The act of March 3, 1883, provided specially for a duty upon "paddings" 
and "canvas" (paragraph 334) différent from "burlaps," (paragraph 338,) 
but the act of October 1, 1890, omitted any spécial mention of paddings 
or canvas in any paragraph. Held that, as jute paddings or canvas are a 
species of "burlaps," they are now dutiable, as such, under the latter act. 

At Law. Appeal from décision of the United States gênerai ap- 
pralsers. Afflrmed. 

Tiie impcirted merchandise In this suit consisted of jute goods woven, from 
18 to 24 inches la width, commonly known in tho trade as "paddings" or 
"canvas," which were classifled by the collector as "manufactures of jute, ' 
dutiable at 40 per cent, ad valorem, under paragraph 374 of the tariff act of 
October 1, 3890. The Importers duly protested, clalmlng sald merchandise to 
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be propcEly dutiable as "burlapà," of Jute, not exceedlûg 60 taches ta wldth, 
at 1% cents per pound, under paragrapb 364: of sald act. The board o* United 
Stajtes gênerai appralsers sustained the protest of the importers, that the 
gobds ta controvefsy were burlapS, and reversed the décision of the collector. 
The collector appf aled from their décision to the United States circuit court, 
under tlie provisions' of the act of Jtme 10, 1890. 

It vvas contended, on behalf of ttie collector, that the merchandise to suit 
was of that character and make whlch had always been known, prior to Iftie 
passage of the act of Ootober 1, 1890, in trade and commerce, as paddiugs or 
canvas, and was chiefly used in the clothtag trade; that congress in the tariff 
act of IVIarch 3, 1883, had differentlated canvas and paddings from bui-laps 
and placed a différent rate of duty th'sreon, (quoting paragràphs 334 and 338 
of the tariff act of March 3, 1883;) that prior tarife acts had also made the same 
distinction between the two articles; that the décisions of the treasury depart- 
uient had for many years made his dlsttactlon; that under the act of 1883 sev- 
eral cases had befx. tried ta the Uidted States circuit court wherein juries had 
found that paddtags and canvas, under the act of 1883, were a différent article 
from the burlaips of commerce; that congress, in the net of 1890, must be pre- 
sumed to hâve legislated in view of the prior décisions ôf the department and 
the courts, and of the disttaction always made ta prior législation; that as con- 
grçss had seen fit in the act of October 1, 1890, to omit the paddings and can- 
vas paragraph of the act of 1883, and had not provided speciflcally for a duty 
thereon, they tatended such articles to fall under paragraph 374, and to be 
tacluded withln the terms "ail manufactures of jute," and under the princl- 
ples of construction laid down by the suprême court ta the case of Eobertson 
y. Kosenthal, 132 U. S. 460, 10 Sup. Ct. Rep. 120, paddings and canvas, such 
as those in suit, were not relegated to the burlap clause (paragraph 364) of 
the act of October 1, 1890. 

It wàs contended, on behalf of the importers, that "burlaps" was a gênerai 
name for a class of goods that were used by varions trades, such as the up- 
holstery bagging, oll cloth, clothing trades, etc., and that the différent trades 
used différent widths and makes of the same articles of "burlaps; " that ta the 
clothtag trade the narrtow burlap was known as canvas or padding, and as 
congress had seen fit to omit any spécial mention of cinvas or paddings, by 
n.ame, ta the act of October, 1890, the most spécifie description tliereof to be 
found ta that act was the term "burlaps" ta paragraph 364, wtach more 
speciftcally described and deslgnated the articles in suit than the more gênerai 
term "manufactures of jute." 

Edward Mitckell, U. S. Atty., and Henry 0. Platt^ Asst U. S, Atty., 
for collector. 

Stephen G. Clarke, for importers. 

COXE, District Judge, (orally.) The only question in this cause is 
one of fact. It is conceded on ail sides that the term "burlaps," (para- 
graph 364,) found in the act of 1890, is a more spécifie désignation of 
the imported goods than the term, "manufactures of jute or 
other vegetable fibre, etc., not specially provided for in this 
act," (paragraph 374) Are they burlaps? This question of 
fact was thoroughly tried ont before the board of appraisers, and 
the board has reported that ail of the articles in controversy are 
burlaps. Giving to their décision only the weight which would be 
given to the report of a master in chancery,.it does i^ot seem to me 
that this court, sitting in review, would be justifled in reversing their 
flnding upon this question of fact. They hâve advantages which an 
appellate tribunal cannot hâve. They see and hear witnesses and 
can better détermine what weight should be given to their testi- 
mony. Witness after witness called by the importer testifled that 
thèse articles were commercially known as "burlaps;" and, stating 
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the case as favorably for the appellant as the facts warrant, tàere 
was simply a dispute upon the évidence before tlie board. They hav- 
ing reached a conclusion, wMch I think was amply sustained by the 
proof, it seems to me that their décision should be undisturbed. The 
décision of the board is afflrmed. 



FACHEI V. MAGONÏÏ. 
(Circuit Court, S. D. New York. Noreinber 22, 1892.) 

CtJSTOMS DUTIBB— AllOWANCE OF TaeE— JuTE IK BaLES. 

Under section 2898, Bev. St. U. S., which provides tliat "actual tare 
shall be allowed," an allowance must be made, in estlmating the duty on 
jute in baies, for the weight of jute tie ropes with which the baies are 
bound up; it appearing that between buyer and seller thèse ropes are re- 
garded as tare, and are never oharged for, a déduction equal to their 
weight being made from the total weight of the baie, and only the net 
weight being bUled. 

At Law. Action to recover duties paid. Verdict directed for 
plaintiff. 

Plaintif! imported at the port of New York, ta 1886 and 1887, certain baies 
of jute secured by tie bands or ropes, also of jute, but so tangled, knotted, 
and broken as to be worthless except for paper stock. The baies were Invoiced 
at priées per baie of 400 pounds; and the United States weigher reported 
to the collector of customs their gross weight only, omitting to report the 
weight of the tie banda and the net weight of jute ta eacb baie. Duty was 
assessed by the défendant, as collector of customs, at 20 per cent, ad valorem 
on the value stated in the tavolces, under the piovlsioû for "jute" contained 
In paragraph 333, Schedule J, Heyl, (Act March 3, 1883; 22 St. at Large, p. 
507;) and the importer, havmg duly protested and appealed, as required by 
law, brought this action to recover the same percentage of the duty exacted 
which the weight of the tie bands represented of the total weight of the baies. 
The importer cited Eev. St. § 2898, which provides that ta certata cases 
invoice tare, or an agreed tare, may be allowed, and then that "ta ail other 
cases the actual tare should be allowed." Upon the trial évidence was glven, 
and not contradicted, that the tie bands weighed, mvariably, six pounds per 
baie of jute; that they were useless except as paper stock,— for which the 
tarife act then ta force provided free entry, (paragraph 754, Heyl;) that they 
were regarded by ail welghers as "tare," and also by dealers In jute, who, 
seUtag it by the pound, always made an allowance of six pounds from the 
total weight of each baie, and charged only for the rematader. 

Defendant's counsel then moved for a direction of verdict for défendant, 
and plaintlfC's counsel made a simUar motion in his behalf. 

Comstock & Brown, for plaintiff. 

Edward Mitchell, U. S. Atty,, and Thomas Greenwood, Asst. U. S. 
Atty., for défendant. 

LA COMBE, Circuit Judge, (orally.) I direct a verdict for the plain- 
tiff for the amonnt of duty exacted on thèse tie bands. 
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KNOX ROCE-BLASTING CO. V. DBAKB et m. 

(Çircmt Court, S. D. New York. December 31, 1390.) 

No. 4,596. 

Patents for Inventions — Validitt — Pbiob Use. 

Letters patent No. 291,606, issued Jaauary 8, 1884, to John L. L. Knox, 
for "an improvement In metUods of and tools for blasting rocks," was not 
invalidated by any prior Use Of the Invention tbfereln described. 

In Equity; Bïll by the Knox Rock-Blasting Company against 
Drake and Stratton for infringement of a patent. Decree for corn- 
plaiuant. 

?he blll chargea défendants wlth Infringement of letters patent No. 291,606, 
uranted on January 8, ISS^t, to John L. L. Knox, for an Improvement to 
luethods Of, and tools for, blasttog rocks. Défendants alléged tbat tlie patent 
was totàlld by reason of prlor use of tlie invention by others. The claims 
of the patent, of which Infringemeht was charged, are: "(1) The vrtthto- 
descrlbed method of blasting rock, whereby the alignment of the fractures 
upon the opposite sides of , the bore is insured, which conslsts, essentlajly, 
ta fonntag lon^tudtbal grooves In the opposite sldes of a cyltodrtcal bore, 
said grooves havtog equal sides, and so sltuated as that a plane blsecttog two 
opposite grooves wûl blaeot: the axis of the cyltodrical bore, substantially as 
and for the purposes described. (2) The within-described Instrument for 
cuttlng grooves In oyttndrical blasting bores, said tostrument . havmg a hex- 
agonal flat cutttog face, two sides, c, paraUel, and of the length and distance 
apart, equal to the sides of a square inscribed withto the circle of the cyUn- 
drical bore to be operated upon, and cuttlng edges, a, of equal length, and so 
sltuated as that a Une jotaing the potots, b, wiU pass through a point equi- 
distant f rom the ends of the sides, c, substantially as and for the purpose» 
described." ; ,': 

W. Bakewell & Sons aiîid Kerr & Çurtis, for conaplainant 
Arthur G. Butts, for défendants. 

WALLACE, Circuit Judge, (after stating the facts.) It is alto- 
gether unlikdy that an invention which is so useful and meritorious 
as the one which is the subject of the patent in suit, and which, as 
soon as it was patented, and introduced to the notice of quarrymen, 
was 80 immediately and gènerally rècognized as an extremely valua- 
ble oné, wouïd hâve made no mark, and slumbered in obscurity, if 
it had beea known and used by intelligent quarrymen any considér- 
able length of time before it was patented. The défense of prior use 
made by the évidence for the défendants is an unusually weak one, 
teeted by the (Cules which apply to such a défense, and faUs far short 
of the satisfâctory démonstration which is required to overcome the 
presumption of novelty aristng from the grant of letters patent. 
America» Bell TeL Co. v. People's Tel. Co., 22 Blatchf, 531, 536, 22 
Fed. Rep. 309. A decree is ordered for the complainant 
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WANAMAKER v. ENTERPRISE MANUP'G CO. 
(Circuit Court of Appeals, Thlrd Circuit January 27, 1893.) 

No. 16. 

1. Patents for Inventions— Comitt between Circuits. 

A circuit court should follow the décision of anotlier circuit court up- 
holding a patent, except wlien new évidence of invalidity is introduced, 
and in the latter event should confine its investigation to the additional 
évidence. National Cash Register Co. v. American Cash Register Co., 53 
Fed. Rep. 367, followed. 

a. Samb— Circuit Court ci- Appeals. 

The rule of comity between circuit courts In respect to décisions in 
patent cases does not apply to the circuit court of appeals, and the latter 
court wiU examine independently ail the questions presented by the 
record. 

3. Same. 

-The first clalm of letters patent No. 271,398, issued to John G. Baker. 
January 30, 1883, for Improvements ta mechanlsm for cutting up plastic 
or yielding substances, consisting of a machine in ■whlch the sole reliance 
for cutting is upon a knife or other cutting device, operating in conjunction 
wlth a perforated plate at the points of diseharge from the casing, and 
in \vhich there Is no Intentionàl disturbance of the substance to be eut 
other than to force it forward before It reaches the plate, is not invalid 
because of anticipation. 46 Fed. Rep. 854, afflrmed. Enterprise Manuf'g 
Co. V. Sargent, 28 Fed. Rep. 185, and 34 Fed. Rep. 134, approved. 

4 Samb— Infrtngement. 

ïhia clalm Is Infringed by a machine whlch contalns ail of the éléments 
enumerated therein, although there Is some untntentional disturbance 
caused by the forcing apparatus in the substance to be eut before it 
réaches the plate. 46 Fed. Rep. 854, afflrmed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Penusylvania. 

In Equity. Bill by the Enterprise Manufacturing Company 
against John Wanamaker, as a seller of a meat-cutting device, for 
infringement of letters patent No. 271,398, issued January 30, 1883, 
to John G. Baker, for improvements in mechanism to eut up plastic 
or yieldÏQg substances. The circuit court found that the flrst claim 
was valid, and that défendant infringed the same, but that he did not 
infringe the second claim, and accordingly entered a decree for 
infringement of the first claim. See 46 Fed. Eep. 854. Défendant 
appeals. Aflrmed. 

The first claim of the patent reads as follovrs: 

"The combmatlon, in a machine for cutting up plastic or yielding substances, 
of the following Instnimentalities, namely: Flrst, a casing for contalolng 
the substances to be eut up; second, a perforated plate at or near the end of 
the casing; thlrd, a device for forcing the crude mass forward in the casing 
and against the said plate without otherwise dlsturbing the integrity of the 
said mass; and, fourth, a knife operating against the inner face of the plate, 
and servlng as the sole means, in connection wlth the said plate, of cutting up 
the mass by sevëring thcrefrom the portions which enter the perforations; 
ail substantiaUy as set forth." 

In the opinion delivered hy the circuit court it is said: 

"The first clalm is clearly and precisely stated. Its essential éléments are 
the casing; tiie perforated plate; the forcing device, whlch drives the mass 
forward without otherwise dlsturbing its Integrity; and the Imlfe operating 
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against the limer surface of the plate, and servlng as the sole nieans, In con- 
nection with the plate, of cuttlng the mass." 

The circuit court further said iu resi)ect to the alleged infringing 
device: 

"The defendant's machine is accurately descrlbed by thèse tenus. It con- 
talns each of the éléments named. It has In comblnatlon the cyllnder or cas- 
Ing, a forcing device, a perforated plate, and a ktlfe operating agaùist Its 
inner slde, servlng as the sole means, hi conjmiction wlth the plate, of cuttlng 
up the mass. The Angers and cyllnder are so constructed that thelr coactlon 
opérâtes to force the mass fonvard, whUe the sharpened edges or flat sldes 
of the former act as knlves, and sever the partlcles of méat or other plastic 
substance, as they enter the perforations In the plate. In prmclple, opéra- 
tion, and effect it answers the descriptive tenus of the <daim. It shows 
marked structural différences, but they are unlmportant" 

Horaxîe Pettit, for appellant. 
Charles Howson, for appellee. 

Before DALLAS, Circuit Judge, and WALES and BUFFIXGTOlSr, 
District Judges. 

DALLAS, Circuit Judge. This suit was for infringement of claims 
1 and 2 of patent No. 271,398, issued to John Q. Baker upon January 
30, 1883, for an "impiovement in mechanism to eut up plastic oi* 
yielding substances." The circuit court decided that the second claim 
was not infringed, and therefore the first claim is the only one for 
considération hère. The défenses were and are that the patent is in- 
valid; and ttiat, even if valid, it is not infringed. This claJm had been 
twice before the circuit court for the district of Connecticut, by 
which its validity was considered, — ^first on motion for preliminary 
injunction, and afterwards upon final hearing. On both occasions 
it was sustained. Enterprise Mànuf 'g Co. v. Sargent^ 28 Ped. Eep. 185, 
and 34 Fed. Eep. 134. The circuit court hère was asked to consider the 
whole subject anew» This it déclined to do, but, accepting the prior 
décision of the circuit court in Connecticut as determinate of the 
effect of the eTÏdence upon which it had been based, conflned its own 
investigation to the additional évidence introduced in this case. 
This was precisely accordant with well-settled and approred circuit 
court practice. National Cash Kégister Co. v. American Cash Eeg- 
ister Co., 53 Fed. Eep. 3p7, (decided by this court at this tenu.) That 
practice, however, is not applicable to this court; and we therefore 
hâve independently examined the entire record before us, irre- 
spective of the décision of Judge Shipman, to which we hâve ref erred, 
aud in réview of the decree now appealed from. This examination 
has, neverthéless, fully satisfled us that (so far as presently material) 
both are right; and lie two opinions, taken together, so amply sus- 
tain the conclusion reached by the court below in this case as to ren- 
der it whoUy unnecessary to add anything in its support 

The decree of the circuit court is aflOrmed, with costs. 
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ACOUMULATOR CO. v. CONSOLIDATED BLECTJIIC SïORAGB 00. 

et al. 

(Circuit Court, D. New Jersey. December 13, 1892.) 

1. Patekts fob Inventions— Ihjcnction — Comitt bbtwben Cibcuits— Con- 

TEMPT. 

Where a court Issues an injunctlon to prevent Infringement of a patent 
solely upon the authorlty of a décision ta another circuit in a suit between 
the same parties, It will, on a motion for an attachment for contempt in 
violatmg the injunctlon, follow tlie construction whlch was placed upon the 
patent in such other circuit. 

2. Same— Contempt— Etidencb. 

In contempt proeeediags to punish an alleged violation of an Injunctlon 
against the infringement of reissued letters patent No. 11,047, granted De- 
cember 17, 1889, to Joseph WUson Swan, assignor to the Blectrical Accumu- 
lator Company, for an Improvement la secondary batteries, the question 
bemg as to whether, in the plates now made by défendants, the active ma- 
terial, or material to become active, Is packed in ilie perforations of the 
plate excluelvely, or is It also made to adhère to the surfajoe of the plate, 
the coiu-t wIU not adjudge them guUty of contempt when there Is a direct 
conflict between the expert wltnesses as to the fact; for, the proceeding 
being crlmùial In its nature, défendant is entitled to the beneflt of auy 
reasonable doubt. 

In Equity. Bill by the Accumulator Company against the Con- 
Bolidated Electric Storage Company for infringement of reissued let- 
ters patent No. 11,047, granted December 17, 1889, to Joseph Wilson 
Swan, assigner to the Electrical Accumulator Company, for an im- 
provement in storage batteries. An injunctlon was heretofore granted 
on the authority of the décision by Judge Coxe in the circuit court for 
the southem district of New York in Electrical Accumulator Co. v. 
New York & H. B. Co., 50 Fed. Eep. 81. The cause is now heard on a 
motion for attachment against défendants as for a contempt m Tiolat- 
ing the mjunction. Motion denied. 

P. H, Betts, for the motion. 

William H. Kenyon and C. L. Mitchell, opposed. 

GEEEN, District Judge. The défendants are chargea with the 
willful violation of the injunctlon heretofore granted by this court, 
whereby the défendants were commanded and enjoined — 

"Forever to desist from directly or mdlrectly maklng or causing to be made, 
uslng or causing to be used, or vending to others to be used la any manner, any 
secondary batteries containing or embodying the invention secvu^ed to Joseph 
Wilson Swan on the 17th day of December, 1889, by letters patent No. 11,047, 
for an Improvement la secondary batteries, which invention was described 
therein as foUows: 'A jerforated or cellular plate for secondary batteries, 
haviag the perforations or cells extendmg throiigh the plate, and the active 
material, or materials to become active, packed In said perforations or cells 
only, substantially as described.' " 

It is alleged by the complainanta that the structure now made, 
used, and sold by the défendants is practicaUy the same structure 
which they were enjoined from using, makiag, or selling, and that, 
if such structure is in any respect whatever différent therefrom, the 
différence is an unsubstantial one. introduced for the very purpose 
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of eTasion, and, in eflfect, still appropriâtes the essence of th.e inven- 
tion ëeciired to Mr. Swan. 

The cause in whlch the enjoining decree of this court was made 
was never argu^d or presented to it for adjudication upon its merits. 
A suit wholly idehtical in character, between practically the same 
parties, toucMng the same invention, and alleging the same acts and 
causes of infringement^ was at issue in the circuit court for the 
Boutihenn; district ofÉew York, and was there finally determined tu 
favor of the eomplainants; the decree upholding the letters patent 
referred to, in ail respecte, and sustaining the invention thereby se- 
cured to Mr. Swan as clearly having patentable novelty. Electrical 
Accumulator Co. v. New York & H. E. Co., 50 Fed. Rep. 81. As a 
resuit of this adjudication, the défendants were duly : enjoined by 
that court from ail furttier infringing acts. This adjudication be- 
ing brought to the attention of this court, upon the well-known doc- 
trine of Gptnity, it waS; immediately foUowed in this circuit; and, 
practically witiiout any contest, an enjoining decree sîmilar to the 
one made in New York was made in this circuit. It foUows that 
the construction which the circuit court in the district of New York 
gave to the letters patent in this case is the construction supposed 
to be adopted by this court in its action granting the injunction; 
and such construction will be adhered to in the considération of this 
motion. In fact, upon the somewhat hnrried examination that has 
been given to the matters involved on this motion, I cannot see how 
any other or broader construction could be given to the letters 
patent than has been given iu the suit referred to by his honor, 
Judge Ooxa The only daim made by the inventer expressly dé- 
clares that iiie main characteristic of his invention consists in a 
plate for secondary batteries, having ceUs or perforations extending 
through the plate, and the active material, or matériel to become ac- 
tive, packed in said perforations or cells only. The word "only" 
clearly means "exclusively," and that the inventer meant, therefore, 
to say that in his invention the active material, or the material to 
become active, was to bè placed or packed in the perforations or 
cells of the plate, to the entire exclusion of every other réceptacle or 
part of the plate. Judge (Doxe, in his opinion, tersely says: 

"The real Invention of Swan was the comblnation of a support, plate, or grld, 
a perforated plate, with active material se combined therewith as to exlst 
only in the perforations." 

I concur f ully in that conclusion. 

Adopting, then, this as the true and légal définition of the tuven- 
tion of Mr. Swan, and which the défendants were enjoined from 
using, making, or vending, does the structure now made and sold by 
them in any wise infringe it? If it does, they hâve undoubtedly 
violated the mandatory order of this court. If it does not, this mo- 
tion must go for nothing. The défendants place their sole défense 
to this serions charge upon the fact that not only do they pack the 
active material in the perforations of a grid or supporting plate, 
but, as well, and as an essential part of that structure, pack it upon 
the surface of the plate; and they insist that grids forming part of 
a storage battery having active material packed, pressed upon, or 
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otherwise affixed to the face of th.e plate, outside of tlie perforations, 
are not to be included within tlie purTiew of the injunction. The 
grid now made by the défendants lias been somewhat chaiiged in 
construction since tlie injunction was issued. The network of the 
crossbars within the outer supporting framework, that f oi-m the 
perforated portion, is considerably thimier, measuring in a direction 
through the thickness of the plate as a finished plate, than in the 
old gi'id. The perforations are smailer. There are now 625 per- 
forations in the présent grid. In the old grid, there were 400. The 
outside frame is slightly raised above the level of the inside di- 
vision or network bars, and the edges of thèse bars are thinner, and 
more knife-like, than formerly. But thèse différences are mère mat- 
ters of détail, not in any wise affecting the question under considéra^ 
tion. If there were no other explanations given in excuse for the al- 
leged infringements than such as are based upon thèse changes in 
structure, the défendants would be wholly without justification. But 
they claim that, not only are the grids differently constructed, but, as 
well, that the active material which they use is packed or made to 
adhère to the surface of the grid, and that such a combination of 
perforated plate and active material, packed outside the perfora- 
tions, and on the surface of the plate, is not within either the terms 
of the Swan letters patent, nor the construction placed upon them 
by the court in New York. 

The complainants deny, in toto, that any of the active material 
in the défendants' plates is outside the perforations. On this point, 
Mr. Vansize, in his affldavit, says: 

"The said batteries [1. e., those made since tlie injunction by the défendants] 
are composed ol perforated plates of métal, [that is, lead, or an alloy of 
lead.] The perforations extend completely through the plate, and are sub- 
stantially equidlstant, wlth respect to each other. The active material is 
packed in the perforations, and completely flUs the perforations, and such 
active material is packed within the perforations only." "There Is absolutely 
no différence between the battery plates and the cells of battery formerly 
manufactured by the défendant company, and adjudged to be an Infringe- 
ment." 

In a later affidavit, he says: 

"In most of the plates heretofore examlned by me, and referred to In my 
former affidavit, the active material is substantially confined to the perforations 
only. There may be isolated points upon the surface of thèse plates, or im- 
perfections or Inaccuracies, which give lodgment to small quantitles of the 
active material; but such active material is not présent, in any useful quantity, 
outside the perforations." 

And again: 

"For ail substantial purposes, any active material left upon the surface of 
any of the divisions is of no value, because so small In amount, and so thin, 
that It has no cohérence or permanency, but will flake ofC as soon as the battery 
is put into use, and must be presumed to hâve been so intended by the 
makers." 

On the other hand, expert witnesses caJled by the défendant as 
positively déclare that the amount of active material adhering to the 
surface of the plate, and not packed in the perforations, is quite 
thick and substantial. Prof. Brackett, in his affidavit, déclares that, 
from inspection of the plates manufactured by défendants, from 15 
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to 20 per cent, of the aetÎTe material is outside the perforations. 
Mr. Salom testifles that — 

"Sucli surface layer of active matetial as la found on ail of défendants' plates is, 
■when taken by Itself , and entirely apart f rom such active material as is packed 
in the perforations, a more substantial and efficient layer, and vastly more sub- 
stantial and efficient layer of active matériel for the purpose of a storage 
battery In the ordinary uses of such a battery, than the active layer of the 
weSl-tnown Plaute battery which is procured by electrlcal disintegratlon of 
the leaden support itself." 

It is extremely difficulté not to say hazardous, for a court to dissect, 
analyze, and weigh aJBdavits such as thèse, taken ex parte, and so 
contradictory in material statements, and to adjudge where the truth 
lies. To aid the court in arriving at a just conclusion, the witnesses 
should be subject to a most rigid cross-examination. FaUing that, 
there must, of necessity, be left in the mind a doubt, of which, in pro- 
ceedinga of this nature, the défendant is entitled to the beneflt. Is 
this structure of the défendants the same as the structure in the 
îTew York case? The aflarmative is as strongly asserted by the 
one side as the négative is by the other. If it be true that the 
active material adhering to the surface of the plate now made by 
the défendants is so sùbstantial as to be in quantity 15 to 20 per 
cent, of ttie whole, I can hardly hold that the structure is the same 
as heretdfore adjudicated to be an tafringement of the complainant's 
plata In that plate the material outside the perforations was ad- 
mîtt^J^ so very slight in quantity as to be negligible. Personal in- 
spection Of the plate in question has not destroyed the doubt I 
frantly say that, as a nonexpert, I am unable to see how the ad- 
hésion "of the minute quantity of active material upon the knife- 
blade èdge of the division bars of the défendants' grid can possibly 
amount èo the percentage of the whole as testifled to. It is to me 
almost inOTedible. But the swom statement is before me, and I can- 
not reject it Two witnesses assert it as a fact. But one witness 
contradicts it. I cannot, under such circumstances, give any great 
crédit to the évidence of mère eyesight. 

With this doubt, then, as to the character of the défendante' grid, 
existing, I thinlî I should not grant the motion for attachment. 
This proceeding is criminal in its nature and character, and the same 
rule should govern as la the trial of tadictmente. The burden of 
proof establishtng violation of the iajunction is upon the complain- 
ant, and the défendants are entitled to the beneflt of any reason- 
able doubt The motion is denied. 
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et aL 

(Circuit Court, D. New Jersey. Januai-y 17, 1893.) 

Patents for Inventions — Prelïminabt Injunction — Comity betweeh 

ClROTJITS. 

On a motion for a prellminary injimction against the infrlngement of a 
patent a circuit court wlll ordinarUy follow the décision of another circuit 
court upholding the patent and declaring infringement, especiaUy when 
the parties are practlcally the same, and the acts complained of are Iden- 
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tical; and thé Injvmctlon will not be denied upon the ground of a newly-dis- 
covered défense, or additional évidence, unless It Is of so potent a character 
as to convince the court almost beyond a reasonable doubt that. If pre- 
sented in the prier case, the resuit would hâve been entlrely difterent. 

2. Same. 

On a motion for a prellmlnary Injunctlon against the inf rmgement of let- 
ters patent No. 252,002, granted to C. A. Faure, for secondary storago 
batteries, it appeared that the patent had been thrice sustained In another 
circuit after long, expensive, and arduous lltigation; but there was pre- 
sented as a new défense évidence tending to show that the inventer had 
procured a Spanish patent for the same invention, whlch had slnce explred 
by limitation. It appeared, however, that this défense had been set up 
ta the prlor case, subséquent to the decree thereln, by a motion to dissolve 
the injunction, and that the court had then refused, on practicaUy the same 
évidence, and after fuU argument, to suspend the injunction or vacate 
the decree. On tlie présent motion defendant's affldavits, both as to the 
identity of the taventlon covered by the Spanish patent and as to the ex- 
piration thereof, were strongly controverted by complalnant. Hdâ, that 
on this State of facts the court would not deprive complalnant of the fruits 
of its vlctory by denytag the prellmlnary Injunction, but would requlre it 
to give a bond to cover any damages caused thereby to défendant, tn case 
the défense was held valid after final hearmg. 

In Equity. Bill by the Accumulator Company against the Con- 
solidated Electric Storage Company and others for lafringement of a 
patent. Heard on motion for prelitninary injunction. Granted. 

F. H. Betts, for complalnant. 

Thomas W. Osborne, William H. Kenyon, and 0. L. Mitchell, for 
défendants. 

GEEEN, District Judge. The bOl of complaint in this case was 
filed to enjoin an infringement of certain letters patent now owned 
by the complainant, dated January 3,. 1882, and numbered 252,002, 
and granted to C. A. Faure, for secondary storage batteries. The 
first claim of this patent has been upheld and sustained as a valid 
cladm by the United States circuit court for the southem district of 
New York in several contested cases. Electrical Accumulator Co. v. 
Julien Electric Co., 38 Fed. Eep. 117, and Electrical Accumulator Co. 
V. New York & H. E. Co., 40 Fed. Eep. 328. The défendant company in 
the flrst-named case, — the Julien Electric Company, — ^and who was 
practically the défendant in the second case also, has been absorbed 
by the Consolidated Electric Storage Company, the présent défend- 
ant. Mr. Bracken, the président of the défendant company, was the 
président of the Julien Electrical Company, and it is not denied that 
-the défendant company has taken over ail the plant and business of 
the Julien Electrical Company to itself, and is practically its suc- 
cessor. The letters patent having been declared valid by a judgment 
of a circuit court of the United States, this court will adopt such ad- 
judication on well-established principles, and accept the conelusions 
there arrived at, especiaUy as the parties are the same, or practi- 
cally so, and the infringing acts are substantially identical in char- 
acter. 

The complainant now comes into this court to ask for a preliminary 
injunction against the défendant, and as it appears that the acts 
which the complainant allèges to be infringing acts b*ve been ad- 
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jtidg^ i^b'^ bè in a court ot èômpetent jurisdiction M anotlier cir- 
cuit/ .an^ t^atlhë predecessors défendait hâve iDiéen enjoined 
and prohibited by the decree of such circuit court frpmtiie commis- 
sion of such. infringing acts, ordinarily tlie motion would be granted. 
Thé côait^:wliich exista between the fédéral courts would justify 
suçh action On the part of this, court vi^ithout further investigation 
into the mérits pf the case. 

But thei défendants allège that they hâve a new and valid défense 
to thé chstrgiBS made against them by the complainant Admitting, 
they say, |tij3-t the letters patent now owned by the complainant were 
vaJid when graixted, and that the claim alleged to be infringed has 
been sustained by the circuit court in the jurisdiction mentioned, 
yet that since that adjudicationit has been made known to Lhetu that 
Fauré obtàin^<i a patent in Spaih for the same invention covered by 
the letters patent in the IJnited States; that the patent in Spain, 
being limitai to a tenn of 10 years, and having been issued in 1881, 
ipso facto expired in 1891, which date was previous to the alleged in- 
fringing acts committed by the défendant corporation; that, the ex- 
piration of the Spanish patent necessarily ending by force of the stat- 
ute the life of the American patent, the monopoly which had been se- 
cured to Faure by the American letters patent has ceased and deter- 
mined, and that there is no longer any hindrance to the manufacture 
of storage batteries as invented by Faïu-e in this counlry. They 
further déclare that this défense has never been raised and deter- 
mined by any court, and is now made for the flrst time, on this présent 
occasion, and hence they contend that no preliminary injunction 
shctald be granted. 

The rule is well settled that where a patent has been declared 
valid by a décision of a circuit court of the United States in one cir- 
cuit, suCh décision will be foUowed by the fédéral courts in 
other circuits, unless it shall be made to appear that new évidence has 
been discovered, or a novel défense is to be presented, of such a char- 
acter and of such signiflcance that, if it had been introduced at the 
hearing in the other circuit, it would hâve led the court there to a différ- 
ent conclusion. Does this case fall within the exception? The com- 
plainant hère is entitled to ail the protection that can be justly claimed 
f rom the resuit in New York. The patent in question has been sustain- 
ed there after an unusually long, arduous^ and expensive litigation; not 
only once, but twice, and thrice. To deny to the complainant the 
fruits of its légal victory, .except for causes which necessarily compel 
such a resuit, would be to make judicial proceedings a trayesty of 
justice. Nor is it true that alleged new défenses wiH always work a 
suspension of the granting of an injunction based upon the adjudica- 
tion in another circuit. Such statement of the rule is too broad. The 
défense, to be effective, must be so potent in its chai*acter as to carry 
conviction almost to the degree of being beyond a reasonable doubt, 
that, if it had been made in the original cause, and upon the flrst hear- 
ing, the court would hâve arrived at a totally différent resuit. Now, 
in this case it appears that after the granting of the injunction upon 
final hearing in New York application was made by thèse défendants 
to the court there to dissolve that injunction upon the very ground 
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that the granting of the Spanish patent had been discovered, and that 
such Spanish patent had detennined by lapse bf time, and so liai de- 
termined the American patent The matter was vigorously argu^d, 
bat the court in New York declined to suspend the injunction, or ^a- 
cate tb«» decree which it had made. Judge Coxe in delivering the 
opinion of the court says: 

"ThiB Is a motlpn to dissolve an Injuuction issued pursuant to an Interlocutory 
decree on tlie gronnd that the complalnant's patent is lavalidated by the ex- 
piration of a Spanish patent for the same invention. At the oral argument 
it -was decided that the questions presented were too Important to be deter- 
mlned upon affldavits, but that the défendants should be permitted to amend 
their answer, and set up the explraton of the Spanish patent as a défense, and 
that the proof pro and con upon the Issue thus raised should be taken In the 
usual way. The only question reserved for further considération was whether, 
pendlng the taking of the proofs, the Injimctlon should be sustained. It must 
be remembered that the complainant obtahied a decree aftér an unusnally 
long, arduouB, and expensive litlgatlon. This decree was upon one daim only, 
and the claim was restricted wlthin narrow llmlts. A judgment so obtalned 
should not be lightly set aslde. To suspend the Injunction is tantambunt to 
vaCating tho decree. It would seem «njust to the complainant tO overthrow, 
even temporarily, a judgment reached after years ol toll upon ex parte, and 
possibly incorrect, statements. In a matter of such importance the complatu- 
ant should retaln Its rights until deprlved of them by testlmony presented in 
the usual course of equlty proceeding. With ordtnary dUlgenoe the question 
can be determlned in the course of a f ew months. The défendants cannot be 
serlously Injured by the short delay, especlally in view of the fact that they 
hâve at ail tlmes contended that there is nothlng novel or désirable in the com- 
plalnant's patent as Umited by the decree, and a Faure électrode has no ad- 
vantages over électrodes mechanlcally coated." 4T Fed. Bep. 892. 

The motion to dissolve the injunction was denied. 

From an examination of the papers it is apparent that the facts 
conceming the Spanish patent now opened to this court were fairly 
laid before the court in New York, yet that court was not persuaded 
to change its opinion as originally pronounced. Judge Coxe distinctly 
held that, notwithstanding the évidence touching the new mactars of 
défense, the complainant was entitled to retain aU the rights that had 
been accorded to it, until deprived of them by testimony presented in 
the usual course of equity proceedings. It is quite clear that if thèse 
rights ought to be retained by the complainant this court should not 
weaken or destroy them by refusing to accept and act upon the judg- 
ment of Judge Cîoxe tn the case before htm. The défense upon which 
the défendant now relies is, as has been stated, that the expiration of 
the Spanish patent has worlied the forfeiture of the American patent. 
Judge Ooxe, in the case of Brush Electric Co. v. Electrical Accumu- 
lator Co., 47 Fed. Eep. 48, in characterizing a défense of this nature, 
used this language: 

"It may as weU be admitted that this défense does not appeal strongly to the 
conscience of a court of equlty. Statute créâtes it, and tu aU cases where the 
facts are clear the statute must be implioltly foUowed. But no one can ex- 
amine the course of judicial décision upon the subject without belng Impressed 
with the fact that the courts hâve sought to construe It UberaUy, and hava 
seldom, except In the plalnest cases, permitted It to defeat a valuable patent." 

And again: 

"Thèse observations are, perhaps, only germane to the présent Inqulry, 'as 
they tend to emphasize the suggestion aiready made that In deaUng with a 
défense where, as in this case, the disaster followlng the inventor's act is so 
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©ut ofi proportion wltti the fault, If fault It be, the cdmrt shoald proceed with 
ti)i(^ Titmost caution, and, wliere the évidence Is not clear, give to the Inventor 
the beneflt o£ tlie doubt." 

If this alleged new défense is to prevail in opposition to this motion 
for an injunction pendente lite, it is necessary tliat the défendants 
sliould satisfy the court that the invention of the Spanish patent is 
the saine invention as that patented in the American patent, and 
that the term of the Spanish patent (actual or potential) has really tx- 
pired. The burden of proof mnst necessarUy faîl upon the défendant. 
The complainant dénies that the Spanish patent has actually explred, 
and insists that it is not for the same invention as the patent in ihe 
suit. As to the second contention, the expert witnesses for the com- 
plainant are as positive and as clear and as emphatio in their asser- 
tion that the invention protected by the Spanish patent is not identio- 
al in any respect with that protected by tlie American letters patent, 
as are the expert witnesses for the défense in their assertions to 
the contrary. Upon a somewhat hasty, and perhaps a superficial, cx- 
amination of the claims of th© two patents, there seems to be ground 
for asserting a distinct différence. Take, for iiistance, the firsc 
claim of the Spanish patent, it is clearly for a process. The first 
claim of the American patent is for a storage battery, or for an élé- 
ment of a storage battery. lake différences are apparent in othtr 
claims. I do not say that upon a close analysis of the two patents, 
with such light thrown upon them as able and expert witnesses may 
reflect by their testimony, the patents may not prove to be practically 
for the same invention; but in the présent state of the case, and as 
the matter has been presented to me, there exist serious doubts as 
to that, which, upon the présent motion, must be resolved againsi 
the défendant. 

I am unwUling, upon the proof s as they are now before me, to ren- 
der nugatory the adjudication of the circuit court in New Yorlî by 
refusing, upon the grounds taken by the défendant, a preliminary 
injunction. On the contrary, the true object of the preliminary in- 
junction is to retain matters in statu que untU a final heariug. 'ibe 
statu quo in this case, equitably considered, is that the défendant, be- 
ing under injunction in another jurisdiction, should be so dealt with by 
thfc court that such injunction would be, as far as pra«ticable, effective 
hère, the acts which it is doing having been determined to be iufrin2:e- 
ments of Faure's patent; and until the court can be fuUy satisfied 
that Faure's patent has no valid existence such acts ought to be en- 
joined. Of course it is quite possible that the position taken by the 
défendant touching the Spanish patent, and the insistment that its 
détermination has destroyed the American patent, may be the conclu- 
sion reached flnaUy by this court. If such resuit should be arrived at, 
tMs cause would faU from the want of jurisdiction of the court to en- 
tertain it. If this court has not jm^isdiction, its injunction would hâve 
been improvidently issued, and the défendant would be entitled to pe- 
cuniary redress for the resulting interférence with its business. Under 
thèse circumstances, while the motion for a preliminary injunction is 
granted, it is upon the condition that the complainant file a bond in 
the sum of $5,000 with the clerk of this court, conditioned for the pay- 
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ment of such pecunîary damages as may accrue to the défense l\v rea- 
son thereof, if it shall appeiar ânally that this court has been ousted 
of jurisdiction by the necessary eflect of the lapse of the Spaniah pat- 
ent. 



COOHRAN et al. v. ZIMMERMAN. 

(Carcuit Court, N. D. Ohio, B. D. July 14, 1892.) 

No. 4,840. 

1. Patknts fob Inventions— Reisbues—Validity—Furnacb Fuel Pbbdbk. 
Letters patent No. 368,813, issued Angust 23, 188T, to Cochran & Llnd- 
say, covered a fumaoe fuel leeder, consisting of a discharge pipe througli 
whlch, by an air blast, dust and shavlngs were carrled from the wood- 
working room into a coUector. The coUector was a chamber having an 
openlng through the top to permit the air to escape, whlle the dust and 
shavlngs fell down through a discharge pipe into a conductor pipe, which 
waa divlded into two branches,— one leading to the receivlng room, and the 
other directly into the fumace. A small pipe, F, was connected with the 
discharge pipe just before it entered the coUector, and was carried down, 
and introduced Into the conductor pipe near ita mouth; thus applying a 
part of the air blast to the shavlngs and dust just before they entered the 
fumace. This pipe was controUed by a cock wtiich regulated the amount 
of irhe blast. The patentée claimed, as part of hls combination, "the air 
pipe, F, provlded with regulating cock, f, connected with said conductor, 
D," and -with means for forcing air into the conductor for discharglng the 
shavlngs iT;ito the fumace, etc. Upon this patent, reissue No. 10,942 was 
granted July 10, 1888, and it was stated In the spécifications thereof that 
the pipe, F, although préférable, was not essential, and any other means 
for Introducing a blast into the conductor pipe would answer; and from the 
claim the words above quoted were omitted. Hdd, that thèse changes 
enlarged the scope of the Invention, and, in the absence of mlstake or in- 
advertence, the reissue was invalidated thereby. 

8. Samb— Anticipation. 

The reissue was also void because of anticipation by the Bmlaw patent, 
and by the patent of August 28, 1888, (No. 388,468,) to A. Wame, for 
which the application was filed Febmary 7, 1887. 

In Equity. Suit by Loyal Y. Cochran and William L Lindsay 
against Frederick Zimmerman for infringement of a patent. Bill 
dismissed. 

M. D. & L. L. Legget, for complaiaants. 
Offield & Towle, for défendant 

Before TAFT, Circuit Judge, and RICKS, District Judge. 

TAFT, Cifcuit Judge. This is a bill in equity to restrain défend- 
ant from the manufacture of a fumace fuel fe^er alleged to be an 
infringement of a patent owned by the complainants. The patent re- 
lied on in this bill is a reissue, No. 10,942, dated July 10, 1888. The 
original patent was No. 368,813, dated August 23, 1887. Application 
for it was filed June 6. 1887. The défenses are — ^First, that the re- 
issue was void; second, that the combination claimed as the invention 
was not novel; third, that it did not involve patentable invention; 
and, fourth, that defendant's feeders do not infringe, 

lie furnace fuel feeder described in complainants' original speci- 
v.53F.no.8— 51 
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flcâtictti (sôfifidstéd ôf à dlscharge pipe through wMch, by an air blast 
itiM ^A tà3ls^[ ûtst and sHavings w^re camed from the wood-working 
rôom'tût© â'dollector. The collecter was a box or cHamber so con- 
structed a» to permit the air blast to escape through the top, and tke 
dust and shavings, by force of gravity, to fall down through a dis- 
charge pipe into a conductor pipe. The conductor pipe was divided 
into two branches,-^<»ne ; opening and emptying, into a receiving 
room situate^dicectïy b^n^th the collecter, and the other leading, 
by a curved, downward coursé, through the brick waU of the receiving 
room into the fumace room, and thence into the furnace. At the 
point ofbriawîhipg was a gâte or va,l¥e capable of adjustment so that 
the dust or shavings might be directed into either the receiving room 
or the fuwiace. or be divided between them. A small pipe was placed 
in the ïnlain air blast pipe, jnst bèfore it entered the collecter, and 
was c^ari^d down by the side of the collecter into the receiving 
room, where it was introduced into the conductor pipe, and at a poiat 
very neai» tlie furnace mouth of the latter. This smaU pipe was so 
placed in the blast pipé and the conductor as to carry and apply a 
part of theair blast tô -the dust and shavings just before they entered 
the fumace. The pipe had a cock to regulate the amount of the blast 
The claim under the patent was as f oUows : 

"lu fuel fecders for flïinnaces, the oombinatloii with the collector, A, ha Tins; 
<llscharge plpè, E, of confitictor pipe, D, haylng branch, H, and regtilatmg 
valve, I, and Connecting tlié collector wlth the fumace, and the air pipe, F, 
provlded wlth regulatlng Cock, f, connected wlth said conductor, D, and wlth 
means for forcing air into the conductor for discharging the shavings into the 
fumace, substantlally as and for the purpose specifled." 

In the reissued patent the spécifications and drawings are just the 
samè, except that this clause is added in the spécifications: "The 
pipe, F, although préférable, is not essential, as any othcr means Joi 
introducing a blast into pipe, D, would answer the purpose;" and in 
the claim a change is made from the original by omitting the words, 
"and the air pipe, F, provided with regulating cock, f , said conductor, 

It is conceded that every élément of the original patent is old, with 
the exception, perhaps, of the application of the air blast both to the 
carriage of the shavings to the collector, and to the forcing 
of them into the furnace from the conductor. The patent claimed is 
not, either in the original or in the reissue, for any single élément or 
device, but for the combination of old éléments to produce a new 
resuit. 

We are of the opinion that the reissued patent is void, because the 
new languaigë in the spécification, and the omission of the clause in 
the claim, operated tb enlarge the scope of the invention beyond what 
Was intendéd to be claimed in the original. The feature of the 
original patent affiected by the change is the cpnveyance of part of 
thé air blast into the fumace mouth! pf the conductor. A reading of 
the original spécification leaves no doubt that, iii the mind of the in- 
ventors, it was a taluable part of the combination that the samf^ 
blast which carried the shavings tp the conductor could be utilized 
by means of pipe, F, fôr the purpose of forcing the shavings through 
thé lower end of thé conductor into thé fumace. The claim is rather 



bunglingly worded, it is t^oe; in thiis regard, but, taking tte descrip-- 
tion and epecifica,tions witli the dlaim, the only construction Whicll 
can be given to tlie words of the claim, "aiidtlie air pipe, F, proVidéd 
with regulating cock, f , connected with said conductor, D, aad with 
meàns for forcing air into the conductor for discharging the shavinga 
into the fumace, substantially as and for the purpose specifled," is to 
render them as if they read, "and the air pipe, F, prorlded with regu- 
lating cock, f, connected with said conductor, D, as a means for 
forcing air into the conductor for discharging the shayings into the 
fumace, substantially as and for the pnfjKJSe specifled." The claim 
on the reissued patent coTers the application of air or steam at thé 
mouth of the conductor by any means, — whether from the main air 
blast used to carry the shaVings to the conductor, or from an inde- 
pendent source. This is a distinct enlargement of the claini. The 
original spécification and claim were entirely operative and prac- 
ticable. There was no def ect in the description, and no omission from 
the claim of any élément which was palpable on an exàmînation of 
the patent. No mistake or inadvertence on the part of the inyentor 
or soliciter in the spécifications or claim is attempted to be showïi. 
Under thèse circumstances the décisions of the suprême court leave 
no doubt of the invalidity of the reissued patent. Gage t. Herring, 
107 U. S. 640, 2 Sup. Ct. Éep. 819; Miller v. Brass Co., 104 U. S. 350; 
Leggett V. Avery, 101 U. S. 256; Gill v. WeUs, 22 Wall. 1; EusseU v. 
Dodge, 93 U. S. 460. In the last case the patent was for an improve- 
ment in the treatment of leather by use of fat liquor. The orig- 
inal patent was for a process for treating ekins with a compouûd of 
which heated fat liquor was an essential ingrédient. The reissued 
patent covered the use of fat liquor in any condition, hot or cold, 
and when used alone or in a compound. Mr. Justice Field, in delirer- 
ing the opinion of the court, said: 

"The original patent was not Inoperative nor invalld from any defective or 
Insufflclent spécification. Ttie description given of the process claimed was, 
as stated by the patentée, full, clear, and exact, and the claim covered the 
speclficatton. The one corresponded witli the other. The change made in the 
old spécification, by eUmlnatlnj; the necesslty ol using the fat liquor In a heated 
condition, Eind making, in the new specifica,tion, its use in that condition a 
mère matter of convenience, and the insertion of an tadependent claim for 
the use of fat liquor In the treatment of leather generally, operated to enla;rgé 
the character and scope of the invention. The évident object of the patentée 
in seektng a reissue was, not to correct any defects in spécification or claim, 
but to change both, and thus obtain, in fact, a patent for a différent Invention. 
This resuit the law, as we hâve seen, does not permit." 

The facts and the language used make the case exactly applicable 
to the one under considération. 

On another ground, also, the complainants must faU. The côm- 
bination of éléments they rely on in their reissued patent is a com- 
bination of old éléments to accomplish an old resuit. In Emlaw's 
patent, dated October 17, 1871, (No. 120,052,) and described as an 
improvement for feedlng sawdust to boilêr furnaces, substantially 
ail the éléments claimed by complainants in their reissued patent are 
présent. There the sawdust is carried, by any suitable carrier, to a 
feed box, which corresponds with the collector of complainant, and, 
like it, is placed above the boiler fumace. There the sawdust is 
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âîâtribtttedj by means of an endless chain, to sevelul conductOTs, lead- 
ing Into différent fumaces. In each conductor is a valve, by opening 
whlch. the sawdust can be diverted from the f urnace on to the floor of 
the f urnace room. Thls corresponds to the branch pipe of complain- 
ants, leading înto the so-called "receiving room." By means of a 
pipe ruiming from a fan to tiie fumace mouths of the conductors, an 
air blast is applied to the sawdust just before it enters the furnace. 
This corresponds with the daim of complainants, in their reissued 
patent, for any means of applying force to the sawdust and shavings 
near the fumace mouth of aie conductor pipe. We hâve in the Em- 
law patent, then, (1) the colleetor; (2) the conductor, through which 
the dust drops by force of gravity; (3) the valve for diverting shav- 
inp from fumace, and (4) the reinforcement of gravity by air blast at 
the mouth of the conductor, — ^all substantially as they are claimed 
by complainants. They make their entire combination, and produce 
the same resuit. The fumace fuel feeder of A. Warne, patented 
August 28, 1888, (No. 388,468,) for which application was filed Feb- 
ruary 7, 1887, flve months before complainants flled their application 
fpr their original patent, anticipâtes in every particular the combina- 
tion of complainants, as specified and claimed in the reissued patent. 
It has the main air blast discharged into a collecter, and escaping 
from its top; the falling of the dust into a conductor, the diversion, 
by branch pii)es and a valve, of the dust from or to the furnace, and 
to or from the receiving chamber; and the application of a steam 
blast near the furnace mouth of the conductor. There are other 
features of this invention not contained in complainants' patent, but 
every dément which is in theirs is in Warne's, to produce the same 
resuit 

In the view we hâve taken of the validity of the reissue, and its 
novelty, it is unnecessary to consider the other défenses. Bill dis- 
missed. 



ERUSH ELECTEIO CO. et sil. v. ACOTJI.niLATÔB CO. 

(Circuit Court,' D. New Jersey. January 19, 1893.) 

Patent for Inventions— Iîtfringbment—Itijdnctioiî — Cohtempt. 

An injunction havlng Issued restrainlng défendant from maklng any sec- 
ondary or storage batteries embodylng the Invention covered by letters 
patent Nos. 266,090 and 337,299, issued, respectlvely, October 17, 1882, aad 
Mai-cb 2, 1886, to Charles P. Brush, défendant subsequently, after a full 
hearlng, procured, upon certain conditions, a modification thereof, allow- 
ing It to supply to a certain street-raUway company, with' whom it had a 
contract, certain batteries requlred by that company in renewal of bat- 
teries already furnished, which were of a size and form that complainants 
could not supply. In procuring this order, défendant produced in court 
its contract with the sald raUway company, whlch provided tliat défendant 
shonld for three years supervise the opération of the electrical equipment 
supplied by It, and for thls purpose shonld fumlsh and pay the salary of a 
supervlsing electrlcian, who should hâve gênerai charge of the opération 
of the storage batteries tn the company's cars. Eeld that, although the 
order of modification merely permltted défendant to "supply" such bat- 
teries, it must be construed to also permit défendant to supervise their 
opération according to the contract, and défendant was not gullly of con- 
tempt In so doing. 
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2. Same. 

The injury to complainants arislng from the order of modification sprang 
from the permission to fumish the storage batteries, and no addltional 
pecunlarj' damage was cansed by simply aUowing it to supervise the opéra- 
tion thereof, after havlng installed them under permission of the court; 
and hence complainants had no spécial ground of compiaint in that re- 
spect. 

In Equity. Bill by the Brusli Electric Company and others agaiiurt 
the Accumulator Company for infringement of a patent. An injunc- 
tion pendente lite was heretofore granted on the auiliutity of ^he dé- 
cision of Judge Coxe in the circuit court for the southern district of 
Kew York, in Brush Electric Co. v. Electrical Accumulator Oo., 47 
Fed. Eep. 48. The cause is now heard on motion to attacli défendant 
as for a contempt in violating the injunction. Denied. 

W. H. Kenyon, for the motion. 
P. H. Betts, opposed. 

GEEEN, District Judge. This is a motion on behaJf of the com- 
plainants, to attach the défendant as for a contempt for the aUeged 
■violation of a certain restraining order and a preliminary injunction 
heretofore granted by this court. The bUl of compiaint was filed in 
this cause to restrain the alleged infringement of certain letters pat- 
ent granted to Charles F. Brush, dated October 17, 1882, and March 
2, 1886, and numbered, respectively, 266,090 and 337,299. Thèse let^ 
tesps patent had 1 i en adjudged to be yalid by the circuit court of the 
United States fc i- the southern district of New York, (Brush Electric 
Co. V. Electrical Accumulator Co., 47 Ped. Eep. 48,) a,nd upon présen- 
tation to this court of the record in that case, and it appearing ihat 
the matters and facts therein set forth were in ail things identîcal 
with the matters set up in the présent bill of compiaint, an order 
was granted by this court upon the défendant, on the llth day of De- 
cember, 1891, requiring it to show cause why an injunction pendente 
lite should not issue, pursuant to the prayer of the bUl; and it was 
also ordered, at the same time, that, untU the hearing of that order 
to show cause, the défendant should be restrained and prohibited 
from "directly or indirectly making, using, preparing, selliag, or dis- 
posing of any secondary or storage batteries embodying the inven- 
tions alleged to be secnred to Mr. Brush by the letters pateat iu Ihe 
case." 

Upon the hearing of said order to show cause, and after argument 
by cotinsel for both parties, it was adjudged that an injunction 
pendente lite should issue against said défendant, and consequently, 
on March 19, 1892, a formai writ of injunction was issued, strictly — 

"Commanding and enjoining the said défendant, Its qfflcers, associâtes, clerks, 
attomeys, solicltors, agents, and servants, and ail persons claiming or hold- 
ing under or through it, to deslst and refrain from directly or indirectly mak- 
ing, using, preparing, selling, or disposing of any secondary or storage bat- 
teries embodying the inventions, or either of them, covered in or by claims 1, 
2, 3, 6, 7, and 12 of letters patent of the United States granted to Charles F. 
Brush, March 2, 1886, and numbered 337,299, or in or by claims 7 and 14 of 
letteis patent granted to said Brush dated October 17, 1882, and numbered 
266,090, or from any construction, sale, or use, in any manner, of any improve- 
ment ta processes for making secondary batteries and secondary battery 
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éléments descrlbed or clalmed in any or either of the above-reclted' Clalms 
ofeliaie*<éfiBaidletters patent.*" > , 

ThisiWrit of injunction was duly serVed on the défendant, as ap- 
ÏJeaï-e by the t)roofs submitted on this motion, on March 21, 1892. At 
the timè 'of thé makiiig ht the drdér tb show cause and the grahting 
of the injunction pendente lite, the défendant company was under 
contraçt wi^ certain stïeèt-railwâjjr companies tô fùmish to them 
stoi^age ibatteries of its manufacture for the opération of their varions 
rjiilway eystems. , It should be stated that an appeal had been talcen 
by tiie défendant fronj, the judgment and decree of the United States 
circuit court for the southern district of New York, sustaining the let- 
ters patwt^of the complainant, to the circuit court of appeals for the 
second judicial circuit, which appeal, at the time of the filing of the 
bill of complaint in this court, and at tlie time of the making of the 
restraining order and the granting of thé pMïminary injunction, was 
still pending ajad undetennined. It is an admitted fa«t that the Itfe 
of a storage .Ijattery in constant useisquite limited, and there must 
be cqnstàaitfehewalsi'éïther of the.battery itseif a^ a complète struc- 
ture, or éf thé éléments which enteî' ihto its construction, that it may 
be prodiictiV-e of the bést résulta, the contractïng customera of the 
défendant ■ Company wefe therefore making constant demands upon 
the dèfendaht to repair the storagé batteries which they had origi- 
nally oMained from it, or to furnish ûèw batteries necessary for the 
continuànce of the motive power upoii their respective raUways. At 
that tinië, also, it is admitted, the Storage bàttery made by the dé- 
fendait, and yhibh has been adjtidged to be an infringement of the 
complainànts' battery,was soméwhat différent in form and size, so 
jthàt the éléments of the battery of the complainànts could not be 
substituted readily or easîly for the éléments of the defendant's bat- 
tery; and it f oUowed, as a conséquence, that as the défendant and the 
complaisants were thé oiily corporations in the United States manu- 
'facturihg storâge batteries, if the çoinplainants cpuld not immediate- 
ly and préinptlv furnish tp the defeû(îants' customers the varions élé- 
ments of a storage bàttery in such form and ^ape as to be substi- 
ttited fôir and be iomiediàtely installed in the place of the storage 
batteries then being used, the opération of the varions companies 
using the defendant's storage batteries must necessarily cease, for a 
thne at least. 

i Under thèse circumstances the défendant applied to this court on 
Decembèi? 16, 1891, for a modification of the restrainiag order re- 
fèrred to,'aiidaf ter argument by the counsel, and in view of thèse 
facts, tihe restraining order therètofore made was modifled so as to 
permit thé défendant corporation, untU the further order of this court, 
to supply the customers with whom it had contracts, express or im- 
plied, with batteries of the character and kind which had been ad- 
judged to be infringements, upon the condition, however, that they 
should filea bond with the clerk of this court, in the pénal sum of 
$10,000, as éecurity for the payment to the complainànts of any prof- 
its or damages that they should be entitled to recover hereafter by 
reasoii of such supply, if the decree of the circuit court should be af- 
firmed by the circuit court of appeals. The principal custoniers to 
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■whom fhese batteries were to be supplied was a raiiway company in 
Détroit, Miclj., and one in Washington city, DO. After the issuing 
of the preliminary injunction on May 13, 1892, the défendant corpo- 
ration again made application to this court for a modification of that 
writ, under circumstances very sûnUar to those under wliich th© 
modifications of the restraining order had been previonsly made: 
That the Washington EaUway Company, known as the "Eckington & 
Soldiers' Home Raiiway Company," were in immédiate and pressing 
need of certain éléments, more than 1,500 in number, of the storage 
batteries which were in use, or had been in use, upon the cars of that 
Company, and which the complainants had been and were unable to 
fumish, their type of batt«ry being somewhat différent in structure; 
that, unless the said éléments were f umished immediately, the opéra- 
tion of the railroad must cease, because by the charter of that rail- 
road company neither horses nor the overhead electric System could 
be used for motive power. After the arguments of counsel, and a 
fuli présentation of the necessities and demanda which called for and 
seemed to justify a modification of the preliminary injunction, and 
chiefly for tiie two reasons that the citizens of Washington would suf • 
fer the greatest possible incouTenience from the stoppage of the road, 
and the court of appeals had not yet affirmed the decree of the lower 
court, the injunction was modifled so as to permit the défendant to 
supply, either from stock on hand, or by manufacturing, "1,584 pos- 
itive piles for storage batteries, of a type known as '23 M. G.,' to the 
Eckington & Soldiers' Home Eailway Company of Washington, D. 
C, in renewal of positive piles heretofore furnished to said raiiway 
company by the said Accumulator Company; upon the express con- 
dition, however, that the said Accumulator Company do pay, or cause 
to be paid, into this court, before the delivery of said piles or any of 
them, a sum of money in cash equal to a royalty of three cents per 
pound of said piles," — which money was to be held for the benefit of 
the complainants. 

Upon the modification of the restraining order and of the prelim- 
inary injunction, the storage batteries were furnished under the 
contracta which the défendant company had with the respective raii- 
way companies, and the conditions upon which the modifications were 
made fully complied with by it. The complainants now allège that 
the défendant corporation, or its officers or agents, hâve knowingly 
and wiUfully violated the restraining order and the writ of injunction, 
and hâve done acts which they were restrained and prohibited from 
doing, willfully, and in express disregard of the order of this court. 
The acts complained of, and of which it is alleged the défendant cor- 
poration has been guilty, consist, generally speaking, in its contin- 
ued gênerai supervision of the préparation, use, and opération of 
the storage batteries as furnished by it to the Eckington & Soldiers' 
Home Eailway Company, both in respect to the installation of the said 
batteries, as well as their opération after the installation; and they 
insist that by the very language of the injunction, as well as of the 
restraining order, the défendant was prohibited from directly or in- 
directly making, using, preparing, selling, or disposing of any sec- 
ondary or storage batteries to anyone; that the modification simply 
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permittedthe défendant to sell or furnish, and did not permît it to 
use or to supervise the use,.yet tMsuse andthis supervision of use 
wereacts ai which the défendant was admittedly guilty. 

Beyond question, if the restraining order and the preliminary in- 
junction are to be construed strictiy, and the respectiTe modifications 
construed with equal strictness, the défendant may be said to hare 
been, guilty ©f a technical violation of both. It is not disputed that 
the défendant'» agents and servants hâve supervised the préparation, 
installation^ and opération of the storage batteries furnished to the 
raUway company mentioned; but under the circumstances of the case, 
as presented to the court, it is not conceived that the modification 
of the injunction should be so strictiy and litérally construed as to 
limit it as contended. At the time of the application for the several 
modiflcatioBS, there was presented to the court for inspection the 
original contract between the Eckington EaUway Company and the 
détendant. By that contract the défendant was to equip a certain 
number of cars with storage batteries sufflcient to operate them for a 
given distance at a certain rate of speed. The electrical energy with 
which said batteries were to be charged was to be furnished, and the 
conductors and motormen upon the cars were to be employed and 
paid, by the railway company; but the défendant company was to 
supervise the opération of the electrical equipment to be supplied by 
it for a period not exceeding three years from the date of the con- 
tracta January 23, 1891 ; and, that it might eificiently perform this 
part of the contract, it was to furnish and pay the salary of a super- 
vising electrician or superintendent, who should hâve the gênerai 
charge and direction of the opération and use of the respective stor- 
age batteries, and whose orders as to the use and opération of the bat- 
teries were to be fully obeyed by the employés of the railway com- 
pany. There were also provisions in the contract which raised a 
question as to the title to the storage batteries furnished, — ^whether 
it passed to the railway company, or was retained for a specified time 
by the défendant company. Now, it was after the inspection and 
considération of this contract by the court, and for the reasons, inter 
alla» that the continued opération of the street railway depended upon 
the immédiate performance of it by the défendant company, that the 
several modifications in the enjoining order and writ of injunction 
were made. Those modifications were intended to give to the de- 
fendant company the right to furnish the infringing storage batteries 
to the EcMngton Kailway Company under the contract in question, 
and upon the exnress condition that the satisfaction of ail pecuniary 
damages which the complainants might show themselves to be enti- 
tled to thereafter, arising from the furnishing of said batteries in 
question, should be first provided for. The application to the court 
was for pCTmission to furnish storage batteries under the contract in 
the case. The contract was exhibited to the court to advise the court 
of its terms. The only inf erence to be drawn was that the batteries, 
when furnished, were to be used in compliance with and under the 
conditions of that contract. It was so understood by the court at the 
time the modification was made. WhUe, theref ore, the words ia 
which the modification was made apparently limit the privilège of the 
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défendant corporation to the fumishing of the storage batteries 
solely, it was intended by tlie court, and sliould hâve been understood, 
that ttiese batteries, when furnished, were to be used under the condi- 
tions of and in the way stipulated by the contract. The modiflcatioii 
meant, if it meant anything at ail, that the défendant corporation 
could fumish the needed éléments of the batteries to the Eckington 
Company, in a lùnited number, to be installed upon the cars of ttie 
Eckington Company for motive power, and to be used and operated 
under the terms and conditions of the contract, in compliance with 
which the défendant company was permitted to fumish them. No 
other construction ought to be put upon the action of the court. 
Slmply to permit the défendant corporation to supply the Eckington 
Company with storage batteries would hâve carried with it no benefit 
to the traveling public, whose interests were being considered by the 
court; for the opération of the cars of the Eckington Company by 
those storage batteries when furnished depended, to a Certain extent 
at least, upon the supervision of their use and opération by the elec- 
trical superviser furnished by the défendant company. It is no an- 
swer to this to assert that, if the défendant company had not supplied 
the superviser necessary for the successful opération of the storage 
battery, the Eckington Company would hâve been driven to obtain 
that supervision and assistance in the opération of their road from 
the complainants, at a pecuniary benefit to said complainants. Non 
constat that the complainants would hâve been willing to supervise 
the defendant's batteries. Had they refused, the inconvenience to 
the public, which the court was endeavoring to lessen, would hâve 
been intensified. The fair construction of the modification is that 
by it the défendant company was permitted to furnish the storage 
batteries in question to the Eckington Company under the terms and 
conditions of the contract which it exhibited in court with that com- 
pany. As the acts alleged by the complainants as acte violative of 
the injunction are onlv such as the contract called for on the part of 
the défendant company, it is neither fair nor équitable to adjndge it 
guilty of wUlfully violating the injunction or enjoining order by their 
performaoïce. 

Besides, it is perfectly clear that the injury arising from the modi- 
fication, and sustained by the complainants, springs out of the permis- 
sion to furnish the storage batteries. The complainants' letters pat- 
ent cover and protect the construction of a certain storage battery. 
No one has the right to make a simUar, or substantially the same, bat- 
tery as that protected by those letters patent. To make and sell and 
dispose of such simUar, or substantially similar, batteiy is a violation 
of the complainants' right. Sunply to supervise and attend to the 
opération of such storage battery, after the court has permitted it to 
be installed, inflicts upon the complainants no additional pecuniary 
damage. Hence they hâve no spécial ground for complaints in the 
premÉes. The motion for attachment is denied. 
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AMUmCAN PIN 00. V. SCHBUBR et al. 

(Circuit Court, S. D. New York. January 14, 1893.) 

Patents FO» Inventions — Validity— Noveltt. 

Lettèrs patent No. 300,744, issued June 17, 1884, to Elbert A. WMttelsey, 
for an Imptftvement in a locMing device for shawl straps, havlng endless 
bands wpund upon a handle, disclosed patentable Invention. 

In Equity. Bill by thé American Pin Company against Isaac 
ScJieuer and others for infringment of a patent. Decree for complain- 
ant 

ShermanH. Hubbard, for plaintiff. 
Louis C. Baegener, for défendants. 

WHEELEE, District Judge. This suit is brought upon patent No. 
300,744, da,t6d June 17, 1884, and granted to Elbert A. Whittelsey, 
for an improyement in shawl straps of endless bands wound upon a 
handle, locking the handle to hold the straps by a slide with an 
angular slot moving against and graaping an angular part of the 
spindla The handles had been held by ratehets before, and similar 
elides had been used to hold spindles of locks before. The principal 
objection* to the patent is want of invention in putting such a slide 
to this use. But the parts with which it is made to work hère are 
quite différent from those ot a lock, and to contrive it into this place 
for this purpose was something more than merely putting it to a new 
use, and required more than the ordinary skill of a workman. The 
défendants' slide does the same thing in about the same way. 

Let a decree be entered for the plaintiff. 



NEW YORK BBLTING & PAOKING OO. v. NEW JERSEY CAR SPRING 

& KUB13ER CO. 

(Cln.uit Court of Appeals, Second Circuit. December 6, 1892.) 

1. DssraN Patents— Limitation of Claim— Pbiob Abt — Rubber Mats. 

Design patent No. 11,208, issued March 27, 1879, to George WofCenden, for 
a design for rubber mats In wliioli kaleidoscoplc, mosaic, and moire eff ects 
are produced by a séries of parallel corrugationa, which in différent sec- 
tions of tlie mat make angles with, or are deflected to meet, the corruga- 
tlons of olher sections, must, in view of the prier state of the art, as 
shown espeelally by the Bnglish patent to Panshawe and Jacques of 
NovembeP 29, 1860, No. 2,935, be Ilmited tô the spécifie design shown in 
the drawing. 48 Fed. Rep. 556, afflrmed. 

8. Sahb — Inprinobmbnt. 

Although the patentée in hls spécifications saya that the square mat 
' exhibited in the drawing mlght be made "oblong or other desired shape," 
the patent is not infringed by an oblong mat having muoh the same gên- 
erai appearanoe as the mat of the patent, butin whlch the exact arrange- 
ment ûi n^t suoh as would necessarlly resuit from an attempt to adapt the 
patentee'8 design to au ob^^ong mat. 48 Fed. Rep. 556, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Bill by the New York Belting & Packing Company 
against the New Jersey Car Spring & Eubber Company for inf ringe- 
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ment of design patent No. 11,208, issued March 27, 1879, to George 
Woffenden, assigner to complainant. The circuit court on a deniur- 
rer to tlie biU held that the patent was invalid, (30 Fed. Rep. 785,) and 
from a judgment entered in pursuance tliereof an appeal was taken 
to the suprême court of the United States. The suprême court re- 
versed the judgment and remanded the cause, (11 Sup. Ct. Eep. 193,) 
and on a final hearing in the circuit court an interlocutory decree was 
entered sustaining the patent as to the spécifie design shown therein, 
ami declaring infringement, (48 Fed. Rep. 556.) From this deciw-, 
défendant appeals. Éeversed. 

Arthur v. Briesen, for appellant. 
benjamin F. Lee, for appellee. 

Before IjACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The patent is for a design for rubber 
mats. Ihe spécification sets forth that — 

"In accordance with this design the mat glves under the llght différent eflects, 
according to the relative position of the person looMng at it. If the peraon 
changes hls position conthmously, the effects are kaleldoscoplc in character. 
In some cases moire effects, llke those of moire or watered silk, but gener- 
ally mosalc effects, are produced. Stereoscoplc effects, also, or the appear- 
ance of a solid body or géométrie figure, may at times be fàven to the mat, 
and under proper conditions an appearance of a dépression may be presented. 
The design consista In parallel Unes of corrugatlons, dépressions, or ridges, 
arrangea, to produce the effects as above Indlcated." 

Then follows a référence to a drawing of the mat and a descrip- 
tion of the same, after which the spécification proceeds: 

"The above forms slmply one of the many ways in which my Invention may 
be carried lato effect. The corrugatlons in the center and outer border need 
not extend entirely around the mat, but In each of the sections a dépression 
in one section may be opposite a ridge ta the next. And it is not necessary that 
the corrugatlons be paraUel wlth the sldes of the mat. They may run In any 
direction. The ridges and dépressions In the intermedlate borders mlght be 
made to form différent angles with each other, or wlth those ta the other sec- 
tions, or the borders mlght be tacreased or dimlnlshed ta number. It will 
of coiurse be imderstood that the effect produced, and the manner ta which the 
appearance varies, are modlfled more or less by thèse changes. Instead of 
maktag the corrugatlons ta the center of the mat to bend foiu" times, they 
may be made to change thelr Itae of direction any desired number of times, 
ta a regular or Irregular way; that is to say, tastead of havtag four séries 
of paraUel dépressions and ridges, a number of séries, less or more, arranged 
at varions angles wlth each other, may be employed. I may dlvide the mat 
by a nmnber of Imagtaary Unes representtag a projection of any geometrical 
flgiu-e, and ta each of the sections so formed make paraUel corrugatlons or 
altemate ridges and élévations, the différent sets of corrugatlons maktag wlth 
each other the proper angle to glve the effects sought for. To glve the 
moire effects, I usuaUy make the ridges and depresàons undulattog, whUe 
matatatatag the parallel position wlth relation to each other. I désire, there- 
fore, to hâve It understood that I do not tatend to Umlt the design to parallel 
corrugatlons which are stralght throughout any considérable portion of thelr 
length, (as represented on the drawtag, for example,) but that It tacludes the 
undulattag ridges and dépressions, or other disposition or formation ta which 
the corrugatlons alter thelr direction Irregularly, or in which they may be 
stralght for a certam distance, and then formed In undulations, and that It 
includes the corrugatlons arranged In conoentrlc clrcles, ta splrals, ta zigzags, 
or acoordtag to any desired figure." 
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The claim^ are as follows: 

"(1) A design for a nibber mat, conslstlng of eorragations, dépressions, or 
ïidges in parallel Unes, comblned or arranged relatively, substantially as 
described, to produoe rariegated, kaleidoscoplc, moire, stereoscopic, or similar 
effects, substaûtially as set forth. 

"(2) A desisd for a mbber mat, consisting of a séries of parallel corrugatlons, 
dépressions, or jddges, the Unes of the said corrugatloris beîng deflected at one 
or more points, substantially as set forth. 

"(3) A design for a- mbber mat, consisting of a séries of paraUel corrugations, 
dépressions, or ildges arranged in sections, the gênerai Une of direction of 
the corrugations to oiïe section maldng angles with, or being deflected to meet, 
those of the corrugations in the conliguous or other sections, substantially as 
described." 

It is manifest that wlxoever drew this spécification did not intend 
thereby to describe and claim a design for a rubber mat. He meant 
to cover any and erery design, wliatever its pattern, device, or variety 
of omamentation, wlùcli, pres^nted to tlie eye the kaleidoscopic, 
moire, or stereoscopic effects whieh areproduced by the juxtaposition 
of parallel corrugations on the surface of rubber when arranged in 
séries or sections of parallels haviijg differing directions. What he 
songht to patent was in substance not a design at ail, but the product 
resulting from corrugating the surface of rubber, so that whatever 
d^igns might be formed from such corrugations should présent the 
kaleidosçopïc and other described effects. It may be doubted 
whether the alleged invention, as he understood it, was properly the 
subject of a design patent at ail; but that question néed not be 
decided. The circuit judge who sustained the demurrer held that 
"aJthough there is an illustration in the drawing, and although each 
daim is for a design 'substantially as described,' the language of the 
spécification is carefully expressed so as not to restrict the claims to 
the design shown in the drawing, but so that the first claim shall in- 
clude every variety of design which can be produced by the arrange- 
ment of corrugations, dépressions, or ridges in parallel Unes;" and that 
"none of the claims can be limited to a design which produces any 
deflnite or concrète impression to the eye." 30 Fed. Kep. 786. 

The suprême court held that the circuit judge was right in holding 
that the first claim was altogether too broad to be sustained, and ap- 
prored of the reasons given for that opinion. As to the other claims, 
however, that court held that they "may fairly be regarded as con- 
flning thé j»atentee to the spécifie design exhibited in his patent and 
shown in the drawing." 11 Sup. Ct. Rep. 195. The decree sustaining 
thé demurrer was therefore overruled, so that the question whether 
the single design thus shown was in fact new might be determined 
upon évidence as to the state of the art. The opinion of the su- 
prême court closes with an intimation (obiter) that the peculiar 
kaleidoscoplc effects produced by the impression of parallel lines 
forming a partîcular design on the ànWace of rubber "may constitute 
a quality of excellence which wiil give to the design a spécifie char- 
acter and value, and distinguish it from other similar designs that 
hâve not such an effect." Id. The circuit court, "with some hésita- 
tion, reached the conclusion that under the intimation of the suprême 
;ourt the patent [should] be sustained." 48 Fed. Eep. 558. 
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Subsequently to the décision of the suprême court the holder of 
the patent filed a disclarmer to the flrst daim, and to the words in the 
spécification, "in concentric circles." The proof shows that the pat- 
entée was not the flrst to arrange parallel corrugations on the surface 
of ruhber, grouped in sections and deflected so as to produce changes 
of light and shade as the position of the observer shifts relatively 
to the object, thus giring the kaleidoscopic effects described in the 
patent. An English patent to Fanshawe and Jacques, No. 2,935, of 
November 29, 1860, relates to rubber brushes with flexible rubbing 
surfaces in the shape of projecting ridges. Thèse ridges are arrangea 
in various designs, one (Fig. 3 on the drawing annexed to that patent, 
and herewith reproduced) being substaûtially of the same pattem 
as the central panel of the drawing in complainant's patent; another 
(Fig. 4) being of the same pattern as the central panel of defendant's 
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mat. Although undoubtedly intended to be attractive to the eye of 
the purchaser, the production of designs pleasing to the taste was not 
the immédiate object sought to be attained by the maker of the bath 
brushes. Still, from the description in the patent, from an examina- 
tion of the drawings of the brush surfaces, (there are several varie- 
ties of them shown in the English patent,) and from what is known 
as to the shifting of light and shade on the surface of a corrugated 
object viewed from différent positions, it might be fairly inferred that 
in thèse bath brushes there would be found the "active power of produ- 
clng a physical eiïect upon the rays of light so as to produce différent 
shades and colors, according to the direction in which the various cor- 
mgated Unes are viewed," which was referred to in the dictum of 
the suprême court as a feature of the patent in suit, which, perhaps, 
"présents a novel aspect." But this conclusion is not a mère matter 
of inference. Complainant put in évidence a bath brush of the de- 
sign shown in Fig. 4, supra, reproduced in rubber, and proved by its 
«Xpert that it was a correct représentation of the thing shown in the 
English patent. The ridges or corrugations of the brush are thinner, 
higher, and more flexible than those of complainant's mat, and the 
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deeigli is ncrtitli«iparticiilai; designigliownin tkedçawi^^^ the pat- 
ent in suit; but «Ivenî tJie bruBh and the centrai panel of oomplain- 
ant's mat are laid «ider by -sidé, and looked at from différent points of 
View, preéisely tàé:sanie variatians of ligbt and shade, of tone, tint, 
and color, sWee» over tlieir surfaces. In the face of that English 
patent, i* Wâ^ not opân to the patentée of complainant's mat to 
claim broddly the production of kaleidoscopic and similar effects by 
such aH arrangement of paraUel corrugations on the surface of rub- 
ber,— to claim anj^thing more than the mère design or pattern shown 
in his drawing. Ail that was open to him was such an arrangement 
of tiie :cormgations aa woTild produce a novel design, as the suprême 
court deflnes that -Word' in ita opinion in this case, viz. : 

"A tîiinç of ctlstincfr%iid flxéd IndivldiiaUty of nppéarance— a représentation, 
a piciure, à dellneatlqni\!a dBvioeir^wtiich.] addrcîsses Itself to the sensés ami 
tasto, and produces pleasure or admiration In Its contemplation." 11 Sup. Ct 
Uep. lt»5. 

The dfawing of the patent, which represents a mat embodying the 
design, k as foUows: 




— And it is thus described in the spécification: 

"It Is dlvlded Into a number of sections, a, b, o, a, the corrugatlons or de- 
pressions and rldges tn those represented by the same letter being paraUel. 
Thus, in the oenter and outer border formed by the sections a, b, the corniga- 
ttpns extend aroimd the mat paraUel; wlth iti^ outer èdge and with each-other. 
At the points where each dépression oroSseà the diàgonals dra-wn Irom corner 
to cornet of the mat through the ceiltèr It mak«s a right angle wlth its previous 
pàth. In the tntenhedlate borders the corrugatlons in the sections c ai-e 
arranged at an angle wlth those in the sections d, and In both they form an 
angle wlth the corrugatlons tn the sections a, b. By the différent shading of 
the Sections attempt bas been made to represent the mosaic eflects produced, 
which, it wUl be understood, vary Uk« a kaléidoscope as the observer shifts 
his position." 
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ït will be obserred tkat tKe particular design thus shown and de^ 
scribed iâ a combination of a central panel — such as is sbown in Fig. 
3 of the English patent^with a triple border, or, ratber, a double 
border, for the two inner borders may be considered together as form- 
ing a single one of tbe well-kn.own "berringbone" pattem. The record 
does not disclose any such combination in the prier art. The design 
thus shown as a whole is, so far as appears, new, producing a new 
eiffect. ' 

The learned judge who decided the case at final hearing tersdy 
expressed the rule by which tiie novélty of a design is to be tested: 

"The question Is not whether the prier art shows anythlng which looks llke 
sections of the design, but whether It shows the design as a whole." 48 Fed. 
Rep. 55a 

For 'the spécifie d^ign exhibited in [the] patent and shown in the 
drawing" the patent is therefore sustained. The design of défend- 
ant'» mat is shown below: 




The trae test of infringement of a design patent is laid down by the 
suprême court in Gorham Co. v. "White, 14 Wall. 528, as follows: 

"If, in the eye of en ordinary observer, glving such attention as a purchaser 
usiially gives, two designs are substantially the same, tf the resemblance is 
such as to decelve such an observer, inducing him to purchase one supposing 
It to be the other, the flrst one patented is infringed by the other." 

The différences in the borders of the two mats (the corrugations of 
one being arranged in four sections; of the other in two) are not 
substantial; but it hardly needs testimony to show (though évidence 
to that effect was given) that an ordinary observer, giving such atten- 
tion as a purchaser usually gives, would not be likely to mistake the 
oblong mat with its double swaUow-tailed center for the square mat 
with its center of four equal triangles, presenting the eflect of a 
Maltese cross. The defendant's mat, therefore, is not an infringe- 
ment of the "spécifie design exhibited in the patent and shown in 
the drawing." Complainant, however, contends that his patent cov- 
ers not only the square mat shown in the drawing, but also an 
oblong mat such as the defendant's. The patent in referring to the 
drawing states that it "représenta a mat embodytng the design. A 
is the mat, which is, as represented, square, although it might be 
oblong or other desired shape." And it is insisted that the complain- 
ant should not be limited to a square mat just because he did not, by 
a drawing, illustrate the mat in its oblong as well as iâ îits squa>re 
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form. If the cliange of sTiape involred no change of design — ^if it 
were accomplished merely by a gênerai enlargement or by a duplica- 
tion of the détails of the square mat, as it would be, for example, 
if tbe central portion of the patent were a checker-board device or a 
fragment of Greek border — ^this contention would be «ound, because 
whoeter was shown the square mat, aûd told to make it oblong, with 
thesame design, would inevitably produce an oblong mat of a single 
spécifie pattern. But that is not this case Manifestly, in ch'anging 
fèom the square to the oblong there must be a change of pattern in 
the «entrai panel, à change which is not a mère duplication of the 
détails of the original, — «uch, for instance, as would suffice to leugtuen 
the border,— but a rearrangement of the priacipal lines of the figure, 
and such rearrangement is not necessarily confined to a single pattern. 
Oûeway.of rearrangingthe central panel is shown in defendant's mat. 
Other^aya are indicated below: 





When placed side by side, thèse three central panels (viz. the two 
last above shown and that of defendant's mat) présent différent de- 
signs, and we do not flnd in the évidence sufiScient to warrant the 
flnding that either of them is the one which would inevitably resuit 
from an eiïort to reproduce the square mat of the patent in an oblong 
shape. It seems impossible to détermine from the directions of the 
patent what is the particular d^ign which the patentée produced 
for an oblong mat He bas faUed to give the description of his oblong 
mat in such "fuU, clear, concise, and exact terms as to enable any 
person skilled in the art to make the same." Such person would be 
as likely from the description in the patent to make the one variety 
ôf central panel as the other. The necessity of a clear and exact 
description of his oblong design was not apparent to the patentée, 
because he intended to claim any and every possible variety of design 
which, by means of parallel corrugations arranged in sections, pro- 
duced kaleidoscopic and similar effects on the surface of rubber. 
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Such exact description was, however, essential to the validity of Ms 
patent, in vlew of the narrow field of invention which was really open 
to him, for the production of shifting light and shadows by means of 
comigations on the surface of many différent substances was old, and 
had in the prier art been applied to rubber. The patent contalns no 
separate claim for the border, as in Dobson v. Carpet Co., 114 U. S. 
439, 5 Sup. et. Eep. 945, and the defendant's combination of his 
central panel with the complainant's border cannot be held to be an 
infringement unless complainant flrst produced such combination, 
and exhibited it in his patent so clearly and fuUy that one skilled in 
the art would understand that it was that spécifie combination which 
the patentée claimed. As none of the defendant's mats infringe the 
only spécifie design exhibited in the patent and shown in the drawing, 
the decree of the circuit court should be reversed, with costa 



HOKB ENGRAVING PLATE CO. v. SCHBAUBSTADTEK, 

(Circuit Court, B. D. Missouri, B. D. November 2, 1892.) 

Patknts for iNyKNTiONS— Infkinoement — Damages— Profits. 

ïhe entlre profits derlved by an Infringer from the manufacture and 
sale of an article whlch owes Its entlre commercial value to the patented 
Invention are recoverable in a suit for tafringement. 

In Equity. Bill by the Hoke Engraving Plate Company againsli 
Cari Schraubstadter, Jr., for the infringement of letters patent of 
the United Htates, No. 388,361, granted to said company for an im- 
provement in relief type production. On exceptions to mastert re- 
port. Overruled. 

For a report of the opinion delivered at the time the interlocutory 
decree for the complainant was entered, see 47 Fed. Kep. 506. 

Benjamin F. Eex, for complainant. 

George EL Knight and H. G. EUis, for défendant. 

THAYER, District Judge, (orally.) In this case the master flnds, 
as a matter of fact, that the infringing engraving plates manu- 
factured and sold by the défendant during the period of the infriage- 
ment dérive their entire commercial value from the invention covered 
by complainant's patent If this is the fact, then it follows that the 
complainant is entitled to recover the manufacturer's profits. The 
defendant's attomeys do net dispute this proposition. The 
real question that arises under the exceptions is whether the master 
is right in his flnding of fact, that defendant's engraving plates 
derived their entire commercial value from the infringement of com- 
plainant's patent. I hâve considered the testimony on this point 
carefully, and I am unable to say that the master's flnding is errone- 
ous. The resuit is that the exceptions to the master's report must 
be overruled; but, as the complainant's solicitor professes a willinç- 
ness that the défendant should be made some allowance for the use 
of his plant, I hâve concluded to allow him on that account the sum 
of f270, which is the largest amount claimed. Deducting that aum 
v.53F.no.8— 152 



fi*dy ^ tlié aimount 6f j^I'Ofits as ascertaîned by the master, a 
deéi^êe \vill bè èntered for the complainant for thé sum of |17,842.37, 
w^^îth Mtërést from this date. -. 



UNITED STATES CEEDIT SYSTEM CO. v. AMERICAN CBEDIT INDBM- 

NITY CO. 

(Circuit Court, S. D. New York. January 6, 1893.) 

1. Patents ïob Inventions— Plbading—Dbihjkree fqr Want of Intention. 

In a suit for Infrlngement of a patent, tlie bill may be met by a demur- 
rer, whèri It makes profert of the patent, and the same appears on its 
face to be invalid for want of patentable invention. Post v. Hardware 
Oo., 29 î'eid. Rep. 618, followed. 

2. Same— Invention— Crédit Instjbanob Sybtem. 

Letters patent No. 465,485, Issued December 22, 1891, to Levy Maybaum, 
for "means for securlng âgainst eicessive losses for bad debts," belng a 
plan of Insurance agalns losses from bad debts in excess of the usual per- 
centagH'Of sucfli losses In a glven Une of business, the patent provlding 
forma for rullng paper wlth spaces for entering varlous detaUs of the in- 
surance-tlAksactton, are-vold for want of invention. Munson v. Mayor, 
etc., 3 Fed. Bep. 338; Id., 8 Sup. Ct. Bep. 622, 124 U. S. 601, distingulshed. 

In Equiliy'. Bill by ihè United States Crédit System Company 
against the American Crédit Indemnity Company for the infrlnge- 
ment of letters patent No. 465,485, dated December 22, 1891, and 
granted to lïeTy Maybaum for means for securing against excessive 
losses for ba.d debts. Heard on demurrer to the bill. Demurrer sus- 
tained. 

In a prior suit between the same parties upon this patent, the cir- 
cuit court for the northem district of lUinois also sustained a demur- 
rer to the bill for want of patentable invention. See 51 Fed. Eep. 
751, whére a full description of the alleged invention, accompanied 
by cuts showing the ruled f orms of the patent, may be f ound. 

Kowland Cox, for plaintiff. 
Edgar M. Johnson, for défendant. 

WHEELÉE, Bistrict Judge. This bill îs brought upon letters pat- 
ent No. 465,485. dated December 22, 1891, and granted to Levy 
Maybaum, assignor to the plaintiff, for "means for securing against 
excessive losses for bad debts," makes profert of them, and is de- 
murred to. As the patent contains a grant under the constitution 
and laws of the United States "to the patentée, his hoirs or assigns, 
for the term of seventeen years, of the exclusive right to make, use, 
and vend the invention or discoTery throughout the United States 
and the territories thereof," and the biU allèges infrlngement, the 
défendant must be put to the statutory défenses, unless what the 
patent covers is so far from any patentable invention or discovery 
as to be void, and require no défense whatever. Eev. St. U. S. §§ 4884, 
4920. A bill upon such a void patent would seem to require no an- 
swer, (HUl v.Woostqr, 132 U. S. 693, 10 Sup. Ct. Eep. 228;) therefore 
it may be met % demurrer, (Post v. Hardware Cp., 26 Fed. Eep. 618.) 

The lûveiitibû sought to be covered by this process is of a mêthod 
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of insuring against loss by bad debts in différent kinds of business 
above the average ascertalned loss in Such. business by à form of 
guaranty entered intw on ruled pages of bôoks, with lieadings and 
margins tô columns and Unes, sbowing in spaces tbe names of tke in- 
surer and insured. and tlie ternis and conditions of tbe guaranty. 
The clatms are for the means of securing merchants and others from 
excessive Idsses by bad debts, consisting of thèse sheets having suit- 
able spaces for, and headings and margins showùig, the particulars 
of such contracts. The ruMng of sheets and pages of books into 
columns and spaces, and placing headings and margins to show 
terms and particulars of business arrangements and transactions, 
were old and wèll known within the usual and customary art of per- 
sons skUled in stationery before the time of this alleged invention. 
The arrangement of such spaces, headings, and margins to show the 
parties to, and terms and détails of, any particular contract, would 
not be new to persons skUled in that art, and could not amount to 
any patentable invention or discovery. Baker v. Selden, 101 U. S. 99. 
The novelty, if any, must consist in the terms of the contract of in- 
demnity arising out of the plan of insuring only against excess above 
the average of losses from bad debts in similar lines of business, and 
in the embodiment of thèse terms upon the sheets or pages. 

But plans of indemnity against lo^es or parts of losses from cas- 
ualty or misfortune by contracts of Insurance or indemnity in various 
forms were in common use before, and not, in any sensé, novel. Be- 
sides this, the terms of contracts rest in the âgreements of those mak- 
ing them, and coming to such agreemente is not a new art. The prac- 
tice of tlie plan, as set f orth in the spécifications of the patent, seems 
to hâve been intended for insurers or guarantors, and the utility of 
it to consist in the proposai of such terms as would be désirable to 
those wanttng indemnity; but the art of making proposais for con- 
tracts would not be any more patentable than that of making the con- 
tracts themselves. This patent is différent in this respect from that 
in Munson v. Mayor, etc., 18 Blatchf. 237, 3 Fed. Bep. 338; Id., 124 
U. S. 601, 8 Sup. et. Eep. 622. That was for a contrivance to pré- 
serve paid coupons and bonds, and might be patentable as a machine 
or manufacture; this is for a method of transacting common business, 
which dœs not seem to be patentable as an art Thèse views corre- 
spond with those of Blodgett, J., with référence to this same patent 
in a suit between thèse parties, as reported in 51 Fed. Eep. 751 ; but, 
as those views are said to hâve been published by some mistake, the 
subject has been examined hère, instead of merely foUowing that case, 
as would otherwise be usual. Demurrer sustained. 



J. L. MOTT IBON WORKS v. STANDARD MANUF'G CO. 

(Circuit Court of Appeals, TMrd Circuit. January 27, 1893.) 

1. Patents fob Inventions— Combination—Priob Art. 

Wiiere a patent lias been obtalned for a combination after the patentée 
has aVailed hlmself of ail the knowledge derivable from a séries of exlst- 
Ing devices of a similar character, the clalms must be restricted to the 
précise form and arrangement of parts descrlbed in the speçlûcations. 
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Such a patent is an entlrety, and àU tlie parts of (he comblnation must be 
uaed, ta order to constitute an tafrlngement 
8. Same— Limitation oi" Claim— Rbjbction and Ambndmbnt. 

Where the clalms pf an application for a patent are rejected, and there- 
upon the patentée amends the same by inserting limitations and restric- 
tions, the patent granted therevmder must receire a strict and narrow 
constniction. 51 Fed. Bep. 81, afflrmed. Sargent v. Safe & Look Co., 5 
Sup. Ot. Kep. 1021, 114 U. S. 63, and Eoemer v. Peddle, 10 Sup. Ot. Eep. 98, 
132 U. S, 313, foUowed. 
8. Samé— PniOB Art— Bath Ovehflows. 

Letters patent No. 170,709, issued December 7, 1875, to William S. Oarr, 
for an Iraprovement ta waste valves and overflows for baths and baslns, 
claim: "ïhe tube, a, orovided wltb the collar, i, and lock nut, 1, for 
clamping the slab, m, in combination with the tubular stem, f, of the 
valve, e, passtag throngh the look nut. 1, and means for sustainmg the 
tube, f , when elevated, substantially as set forth." Held, that in vlev? of the 
prlor State of the art, as show a especially by the patent of July 21, 1874, 
to J. T. Poley, and àlso of the faot that the above claim was filed as an 
amendJnent after the rejection of the origtaal clalms, the patent must be 
limited to the spécifie mechanism describ'ed, and is nbt infrmged by a 
devlce ^hicii omîts some of the eleiiients of the patent without supplying 
their places with équivalents. 51 Fed. Eep. 81, afflrmed. 
4. SAitE— Combination— ÛKPATENTABi-B Agobegation. 

Olaira 2 of letters patent No. 3.53,147, issued February 22, 1887, to John 
Demarest, for an improvement ta waste valves and overflows for baths 
and bastas, is for a mère aggrcigation of parts, without co-operatmg 
action, dhd not for a patentable cdmbtaation. 

51 Fed. Bep. 81, afflrmed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

In Eiquity. Suit by the J. L. Mott Iron Works against the Stan- 
dard Manufacturing Company for infringement of patents. In the 
circuit court an opinion was rendered upon a motion to compel the 
tiling of dépositions. See 48 Fed. Eep. 345. A hearing having been 
subsequently had upon the merits, the bill was dismissed. 51 Fed. 
Eep. 81. Complainant appeals. Aflfirmed. 

Francis Forbes, (William Bakewell, on the brief,) for appellant. 
Thomas A. ConnoUy and Joseph B. ConnoUy, (A. A. Connolly, on 
the brief,) for appellee. 

Before DALLAS, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

WALES, District Judge. This is an appeal from a decree of the 
circuit court of the United States for the western district of Penn- 
sylvania, dismissing a bill for infringement of letters patent No. 170,- 
709, granted to William S. Carr December 7, 1875, entitled "Im- 
provement in Waste Valves and Overflows for Baths and Basins," 
and also of letters patent No. 358,147, granted to John Demarest 
February 22, 1887, entitled "Waste Pipe and Valve for Basins." 
Each one of thèse patents was for a combination of parts, and not 
for a primary Invention. The flj-st claim of the Carr patent and the 
second claim of the Demarest patent were aUeged to hâve been in- 
fringed. The material portions of the spécification in the Carr patent 
are thèse: 
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"Overflows for baths and barins ha^e been made of a vertical pipe pasalng 
through the woodwork or slab, and conaected at Its bottom end with tbe 
Bewer pipe, and wlth a branch to the bath or basin, and at the Intersection 
is a aeat for a valve at the lower end of an overflow pipe wlthin the sald ver- 
tical pipe. In thls character of overflow the cap for the vertical pipe has 
been connected to the slab by bolts, and the rod that ta used to lift the over- 
flow pipe and valve has passed through thls cap. My Invention is made for 
dtapenslng entlrely wlth the cap, and allowlng the upper end of the vertical 
tube to be filled by a tube that is llfted wlth the overflow pipe, and whlch ta 
capable of belng wlthdrawn whenever It is necessary to take out the valve 
for cleanlng." 

Referring to the accompanying drawings, the prior state of the art 
Is described as foUows; 

"The vertical pipe, a, of the overflow, Is connected near the bottom by a 
pipe, b, to the bottom of the bath or basln, and by a pipe, c, to the sewer or 
escape pipe. The valve seat, d, Is below the Inlet pipe, b; and when the 
valve, e, ta upon its seat, water can accumulate In the basln or bath untll it 
flows over the edge, 2, of the hollow stem of sald valve, e; but when the 
valve ta ralsed from Its seat the contents of such bath or basin wlll flow oft 
by the pipe, c. The parts thus far described hâve been knowu in use bere- 
tofore." 

Then follows thls description of the patented invention: 

"My improvement relates to a flange, 1, appUed around the upper end of 
the cyllnder, a, and a lock nut, 1, at the uppèr end thereof, whereby the table 
or slab, m, te clamped between such look nUt and the flange, L • • • The 
tubular stem, f, of the valve, e, ta conttnuéd through the lock nut, and of a 
slze fo fit the Interlor thereof loosely; and ta thta enlarged portion, n, of such 
stem, there ta an L-shaped slot, as seen In Flg. 2, so that a screw or pin, o, 
passlng through the lock nnt, may enter thls slot, in order that the valve may 
be held up, after It has bern ralsed, by partlaUy tumlng the tubular stem, for 
the pin to enter the horizontal portion of that slot * • • I do not clalm 
an overflow tube, valve, and tubular stem, nor the devlce shown In the patent 
of J. T. Foley, July 21, 1874. I clalm as my Invention, (1) Ihe tube, a, pro- 
vlded wlth the collar, 1, and lock nut, 1, for clamphig the slab, m. In comblna- 
tlon wlth the tubular stem, f, of the valve, e, passhig through the lock nut, 1, 
and means for sustatnlng the tube, f, when elevated, substantlally as «et 
forth." 

Carr's application, as originally filed, contalned three claims, the 
first two of which read as follows: 

"(1) The lock nut, 1, and collar, i, in comblnatlon wlth the tube, a, pipes, b 
and c, and removable tubular stem, f, and valve, e, substantlally as set forth. 
(2) The tubular stem, n, passing through the lock nut, 1, and provided wlth 
means for sustalning said stem when elevated In combinatlon wlth the 
valve, e, stem, f, and table, a, substantlally as set forth." 

Thèse claims were rejected by the patent oflSce November 12, 1875, 
on the patent of J. T. Foley, July 21, 1874, and because the lock nut, 
1, and collar, i, hâve no combination wlth the other éléments of 
the invention, and, furthermore, that this élément of fastening is 
common. Thereupon Carr amended and limited hls claims by with- 
drawing those first filed, and substituting the flrst claim that is now 
found in his patent; and, having adopted this course, the claim in 
disinite must receive a strict and narrow construction. This prin- 
ciple is well stated in Eoemer v. Peddie, 132 U. S. 313, 10 Sup. Ct 
Rep. 98, and in Sargent v. Safe & Lock Co., lU U. S. 63, 5 Sup. Ct. 
Rep. 1021. In the former case the court said: 



:;nWteeaia patentée, on theirejecaon of hls application, Insertsito his-âpeciflca- 
tlota, la oonsequenoô; limitations an4 restrictions, for tiie purpose of obtainlng 
hlsï»at«nt> lie cannot, af ter lie bas obtalned It, cialm that It sliâll be oonstmed 
as it M»tild hâve been construed if sudti limitations and restrictions were not 
contaliaéd in it" ' 

On an examination ofrthe Foley patent and Mssue, it will be 
seeli thât almost êvery élément in the Carr combination lias been 
antiçipatèi. In his spÊi'ciflçàtion Foley States: 

"My invention relates to an improvement tliat is made for allowing tlie valve 
and overflow to be easily removed. For this purpose the valve and its tnbular 
stem is côntinued up throu^ the marble or wooden slab or table contiguous 
to the basin or bath, and provided witJi a removable cap, through vrhich the 
stem to the handle passes." 

Then follows a description of the Foley improTement, Ulustrated 
by drawings, from which it appéars that the ônly substantial dif- 
férence be^èé4 thé FoJ^ 'ànd[ Cart improvements is that the former 
has the remoyàlde cap, and the ïatter bas the collar, i, and the look 
nnt, 1. Theiiclaia in the Foley patent is for a standpipe passing 
through the slab, and receiving at its upper end a removable cap, 
in combtnatioit with an; ov^rflpw pipe, valve, and means for suspend- 
ing the valve ancl overflow pipe from the cap. In explanation of the 
dra.\ving the sjieciflcatipiii'ft^tes that passing through the cap is a 
rod with a haijLdle at thé upper end, and at the lower end is con- 
neCted by a bri-dge or bail with the tubular stem that is within the 
vertical tul)é. 'Mb rod iSsô madé that when it is raised, and 
partiaiUy r^yolveld, it will suspfend the tubular stem and valva "The 
deféndant's wâste," whiçh is complained of as infringing both the 
Garr and >tii0 Bemarest patents, beare a doser resemblance to the 
Foley pateiït thân it does to either of the others. It is described, 
with refèrqnçj^i«|t draWlii.^,:aJ3 follows: 

"A. standpipej a, a cap, B,' sorewlng upon the upper end of the said stand- 
pipe, and Uasfing «.vertical flange.b, screw threaded tntemally and exteriorly; 
•A ring or mit, 0, screwed upon the outside of said flango; an overflow tube, D, 
provided with a handle portion or stem, E, and having upon its lower end a 
valve. The; inwardly projecting horizontal portion of the cap is notahed at a, 
Jind the handle portion of the overflow pipe is provided with two lugs, d and e, 
wlilch, when the overflow pipe is turned, respectively coïncide with this 
noteh, .and alloW the oVerflow pipe to be raised. AVhen the overflow pipe is so 
raised, it may be supported by one of the lugs resting upon the top of the 
cap B, the overflow pipe belng turned after the lug has passed through the 
notch, a. The ordlnary or ^ual opération of raistng the overflow pipe to 
allow the water to escapeunfler the valve la simply to lift it sufliclently to 
raise the uppermost lug ont of the notch, a, a,nd then tum the overflow pipe. 
WhUe the overflow pipe is Iht this position, it is prevented from being sud- 
denly or vlolently : raised too Mgh, or unlntentionally wlthdrawn from the 
standpipe, by the lower lug on the hapâle of the overflow comlng in contact 
with the underside of the cap," B. When it is deslred to wlthdraw the over- 
flow pipe entlreiy from the Standpipe, it is first tumed untU the uppermost 
lug can be draWn through thè notch, and after such wlthdrawal thé tube is 
again tumed untU the lowermost lug can be wlthdrawn, after whlch the 
pverflow ripe may be entirely lifted out" 

By comparing thèse diffèi'ent, structures, which hâve just béen de- 
scribed, one with another, ït'will be noticèd that the defendant's 
waste does not make use of the ébllar, i, or of the lock nut, 1, or of the 
L-shaped slot, called for in thë Gari^'patent. Neither does it substi- 
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tute an équivalent for any of them. In the defendant's waste tLe 
tubular stem can be removed witlxout disturbing any of the 
other parts, while in the Carr patent the screw or pin, o, must be 
taken eut before the tubular stem can be witMrawn. There is no 
novelty in Carr's mode of clamping tlie slab, m, and, if there was, a 
glance at the defendant's waste will discover that the latter em- 
ploya wholly a différent combination for attaching the standpipe to 
the slab of the bath or basin. If Carr made any improvement OTer 
the Foley device, the advance was but a slight one. It is sufiQcient to 
say, without discussing further the merits of Carr'a invention, that 
it has not been infringed by the défendant. 

The claim of the Demarest patent alleged to be infringed reads as 
foUows: 

"(2) The combination with the horizontal waste pipe, C, and vertical 
standpipe, E, of the socket, G, screwed upon the exterior ot the standpipe, E, 
and havlng a flange restlng npon the slab, and an Inwardly projecting pin, 17, 
the overflow pipe and valve withln the standpipe, the tubular cap, P, screwed 
upon the exterior of the overflow pipe, and slotted for the réception of the 
pin, 17, and the look nut, 16, at the lower end of the tubular cap, P, sub- 
stantially as and for the purposés set forth." 

This claim contains three separate and distinct groups of devices, 
each group performing différent fimctions from either of the other s, 
and aU of them do not act conjointly. The first group contains 
the socket. G, screwing upon the standpipe, E, which covers the 
particular means for attaching thèse parts together. The second 
group, consisting of the pin, 17, in the socket, G, and of the slot in the 
cap, P, provides for sustaining the overflow tube when elevated, and 
for the withdrawal of the overflow pipe from the standpipe. In the 
third group the tubular cap, P, is screwed upon the overflow tube, 
and is seciu-ed thereto by the lock nut, 16. There is no co-operative 
action of thèse distinct claims which produces a unitary resuit. Each 
one acts separately and independently of the other. In Eeckendor- 
fer V. Faber, 92 U. S. 347, a patentable combination is deflned as 
one which must produce a différent force, effect, or resuit in the com- 
bined forces or processes from that given by their separate parts. 
There must be a différent resuit produced by their union; otherwise, 
it is only an aggregation of separate éléments. This définition has 
been approved in Pickering v. McCullough, 104 U. S. 310, and in 
Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. Eep. 1275. It has been 
repeatedly held that a mère aggregation of old éléments in a new 
relation is not the subject of a patent. Haîles v. Van Wormer, 20 
Wall. 353; Union Edge Setter Co. v. Keith, 139 U. S. 539, 11 Sup. Ct 
Kep. 621; Eoyer v. Eoth, 132 U. S. 201, 10 Sup. Ct. Bep. 58. It is obvi- 
ons that the second claim of Demarest does not come within this défi- 
nition. But, as was pointed ont by the circuit court, if a différent con- 
struction were to be given to this drawing, no infringement has been 
shown; for the défendant does not employ the inwardly projecting 
pin, 17, and the slots in the tubular cap, P, but means substaaitially 
différent. 

The defendant's exhibits présent a long catalogue of waste de- 
vices for baths and basins. Carr and Demarest avaUed themselves 
ol the knowledge of what had already been accomplished in this 
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spécial line when making tlie combinations respectively daîmed by 
them. Wlien a valld patent bas been obtained under such conditions, 
the claims of'tbe patentée must be restricted to tbe précise form and 
arrangement of parts described in tbe spécification. Sucb a patent 
is an entirety, and it is a familiar princîple that ail tbe parts of tbe 
combinations must be used by the défendant in order to constitute 
an infringement Howe t. Neemes, 18 Fed. Kep. 40; Matteson v. 
Gaine, 17 Fed. Eep. 525; Bragg v. Fitcb, 121 U. S. 478, 7 Sup. Ct. 
Eep. 978; Eaîlway Co. v. Sayles, 97 U. S. 554. 

After a full considération of tbe wbole case, we bave found no rea- 
son to doubt the correctness of the conclusions arrived at by the cir- 
cuit coiu-t^ and its decree is therefore afOrmed. 



GKEENWOOD et al. V. TOWN OF WESTPORT. 

: ., :' (District Court, D. Oonnecticut. January 23, 1898.) 
"' Nos. 915, 910. 

1. 4.DMIKAI,TT J0KISDICTION -^ MAEITIMB TOBT — NEGLIGENT MANAGEMENT OP 

Dbawbkidge. 

A llbel alleged tliat a steam ve?-sel approaching a drawbridge over public 
navigable waters of the United States gave timely signais tliat slie desired 
to pass through the same, but that no attention was paid to her signais, 
and that on reaching the draw she was compellod to wait about an hour, 
aud wàs then caught by the ebb tide, struck on the bottom, and sanU; 
that said bridge was used as a pubUc highway, and was in tlie care, con- 
trol, and management of défendant town. EcU, that the cause of action 
alleged was a maritirae tort, oognlzable in admlralty. ' , 
3. Bridges— Management bt Town— Négligence. 

A town which has undertaken to manage and control a drawbridge over 
navigable waters is llable for négligence or misfeasanoe therein, although 
It might not hâve been orlglnaUy charged with Oie duty of openiug said 
draw. . 

In Admlralty. Lîbel by Sylvester Greenwood and others against 
the town of Westport tb recover for damages to the steam barge 
Hebe, alleged to baye been caused by the négligence of the said town 
in the management of a certain drawbridge. Heard on exceptions 
to the jxu"isdiction. Overruled. 

Samuel Park. for libelants. 
Curtis Thompson, for défendant. 

TOWNSEND, District Judge. The libel allèges that the steam 
barge Hebe was proceeding up Westport river laden with coal, about 
noon on October 26th, and, when about three iquarters of a mile from 
a certain drawbridge in the town of Westport, she commenced to give 
signais from her steam whistle that she was approaching and de- 
sired to pass through said draw, and repeated said signais untn she 
had nearly reached said bridge, but that no attention was paid to said 
signais, and that, after being compelled to wait about an tiour, the 
Hebe was caught by the ebb tide, struck the bottom, and sank. The 
libel furtiier allèges that said drawbridge "is a part of a public high- 
way Crossing public navigable waters of the United States; and that 
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sald drawbridge, as a public highway, is in the care, coïxtrol, and man- 
agement of the said town of Westport." The défendant excepta fa 
the libel on the following grounds, namely: "Because there are no 
allégations in the libel showing an express statutory liabUity, or any 
légal liabUity;" and because the allégations do not bring the case 
within the jurisdiction of a court of admiralty. In support of thèse 
exceptions défendant claims that, in the absence of state législa- 
tion, there is no obligation on the part of towns to open and close 
drawbridges, and that no statutory duty is imposed upon the town of 
Westport It is further claimed that this bridge is not necessarily a 
nuisance, and that the commercial use of said Westport river, at 
the point where it is crossed by said bridge, is not such that it wofold 
justify the expense of the constant attendance of a man at said draw. 
Finally, it is claimed that a court of admiralty has jurisdiction of 
such cases only where there has been an actual collision, as in tres- 
pass at common law, and not where the damage claimed ùidirectly re- 
sults from the injury, as in case. 

The first claim under the exception seems tQi me to overlook the 
nature of the jurisdiction of a court of admiralty. The libel allèges 
négligence in the management of a drawbridge over a navigable 
stream, and damage sufEered thereby. This constitutes a maritime 
tort. "Admiralty has jurisdiction over damage done to a vessel on 
navigable water by a bridge or permanent structure." City of 
Boston V. Crowley, 38 Fed. Rep. 204; Assante v. Bridge Co., 40 Fed, 
Rep. 767. And. if the défendant has undertaken to manage and con- 
trol this drawbridge, it is liable for misfeasance, although it might 
not hâve been originally charged with the duty of opening said draw. 
The évidence as to whether there was misfeasance in fact, and in re- 
gard to tbe alleged commercial insigniflcance of the navigable stream, 
is only admissible by way of défense. As is stated by Judge Brown 
in Edgerton v. Mayor, etc., 27 Fed. Eep. 233: 

"In constmcting the bridge with a draw, and in undertaklng to open and 
ruanîige tlie draw, se as to allow vessels to pas 5, the state and the city hâve 
recognized the right of vessels to pass through without any appeal to the na- 
tional authority to protect that right. People v. Saratoga, etc., R. Ce, 15 
Wend. 113, 134, 136; Escanaba & L. M. Transp. Co. v. Chicago, 107 U. S. 678, 
688, 2 Sup. et Rep. 185; MUler v. Mayor, etc., 109 U. S. 385, 393, 3 Sup. Ct. 
Rep. 228. Having thns recognized the rlghts of commerce, and undertaken to 
provide accommodations for the passage of vessels, the corporation is bound 
that the custodians of the bridge shall use ordlnary diligence to avold acci- 
dents to vessels goiag through the draw at customary hours, and lu the cus- 
tomary manner, as one of the Incidents of the care, management, and control 
of the bridge Itself . It Is responslble, therefore, for the want of ordlnary care 
and diligence In Its servants, and for the conséquent damage." 

The claim that only trespasses are ùicluded under the tenu "mari- 
time torts" is not supported by the authorities in the fédéral courts. 
Mr. Justice Grier, in Philadelphia, W. & B. E. Co. v. Philadelphia & H. 
De G. Steam Towboat Co., 23 How. 209, holds that maritime torts hâve 
always Included wrongs suffered in conséquence of the négligence or 
malfeasance of others, where the remedy at common law is by an 
action on the case. It seems to me that, if the town was négligent in 
the discharge of a duty which it had undertaken to discharge, it is im- 
material whether the damage resulting therefrom consisted in an 
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uaavoMaWé cèllirion witK Hiiè Mdge^ or Mth the rwte 
thfe icKattael. The facts iii fhe case of ffill v. Bôard^ 45 Fed. Rep. 
260, were-Téry giînilar tovthoiae alleged in this libél. Tlieirei as the 
BteaméT'apIpi^eéfctied a îdcawbridge across a ùaTigable : stream, she 
sounded1ili0JU8iliàl whfetle tô notify thè bridge âtteudaat to open the; 
dra'W^i 'fThrdtty K^as.^drjjjegligentlyi performed that the propeller^ 
without Malt, collided wlttt the bridge. TJpon the question o£ jiipis- 
dictioi^ejiudgg Green, aftéP reviewing the décisions of the suprême 
court 6* thë United States, «ays: 

"AS ïoçiàlityj tîièii, is thè test of admlralty jurisdlctloii oVër tbrts, the crit- 
lèal ofûôStlolils^ was the tort complained of oommitted on land or on naviga- 
blé-Wfttes^î .3"he answeff -««hatever it may be, Is décisive and final. Clearly, 
in thte (fftse, it appears tiia,ttiie wrongful act w^ committed upon navigable 
waters, ^and hénçé ■WltMn the jtirisdlotion of thls court." 

The éx<«ptions to the juriadiction are overruled. 



THE GUY 0.(}OSS. 

PUGBT SOUND MAOHINEB.Y DEPOT v. THE GUT O. GOSS. 

(District Gourt, D. Washington, N. D. December 19, 1892.) 

No. 536. 

1. ADMraAi/nr—PBACTicB— Motion to Dismiss, 

On référence of an a,dl^lraity cause to a comuiissioner to take and re- 
port the évidence, the libèlaiit rested after examinlng three witnesses, and 
*fithoUt givlng notice of intention to ofifer further proof at a later stage. 
The claiinant thereupon flled a motion to dlsmlss for want of évidence 
sufflcient to sustain the libel, but, without waltlng to submit the motion to 
the court, be i>roceeded before the commissioner to take évidence on his 
slde, after notice that thè motion was not waived. Held, tkat the claimant 
waB entltled to hâve the case declded on the évidence of the lirst three vrit- 
nesses, unaided by évidence adduced by Ubelant on cross-examinatlon of 
clalmant's wltuesses or in rebuttal; no sufflcient reason appearing for re^ 
ceiving such évidence out of time. 

2. Bhipping — Oabbiasb op QooDS — Liabilitt fok Damaqb — Pi-KADiNa and 

Proop. 

A libel chargea that damage to a consignment of iron pipe, shipped 
under a bill of lading exempting the ship from liabiUty "for leakage, 
breakage, or'rust, except from improper stowage," was caused by bad 
stowage; and negUgenoe of the master and crew. It was proved by libelant 
that the goods were received in a damaged;condltlon, and by claimant that 
the vessel was seaworthyi at the time of saUlng, that she made the passage 
in the usual time without developtng âny defeçt, that her pumps worked 
properly, and that the cargo was well stowed and properly dunnaged. 
Testliriony tliat the^ pipe was rusted by sea water was given for libelant in 
xebuttal, by experts whp knev nothing of the constniction of the vessel, 
hoW'the cargo was stowed,i or how oryvhen sait wa,tèr^ could hâve corne in 
[ contact with the pipe.. Bel4, that the burden of probf rested upon libelant, 
and that the evldentiéwaa ihsufflcient to sustain hIs Ilbèl. 

! In Admiralty. Suit by the Puget Sound Machinery Depot (a cor- 
poration) for damage by riist to a consignment of iron pipe, sliipped 
from New York via Gape Horn to Seattie, on the bark Guy C. Goss. 
Dismissed. •: 
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Wingor & Farwell, for Ubelant; 

W. H- Pritch^rd and Jolui H. Elder, for clainHant. 

HA2sF0ED, District Judge. The libel in tliis case Charg.^s tliat 
tiie pipe was so damaged wàen delirered as to "be of no value what- 
erer, and that the damage was caused by bad stowage, and nég- 
ligence on the part of the maSter and crew, but f ails to specify in 
what way the pipe was damaged, — whether by breakage, rust, or 
otherwise. The answer admits that the pipe was received by the 
ship in good order, but dénies that it was damaged when delivered ; 
dénies ail the allégations of négligence; and avers that the cargo was 
properly stowéd and dunnaged. The case was, according to the 
practice in this court, referred to a commissioner to take and re- 
port the évidence. 

The Ubelant produced as witnesses its président, secretary, and 
manager, and upon the testimony of thèse three rested. Said tes- 
timony as a whole is quite as vague and unsatisfactory as the libel. 
In substance it is that the pipe, when first examina affcer beiug 
discharged from the ship, was in bad condition. Mr. Tliomas M. 
Grreene, the secretary, estimâtes the total damage at |1,000. The 
others each say (ref erring to the entire consignment, as I assume) 
that it was damaged about 33^ per cent. ïhere is not a word in 
the testimony offered in behalf of the Ubelant in chief as to breakage 
or rust. No offer was made to give in détail any information as 
to the niunber of pièces that were f ound to be injured, nor as to the 
manner in which the damage was caused. Only from questions to 
the respondent's witnesses, and testimony introduced after the évi- 
dence for the défense had closed, does it appear that the libelànt's 
grievance is on accoimt of rust No offer was made of évidence 
tending to prove that the vessel was unseaworthy, or that the cargo 
was not well stowed or not properly dunnaged, or that the master, 
mariners, or stevedores were guilty of any négligence; and the 
proctor for the Ubelant rested upon the meager testimony above 
summarized, without giving notice of an intention to offer further 
proof at a later stage of the case. 

Thereupon the proctor for claimant filed with the commissioner 
a motion to dismiss for want of sufflcient évidence to sustain the 
material allégations of the libel; but^ without waiting to submit the 
motion to the court, the respondent proceeded before the commis- 
sioner with the taking of évidence on his side, after giving notice 
that the motion was not waived. The pipe was shipped under a 
contract containing a clause exempting the ship from liability for 
"leakage, breakage, or rust, except from improper stowage;" which 
contract is set forth in an exhibit attached to the libel. The voyage 
was not protracted beyond the time ordinarily requîred for sailing 
from NcAv York to Puget Sound. The vessel at the time of sailing 
was staunch and seaworthy, and made the passage without develop- 
ing any defect or incapacity for transporting in safety the cargo 
which she carried. Ail necessary repairs oecasioned by events of 
the voyage were promptly made. The piunps were worked regu- 
lârly, and kept the water from accumulating m the ship. The evi- 



828 FEDERAL BEPOKTBB, Vol. 53. 

dence on the part of the reepondent is positive to the efifect tliat the 
cargo was weU stowed and prbperly dunnaged, and that in every way 
known to sMp masta-s and stevedores the cargo was protected and 
^ade secure for the voyage. 

In rebuttal the libelant introduced some expert évidence to the 
effect that, in the opinion of liie witnesses, the character of the 
rust on the pipe indicated that it was caused by sait water. The 
proctors for tl^ libelant appear to hâve a theory that the damage 
was caused by the blowing of bilge water through the air strip, but 
there is no évidence to support it; and there is in the case no testi- 
mony as to the cause of the rust, except mère conjectures of the wit- 
nesses. Thèse who give opinions that sait water caused it know 
nothîng about the construction of the ship, or the manner in which 
the cargo was stowed, or the occurrences of the voyage, and of 
course hâve no basis for an opinion as to hoAv or when sait water 
could hâve corne in contact with tlie pipe. Without better évidence 
than this, I cannot find that the rust was caused by "improper stow- 
age," unseaworthiness of the ship, or négligence or unfaithfulness 
on the part of the master or any person in the service of the ship; 
and without évidence to support such flndiugs the libelant cannot 
recover. Eu^t is a cause of detOTioration inhérent in the goods. In 
issuing the bUls of lading care was taken to protect the ship from lia- 
bUity for damage from this cause not due to some act or omission 
or defect for vÙch the owner, master, agent, or some person in the 
service of tbe aWp might be held to be blameworthy. Therefore the 
burden of proof rests upoa ,the libelant to show such blameworthy 
act, omissioîo, or defect. Olark v. Barnwell, 12 How. 272; McKin- 
lay V. Morrish, 21 How. 343; Transportation Co. v. Downer, 11 WalL 
129. 

The rules of practice in admiralty, whlle flexible and libéral, re- 
quire orderly procédure and fairness in the conduct of a cause. Ad- 
ditional évidence may be introduced at any stage of the case before 
a final décidée is signed in tlie court of original jurisdiction, and even 
af ter an appeal, when a trial de novo is allowed in the a|>pellate 
court, provided good cause be shown for not producing it at the 
proper tioie; but it cannot be received out of time, without a suîH- 
cient reasou therefor appearing. Under this rule the claimant is 
entitled to ha,ve the case decided upon the évidence of the flrst three 
witnesses examiaed, unaided by the other évidence taken. It is my 
opinion, hQvever, that the resuit must be the same whether ail the 
évidence offered on both sides, or only that offered by the libelant 
in clûef, be considered. Decree of dismissaL 



ONB THOUSAND BAGS OF SUGAB v. HAKEISON. 

(Circuit Ciourt of Appeàls, Third Circuit Januaiy 10, 1893.) 

No. 12. 

1. Chartes Paett— Construction — Pbintbd Fobms. 

Matter expunged from a printed form used in drawlng up a charter party 
may be considered In determining the intention of the parties. 50 Fed. Bep. 
■ 116, afflrméd. 
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8. Samb— Frbiqht. 

In making a contraet for the transportatlon of a full cargo of sugar, the 
parties used a printed form containing this provision: "The freight to be 
paid on the unloading and right delivery of a cargo of sugar at and after 
the rate of nlne shillings sterling per ton of twenty hnndredweight deliv- 
ered." The printed word "delivered" was struck oat, and the words "on 
intake weight" were Interlined in wrlting. Béld, that the charterer was 
bound to pay freight on the whole cargo taken aboard, aJthough part of 
it was damaged without the ship's fault by an excepted péril, and sold 
on the voyage. Dallas, X, dlssentlng. 60 Fed. Rep. 116, afflrmed. 

Appeal from the United States Circuit Court for tlie Eastem Dis- 
trict of Pennsylvania. 

Liliel ia rem by James W. Harrison, master of the steamship 
Wetherby, against 1,000 bags of sugar, (Claus Spreckels, clatmant,) 
to recover freight. In the district court a decree was rendered for 
libelant. 44 Fed. Rep. 686. On appeal by the claunant this decree 
was alhrmed in the circuit court. 50 Fed. Eep, 116. From the 
latter decree, cljûmant appeals. AflQrmed, 

Morton P. Henry, for appellant. 
Curtis Tilton, for appellee. 

Before DALLAS, Circuit Judge, and WALES and GEEEN, Dis- 
trict Judges 

WALES, District Judge. This is an appeal from the United States 
circuit court for the eastem district of Pennsylvania^ aflûrming the 
decree of the United States district court for the same district, for 
the full amount of the libelant's claim, which was for freight on a 
cargo of sugar shipped at Hamburg, and to be discharged at the 
port of Philadelphia, to the order of Claus Spreckels, the appeUant. 
The case was heard in each court on libel and answer. The flndtng 
of facts by the circuit com^ is as foUows: 

"(1) This action was brought to recover the freight on 14,515 bags of sugar, 
part of the cargo of the steamship Wetherby, shipped at Hamburg for PhUa- 
delphia, which was sold by the master at Hamburg. 

• "(2) The whole cargo, consisting of approximately 25,000 bags, belonged to 
Mr. Claus Spreckels, the claimant, and was shipped under a charter party, 
executed on his behalf, for a full cargo from Hamburg to Philadelphia, of 
which only 10,489 bags were landed and delivered at Philadelphia. 

"(3) In making the contraet the parties used the ordinary form of a freight- 
ing charter party for the full capacity of the vessel, the printed clause for the 
payment of freight readiag thus: ' The freight to be paid on the unloading 
and right deUvery of the cargo at and after the rate of nlne shilUngs sterling 
per ton of twenty hundredweight delivered.' The printed word ' deUvered ' 
was struck ont by running the pen through It, and the words ' on intake 
weight ' were interlined in writing so that the completed clause reads: ' The 
freight to be paid on unloading and right delivery of the cargo, at and after the 
rate of nlne shillings per ton of twenty hundredweight on intake weight.' 

"(4) The Wetherby retumed to Hamburg in conséquence of damage sus- 
tained by a collision wlth the steamer Sultan in the river Elbe, without fault 
on the part of the Wetherby. The Sultan admltted full liabillty hi proceed- 
Ings taken in England to llmit the liabUity of the owners of that vessel. 

"In conséquence of Injury to the cargo, caused by the colhsion, the master 
Bold 14,515 bags of sugar at Hamburg, under the recommendatlon of a survey, 
regularly made, as unflt for transportatlon, to protect th<» interest of the 
cargo owner. On arrivai at PhOadelphla the vessel deUvered to Mr. Spreck- 
ds 10,849 bags of sugar, the remaining part of the cargo unsold,' who paid 
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frelght thei-eon at charter party rates, $2,227.25. He decUned to pay the 
ftèiglit <*n: tiie ottrgo aolQ. aâa flot a6llvered,*aniôuûftilg'td $3,229." 

' 'ïf iiiè iiterlineation of tlie words "întakë' :ïveight" had been the 
quij;. rattef ation made in the printed form of the charter party, no 
difÈerence of opinion as to the construction of the contract would 
èxist between the parties to itj and the présent iitigation would hâve 
béeïi"â,Vpîded. But the strikipg' ont of the word ."deliv^ed" opens 
up the 4uèstion'oî vÀether ffèight was tôbé payable on the whole 
intak^ wçight o£ liiç cargo whiçh was shipped at Hamburg, or only 
on the intake weight of that portion of the cargo which was dis-, 
charged at Philadelphia. In Strickland v. MajçweU, 2 Cromp. & M. 
549, titiieprinted form of an instrument executed by the parties had 
been altered in such manner, by san erasure, as to change a lease 
from yeap to year to a tenu of pne year only, and it was held by 
the cpurtthat the words struck oui might bplooked at by the court 
to ascertain the real intention ofthe partie in so erasing thein; 
and that other stipiilations, inapplicable to a, term of one year, 
should be considered as also struck out, or as surplusage. 

What, then, was the intention of the parties to the présent silit 
in canceling the word "delivered?" It wUl not meet the difflculty 
by saying that the contract bears the same meaning after as it did 
before the erasure, or to conjecture that the parties meant nothing 
at ail by the cancell^tipn. The gênerai rules goyerning the payment 
ofifreigixtai'e that, in the absence of spécial agreement to the con- 
trary^ Iceight is payable pnly on such portion of the cargo which is 
actu^ily discharged, and that, if the weight or measurements at the 
loading port and the pprt of delivery differ, the lowest weight is to 
be talcen in calculating the freight, The contention of the appellant 
is that, iinder the opération of tliese rules, he is not liable for freight 
on the sugar not delivered, on the grouud that the altération of the 
prin^ed form had no other purpose than to stipulate for the pajinent 
of freight on the intake weiglit of such part of the cargo as should 
arrive at the port of Philadelphia. His counsel misapprehends the 
opiniPû 6f the court bélow when he says that it décides "that, when- 
ever the éhipper undertakes to pay freight on the mtake weight, he 
thereby stipulâtes to pay freight whether the cargo arrives in safety 
or not, provided that it is not lost by the def ault of the shipowner." 
On the contrary, the leamed judge who delivered that opinion was 
càreful to sày that he could "come to no other conclusion than that 
the printed clause as originally framed was intended to limit the 
payment of the freight to so mùch of the cargo as might be deliv- 
ered. This, indeed, was the plain effect of the word 'delivered' in 
thé cpnnèctipn in which it stood. Why, then, was it stricken out, 
uulesS the pa.rties inten,ded that tà^e freight should be paid on the 
intake weight of the whole cargo? The suggestion that the purpose 
of the altération was simply to meet any discrepancy (if such there 
should be) between the shipping and delivery weights, and to se- 
cure to the ship-owner freight calcttlated on the intake weight at 
Hamburg, seems to rest uppn a conjecture which is unsupported by 
any fact. Olearly that purpose did not require the erasure of the 
word 'delivered.'" We are not to suppose that the parties acted in- 
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advérteatitly, or ■withoiit design, in making ijke erasure; and it haa 
been ingenioufely suggested by appellant's connsel that, if the word 
"delivered" had been allowed to remain after writing "intake 
weighV'iitiwould hâve made the passage an obsciu'e one, and raised 
a doubt whether the word "delivered" did not control the word? 
"intake weight," when the meaning waâ that the freight should be 
estimated on the intake welght of thfe parcel delivered, without 
regard to loss of weight during the voyage. But it has already 
been made manif est that whatever obscurity of meaning there may 
be has been caused by tïie erasure, and that, if there had been no 
eraaure, there would be no obsciu'ity. The case of Spaight v. Farn- 
worth, 5 Q. B. Div. 115, furnishes an apt illustration on this point. 
Therô the charter party eontained the stipulation: "Freight pay- 
able on deals and sawn lumber, on the intake measure of the quan- 
tity delivered." The various pièces had been measured by the shipper 
at the port of shipment, and their dimensions entered in a spécifi- 
cation; the measurement figures being before shipment, cha,lked on 
each pièce respectively. During the voyage to the port of delivery 
a number of the pièces were lost, and the figures on some of the re- 
maining pièces had been obliterated. It was admitted that freight 
was payable only on that portion of the cargo actually discharged, 
ahd the contention was over the mode of getting at the measurement 
of the pièces from which the figures had disappeared. In that case 
the rétention of the word "delivered" in the stipulation for freight 
prevented the very dispute which has arisen hère. 

Again, it is insisted on behalf of the appellant that the words, 
"freight to be paid on unloading and right delivery of the cargo," 
limit the payment of freight to the portion of the cargo delivered. 
It is weU settled, however, that where there is an agreement for thé 
payment of a lump sum for freight, and the whole cargo has been 
delivered, excepting that part of it which has been lost by an ex- 
cepted péril of the sea, without default on the part of the mastei' 
or crew, the condition of "right delivery" is complied with. In Rob- 
inson v. Knight^, L. R. 8 C. P. 465, a charter party provided that the 
ship should load a full and complète cargo of lath wood, and deliver 
the same on being paid freight as foUows, — ^a lump sum of £315. 
There was the usual exception of sea risks, and it was stipulated 
that the freight should be paid in cash, half on arrivai, and the re- 
mainder "on unloading and right delivery of the cargo." The ship 
meeting with rough weather, the deck load was washed overboard, 
and lost, without any default of the master or crew. The freighter, 
on delivery of the cargo, claimed to deduct from the lump sum an 
amount proportionate to the freight on the deck load which had 
been lost; but the court held that where there is an agreement for g, 
lump freight, the shipowner is entitled to be paid the whole of it, 
although a portion of the cargo be lost without default on his part. 
In Shipping Co. v. Armitage, L. R. 9 Q. B. 99, on a similar state of 
facts, and involving the interprétation of the words "right delivery," 
in connection with an agreement for the payment of a lump sum for 
freight, the court, after an elaborate discussion, reached the same con,- 
clusion, which had been arrived at in Robinson v. Knights. In each 
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of thèse cases the objection was made that the whole of the lump 
sirni agreed upon was made payable only on true and final delivery 
of the cargo at the port of discharge, and it was decided that "right 
delivéï-y" meant the delivery of the whole of the cargo which was not 
lost by an excepted péril. 

We are not unmindfTil of the distinction attempted to be drawn 
betweèn a charter party which stipulâtes for the payment of a lump 
sum for freight, or a round sum for the use of a vessel on a particular 
Toyage, and a contract for the payment of freight on the intake 
weight of cargo at the port of shipment. The conditions on which 
paym^it is to be made is the same in principle in each case, and both 
faU within the ride established by the two authorities last cited. In 
the place of a stipulation for the payment of a hmip or round sum 
for tiie use or hire of his ship, the master of the Wetherby was to be 
pàld at the rate of so many shillings a ton on the quantity of sugar 
taken on board, more or less, which was only another mode of ascer- 
taining, in advance of the sailing of the ship, the sum he should re- 
ceive at the end of the voyage. By striMng out tSie word "delirered," 
as it originally stood in the charter party, the contract between the 
parties was, converted into an agreement substantiaUy like an agree- 
ment for the payment of a lump sum, and on the right delivery of 
the undamaged portion of the cargo the libélant and appeUee be- 
came entitled to freight on the whole of the intake weight of the 
sugar. The decree of the circuit court is theref ore afflrmed. 

Di^IiAS, Circuit Judge, (dissenting.) As I am unable to concnr in 
the ôJ)tnion of the court, it is proper that I should indicate the grounds 
of my dissent, but I wUl endeavor to do so briefly, and without unnec- 
essary amplification. The sole question, as I view this case, is as to 
the correct construction of that portion of a contract of charter-party 
which is in tiiese words: 

"The. freight to be paid on imloading and right delivery of the cargo at and 
after the rate of nine shUlings sterling per ton of twenty hundredweight on 
intake weight." 

This clause constituted the agreement with respect to "the freight 
to be paid." It embraces two incidents of an undertaking for pay- 
ment of freight. It provides — ^First, when the freight shall be 
paid, and on what cargo; and, second, the rate per ton at which it 
shall be paid, and upon what weight. Thèse two subjects are dis- 
tinct. They may be separately contemplated. The language quoted 
does not confound them. As to each of them the légal eflect of that 
language is plain and beyond question. It is that — First, freight was 
to be demandable at the time of delivery, and only on cargo déliv- 
ered at the port of delivery; and, second, the amount to be paid (upon 
cargo so delivered) was to be determlned at the designated rate pCT 
ton, with référence to weight at the port of shipment, and not else- 
where. 

It is suggested, however, that this clause stands in need of con- 
struction, although the words employed do not require interpréta- 
tion, because a certain word which presented itself to the attention 
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of tae dràughtsman was not used, but was obviously rejected. In 
tibie préparation of the cliarter party a print^J form was used, which 
contained tliis language: 

"The freight to be pald on unloading and right c ^livery of the cargo at and 
after the rate of nine shillings sterling per ton of twenty hundredweight de- 
liyered." 

Thls was altered by erasing with a pen the concluding word, "deliv- 
ered," and by inserting above that erasTU*e the words "on intake 
weight." That, as a resuit of this, the port of departure was made 
the place for ascertainment of weight, is agreed ; but that this altéra- 
tion, made as it was made, also effected an in /a-sion of the rule of 
law (with which the clause, as it stands, accords) that freight^ no mat- 
ter upon what weight to be calculated, is to be paid only upon cargo 
delivered, I cannot discern. It is not claimed that the latter consé- 
quence would accrue from the mère insertion of the words "on intake 
weight;" but it is supposed to arise from, and whoUy from, the erasure 
of the word "delivered." Surely the correctness of this supposition 
is dépendent upon the intent with which the erasure was made. 
We hâve no évidence or knowledge of that, and, in my opinion, we 
are not at liberty to indulge in spéculation about it. Where con- 
struction of a contract is requisite, the circumst ances of the case are 
to be regarded; but to attribute to parties, from a circumstance sucb 
as we hâve hère, a purpose in direct conflict with that actually ex- 
pressed, is, in my judgment, not to construe an ambiguous contract,' 
but to substitute conjecture for a perfectly plain one. I cannot, how- 
ever, perceive any good reason for assumlng (were assumption per- 
missible) that cargo, as weU as weight, was intended to be affected 
by the altération. The erasure and the interlineation were evidently 
made at one and the same time. They constituted a single contin- 
uons act. It is admitted that the interlineation relates solely to 
weight; and I think it much more likely that, in making the com 
plete change, — as a totality, — one subject only was in mind, than that 
two distinct matters were simultaneously in con templation. It may 
be that the word "delivered," if retained, would not hâve been, even 
seemingly, discrenant with the interlineation; but this is not un- 
questionable, and it is, at least, quite possible — I think, even probabl'i 
— that the dràughtsman supposed that to make the iaterlineation 
nicely accurate, the underlying word should be omitted. On the other 
hand, it is to be presumed that thèse parties were familiar with the 
subjects about which they were contracting; and, being so, it is 
scarcely conceivable that they believed that by striking out this 
single word, which, if it related to cargo, was msnifestly superfluous,! 
they were also imparting to those which remalned the noninherent 
and important effect of eluding the opération of a rule of law so 
long established and acquiesced in that^ probably in f act as well as in 
légal presumption, they had full knowledge of it. The gênerai rule 
referred to is that in case of a sale of cargo, as in this instance, in the 

*When an altération, though made after exécution, leaves the légal effect 
of the contract unchanged, that efCect Is not annulled. TayL Ev. (Bl. Pub. Oo. 
1887,) § 1822; Robertson v. Hay, 91 Pa. St. 242, (247.) 

v.53F.no.8— 53 
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course of a voyage, no freight, witli respect to the cargo sold, is recov- 
erable. Vlierboom v. Chapman, 13 Mees. & W. 230; Hurtin v. Insur- 
ance Co., 1 Wash. 0. C. 530; Armroyd v. Insurance Co., 3 Bin. 437; 
Callender T, Insurance Co., 5 Bin. 5^5; Kichardson v. Young, 38 Pa. 
St. 169. I think tliat, if tlie intention aHeged had existed, it would now 
be discoverable witlioTit recourse to a dubious inference from an 
equivocal a^t. It would, I believe, bave been manifested, as it migbt 
readily baVë been, by some appropriate and sufficient altération of 
the f omi whlcb was used. For instance, that form miglit, by a slight 
additional altération, bave been made to read thus: 

"The freight to be pald on unloadlng and rlght dellvery of the cargo, and 
on ail cargo sMpped, wheflier dellvered or not, àt and after the rate of nine 
shillings per ton of twenty hundredwelght on Intake welght." 

No such simple change as is hère suggested was made. On the 
contrary, there being solely in view, as I am convinced, the single and 
separate question ol the weight upon which freight was to be esti- 
mated, no design was indicated to naake any peculiar provision with 
respect to the cargo upon which it was to be paid. True, the word 
"delivered" was struck out; but, as I hâve said, the draughtsman 
may hâve supposed that word to relate to weight, and I am by no 
meanSiSatisfled that, if he did, he was not right. As has been pointed 
out, the first part of the clause, as printed, sufflciently stipulated, 
under the law, for payment only on cargo delivered, vlz. "the freight 
to be paid on unloading and right delivery of the cargo." In what 
foUows the rate and weight to be employed in calculating the amount 
to be paid are exclusivdy dealt with, viz. "at and after the rate of 
nme shillings sterling per ton of twenty hundredwelght delivered." 
What delivered? Not cargo, for its delivery as a condition précè- 
dent to a claim for freight had already been provided for; but the 
weight, for which otherwise no place of ascertainment would be con- 
tractually designated, although the indeterminate rule of the law 
that^ as between the ports of lading and delivery, the lower weight 
govems, is, I apprehend, not usuaUy acceptable to those for whose 
gênerai acceptance this form was prepared. Moreover, the word 
"delivered^'' by reason of the place of its insertion, is properly ref ér- 
able only to weight, and correctly and naturally qualifies it, and not 
cargo, The amount of freight (especially in the case of sugar) may 
largely dépend upon the place at which a cargo is weighed, and thèse 
parties certainly regarded that circumstance seriously, and, it may 
be assumed, considered it cautiously. Why, then, is it not reason- 
able to çonclude that the carrier, observing in the printed form pro- 
vision for payment of freight upon the weight (not cargo) delivered, 
required such change to be made a« would entitle him to payment 
upon weight (not cargo) shipped; and what more probable than that, 
simply and solely because of this requirement, the word "delivered" 
was expunged, and "intake weight" substituted? 

In my opinion, the clause in question does not call for construc- 
tion, but, Û it did, I still could not agrée that the construction now 
put upon it would be warranted, Therefore I am constrained to dis- 
sent from this judgment. 
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THE TAWTEMIO.' 

TBUNDY et al. v. THE TAWTBMIO. 

(District Court, E. D. New Tork. January 13, 1893.) 

Admiraltt— BouNDARiBs— PoKT OF New York— Nokth Brotheb Island. 

The Nortli Brother island Is witliln tlie port of New Yorii, witlùn tlie 
meaning of that term as used in tlie state statute creating liens on domestio 
vessels. Laws N. Y. 1862, c. 482, as amended. 

In Admiralty. Libel in rem by David Tnindy and others against 
the lighter Tawtemio to enforce a lien for repairs under the New 
York statut© giving liens on domestic vessels. Laws N. Y. 1862, c. 
482, and the varions amendments thereof. Libel dismissed. 

Peter S. Carter, for libelants. 
John A. Anderson, for claimant. 

BENEDICT, District Judge. This is an action in rem, brought to 
enforce a lien for repairs upon a domestic vessel. The stîatute of the 
state déclares that the debt shall cease to be a lien at the expira- 
tion of 12 months after the debt was contracted, unless at the time 
when such 12 months shall expire such vessel shall be absent from 
the port at which said debt was contracted. This debt was con- 
tracted on November 26, 1891. It ceased to be a lien on November 
26, 1892, unless on that day the vessel was absent from the port at 
which the debt was contraxîted. When the debt was contracted, the 
vessel lay at Brooklyn, in the county of Ejngs. From the 22d day 
of November, 1892, to the Ist day of December, 1892, she was ashore 
off the North Brother, having grounded there by accident; and the 
question is whether the vessel on November 26th was absent from 
tiie port at which the debt was contracted, within the meaning of 
the statute. The word "port" as used in the statute is not synony- 
mous with the word "place." It has a more extensive signification. 
In my opinion, the locality where this vessel lay aground from 
November 22d to December Ist was within the port of New York. 
See consolidation act of 1883. This being so, the debt sued for 
ceased to be a lien tipon the vessel bef ore tiie libel herein was filed. 

The libd must be tomissed, with costa 
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MURRAY et al. v. NATIONAL CORDAGE CO. 

(District Court, S. D. New York. January 21, 1893.) 

CABRIF.BB BY WatEE— BiLIj OF LADINa TO ChABTKBEB— RECITALS AS TO CaBOO 

Rbcbived not Conclusivb— Mistakb in Tally. 

A ship does not guaranty that the amount of cargo recited in her bUls 
of ladlng as received on board, and baspd on her tally, has been actually 
so sUpped and received; nor can the vendor and vendee of such goods, 

'Eeported by E. G. Benedict, Esq., of the New York bar. 
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by a»y private arrangement, make the ship an Insurer of the correctness 
of her tally, as agalnst fraud or mlstake, for their beneflt, and as a ful- 
flllment of the vendor's contract, when not fulflllecl in fact; and where 
there Is proof of fraud or mistake the shlp and owners eannot be held ac- 
countable to the consignée beyond the number aotually received on board. 

In Admiralty. Libel by Jolm B. Murray and Thomas M. McCrin- 
dall to recover freigh.t. Decree for libelants. 

Corivers & Kirlin, for libelants. 
Charles L. Atterbury, for respondents. 

B&OWN, District Judge. The libelants are the owners of the 
steaiûship Asphodd, which on the 28th of December, 1891, delivered 
to the respondents at New York a cargo of hemp from ManiUa, con- 
sisting of 17,014 baies. The above Ubel was âled to recover the sum 
of $863.04, the balance of the freight due thereon, which the re- 
spondents withhold, by reason of their claim of an offset to that 
amount for the nondelivery of 48 additional baies included in the bUls 
of lading signed by the master. I am satisâed from the évidence 
that beypnd any doubt the steamer delivered to the respondents ail 
thé baies that were shipped; and the only question for décision is 
whether the libelants are bound to make good the value of the missing 
48 balés. There is no exception in the bUls of lading that expressly 
covers ariy mistake in thé number receipted for. 

The respondents claim to be in the situation of indorsees for 
value of the bUls of lading, and as such entitled to hâve the ship 
accountfor the whole number of baies receipted for, whether shipped 
on bolàrd or not, in accordance with the rule prevaillng in the courts 
of this State and of some other states. Armour v. EaîLway Co., 65 N. 
Y. 111; Bank of Batavia, v. New York, L. E. & W. E. Co., 106 N. Y. 
195, 12 N. E, Rep. 433. In the fédéral courts, however, the rule as 
to the liabDity of vessels and their owners upon the masters' bUls 
of lading is more limited, as was flnally determined by the suprême 
court in the case of PoUard v. Vinton, 105 U. S. 7, reaffirming the 
case of Freeman v. Buckingham, 18 How. 182. Thèse décisions hâve 
been repeatedly held in this district and in others, to be applicable 
as against bona fide indorsees of the bills of lading. The Loon, 7 
Blatchf. 244; Crenshawe v. Peatce, 37 Fed. Rep. 432; Robinson v. 
Railroad Co., 9 Fed. Rep. 129; O'Brien v. 1,614 Bags of Guano, 48 Fed. 
Rep. 726, 729. Upon thèse authorities the offset could not be sus- 
tajned, even if the respondents were in the situation of bona flde 
indorsees. 

Upon the facts proved, or admitted in the stipulation, however, 
I do not think the respondents are in that situation. They were the 
charterers of the Asphodel under a charter of affreightment, which 
required the steamship to proceed to Manilla, and "there load from 
the agent of the said charterers a full and complète cargo of hemp, 
in the usual baies; and thence to proceed to New York and to de- 
liver the same on payment of freight, at the rate of 65 shillings 
sterling per ton of 8 baies." The master was to sign bills of lading 
as presented, without préjudice to the charter. The context, however, 
Bhows that this printed clause in the charter had référence to the 
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shipment of goods for third persons wlio were to pay freight to be 
credited on the charter hire, wliich, therefore, did not beconie ap- 
plicable to this case. The charterers, as the agreed statement of 
facts sets forth, thereupon contracted for the purcbase and sMpment 
of 14,062 baies of hemp from the firm of Stevenson & Co., and of 
3,000 baies from Smith, Bell & C5o., both of Manilla^ which were to be 
transported to the port of New York by the Asphodél; the pur- 
chase price to be paid by the charterers npon présentation to the 
charterers' agent in London of the biUs of lading for the hemp 
signed and issued by the master of the steamshlp. The master had 
no knowledge of this arrangement. The bUls of lading were signed 
by the master upon the faith of a tally of the number of baies taken 
by the mate as the baies were delivered to the ship from lighters. 
The évidence shows not only a liability to honest mistake in such 
a tally, but clear évidence of attempted fraud upon the ship in this 
instance. The bUls of ladiag recited the goods as shipped by W. F. 
Stevenson & Co. and by Smith, Bell & Co., respectively, deliverable 
to order; and the bills were indorsed in blank by the shippers 
named. The bills of lading, with drafts attached, were thereupon 
forwarded by the shippers to the agents of the respondents at Lon- 
don, who thereupon paid the price of the whole number of baies 
stated in the bUls of lading for account of the respondents. The 
bills of lading refer to the charter party. 

From the above it appears that the respondents were the freighters 
of the ship. They contracted to load her with a "cargo of hemp" 
through their agent at ManUla. The ship received her cargo there 
through Stevenson & Co., who appear to haîve been the only persons 
there to act as the agent of the charterers in loading her. The hemp 
which Stevenson & Co. caused to be put on board, was shipped by 
virtue of their contract with the respondents. They, with Smith, 
Bell & Co., had agreed to load 17,062 baies; but they actuaUy put 
on board 48 baies less, either through mistake, or fraud, the évi- 
dence leaves uncertain which. The baies shipped were shipped 
under their contract with the respondents, and on their account. 
The bills of lading, as between the shippers and the respondents, 
were not subject to the "order" of the shippers. They had no 
right or power, after the delivery to the charterers' vessel, which 
the latter had sent to ManUla to receive this hemp, to divert it from 
the respondents by any sale or delivery to any other person than 
the respondents, at least not until after a breach of the contract by 
the respondents. The bUls of lading, though iu form made to order, 
and indorsed in blank by the shippers, were in no wise différent, in 
légal efifect, than if they had made the hemp deliverable to the re- 
spondents directly. No différent use was attempted to be made of the 
bUls of lading; and they were not negotiated, but were delivered to 
the respondents' agent in London, precisely as they would hâve 
been delivered, had they been made ont deliverable to the order of the 
respondents. If so made out, plainly the facts would not amount to 
any negotiation. 

The true view of the facts, as it seems to me, is simply that the 
shippers undertook to ship and deliver the above numbâ* of baies 
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to the respondents. Thej did not ship as mâny by 48 as they 
agreed to ship; nor as many as by tteir drafts ui)oii tlie bills of 
lading they represented that they Tiad shipped. They obtained 
from the master, either thf ough mistake or fraudj bills of lading for a 
gpeâter number tham was put on board; and in that way they pro- 
ciH-ed from the respondents payaient for 48 baies morei than they 
had; shipped, and payment fôr their full contract without having 
perfonned it. If the ship or her owners were held Mable in such a 
case, the efifect would be to make them guarantors and insurers of 
the correetness of a tally as against ail possible mistake or fraud; 
and that too without any negotiation of the biUs of lading, but 
simply as between consigner and consignée, or vendor and vendee, 
under a secret arrangement for their convenience to ©nable the ven- 
dor to get payment before delivery to the consignée. To hold the 
ship to sùch a liabUity; would be not only in plain contradiction of 
the authorities above cited, but a plain enlargement and perversion 
of the ship's business from that of simple transportation, to that of 
guarantor and insurer against fraud or mistake in the exécution of 
contracta between vendor and vendee for their convenience. That 
is not the proper business of the ship, or of her officers. The vendor 
and vendee could not make the ship or her owners responsible for 
the exact! performance of the contiact between themselves by means 
of the ship's tally taken for the purpose merely of giving the re- 
ceipt -in the bills of laditig. The shipper plainly could base no con- 
clusive daim upon sùch a tally; nor can the consignée, because 
neither the tally nor tlie bills of lading were given for the purpose of 
authorizing payment by the consignée before delivery or without any 
vérification of the ship's count; nor was the consignée authorized 
to make use of the tally for such a pm'pose, except at his own risk, 
as regards fraùd or mistake. 

There haa long been, no doubt, à recognized tendeiicy in favor of 
commercial dealings in goods in transit, to which dèalings the ship 
is no party, to make the ship responsible, by the application of the 
principle of équitable estoppel, for the accuracy of the receipt stated 
in the bUl of lading. !Ehis has never been by any acquiescence or 
agreement on the part of the carrier. In self-defense and to pro- 
tect themselves against liabUities which they never intended to as- 
sume and for which they hâve received no correeponding rémunéra- 
tion, masters and ship owners hâve long been in the habit of in- 
serting varions restrictions and exceptions in order to guard against 
such responsibility. ITnder the construction of the bUl of lading 
and of thé master's authority in the fédéral courts» such qualifying 
words, as regards the amount, weight, etc., of the goods shipped, 
are less necessary than in tribunals where a more extended re- 
sponsibility is enîorced. In the présent case the insertion of the 
danse "weight, measure, quality, contents, and value unknown," 
though the word "number" is omitted, probably accidentaUy, indicates 
clearly the gênerai pm-pose to limit the ship's resp6nsibility under 
the receipt clause of the bMl of lading. Even under the most ex- 
tended liabUity as enforoed in the courts of this state, it is held that 
"the récital in the bill of lading that the contents of the packages 
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were unknown would hâve left the défendant free from responsi- 
bUity for a variance of the actual contents from those described in 
the bill of lading." Bank of Batavia v. New York, L. E. & W. R. 
Co., 106 N. Y. 195, 202, 12 N, E. Rep. 433. 

The ship, when a common carrier, is an insurer of the goods 
taken on board as against ail périls not lawfuHy excepted; but not 
an insurer as regards goods not shipped. She is bound to care and 
diligence in keeping tally and in receipting for a spécifie quantity of 
goods. The récitals in the bOls of lading of the amount of goods 
shipped are entitled to weight. But none of thèse constitute, in 
the fédéral courts, any estoppel against proof of fraud or mistake. 
The remedy of the respondents is against the shippers. 

Decree for the libelants, with costs. 



THE GUY C. GOSS. 

B. LOBE 00. v. THE GUY C. GOSS. 

(District Court, D. Washington, N. D. December 19, 1892.) 

1. CoBPORATiONS— Actions— Proof dp CcKPonATu; Existence. 

A libel In admiralty by a corporation will be dismlssed where the légal 
existence of libelant is put in issue, and tbere is no proof of its organiza- 
tlon. 

2. Shipping— Careiage op Qoods— Liabilitt fob Damage — Pleading and 

Pkoof. 

Wbere goods were shipped under a bill of lading exemptlng the ship 
from llabUlty "for leakage, breakage, or rust, except from improper 
stowage," the proof that the goods were delivered damaged by breakage, 
rust, chafing, sweattng, and dampness is Insufflcient to sustain a llbel 
charging damage to the goods by imseaworthlness of the ship, bad stow- 
age, want of proper dunnage, négligence, and improper conduct of the 
master and crew. 

In Admiralty. Suit in rem by the E. Lobe Company, (a corpora- 
tion,) for damage to toys and fumiture carried by the bark Guy C. 
Gross from New York to Seattle. Dismlssed. 

Thompson, Edsen & Humphries, for libelant. 
W. H. Pritchard and John H. Elder, for claimant. 

HAKFOED, District Judge. The libelant sues as a corporation. 
Its légal existence and right to sue is put in issue by the answer, and 
there is no proof of its organization. For this cause, if no other, the 
libel must be dismlssed. 

I bave, however, read ail the évidence, and find that to sustain the 
allégations in the libel of damage to Ubelant's goods by the unsea- 
woithiness of the ship, bad stowage, want of proper dunnage, "nég- 
ligence, carelessness, and improper conduct and want of attention of 
the master, his mariners, and servants," there is no proof whatever, 
except testimony showing that certain goods, when delivered at Se- 
attle, were in a damaged condition, the damage being by breakage, 
rust, chafing, sweating, and dampness. The biUs of lading contain a 
clause exempting the ship from liabUity for "leakage, breakage, or 
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mst, exoept from improper stowage." To waiTant a decree award- 
tog damages, the libelant must prore affinnatively one or more of 
the ^?,ults of the ship, lier master or crew, wMch the libel charges. 
Caark V. BarnweU, 12 How. 282; McKinlay v. Morrish, 21 How. 343; 
Transportation Ck). v. Dowiiot, 11 Wall. 129. The évidence faila 
to do 80. It does not go more than half way towards making a com- 
pléta case. Theref ore the court decrees that the suit be disuiiâsed. 



BYBNE T. JOHNSON et aL 

(Clrcnlt Court of Appeals, Ftfth Circuit Jannary 9, 1893.) 

No. 49. 

L Salyaob Sektices— What akb— Compbnsatio»— Misconbuct. 

The steamer E., of 2,500 tons, struck a conoealed rock near the Bahama 
bank, and sprung a leak, wbich madç It necessary to run her aground 
about 10 miles from Great Isaac's Ughthouse. In order to lighten aliip the 
maater sent to Key West, and obtained the schooner Cora, with a crew 
of 22 men. She worked for five days, but her appllances and thé methods 
of her crew were crude, and her dlver failed to diseover the largest leak. 
At the end of that ttme other salrors arrived, with a compétent crew and 
efficient apparatus, who soon stopped the leak, and got the B. oiï, and 
towed her to a sheltered place, where her cargo was transferred to the 
steamer New York, sent eut by her owners for that purpose. In the 
mean time the Cora, with a portion of the E.'s cargo, whlch she had on 
board, retumed to Key West, against the protest of E.'s master; her 
reasons for so dolng being fear of a hurricane, and a broken rudder, whlch 
the offieers of the E. offered to repair. At Key West the cargo was libeled 
for salyage. Beld, that the Oora's services were of doubtful value, and, in 
vlew of the fact that she unnecessarily carried part of the cargo to a place 
where it would not sell to advantage, the service was one for which the 
compensation should be pro labore et operq, and not for salvage services. 
50 Ped. Bep. 951, reversed. 

8. 8ame— Compensation. 

LlbelaiitS havlng been already compensated for thelr services, as respects 
the B. herself, through a decree of another district court, thelr services in 
respect to the cargo whlch waS carried to Key West by them should be 
compensated at the rate of $25 for each of the crew, and $550 for the 
Cora, whlch was valued at $3,500. 50 Fed. Rep. 951, reversed. 

Appeal from the District Court; of the United States for the 
Southern District of Florida. 

In Admiralty. LîBel by B. W. Jotoson and others against a por- 
tion of the cargo of the steamer Eldorado (Henry J. Byrne, claimant) 
to recover for salvage services, The district court held that the 
service rendered was a salvage service, and awarded 25 per cent 
of the value of the cargo saved as compensation. See 50 Fed. Eep. 
951. The claimant appealed. Eeversed. 

J. P. Blair, (G. Bowne Patterson, on the brief,) for appéUant. 
Jefferson B. Browne, for appellees. 

Before PAEDEE and McCOEMIOB; Circuit Judges, and BIL- 
LTNGS, District Judge. 
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BILLINGS, District Judge. This suit was a suit for salvage 
bronglit by the master of the schooner Cora, for Mtnself, the crew 
and the owners of tke scbooner, for services rendered tu saving a' 
Ijortion of the cargo of the steamship Eldorado. The Eldorado, on 
August 4, 1891, while proceeding from New York to New Orléans, 
being a vessel of 2,500 tons, struck a concealed rock near the Bahama 
bank, which caused her to spring a leak, so that it became necessary 
to run her aground. She was grounded successfully upon a bank 
about 10 miles from Great Isaac's lighthouse. The master desired 
to lighten the ship by taking ont the cargo, and, having employed 
without success several crews from North Bimini, sent to Key West 
the mate, who obtained the revenue cutter McLean and the schooner 
Cora. The latter was brought by the former alongside the dis- 
abled steamship Eldorado. The Cora, with her pumps, diver, and 
crew, worked from the 9th to the 14th of August, but did not stop 
the leaks, nor permanently lower the water in the Eldorado to any 
great degree. 

Meanwhile, on the 14th of August, the Merrit Wrecking Company 
arrived, and, with their complément of men and apparatus, got her 
in such a situation that on the 18th she was towed by the steamer 
New York to a sheltered place, and on tlie 25th of August proceeded 
towards Hampton Roads. On the 16th of August the large steamer 
New York, sent out by the owners of the Eldorado to receive her 
cargo, arrived and received it. The original object of the master in 
having the Cora brought out from Key West was to stop the leaks 
of the Eldorado, and get her off the reef, by lightening her of her 
cargo, and, after she was sufficiently uuladen to enable him to get 
her off, to replace in hciv tlie cargo. This object was changed to the 
purpose to reload the unladen cargo of the Eldorado on board the 
New Y^ork after the arrivai of the latter. On the 16th of August the 
Cora, against the wishes of the master of the Eldorado, instead of 
transferring that portion of the Eldorado's cargo which she had 
on board onto the New York, took it to Key West, where it was 
libeled. The reason which led the master of the Cora to take the 
schooner and her cargo back to Key West was fears of hurricanes, 
and a broken rudder, which the officers of the Eldorado offered to re- 
pair. 

Two facts are impressed upon our minds by a study of this case: 

First. It is doubtful whether the services of the Cora would, in any 
event, hâve been of much value to the Eldorado and cargo. The ap- 
pliances and methods of the improvised crew seem to hâve been 
crude. Their diver had failed to discover the large leak which ex- 
isted, and was discovered when the diver from New York arrived. 
TMs failure made their services to stop the leak of little efEect. On 
the whole it is not, from ail the testimony, a case of clear, undoubted 
contribution to the saving of property. 

Secondly. The withdrawal of the Cora from the Eldorado, and her 
taking a portion of the cargo to Key West, against the wishes and 
to the détriment of the owners of the salved property, is a serious 
feature of the case. Undoubtedly, salvors, as a gênerai proposition, 
are entitled to the possession of the property which has been salved. 
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Bat this right might hâve been exercised by puttiag the unloaded 
portion of the cargo of ttie Eldorado onto the New York, and har- 
' ing pne of the salvors accompany it to New York. The frustration 
pf the voyage to the owners and shippers was made more injurions 
by this séparation of the cargo, and the sale of it in a port distant 
from its destination. 

The lien of salvors is not dépendent, as are common-law liens, upon 
possession. With référence to retaining possession, as ia ail his other 
movements with référence to the salved property, the salvor must 
act in the interest of, so to speak, the whole property. Even if he 
parts with possession, he may enf orce his lien upon the property, into 
whosesoever hands it may coma The Eleanora Oharlotta, 1 Hagg. 
Adm. 156; The John P^kins, 3 Ware, 89. The v^y essence of the 
right to daim salvage is a beneflt to the owners by the saving of the 
property. The suprême court, through Justice Washiugton, thus 
defines salvage: 

"Salvage Is allowable as a reward for the merltorious conduct of the salvor, 
and in popsideration of a beneflt conferred on the person whose property he 
has savéd." The Brig Alerta, 9 Cranch, 367. 

In. The India, 1 W. Eob. 408, Dr. Lushington rejected ail claim 
for salvage, on the grounds that the services had been unproductive 
of advanta^ to the owners, and that the salvors quitted the vessel, 
leaving the salvage service incomplète. When we consider the ques- 
tion whether there was beneflt in this case, we are struck with the 
doubtful character of the services, viewed as effectuai salvage services, 
and with the necessary loss caused by the removal of the merchandise 
to Key West. There is a f eature in the case, in favor of the libelants, 
which we hâve not overlooked, viz. their prompt coming from Key 
West to the disabled yessel. We think this is a case where the 
compensation of the libelants should be pro labore et opère, and not 
for salvage services. 

The libelants, comprising the corps of men who came on the Cora, 
numbered 22. They were employed about 5 days. The schooner 
was valued at about $3,500. There has already been an award in the 
United States district court, eastem district of Virginia, of $2,500 
for the libelants' services, so far as relates to the vessel, — the Eldorado. 
For the libelants' services, so far as relates to the portion of the cargo 
taken on board the Cora, we think there should be an award to the 22 
men who constituted the crew of the Cora of $25 each, — that is to 
say, of |550, — and to the owners of the schooner Cora of an equal 
amount. The decree wiU therefore be that the decree of the court be- 
low be set aside, and that there be a decree as above stated; the Ubel- 
ants recovering their coets in the court below, and the respondents re- 
covering their costs in this court 
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THE MANHANSET. 

NELSON V. THE MANHANSET. 

(District Court, B. D. New York. Deoember 27, 1892.) 

NBai.iaENCE — Peksonal Injtjky — Absence of Light at Winch — FBLiiOw 
Sbevaht — AcT IN Extremis. 

Llbelant stepped. Into a snarl In the fall of a winch, on the decK of a 
ship, and was drawn into the winch and injured. It was after darls, and 
there was no light by the winch. After llbelant was caught, the man at the 
winch attempted to stop It, but in hls excitement made it go faster. Held, 
that the absence of a light constituted such négligence as rendered the ship 
llable, and that the act of the winch man in increasing the speed of the 
machine was an act in extremis, and dld not contribute to the accident. 

In Admiralty. Libel by Peter Nelson against the steamship Man- 
hanset to recover damages for personal injuries. Deeree for llbelant. 

E. G. Davis, for llbelant 
Convers & Kirlin, for claimant. 

BENEDICT, District Judge. The personal injuries to the libelant, 
for which he seeks to recover in this action, arose ont of his stepping 
into a snarl in the fall of the winch, which lay npon the deck of the 
steamer. The fall was not observed by him, because the winch was 
running after dark, without a light placed so as to enable the fall to 
be seen by one walldng along the deck, and when he stepped into the 
snarl his leg was drawn into the winch and severely injured. In my 
opinion, the failure to hâve a light by the winch, when running after 
dark, was the cause of the libelant's injury, and was négligence which 
rendors the ship liable for the injury to the libelant resulting there- 
from. The act of the man who was running the winch, in making 
the winch go faster, instead of stotpping it, when alarm was given 
that the libelant was caught in the fall, was an act in extremis, 
caused by alarm at the dangerous situation of the libelant when 
caught by the fall. It cannot be held to be a fault of the man at the 
winch, which contributed to the disaster. The fright of the man at 
the winch, which caused him to run the winch faster, when it should 
hâve been stopped, was one of the results of the failure to provide a 
light at the winch, and for which the ship is responsible. Let a deeree 
be entered in f avor of the libelant, and an order of référence to ascer- 
tain the amount of his damages. 



THE FRANCE.» 

McDOWELIi T. THE FBANOa 

(District Court, S. D. New York. January 16, 1893.) 

SHippiNO—NEGLiaENCK— Personal Injuky— Insuppicient Fittings. 

Llbelant, while shovellng ashes beneath the hatch In the hold of a vessel, 
was injured by the fall of an ash bag; such fall being due to its weak han- 
dle, by which it was hooked to the faU. Libelant had no duty or responai- 

' Eeported by E. G. Benedict, Esq., of the New York bar. 
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biltty as to the sélection, overstght, or charge of the bags used. The court, 
on the évidence, found that nnder the clrcumstances Ubelant could not be 
held to be négligent In working beneath the hateh, and that the notices to 
stand from under, which It was aUeged were given Ubelant, had no référ- 
ence to the holsting of the bags, with a vlew to the posslblUty of their faUlng, 
but were the customary notices glven when the empty bags and chains 
came down. Eeld, that the ship must supply sound bags for such a purpose, 
and was responsible to the libelant for his damages caused by the insuffl- 
clency of this bag; such damages, for a broken thigh, being fixed at 
$2,000. 

In Admiralty. Libel by William McDowell against the steamship 
France to recover damages for personal injm-ies caused by the falling 
of an ash bag down the hateh while he was engaged in shoveling 
cinders into another bag at the bottom of the hateh. Decree for libel- 
ant. 

Hyland & l^briskie, for Ubelant. 
John Chetwood, for claimants. 

BROWN, District Judge. The eTidence does not show anything 
ont of ^e usual course that shonld cause the handle of the ash bag 
to break while it was hoistjng up; its weak and insufflcient condition 
miisi be lof çrred from t^iei fact that it broke under such circumstances. 
I cannpt regard the général testimony that the bag was sound and 
8u,fficient as overcoming that fact 

The cases cited for the claimants seem to me not applicable hère. 
The Ébelant had no duty or responsibility in the sélection, oversight, 
or charge of the bags used; and the présent case is therein distin- 
guished from the whole class of cases to which that of Cregan v. 
Marston, 126 N. Y. 568, 27 ^. E. Eep. 952, belongs. 

îfor Can I find the libelant chargeable with contributory négligence 
in working beneath the hateh. The falling bag struck him while he 
was shoveling cinders into another bag, as was customary, and this 
bag was nearly fllled. It is not crédible that he would hâve been fill- 
ing a bag under the hateh, unless there had been matter near by that 
was required to be shoveled into the bag at that place. On re-read- 
ing the dépositions of the other workmen who were near him, I do not 
flnd it a reasonable construction of that évidence, that the libelant 
was notified to keep from under the hateh while a bag was ascending, 
or in respect to any such contingëncy as the breaking of the bag 
hahdles and the falling of an ascending bag. Ail the witneeses testify 
that they never had known any such previous breaking; there was 
no appréhension of it; and, as it seems to me, there is not the slightest 
probability that the several notices spoken of to stand from under, 
had any référence to the bags going up, but solely to the bag, rope 
and chain coming down, since the évidence shows that the persons 
above when about to throw them down were in the habit of giving 
notice to the persons below. It was quite natural, and in the ordi- 
nary course, that such calls should be repeated to the libelant by his 
fellow workmen while he was working under the hateh; and I hâve 
no doubt that it was such calls, and such only, that are referred to by 
the witnesses; and those notices had nothing to do with such an acci- 
dent as this, and indicate no neglect by the libelant. 
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The sMp is responsible for the supply of Sound and safe bags for 
such. a purpose. The A. Heaton, 43 Ped. Kep. 592; The Julia Fowler, 
49 Fed. Eep. 277; The Persian Monarch, Id. 669; The Wm. Branfoot, 
48 Fed. Eep, 914, afarmed, 52 Fed. Kep. 390. 

The libelant was severely injured by the fall. The fémur was 
fractured, and to some extent crushed. Shortening of the limb in con- 
séquence could not be avoided, notwithstanding the severe treatment 
applied in the endeavor to diminish the contraction, and the great 
suffering incident to this treatment. The resuit is a permanent in- 
jury and considérable crippling, disabling the libelant from foUowing 
his former or any sevei-e occupation, but not such as to interfère ma- 
teraUy with many lighter kinds of employment. I award him $2,000, 
with costs. 



THE M. MORAN. 

In re PETITION OF MOEAN FOR LIMITATION OF LIABILITT. 

CDistrict Court, B. D. New York. December 24, 1892.) 

Négligence— Collision— LooKOUT. 

A tugboat had towed a vessel to sea, and her pilot was being taken ofC 
the ship by a yawl attached to tbe station boat. As tbe yawl lay along- 
side the ship, the tug approached, and, owing to the failure ol the wheels- 
mau to see the position of the yawl iintil too late to stop his boat. tho 
yawl was crushed between the tug and the ship, and two of the pilois in 
her lest their llves. The owner of the tug filed a pétition in Umitation of 
Uability. HeU, that the accident was due to the négligence of the master 
of the tug, and her owner was liable In damages. 

In Admiralty. In the matter of the application of Michael Moran, 
part owner of the steam tug M. Moran, for limitation of liability. 

Carpenter & Mosher, for petitioner. 
James Parker, for claimant. 

BEKEDICT, District Judge. The sad occurrence which caused 
the death of two pilota while in their yawl boat alongside the bark 
Methuselah, by being crushed between that bark and the tug Moran, 
was the resuit of négligence. I find no négligence on the part of 
the pilots; for while it is true that, if the yawl's Une had not been 
cast off f rom the bark, no injury would hâve been donc, I do not think 
it was négligence on the part of the pilots to cast off their line when 
they did. The bark was moving. The proper thing to do, as soon 
as the pilot they were taking stepped into the yawl, was to cast off 
the line. The yawl was in plain sight of the tugboat, and the pilots 
had a right to suppose that the tugboat would not come close enough 
to the bark to catch the yawl as it was drifting aft alongside the bark 
and touching the same. Neither do I think it was négligence on the 
part of the pilots to attempt to climb on the rail of the tugboat when 
they saw the tugboat upon them. Ail in the yawl were at that time 
in a State of alarm because of the dangerous approach of the tug. 
To attempt to climb over the rail of the tug when the tug came upon 
the yawl was a rational thing to do under the circumstances, and 
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ift'bidâ âave been attended with no danger wKatevçr had not the tag 
képt' rkoviag on towa/rds the Imrk, and tliei*eby caught the pilota, 
trlule tipon the tug's rail, between the tug and bark, so causing 
their death. It seems to laè clear that the causé of the accident was 
the negleet of the man lit thé wheel of the tugboat to pay strict at- 
tention to what was before him, whereby he failed to see the position 
of théyawl nntil it was too late to stop his boat. Had he seen the 
position of the yàwl when he onght to hâve seen it, he could hâve 
aroided the collision, either by stopping the headway of his boat, or 
by stàirboarding his helm. When, at the last moment, he saw the 
danger, he dld just the wrong thing. Such attention on the part of 
tàé^pîlot of the tug as tiie occasion called for would, in my opinion, 
hâve avoided the collision. Let a decree be entered declaring th& 
petitioner liable to damages in the sum of $5,000. 



THE OAKL GUSTAF. 

LOXLET «t ai T. THE OABL GUSTAF et al 

(Girenlt Court ot Appeals, FUth Circuit Deoember 19, 1892.) 

No. 78. 

L CoujeiOK— Tuas AHD Tow— RitTS. 

A EUssIaa bark was bèlng towed from the dty of Mobile, throngh thi* 
Mobijé river to the bay, and, haVlng passed the tum stake, was f oUowing 
the dïèdged channel çoiutheastward. At the same tlme a small.tug, wlth 
two rafts of legs, the ûist on a line 200 leet long, and the other astem of 
It,- both aggregating àbout 9(W feet, was coming down the Blakely river 
ohànhèl fropi the northéâst ' Tné parties on the tug could see the barii for 
a mile or'more, and those on the bark could see the tusr about a haU mile 
away. The tujg first reaohed the Junction of the two channels, and 
tumed northwestward, towards' Mobile, keeplng as close as possible to 
the northem edge of the channel. Signala were exchanged to pass 
port to port, and the bark kept as close as possible to the south bank 
of the channel, leavlng about 800 feet between them. It was ebb tide, and 
the current swept diagonally across the channel, and carrled the rafts so 
far over that they came Intp collision with the bark, and were broken 
apart, some of the legs belng lost. The bark was proceeding at moderato 
speed, and could not hâve stopped at any time shortly before the collision 
wlthout going aground. The tug was not of sufflcleat force to carry the 
rafts at a speed whlch would prevent thetr drifting, and her master testl- 
fied that the rafts were not 6Ï suffloient strength to stand a much greater 
rate of speèd wlthout breaklng» Bdd, on a Ubel to recover for the lost 
legs, that the bark was not ta fault, as, beiog a forelgner, her master 
could not be presumed to kn6w tha pecullarities of the local navigation; 
nor was the fact that she was ta charge of a bay pUot suffloient to charge 
her ■with such knowledge and extraordlnary précautions as would hâve 
been necessary to coimterapt the effects of the insufflciency of libelant'ft 
tug and the unwleldy proportions and feeble construction of the rafts. 

Si Saub. 

If there was any fault, It W!»8 on tl^e part of those ta charge of the rafts, 
who were regularly engaged In the business of towtag legs through the- 
channel, and attempted the passage with a full knowledge of its dangers. 

Appeal from the District Court of the United States for the South-^ 
em District of Alabama. 
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In Admiralty. Libel by J. E. Loxley & Son against the Russian 
bark Cari Gustaf and Gustaf Lindquist, her master, to recuv er dam- 
ages for a collision with a raft belonging to libelants, wh-erebj some 
of the logs were lost. The district court entered a decree for the 
libelee, and libelants appeal. Afflrmed. 

Statement by LOCKE, District Judge: 

On the 25th of February, 1892, the Russlan bark Cari Gustaf was being 
towed to the bay f rom the clty of Mobile. Her course was south through the 
river, then to the southeastward through a dredged channel to the tum 
stake, ■where the channel tumed again directly to the south. This dredged 
chaunel had a depth of 17 feet for a width of from 120 to 240 feet, but for 
some 500 feet outslde the channel on the northem slde the water was suf- 
ficlently deep for a vessel drawlng from 5 to 6 feet, making a channel of 
about 800 feet in width for light draft vessels. 

Comlng down from the northeast and uniting with the watera of Mobile 
river at the point of the dredged channel and the tum stake, came the waters 
of the Blakely and Spanish rlvers, the channels uniting in the form of the 
letter Y. The channels were In the bed of Mobile bay with surrounding 
shoal water, and the force of the tlde at its ebb was south ward, and rather 
obllquely across the channels than along them. As the bark was comlng 
down the MobUe river from the northwest, drawlng 17 feet of water, and 
towed by two tugs,— one large one, lashed to her quarter, and a smaller one, 
with a hawser of 150 feet, ahead,— libelants' tug, the Alert, was comlng down 
the Blakely river channel from the nortlieast with two rafts of logs. She was 
a small tug, drawlng but SV-i feet, havlng one raft at the end of a Une 200 feet 
long, with another raft made fast to the flrst; in ail, 932 logs, extendlng 900 
feet astem of the tug. She was of eomparativoly small force, and had been 
comlng down the river with the assistance of the tlde but a half or three 
quarters of a mUe per hour. Those on the Alert could see the bark over Plnto 
island comlng down MobUe river for a mUe or two, aad those on the bark could 
see the Alert and her tow as soon as they came past Plnto Island, about a half 
mUe. The Alert reached the point where the channels met and entered the 
dredged channel headlng for Mobile a llttle before the bark entered the chan- 
nel from Mobile river and took the extrême northem side, where, on account 
of her light draft, she could go close to the shoal bank leavtag on her port or 
south side a channel of about 800 feet In width. The bark kept the extrême 
southem bank as closely as she could go safely, going very slowly,— the testl- 
mony is, with just speed enough to keep steerage way. As the Alert ap- 
proached the tug towlng the bark, each aimounced its détermination to pass to 
the starboard by blowlng one whlstle. The Alert passed the bark In safety, 
but the rafts astem, swept by the tide to the southward, swung entirely across 
the channel, so that, although the tug ahead of the bark managed to get 
through, before the bark could pass the raft had blocked qulte or very nearly 
the entire channel, and the bark coUlded with it, breakmg the log by which the 
two rafts were held together, parting the boom, and lettlng many of the 
logs go adrift, by whlch some were lost, for which libelants hâve brought this 
suit. 

It was agreed between the parties that the tug Alert was keeping as far 
as possible to the northem, or her starboard, shore, and the bark as far as 
possible to the southem, or her starboard shore. Nor Is it disputed or ques- 
tioned that, had the bark stopped her headway at any time shortly before 
striking the raft, she would hâve gone aground. In the court below the libel 
was dismissed, from whlch décision llbelaats hâve brought this appeîd. 

R. Inge Smith, for appellants. 
H. PUlans, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 
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liOOKE, District Judge, (after stating the facts.) The three umi- 
snal conditions attending the meeting of thèse vessels, which, in spite 
of a càreful observance of ail ordinary rules of navigation resulted in 
a collision, were: First, the lack of strength and power of libelants' 
tug to keep its tow in Ihie; second, the length and unwieldy charac- 
ter and weakness of construction of the tow, the master of the Alert 
tegtifying that it would not hâve stood being puUed fast enough to 
keep from sagging; and, thirdly, the peculiar course of the tide, 
which, instead of flowing through the channel lengthwise, rather 
swept across it 

Two of thèse peculiarities pertained alone to the libelants' tug and 
tow; the third was particularly within the knowledge of those in 
charge of them. They were regularly engaged in towing the same 
chariEtcter of rafts through this channel, and must be presumed to be 
fully aware of the course, direction, and force of the tides, and the 
dangers attending its navigation. Not so the master of the bark. 
She was a foreign vessel, and h^ presumably, unaccustomed to the 
peculiarities of local navigation, and, although that would in no 
wise excuse him from ordinary care and précaution upon meeting 
aftd approaching vessels, the decree of preliminary and anticipatory 
care îû which he is charged to hâve been wanting could not be de- 
ihaitded. Nor would the fact of her being iu charge of a bay pilot 
réqulfé sjich knowledge and extraordinary précaution as would hâve 
been neoessary to counteract the efifects of the insuiBciency of libel- 
ants' tug for the occasion, and the unwieldy proportions and feeble 
construction of the raft. There were no circumstances apparent 
that could inform any one in charge of the bark that in onterinr.': an 
open channel nearly 800 feet wide, with no visible obstruction, it was 
to be so completely blocked before he got through that, ketping as 
closely as possible to the starboard bajik, he would be forced iuto 
collision with a raft in tow of a steamer upon the further side of the 
channel. 

As far as the bark is concerned, we consider it an unavoidable 
accident, as it is impossible to see that she was in any way in fault. 
She had entered an open channel of sufflcient width, had taken aiid 
kept the proper position, close to the starboard bank, was pm-suing 
her way in a slow and cautious manner, conforming to the signal of 
libelants' tug, and in ail ways observing the raies of navigation. It 
was aa accident unforeseen even by the master of the ijert, who, 
until the yery moment of the collision, thought there would be room 
for her tio pass. If there was any fault it was on the part of those 
in charge of libelants' property, who, knowing, as they did, the risks 
of the passage, attempted it with a f ull knowledge of its dangers. 

It is orderèd the judgment below be afiarmed, with costs. 
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BBANCH et al v. TEXAS LUMBER MANUr'G CO. 
(Circuit Court of Appeals, Eifth Circmt. January 23, 1893.) 

No. 82. 

1. Appeal—Jdrisdiction— Stipulation— Waiving Jury. 

On a writ of errer in an action at law tried In tlie circuit court witliout a 
jury there is nothing wlilcli an appeUate court can revlew when tlie record 
does not afflrmatively show that a jury was waived by written stipulation. 
as required by Rév. St. § 649. 

2. Same— Sfecipications of Error— Abandoîtmbnt. 

Where In the brlef lor plalntiff in eiTor it is stated that the cause is pre- 
sented to the court on the "spécifications of errer hereinafter set forth and 
discussed," and one of the spécifications of error is not thereafter referred 
to, this may be taken as abandonment thereof. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. Affirmed. 

N. W. Pinley and Ben. B. Caîn, (W. J. Townsend and W. S. Hern- 
don, of counsel,) for plaintiffs in error. 

Ingraham, Eatclifl & Ingraham and E. J. Mantooth, (Whitaker & 
Bonner, of counsel,) for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

McCOEMICK, Circmt Judge. The défendant in error, the Texas 
Lumber Manufacturing Company, instituted in the circuit court for 
the eastern district of Texas its action of trespass to try title to cer- 
tain land described in the pétition against Wharton Branch and 
George J. Colluis, plaintiffs in error, and a number of others. J. B. 
Abington and others, also plaintiffs in error, intervened in this action, 
claiming the land against ail the original parties. On September 12. 
1892, the circuit court rendered judgment in favor of the défendant 
in error against ail of the interveners and against ail of the défend- 
ants below except Wharton Branch and George J. Collins for ail the 
land described in the pétition, and against the said Wharton Branch 
and George J. Collins for ail of the lands except an undivided interest 
of 75 acres in the tract of land described in the judgment, contatning 
about 3,500 acres. Motions for a new trial were made by the défend- 
ants coUectively, and by the interveners coUectively, the motions be- 
ing identical except as to one ground urged by défendants. Thèse 
motions were refused. 

At the request of the défendants and interveners the judge of the 
circuit court had prepared and signed and caused to be flled the proper 
statement showing his flndings of fact and his conclusions of law in 
the case, in accordance with the Texas practice, and allowed the bills 
of exception tendered by the parties. The défendants Wharton 
Branch and George J. Collins assigned errors and applied for a writ of 
error, which was allowed. The interveners also assigned errora and 
applied for a writ of error, which was allowed. Both of thèse writs 
were perfected by the respective parties giving bond and having cita- 
tion served on the attorneys of record for the défendant in error, and 
V. 53F.no. 9 — ^54 
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the recOTd was flied in due time in tMs court On December 14, 1892, 
N. W. FinKy'i Isq., èûterèd his appearaitce. iflitMs court for plaintiffs 
in errer, and on tiie same. day a brief for plaintiffs in errer, submit- 
ted by Ben. B. Gain, Esq., (W. J. ïownsend's aiid W. S. Herndon's 
names appearing in the brief as of counsel,) was presented and filed. 
On December 21, 1892, the case was submitted on brief of plaintiffs 
in error, with leave to défendant in errer te flle a brief within 15 
days. In the brief of plaintiflEs in error no référence is made to the 
first spécification in the assignment of errera flled in the circuit court 
by the plaintiffs in errer Wharten Branch and GTeorge J. Cellins. It 
is expressly stated in the brief of plaintiffs in errer that "said cause 
is new presented to this court for considération on the spécifications 
of errer héreinafter set forth and discussed;" which spécifications of 
error thereinafter set forth and discussed are the second, third, and 
fourth spécifications of errer in the respective assignments of errer, 
which spécifications are substantially identical in each of said assign- 
ments, and relate to ne question raised ou the pleadings or record in 
the case, but ail refer to rulings of the court en the trial, excepted to 
at the time^ and presented by a bill of exceptions. This may well be 
taken as à clear abandonment of the flrst spécification of error as- 
signed by Wharton Branch and George J. Collins, relating to the ac- 
tion of the court in sustaining an exception to se much of their answer 
as set up that Lewis and Henry Eueg were aliens to the gevermnent 
of Mexico in 1835, and ceuld net then acquire title to said property; 
especiaUy as the spécifications urged ail relate to the action of tbe 
court in référence te the transmission by descent, and cenveyance 
by his heirs, of Henry Rueg's title. 

There is in the record ne verdict of a jury. It is manifest that the 
case was tried without a jury. There is nothing in the record from 
which it àffirmatively appears or can reasonably be assumed that the 
parties or their attorneys of record filed with the clerk a stipulation 
in writing waiving a jury. Eev. St. TJ. S. § 649. It is well settled 
that in actions at law in Ûie circuit courts of the United States, when 
a trial is had without a jury, if a written stipulation waiving a jury 
is net in semé way affirmatively shown in the record, none of the ques- 
tions decided at the trial can be re-examined on writ of errer. Bond 
V. Dustin, 112 U. S. 604, 5 Sup. Ct. Rep. 296; Oounty of Madison v. 
Warren, 106 U. S. 622, 2 Sup. Ct. Eep. 86; CampbeU v. Beyreau, 21 
How. 223, and other cases cited in Bond v. Dustin. For the fore- 
going reasons, and without passing on any of the questions presented 
by the assignments of errer, the judgment is affirmed. 



FIDELITr TBUST & SAFBTY VAULT CO. v. MOBILE ST. EX. CO.* 

(Circuit Court, S. D. Alabama, January 4, 1893.) 

1. Bquitt— Pabtibs— Intbkvbners. 

Fersons not parties to a suit caimot appear In it, but those belonging to 
a olasB represented in the case, sucb as bondholders In a foredosure suit 

' Eeported by Peter J. Hamilton, ol the Mobile, Ala., bar. 
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brought by the tfustee of the mortgage, are regarded as quasi parties, and 

may be heard for ttie purpose of protecting thelr interest. 
2. Same— Service by Substitution. 

In such case service may, by leave of court, be had on the attomey for 

the eomplainant, when the complainant is beyond the jurisdlction of the 

court. 
8. Same— Relief Sotight must be Gbrmane. 

The relief sought under substltuted service must be germane to the suit, 

and must not be under new facts, not set out In the blll, and made the 

basis for Independent affirmative relief, as to which the attomey is not 

retatned. 

4. Equity— Cross Bill— Province of. 

A cross bill Is auxiUary to the original proceeding, and can be sustained 
only on matters growlng out of the biU, and embraced in it Unless the 
cross bUl seeks either dlscovery or complète relief as to subject-matter of 
the blU, It becomes itself an original bill. 

5. Same— Damages— FoKECLOsuBE Suit. 

A pétition seeking to recover damages from the trustée for maladmin- 
istration of the trust cannot be flled as a cross blll in a proceeding for the 
foreclosure of the deed of trust 

6. Samb-t-Setting Aside Substituted Service. 

An order giving leave to serve a cross bill by substitution may be set 
aside when improvidently made. 

7. Practicb— Service op Nonbesident. 

When a nonre^dent corporation is not dolng business In the Jurisdlction, 
service on the président, temporarUy présent in the district, is not effective 
in Alabama. 

to Equity. Bill by the Fidelity Trust & Safety Vault Company 
against the Mobile Street-Eailway Company to foreclose a mortgage. 
A pétition in the nature of a cross bUl was filed by P. J. Gasquet 
aud otheis, loncholders under the mortgage, to recover damages 
ii^jaiiist the tript company for improper exécution of the trust. 
By leave of court, substituted service of the pétition was had tpoL 
oomplainant's attomey, and also upon the président of the trust 
company, while temporarily in the state. Heard on motion to set 
aside the service. Granted. 

Clark & Clark and Overall, Bestor & Gray, for the motio>L 
G. L. & H. T. Smith and McCaleb & Lapeyre, opposed. 

TOULMIN, District Judge. Persons who are not parties to a suit 
cannot, in gênerai, file a pétition therein, for any causa But 
persons belonging to a class represented in the suit, such as mortgage 
creditors represented by the trustées of the mortgage, are regarded 
as quasi parties, and may be heard on pétition or motion. Andersen 
V. Eailroad Co., 2 Woods, 628. In suits brought by a trustée, or 
otherwise afifecting trust property, the beneflciaries of the trust 
wUl frequently be allowed to intervene, for the purpose of protecting 
their interest Post. Fed. Pr. 291; Carter v. City of New Orléans, 
19 Ped. Eep. 659. 

In such cases, by leave of the court, service may be had by substi- 
tution upon the attomey for complainant, when the complainant 
is beyond the jurisdiction of the court. Lowenstein v. Glidewdl, 5 
Dill. 325; Rubber Co. v. Goodyear, 9 Wall. 807; Bowen v. Christian, 
16 Ped E«p. 730. 
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It Was îh view of thèse principles th.at the order for substituted 
Bervice was màde in thls case, and on the idea that the paper termed 
a "pétition in the nature of a cross bill" was in fact a pétition of 
intervention. But the application of the rule for substitated 
service is denied to cross bills setting up facts not alleged in the 
original bill, and which new facts, thougk they relate to the sub- 
ject-matter of the original bill, are made the basis for afftrmative 
relief. Lowenstein v. Glidewell, supra; Kubber Co. v. Goodyear, 
supra. If the service relates to a new and independent action in 
which the attomey has not been specially retained, it is not good. 
If the paper called a cross bUl is in fact not a cross bill, but is really 
an independent bUl, the substituted service upon the attomey is not 
good. Bowen v. Christian, supra; Rubber Co. v. Goodyear, supra; 
Railroad Co. v. Bradleys, 10 Wall. 299. 

A cross bill can be sustained only on matters growing out of the 
original bill, and embraced in it. It cannot be used as a means 
of obtaining relief in respect to a cause of action whoUy unconnected 
with the cpmplainant's cause of action. Neal v. Fostër, 34 Fed. Eep. 
496; Kubber Co. v. Goodyear, supra; Manufacturing Co. v. Prime, 
14 Blatchf. 371; Cross v. DeValle, 1 Wall. 1; 1 Story, Eq. PL § 389; 
Stonenietz Printers' Mach. Co. v. Brown Folding Mach. Co., 46 Fed. 
Rep. 851. 

In this last case the court sajs: 

"A oross bill Implles a bill brought by a défendant against the plalntifl in the 
same suit, touching the matter in çLiiestlon in the original bill. It is brought 
either to obtain a discovery of facts in aid of the défense to the original blU, 
or to obtain full and complète reUef to ail parties as to the matter chai-ged in 
the ori^al bUl. It shoidd not introduce new and distinct matters not em- 
braced la the origtttal bill, as they cannot be properly examined In that suit, 
but coiistitute the subject-matter of an original, Independent suit. The cross 
bill is auxiliary to the proceeding in the original suit, and a dependency upon 
It. If its purpose be différent from thls it is not a cross bUl, though it may 
hâve a connection with the same gênerai subject. A cross biU must be con- 
fined to the subject-matter of the original bUl. If it Introduce new matter not 
embraced in the original biU, it becomes itself an original bill. ' 

The purpose of the original bill in this case is to foreclose a mort- 
gage executed by the défendant to the complainant as trustée for the 
holders of defendant's bonds. The pétition in the nature of a cross 
bUl, filed by F. J. Gasquet and others of said bondholders, is chiefiy 
for the purpose of recovering damages of the complainant for alleged 
négligent or improper exécution of the trust, and by which it is 
claùned petitioners sustained large damages. This pétition pre- 
sented as a cross bUl offends against the well-settled rule which for- 
bids the introduction into such a bUl of any new and distinct mat- 
ter not within the scope of the original bUl. The matter set up in 
the cross bUl is not necessary as a défense to the original biQ, but 
is indeed matter entirely foreign to the primary object of the bill. 
My opinion is that it is really an original, independent bill; that the 
substituted service on it is invalid, and should be set aside, and that 
the order authorizing such service was improvidently grauted, and 
should be set aside. An order giving leave to serve a cross bill 
by substitution may oe set aside. Bowen v. Christian, supra; 
Rogers v. Riessner, 31 Fed. Rep. 591. 
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My opinion, further, is that the service of process on John D. Tag- 
gart as président of the Fidelity Trust & Safety Vault Company 
(complainant) was, under the circumstances shown by the évidence, 
irregular, and not warranted by law; that the company was not at 
the time of such service doing business in this state, iu contemplation 
of the laws thereof, and that the service vs^as not a valid service under 
the laws of the state. The motion to set aside said service is sus- 
tained. An order will be entered in accordance with the views herein 
expressed. 



FIXE LAKE mON CO. v. LA FAÏBÏÏE CA.U WORKS, (ADAMS, 

Intervener.) 

(Cli-cuit Court, D. Indiana. January U, 1893.) 
No. 8,677. 

1. Receivebs — Allowance of Claims— Judgmbiîts in Pendino Actions. 

A suit comnienced before the appointment of a receiver of the debtor's 
property, upon a claim afterwards filed, withln the time limited, against 
the reeeiver, may be prosecuted to judgment, which, when rendered, es- 
tabllshes as against the receiver the amount of the daim. 

2. Same— Election of Remédies. 

AVliere a receiver Imows of the pendency of a suit on a claim whlch is 
afterwards flled against him, a failure to refer to the peiiding suit at the 
time of filing the claim does not cause a wàiver of the right to prosecute 
the action, or constitute an élection of remédies. 

8. Same— CosTS. 

In such case, however, the receiver should not be charged wIth the costs 
botli of the suii; and of the investigation before the master, and the créd- 
iter sliouid only be allowed the amount of Ms judgment, exclusive of costs. 

Pétition of intervention by B. F. Adams in the suit of the Pine Lake 
Iron Company against the La Fayette Car Works for the purpose of 
establishing a claim against the receiver. Decree for intervener. 

Stanton & Scott and J. L. McMaster, for petitioner. 

Stuart Bros., for receiver. 

A. C. Harris, for gênerai creditors. 

WOODS, Circuit Judga When the receiver was appointed the in- 
tervener had a suit pending in one of the courts of New York for the 
same demand that is in question hère. In pursuance of the notice 
requiring that claims against the receiver be filed hère within a time 
limited, the intervener preseuted the claim hère, saying nothing of the 
suit in New York, and it was referred to the master for proof. Ha^- 
ing obtained judgment in the New York court, the intervener ob- 
tained leave of the master, subject to exceptions, to amend his state- 
ment of the claim so as to show the recovery of the judgment, and, 
having put in évidence a transcript of the judgment, claimed that it 
was conclusive évidence of the amount of his claim. The master 
held that it was neither conclusive nor prima facie évidence, and upon 
the merits reported against the petitioner. 

The authorities cited on the subject recognize the right of one who 
has commenced a suit before the appointment of a receiver of the 
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dëblôr's ^l^peïly to prbsecute the action to judgraent, and that a 
judgMèiit sb* bbtained eetablish.es, as against the receiver, the right- 
fnl amount'lôf tiife deéiaiid. Pirtûgle v. Woolworth, 90 N. Y. B02; 
Gluck & B. Kec. pp. 26, â7, and cases cited. 

It is insisted, however, that bj flling his claim hère, without re- 
feMllg to the pending suit, and reServing the right to prosecute it, 
the pétitioner made an élection of remédies, and lost his right to pro- 
ceed With the suit. I dô not think the doctrine of élection fairly 
applicable. A time having been flxed by order of this court 
within which claims should be filed, the intervener could not omit 
presenting his demand without great risk of losing it. He could 
not prient the judgmelàt, bécause that had not been rendered. He 
might, of course, hâve made référence to the suit; but his faUure to 
do so, in view pt the adnjdtted fact that the receiver and his counsel 
had knowledge of the pendency of the suit, was not a wairer of the 
right to prosecute the action. I do not think, however, that the re- 
ceivership should be chargea with the costs of both investigations, and 
therefdre allow the pétitioner the amount of his judgment, exclusive 
of eostSj-^tiiat is to say,'tlie sum of $7,000.56,— with interest from the 
date of the judgment Decree accordingly. 



FRANKLIN SAVINGS BANK et al. v. TAYLOB et al. 
(Circuit Court of Appeals, Seventh Circvilt January 18, 1893.) 

No. 5. 

1. TBPSTS— IKFANT BENffiFICIAMBS— BiLI- OF RbVIEW— MOBTGAGB. 

A deed of trust for ttie beneflt of minora contained a provision that the 
trustée should nojt inc^Umber the ppoperty. The record of the dead being 
destroyèd tw flre, it was restored by a decree of court in which the 
deed wits deçlared. to authorizé the trustée to incumber the property. 
Afterwards; lu another suit, a new trustée was appolnted, and authorized 
to make a certain loan to be secured by mortgage. Held that, as agalost 
the person maMng such loan in good falth, the mtndrs had no right to hâve 
the decree authorizing the mortgage declared void by bill of review, shice 
a decree against infants cannot be attacked for mère mlstake as against 
thlrd persons who hâve in good faith acquired rights imder it. Lloyd v. 
Klrkwood, 112 111. 338, followed. 60 Fed. Rep. 289, reversed. 

2. Recobd—Constrdctive Notice — Burnt Rbcokds— Deceee. 

A record of a deed Is constructlve notice of its terms, though the record 
has been destroyed; but wben a lawful decree has been subsequently ren- 
dered, Incorrectly declaring the terms of ttie deed, the destroyed record 
ceases to be constructlve notice of those terms which are incorrectly de- 
clared. 50 Ped. Rep. 289, reversed. 

8. MORTOAGE-'CONSIDERATION— -ANTECEDENT DeBT. 

When a credltor surrenders and releases his former obUgatlon and 
securlty, extends the tlme of payment, makes an additional loan, and takes 
a new mortgage for the entire debt, wlth the former debtor as surety and 
a new party as principal debtor, he becomes a mortgagee for value for the 
fuU amount of the eutlre debt. 
4. BiLii OF Rbvibw— Deckee against Infants— Consent. 

Where a decree against Infants who hâve appeared by guardlan ad litem 
does not purport upon its face to hâve been rendered by consent, It wiU 
not be set aside on bill of review on the ground that it was In fact rendered 
by consent, where it is not shown that such consent was fraudulent, or in 
some way Injurions to the Infant défendants. 
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5. Samb— Apfirmakcb on Appeal. 

A bill ol review will not lie where the original decree bas been aCarmed 
on appeal.' 

6. Rbs Judicata— Parties— AfteS-Bohn Bbijeficiahibs— Représentation. 

Where the légal title to land Is held by a trustée for the beneflt of a 
certam person and her chlldren, bom and to be bom, a deeree aiïecting the 
trust estate, rendered by a court of compétent jurisdiction In a suit to 
whlch the trustée and ail the livlng beneficiaries are parties, blnds after- 
bom beneficiaries also. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Bill of review brought by Eobert 0. Taylor, Katherine Taylor, and 
Margaret Taylor against the Franklin Savings Bank, Hiram H. 
Thomas, Henry GUsdorff, James B. SuUivau, Frederick Baumann, 
Edward Baumann, Charles H. MuUiken, Frank C. Taylor, Maria L. 
Taylor, Frank 0. Taylor, Jr., Maria L. Taylor, Jr., Joséphine S. Taylor, 
Alexander Taylor, and Ira Scott, and cross bill by four of the re- 
spondents. Complainants and cross complainants obtained a de- 
cree. 50 Fed. Eep. 289. Défendants appeal. Eeversed. 

Statement by WOODS, Circuit Judge: 

The principal facts haye been well stated by Judge Blodgett In bis opinion— 
50 Fed. Rep. 289— as follows: 

"This is a bUl to review, reverse, and set aslde a decree of foreclosure, en- 
tered in thls court on the 30th of April, 1880, under whlch défendant claims 
title to lots 1, 4, and 5 of the subdivision of lot 4, in block 16, in Bushnell's 
addition to the city of Chicago; and also to set aslde a sale made July 15, 
1881, under a decree for a mechanic's lien, in favor of Gllsdorfl and others, 
entered in the circuit court of Cook county, July 20, 1874. • ♦ ♦ The facts, 
as they appear from the proof, and which are not disputed, are that on the 
13th of June, 1871, Maria Louise Taylor, being selsed In fee of ail of lot 4, in 
block 16, in Bushnell's addition to Chicago, joined with her husband, Franli C. 
Taylor, In the exécution of a deed of the premises to Ira Scott, to hold upon 
certain trusts. In the deed set forth, whlch trusts, so far as it is necessarj' 
to State them for the purposes of thls case, were that the property was to be 
held for the beneflt of Mrs. Taylor and the children of the marriage between 
Frank O. Taylor, her husband, and herself, except that in the event of the 
death of Mrs. Taylor and of the children, before the youngest child had 
reached the âge of twenty-one years, Mr. Taylor, or hls heirs, shonld become 
entitled to the remainder of the estate. The deed of trust contalned an ex- 
press provision ' that no lien, incumbrance, or charge shall be created on said 
premises;' and although there was a provision in the tiiist deed that the 
trustée mlght sell some portion of the premises for the purpose of improv- 
Ing that whlch was unsold, yet the provision was so guarded as to prohibit the 
création of any lien, incumbrance, or charge upon the unsold portion of said 
premises. At the time the deed was made, there was a house upon the prem- 
ises, whlch was oocupied by Mr. and Mrs. Taylor as their home, thls house 
covering only a comparatively smaU part of the lot When thls trust was 
created, three children had been bom to Mr. and Mrs. Taylor, and four hâve 
since been bom, and thls bUl was filed by the three yoimgest of the seven 
chlldren; the three oldest havlng arrived at lawfol âge stnce thls bill was 
filed, and the other four are still mlnors. 

"By the greàt flre of October 8 and 9, 1871, the house npon the trust prem- 
ises was destroyed, and the public records of deeds' of land titles In the city 

' The circuit court of appeals for the first circuit seems to hâve reached the 
same conclusion in the récent Case of Watson v. Stevens, 53 Fed. Bep. 31, for 
in its mandate the court there resèrved llberty to the defeated party to file a 
bill of review in the circuit court 
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■were also destroyed, and the trust deed itself was for several years supposed 
to hâve been' destroyed by tHe samè fire, although it had been duly recorded 
withln a few days after its date. In January, 1872, Mr. Taylor borrowed the 
dum ol $30,000 from the Franklin Savlngs Bank, the principal défendant in 
this case, for whiçh he gave his ovm note, payable one year after date; and, 
to secure the payment of that note, he apd his wife executed to Edvpard 
Brown a trust deed upon the vyhole of said lot 4, in block 16. The money so 
borrowed by Taylor was used In building upon the trust premises a block of 
flve dwelling hbuses, which cost about $53,700. In January, 1873, Taylor and 
his wlfe filed a pétition in the superior court of Cook county, under the provi- 
sions of .wljat là known as the 'Bumt Records Act' of this state, alleglng 
the making and recordlng of the deed of trust, the destruction of the records, 
and the loss of the deed itself, and praying an estabUshment and confirmation 
of the trust deed and its terms, aS éet out in said pétition; and such proceed- 
ings were had w^er this pétition that on the 19th of March, 1873, a decree 
was entered estafellshing ma conflrinlng what was found, from the proof, to 
be a subStanllal copy of the trust deed, butin fact omittlng the clause which 
provided that no lien, incUmbf ance, or charge should be created on the prem- 
ises, and contfllning, in place of that clause, a clause thàt authomed the trustée 
to make lien., for ^e purposeof rebuilding, etc. After the entry of this de- 
cree, Scott, tlie trustée, and Taylor and wife made a subdivision and plat of 
said lot 4, diyldinë the same Into flve sublots, numbered trom 1 to 5, inclusive. 
On the 22ddky of July, 18Î3, Mr. Scott decllned to act longer as trustée, 
and Taylor and wife filed a bill in. the superior court of Cook county for the 
appointmaxt of another trustée, and that such new trustée be empowered to 
make a loan of money sufflclent to relmburse them fof tliè falr value and cost 
of the imprpvejçnents made on said lots; and a decree was on the 19th of Au- 
gust, 1873, enteped appolntlng Charles H. Mulllken, trasteé, as successor to 
Mr. Scott, and authorlzing him to make a loan to pay Mr. and Mrs. Taylor 
the cost pf the Imprôvements made on the lots, npt to exceed $53,700. Mr. 
MulUken accçpted the trust, and on the 23d of August made four trust deeds, 
covertug sùblots 1, 2, 4, and 5 of said subdivision, to Francis S. Howe, trustée, 
to secure the. payment of four notes of $9,000 each glven by MiiUiken and Mr. 
and Mrs. Tajrlor to the FrankUn Savings Bank; and on the Ist of January, 
1874, Mullik^ii, tiie trustée, and Mr. and Mrs. Taylor joined in the exécution 
of anothpr trust deed to Francis S., Howe, to secure the indlvldual note of 
Taylor to the Franklin Savlngs Bank for $2,875. The proceeds of the four firat- 
mentloned trust deeds v, ère used to take up the $30,000 loan made by Taylor 
from the bànk In Jime, 1872, .and the last-mentioned trust deed for $2,875 was 
to secure a Personal indebtedness of Taylor's to the bank, not growing, as the 
proof shows, put of the rebuildlng. 

"In September, 1873, a pétition for à meohanlc's lien was filed by Heni-y 
Gilsdorff for labor and materials used In the construction of the block of new 
buildings,» iu which pétition other contractors intervened. This case came to 
hearing in July, 1874, and resulted in a decree establlshing liens on the prem- 
ises in favor of Gilsdorff and those who had intervened with him, which 
decree was aftérwards afflrméd by the suprême court of this state at the 
September term, 1874. 74 IU. 354. In June, 1876, the Franklin Savlngs Bank 
filed in this court a biU to foreclose the four trust deeds of August 23, 1873, 
which, aftér default of some of the adult défendants, and answers by the 
guardian afl, litem of the infant défendants, was In May, 1877, referred to a 
mastcr to tàke proof s and report. In June, 1877, the original deed of tnist to 
Scott was f ouhd,. and very soon thëreafter bills of review were filed in the case 
under the bumt records act, and. In tke suit brought for the appolntment of 
a new trustée In the place of Scott, and in which the decree appolnted Mulll- 
ken trustée, and authorized him to make the loan to pay for building the flvo 
houses, which, bills of review resulted in decrees settmg aslde the former de- 
crees in those cases; but the decree in the case ùnder which MulUkën was 
appolnted tnistee contalned a clause that nothlng therein ordered or contained 
should deprive the FrcnkUn Savings Bank, or Howe, the trustée In the said 
trust deeds, of any interest they, or either of them, mlght bave in the trust 
estate, the claims of the bank and said Howe not havlng been heard or ad- 
judlcated. 
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"After the original trust deed was found, tlie bank filed a supplemental bill 
In th.e foreclosure case, whicli was answered. Before a report was made by 
the master, terms of settlement or compromise were made between the bank. 
and the guardian ad lltem of the infant défendants then in court, which in- 
cluded ail the children then bom, and ail the childreni of the parents, except 
Margaret, the youngest. By this compromise the children were to hâve one 
of the sublots and the house thereon, free and clear of ail Incumbrance. On 
the 29th of April, 1880, a decree of foreclosure was entered in the foreclosure 
suits in pursuance of the terms of this agreement, which by Its terms was a 
foreclosure of the four trust deeds on sublots 1, 2, 4, and 5, respectively, and 
of the trust deed securing the ?2,875 (ïaylor's individual debt) on the whole 
four lots, and a sale was directed to be made by one of the masters of the 
court of the sublots 1, 2, 4, and 5 to pay the amonut found due by said decrees 
on the respective trust deeds; the lien of the several trust deeds on the prem- 
Ises, covered by them, respectively, belng found by the decree to be subject 
to the prior mechanic's lien establishod by the decree in the GUsdorff Case. 

"A sale was made under this decree on the 16th of June, 1880, and each 
house and lot sold to the bank, and certificates of purchase given by the master 
to the bank as such purclxaser; and afterwards, to consummate the settlement 
made with the guardian ad Utem of the infant children, the certiflcate of pur- 
chase for lot 2 at such master's sale was assigned to the guardian ad litem, 
and by him assigned to the six children then bom, and a deed was in due 
time made to them by the master, and a deed was also made to the bank of 
lots 1, 4, and 5. After the aflirmance by the suprême court of the decree in 
the mechanic's lien case, the bank purchased the decree in that case, and was 
the owner of such decree at the time of the entry of the decree In the fore- 
closure case, and at the time of the aUeged compromise and settlement; and 
on the 15th of July, 1881, a sale was made under the mechanic's lien decrees, 
and the défendant H. H. Thomas, who was then the président ot tlie bank, 
became the purchasor of the three sublots 1, 4, and 5; and it is admitted that 
this purchase was made by Mr. Thomas for the bank, and that he now holds 
the tttie solely for the bank, and has no individual interest therein. It also 
appears that the three oldest children were made défendants to the bUl for 
the restoration of the deed of trust under the bumt records act, and appeared 
and answered by guardian ad Mtem; that the fom* oldest children were made 
parties to, and appeared and answered by guardian ad litem in, the bUl for 
the appolntment of a new trustée, and that under the mechanic's Uen suit the 
four oldest children were made parties défendant, and appeared and answered 
by guardian ad litem. But the suprême court, in the suits brought by Julia 
S. Taylor against the bank to set aslde the decree in the mechanic's lien suit, 
so far as it affected lot 3 in said subdivision, foimd that there was no service 
upon the infant défendants in the mechanic's lien case. It also appears that 
the youngest child, Margaret, who is one of the original complainants in this 
case, was bom after the entry of the decree in the foreclosure case. It also 
appears that aU the seven children, bom of the marriage of Mr. and Mrs. 
Taylor, who are parties to the original and cross biUs in this case, were mlnors 
at the time the original and cross bUls were filed." 

In the Gilsdorff Oace there is in the record no proof of service of process 
upon the Infant défendants, except the récital in the final decree of a finding 
that "due service of process was had upon ail the défendants except the 
Franklin Savings Bank." On the 20th of July, 1880, following the master's 
sale under the foreclosuie decree, MuUiken, as trustée, and Frank 0. and Maria 
L. Taylor, jolned In the exécution of a -quitclaim deed of lots 1, 2, 4, and 5 to 
Thomas, as président, for the use of the savings bank. No référence is made 
to that deed in either the bill or cross bill. The supplemental bUl flled by the 
savings bank in the foreclosure case gave a true and fuU account of antécédent 
facts affecting the rights of the parties, Including the discovery and contenta 
of the deed of trust. The terms In which the trust was defined, in so far as 
they are relevant hère, are as follows: 

"Firstly, for the use and beneflt of the said Maria Louise Taylor, and the 
«hildren of the said Frank O. and Maria Iioulse Taylor, to be used and occn- 
pied by them as a homestead or place of résidence, subject, however, to the 
ti-usts and uses herelnafter contalned; it being, however, expressly provlded 
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ailit tmâ<ênrtOoa tliat the Improvements niow standing on sald premlses may- be 
Bâdéd W, aiWréa, or remoyed, and new buildings ereçtedthereon: provided, 
alWayS,' théire diall be no lien, incumbranoe, or cliarge created tliereby on 
sMd piëitilsèK: tofl it Is farûier provided that the whoie dp a portion of said 
prenilsea iflâjtbe used for tbe purpoSe of deriving a revenue tlierefrom, as is 
bereinaf ter provided, and that a portion only of said premlses may be used 
as such'i aoiûésteàd as aforèsald. • * ♦ Secondly, and upon this furfher 
trust, natoélyi ÎHiè sald lea Scott, or hls sucoessors in trust,, sball bargata, 
sell, and ooaveyi a portion of sald premises for the purpose of procuring funds 
to baM upon oud Improve the remaitider thereof during the joiat lives of the 
said Frank G; ahd 'Maria Louise ïaylor, upon their joint written request, and 
Sueh rfequest Sball be signlôed by their jolning wlth such trustée In the exécu- 
tion of the deed or deeds of conveyânoe:, • * * Provided, always, tliat no 
charge or incumbrance on 'sald premises, or any portion thereof, shall be 
thereby created by sald Ira'Stsott or bis successoi-s in trust" Tldrûly, to the 
offect; Ûiat, after the paj-ment of costs, taxes, iind asseasments, the incomo 
BhaU lie pald to Mrs. TaylOr, for her sole use and benefit, during the Ufe of 
her hiisbaind, and that af ter hls death there should be pald to her out of the 
income tbe sum of $3,000 anaually, and the reinainder.lf an7,to the chUdren. 

ïhe biimt records act of this state contains thèse provisions: 

"Sald décidée of sald court, when entered on elther of the pétitions above 
mentibnédi' [i. e. a pétition to establish title and pétition to establish lien,} 
shall be foriever blnding and concluslve, unless an appeal be taken during the 
term of the court at whlch tbe decree shall bé rendered, or a writ of error 
shall bè Bued out withln twelve months from the entry of sald decree, in 
whlch càsè the final decree entered In sald cause shall be blnding and con- 
clusive, as aforesaid, from the entry thereof, except agatnst mlnors and insane 
persons. * • * And provided, further, that married women, insane persons, 
and minors shaU bave two years after their dlsabUities are removed to prose- 
cute a writ of error froiO' sald decree. * * * And provided, further, that 
In ail décrees agalnst infonts, persons of rmsound mind, or married women 
clalming property In their own rigbt, other than right of dower, the decree 
sliall set fOrth the évidence upon which It is based." 

The scope of the suit in whlch the decree of August 19, 1873, was rendered 
Is sufflcientiy Indlcated by the coiurt's flndlag, whlch foUowed olosely the aver- 
ments of the bUl, and which, wlth abbrevlations not affiectmg the sensé, was 
as follows: 

"That in and by sald deed the premlses were conveyed to Ira Scott and his 
sucoessors In trust, to be held and managed by hlm and them in trust for the 
benefit of Ftanli C. Taylor, Maria Louise Taylor, their oiiUdren, and the dev- 
Isees and legatees of the said Franlî 0. Taylor; tliat by the terms and pro- 
visions of ibé trust conveyance, among other thlags, the sald Scott and his 
snccessors in trust were authorized and empowered to bulld upon and im- 
prove the prt^mlses, or any part of the same, for the purpose of deriving a 
. revenue therefrom, and to borrow money for the purpose of maldng the Im- 
provements, and to seeure the payment of the same by executing on the 
premises, or aSiy portion thereof, mortgages or trust deeds, and also to sell a 
portion of the premlses for the purpose of raislng funds to Improve the trust 
estate; that frbm the date of the tnist conveyance, during and until tlie great 
flre of October 8Qi and 9th, the said Maria L. Taylor Occupled the premises 
as a homestçad, tinder the trust conveyance, in accordance wlth the terms 
ttiereof ; that during that time the entire Improvements of the premlses con- 
slsted of the résidence and outbuUdings attached thereto; that by the are ail 
of the injï)rQvenïents on the premises were destroyed, and the said Franis C. 
and Maria L. Taylor, wlth their chUdren, were ther^y left without a home, 
and were also In other ways losers to such an extent that they could not suit- 
ably provide for their necessary wants and those of their children, and pay 
the taxes and assèâsments laid and assessed on the premises, without in some 
way maMng the trust estate available as a source of revenue; tliat the prem- 
lses wére situàtedln a portion of the clty of Chicago that had been and con- 
tlnued to be valuable for résidence purposes, and that good, careful, and 
judlclous managetaent of the trust estate, for the best interests of ail concemed 
therein, required the érection thereon of ai blook of five first-class résidences; 
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that OT^ng to the destruction of the trust conveyance and the public records, 
It was impossible for the trustée eitber to sell and convey the premises, or 
any portion thereol, or to borrow money upon the same as securlty, until tlio 
terms of the trust should be declared by the decree of some court having com- 
pétent jurisdictlon in such matters, which at that time could not hâve been 
had without great delay, and that such delay would hâve operated greatly to 
thfi préjudice and damage of the trust estate; that to protect and préserve the 
estate, and acting for the best interests of ail concerned, the said Frank C, 
as agent of Maria L. Taylor, and at her request, borrowed a large sum of 
money, and with the same ereoted on the premises a block of five marble- 
front résidences, one of which is now occupied by said Maria L. Taylor and 
her family as a homestead under the trust dped; that the improvemeuts on 
the premises were commenced in the month of August, 1872, and completed in 
the sprlag of 1873, and were wise and judicious; that Maria L. Taylor, through 
her husband as her agent, had expended in said Improvements and the érec- 
tion and completion of said block of résidences the sum of $53,700; that the 
money was judiciously and wisely expended, and that the fair value of the 
Improvements is the sum of $53,700; that It is advisable and necessary, for the 
best interests of the trust estate; to sell and convey one or more of the houses 
so ereoted on the premises, and to borrow enough money otherwise upon the 
trust estate to pay for the improvements the said sum of $53,700. It was 
decreed that the said Charles H. Mulllken, who was thereln appointed succes- 
sor in trust, be 'authorized and empowered, ont of any funds arising from the 
saie of said premises or any part thereof, or from any loan made for that 
purpose, to pay and discharge to the said ï"'rank C. Taylor and Maria L. Taylor 
ail the costs of said improvements as aforesaid advanced and paid by them or 
either of them, not to exceed in amoimt the sum of $53,700.' " 

Besides the mortgages to the Savlngs Bank, Frank C. and Maria L. Taylor, 
and MuIUken as trustée, on the lOth of November, 1873, joined in a convey- 
ance of sublot 3 to Julia S. Taylor, wife of a brotber of Frank C. Taylor, for 
$15,000; and in the case of Bank v. Taylor, 131 111. 376, 23 N. E. Kep. 39T, the 
State suprême court upheld the sale, and declared that thè purchaser was not 
bound to look after the application of the purchase money. 

This suit was commenced December 1, 1884, in the superior court of Cook 
connty. The bUl then exhibited was conflned to an attack upon the title of the 
.ippellant the FrankUn Savings Bank to lots 1, 4, and 5 of the property in con- 
troversy, as derived through the sale made under the mechanic's lien decree 
In fîivor of GUsdorfl and others. The suit was removed upon the pétition 
of the appellent to the circuit court of the United States for the northem 
district of Blinois, where no steps were taken In it until the 18th of March, 
1887, when the scope of the action was enlarged, and the relation of the parties 
changed, by the fillng of an amended biU in which Robert C, Katharine, and 
Margaret Taylor became complainants, and the other chUdren, Frank C, Maria 
L., Joséphine S., and Alexander, who had been plaintiffs in the origtiial bUl. 
wei'e made défendants. They at once filed a cross bUl, adopting the aver- 
ments of the amended bill, and praying substantially the same relief. The 
amended bUl reviewed the various steps taken in relation to the trust estate 
from the création of the trust in June, 1872, to the fiUng ol the original bill, 
December 1, 1884, and in substance asked, and by the decree it was granted— 
First, that the decree of foreclosure in the fédéral court, and the master's 
sale and conveyances made under it, be declared vold as to the interests of the 
complainants in the premises; second, that the two decrees of the superior court 
of Cook county, entered upon bills brought for the review of its previous de- 
crees, be declared absolute in respect to the claims of the savlngs bank; third, 
that the GEsdorff decree in the circuit court of Cook county, be declared fraud- 
ulent and vold, and likewise the deed of the master in chanoery made in exé- 
cution of that decree; fourth, that a new trustée be appointed as successor 
to Scott in the original deed of trust; fifth, that the Franklm Savings Bank 
be required to account for and pay over to the new trustée the proceeds of 
the rents and profits of the trust property whlle it was in the bank's pos- 
session. 

In respect to the GUsdorfE decree the ground of review or attack is stated 
to be that it "was procured by misrepresentation and imposition upon said 
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Circuit court, In ttils: ttiat tbe sald cotirt was mteled and Imposed upon by the 
production, as évidence, of sald pretended deed of trast as conflrmed by the 
superior court." There Is la the amended bUl no charge of suppression or 
fraudulênt concealment of the trust deed. The averments touchlng the point 
are: "Thàt the original deed had been lost or mislaid and could not be found;" 
"that It Was not tnie, as aUëged In sald blll, [on whlch the burnt records de- 
cree was obtained,] that Sald deed of trust had been destroyed by flre; but It 
was true, as your orators beUeve, that at the tlme said suit was pendlng tu the 
superior court the said deèd was lost or secreted, and could not be found;" 
"that some tlme after the entry of the said decrees in the superior court the 
sald deed of trust * * • was found;" and that In the proceedings for the 
revlew of those decrees the court found "that it was newly-discovered évi- 
dence, not possible for the complainants in review to hâve produced at the hear- 
Ing of S£dd original bills of complalnt," and thereupon ordered that the original 
decrees be set aslde and aniiulled, but wlth a proviso to the eflect that the 
rlghts of thê Savlngs Bank hàd not been consldered and were not determined. 

In respect to the decree of foreclosure In the circuit court of the United 
States the allégations are to the effect that the guardian ad litem acted wlth- 
out authorlty In entertng Into an agreement wlth the Savings Banli for a com- 
promise and settlement of the suit; that the settlement was a fraud upon the 
rlghts of the complainants and upon the court, for whlch the foreclosure decree 
and sale ou^t to be set aslde and declared void as to the complaluants; and, 
"further, that tïe decree Is erroneous, and should be reversed and set aside 
for many apparent errors'and imperfections, Insomuoh as it appears by the 
supplemental bUl that sald MuUiken, as successor in trust to the sald Ira Scott, 
had no poWer or authority to uicumber the trust estate, nor to create a lien 
or charge upon the land." 

The respective positions of the parties, and the vlews whlch prevailed, are 
shown in the following extracts from the opinion below: 

"The conte;tltipn on the part^'pf the complainants is that the four trust deeds^ 
glven by Millliken, trustée, wlth the consent of Mr. and Mrs. Taylor, on the 
four houses and lots, and also the decree In the mechanlc's Uen case, are ail 
void and Inoperatlve as a^lnst the complainants and cross complainants, under 
the clause îh the deèd of trust to Scott whlch prohlblted the création of any 
lien, Incilmbrancé,' or charge on the trust premises; that they are uot bound 
by the d.ecree tn the foreclosure case because the decree was by consent, and 
they were nbt compétent to glve such consent; and that the decree m the 
mechanlc's lien case did not bmd the infant défendants thereln because theré 
was ho service of prOcess on them, and also because such decree was obtained 
by imposlng npon the court the false déed established by the decree In the 
burnt records act, — of ail whlch, and of the true teruxs of the genutne trust 
deed, it is clalmed the petltioners In the mechanlc's Uen case, and the bank 
audits président, Mr. Thomas, were bound to talîe notice. * * • It is in- 
slsted on the part of the défendants that the decrees in the bumt records act 
case, and In thé case appolnting a new trustée, fuUy empowered the making 
of the flve trust deeds involyed In the foreclosure suit; that four of the chil- 
dren were parties to those sults, and boimd by the tenus thereof, and the other 
unbom chUdren were bound by représentation; and that those decrees re- 
malned in fuU force at the time such trust deeds were made. 

"It may be, and probably is, tnie, that so long as those decrees, as well as 
the decree in the mechanlc's lien case, are aUowed to stand, they are binding 
by their terms upon the infant défendants as well as upon the adult parties; 
but the essentlal question Is, can thèse infants attack those decrees, and hâve 
them set aslde as against parties who acted under them whlle they were ta. 
force? I consider the law to be well settled that the Infants can, by an orig- 
inal biU m the nature of a biU of review, attack any decree entered against 
them during their tafancy, and hâve it set aslde for fraud or error of fact. 
Daniell, Oh. Pr. 169, 170; Kogers v. Smith, 4 Pa. St. 93; Mills v. Dennls", 3 
Johns. Ch. 367; Massie v. Donaldson, 8 Ohio, 377; Mathes v. Dobschuetz, 72 
lU. 438; Gooch v. Green. 102 111. 509; Lloyd v. Klrkwood, 112 111. 337; Kuch- 
enbelser v. Beckert, 41 lU. 172; Kingsbury v. Buckner, 134 U. S. 650, 10 Sup. 
et. Rep. 638. It is also well established, I thlnk, by the authorities, that any 
consentlng decree entered against a mlnor is not binding, and can be attacked 
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by original blH for the purpose of settlng It aside; and In support of thls prac- 
tlce no other authority need be cited than that of KIngsbury v. Buckner, 
above dted. Assuming, as I do, the rigbt of thèse minora to attack thls biil 
of foreclosure by their bill, I think the court must now assume that, had aU 
the facts touching the valldlty of the seourltles Involved In that suit been 
presented to the court, the court must hâve held that the securltles sought 
to be foreclosed and enforced in that proceedlng were bivalid, and hâve dls- 
missed that suit for want of equlty as agalnst the infant défendants; and as 
the court was prevented from doing so, and was led Into maklng an inéqui- 
table decree by the unauthorized agreement of the guardian ad litem, It wlH 
In thls suit, now brought by the mlnors themselves, enter such decree as 
should hâve been entered in the original foreclosure case. As to the GUsdorfl 
decree, and the sale under it, I can see no reason why it Is not properly the 
subject of attack by thls bllL Undoubtedly, at the tlme that decree was ren- 
dered, the court properly assnmed that it was Justlfled by the deed of trust, 
as restored by the decree of March 29, 1873, under the bumt records act; 
but tliat decree was based upon a most palpable error of fact, of whlch the 
bank and its président were charged wlth notice, and It seems to me tlie right 
of thèse Infante to set aside that decree, and ail that bas been done under 
It, Is palpable. To set a^de thèse sales under the foreclosure and mechanic's 
lien decrees wUl, without doubt, work a hardshlp upon the bank, that bas 
Invested a large sum of money on the faith that the four $9,000 mortgages 
were valld; but the court cannot escape the conclusion that there was ample 
constructlve notice that the trustée had no power to make those mortgages, 
as well as that no valld mechanic's lien eould be created on the trust estate, 
and to hold that thèse Incumbrances are valld as agalnst thèse children would 
make a précèdent for defeatlng the rlghte of many more mlnor children." 

Swift, Campbell, Jones & Martin, for appellants. 
Robert B. Kendall, (Charles E. Pope and George E. Grant, of coun- 
sel,) for appellees. 

Before HAELAN, Circuit Justice, WOODS, CHrcuit Judga and 
JENKINS, District Judge. 

WOODS, Circuit Judge. The rule that a decrçe against infants 
may be attacked by original bUl for error of fact or mère mistake, as 
weU as for fraud, is subjeet to an important qualification. Tlius, in 
Lloyd V. Kirkwood, 112 Hl. 338, the court, after stating the gên- 
erai proposition, said: 

"The rule thus establlshed Is, of course, subject to the qualification that th« 
decree of a court baving jurisdlctlon of the subject-matter of the suit, and 
the person of the infant agalnst whom it Is rendered, will not be thus set aside 
as against third parties who hâve In good faith acquired rights under It; but 
as against original parties to the suit, and their légal représentatives, the rule 
as above stated wiU be enforced." 

The essential question before us, therefore, is whether or not the 
savings bank, unda* any of the decrees mentioned, had acquired 
rights which ought to be protected, notwithstanding the subséquent 
discovery of the error upon which the decree was founded. 

There are two reasons why that protection cannot be claimed 
directly under the decree in the burnt records case. First, the 
bank was a party to that procédure; and, second, by the terms of 
the statute under wMch the decree was taken, it was made "bind- 
ing and conclusive, exoept as against infants and insane persons;" 
implying necessarily, it would seem, that as against mlnors the C^ 
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cjbÈé had thé effect opiy qf prima facle évidence, although, sû long aa 
tï.e original deed retoafned undisçoyered, it was likely to be regarded 
ûnd>acted upon as conolusive. 

Thé second decree, readered Augmt 19, 1873, is of more signiflcance 
in :1fte discussion. By it a new trustée was appointed, and in effect, 
tHQug^ flot in direct têrms, autIior|!ied to obtain money either by 
setling or mortgaging tlie trust estate f or the purpose of paying for 
the ImproTements whlck had been put upon the premises; and un- 
der thàt alïthorîty the lOans were made, and the trust deeds or mort- 
gageë e:?:^uted, which vitére the principal source of the appellant'a 
daim of title. ThoUgh obtalned by use of the flrst decree, as évi- 
dence of the provisions of the trast deed, and on that account sub- 
jèôt to be réviewed aûd set aside, the decree was on its face regular 
and t^îd, aiid as the décision of a court of gelieral jurisdiction it 
waa, until set aside, bindiiig upon ail the parties to the same ex- 
tent as any other decree or judgment, and was available for the pro- 
tection of aay who had acted upon it. 

It was not, as has been contendéd, a supplemental decree, obtained 
in aid of that under thei bumt records act, and therefore, like that, 
neither condusive upon minors nor a source of . protection to the 
bank. The purpose of the first procédure was fully accomplished in 
the reinstatement, as Of record, of the provisions of the trust deed, 
and no supplément was needed. Besjdes, the second decree was 
procured upon, an independent bill, which, whjle it recited the fact 
of the rendition and the scope of the former decreei, contained orig- 
inal and direct averments of the exécution and provisions of the 
lost deed; 80 that, if th© référence to the former decree had been 
omitted, neither the character nor sufflciency of the bill would hâve 
been affected. 

While it is true that this decree was founded on an error of fact 
in respect to the pbwers of the trustée, it was not a palpable error, 
nor one of which the bank and its président were charged with 
notice. So long as the trust deed remained undiscovered, not only 
was the error not évident; there was notUng to suggest its probable 
existence. In substantial compliance with the requirement of the 
burnt records act that a decree under it against minors should set 
forth the évidence on which it was based, tiie master's report, upon 
which the decree of March 29, 1873, was rendered, contained the 
full and explicit testimony of Frank 0. Taylor ajad other witnesses 
to the effect that the copy embodied in the decree was a true copy 
of the trust deed, and under the circumstances there was neither 
reason for suspecting nor means of flnding out the contrary; and 
yet it is insisted, and it is the pivot of the argument for the ap- 
pellees, that the Savlngs Bank ail the while had constructive notice, 
and should be treated as if it had known that under the recorded 
and true deed of trust the trustée had no power to exécute mortgages 
or to oreate liens. It would not be so held in a com^; of law, even. 
It is of course true that that constructive notice which results f rom 
the recording of a deed continues in force though the record be 
destroyed. That is a rule which bas its proper and necessary place 
in public policy, but it is not of universal or inflexible application. 
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The record of a deed, when produced intact» Is not final or con- 
clusive proof of the contents or ténor of the original instrument. 
It may be contradicted by the production of the deed or by other 
évidence; and it follows necessarily that the force of a record, as 
constructive notice, cannot prevail over that presumption of ab- 
Bolute verity which inheres in the judgment or decree of a compétent 
court. Wiiether the record has been destroyed or remains un- 
harmed, a lawful decree, declaring the terms or ténor of an instru- 
ment to be dififerent from the record of it, supersedes or ovra-comes 
the latter as évidence; and upon the same principle the decree of 
August 19, 1873, superseded the destroyed record of the trust deed, 
or, as it may be better to express it, the decree became conclusive 
évidence of what that record had shown, and of the actual terms of 
the deed. It was in récognition of this fact that it was deemed 
necessary, after the missing deed had been found and re-recorded, to 
bring bifis of review, in behalf of the infant parties, to obtain orders 
of lie superior court setting its decrees aside; and accordingly 
they were set aside, except that the rights of the Savings Bank 
were not determined. Whether or not the same parties should be 
aUowed, eyen by original bill, to make a second attack upon thèse 
decrees for the same cause, has not been mooted, and we do not 
stop to inquire. 

But, proceeding on the assumption that the second decree was 
one which should not be set aside to the injury of third persons, 
it is inaisted that to the extent of the $30,000 flrst loaned to Taylor, 
which, with accmed interest, became pro tanto the considération of 
the notes and mortgages which were foreclosed, the Savings Bank 
parted with no value upon the faith of that decree, and therefore 
can claim no protection under it. The position is not tenable. 
The note given by Taylor for the first loan and the trust deed exe- 
cuted by Mm and Mrs. Taylor to secure the debt were surrendered 
and released. It is not claimed that thèse were without value. 
Taylor stiU had crédit, and Mrs. Taylor, by reason of her right to 
receive the income of the trust estate, had an équitable interest, 
which doubtless was subject to the mortgage. Blanchard v. 
Blanchard, 1 Allen, 225; Van Rensselaer v. Read, 26 N. Y. 558; 
Monarque v. Monarque, 80 N. Y. 320. Besides, the debt was due, 
and upon the new loan an extended crédit was given. Upon thèse 
facts the bank, being without knowledge of the actual powers of the 
trustée, was entitled to rely, and it is to be presumed did rely, on 
the authority declared by the decree under which the trustée assumed 
to act. This conclusion, however, does not rest upon the doctrine 
of Swift V. Tyson, 16 Pet. 1, Eailroad Co. v. National Bank, 102 U. S. 
14, and like cases, concerning the transfer of negotiable paper 
in payment or for the seciuity of a pre-existing debt That doctrine 
is peculiar to negotiable paper, and does not apply to transfers for 
like purposes of ordinary chattels or interest» in real estate. It 
is so held in the case of Bank v. Bâtes, 120 U. S. 556, 7 Sup. C3t 
Eep. 679, where the rule declared by Judge Story in Morse v. 
Godfrey, 3 Story, 389, is quoted with approval. According to that 
rule it is not enongh that there shall be given "a simple collatéral 
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seciitrity for an old indebtment or liability of the parties j'? the one 
claimihg to bd an innocent purcliaser or mortgagèe of personàl or 
real property "must not only hâve had no notice, but he must 
hâve paid a considération at the time of the trànsfér, either in 
na.oney or other property, or by a surrender of ezisting debts or securi- 
ties held for the debts and liabilities." "There must be Bon),e new con- 
sidération moving between the parties, and not m'erely a new 
security giveh for the old debts or liabilities, witliout any surrender 
or extinguishment of the old debts and liabilities or the old securities 
therefor." Thàt one who merely receives a mortgage of land for a 
pre-existiiig debt does not become a purchaser for value was held 
or recognized in Busenbarke v. Eamey, 53 Ind. 499, and Straughan 
V. Fairchild, 80 Ind. 598; but in GHchrist v, Gough, 63 Ind. 584, it was 
held to be sufficient for that purpose that, in considération of the 
new security, the time for the payment of the debt had been 
extended. In Illinois the payment, or security, or extension of the 
time of payment, of a pre-existing debt has been declared sufficient. 
Butters v. Haughwout, 42 Hl. 18; Mcintire v. Yates, 104 m. 491, 
501; Bank T. Cheeney, 87 ni. 602. And in Glidden v. Hunt, 24 
Pick. 221, It was decidèd that when a créditer made a further 
loan to his debtor, and took a mortgage to secure both loan an,l 
debt, he became a mortgagèe for value to the fuU amount of both, 
because the presumption was that he had parted with his money 
in order to obtain protection for the antécédent advances, as well 
as for those niade at the time. We need not go so far. Tn the 
présent case ail the éléments of goo.d faith mentioned in the cases 
cited were combtned. The old obligation and security were sur- 
rendered and released; the time of payment was extended; an ad- 
ditional sum was loaned ; and in f act there was a change of debtor, 
the trustée bècoming the principal in the new obligations, and Tay- 
lor and wife sureties only. 

It follows that, regardless of the compromise agreement, the Sav- 
ings Bank was entitled to the decree of foreclosure, which it ob- 
tatned, for the full amount of its demanda, and that upon aU the 
facts alleged in the bUl no valid reason is shown for setting the de- 
cree aside, or for annulling the mortgages on which it was based. Er- 
ror is not apparent on the face of the record; and, in view of our con- 
clusion that the mortgages were valid as against ail who were bound 
by the decree of Augùst 19, 1873, the objection that the guardian 
ad litem in the foreclosure case had given unwarranted consent to 
a compromise loses signiflcance, if, indeed, it does not bring support 
to the decree, because by the compromise there was saved to the chU- 
dren one fourth of the property, and a correspoiiding portion of ac- 
crued rents, which otherwise in ail probability would hâve been for- 
feited to the bank. It is to be observed, too, that upon its face it 
was not a consent decree. The guardian ad litem, though he had 
withdrawn a spécial answer, had flled another in the customary form. 
No fact was admitted; no proof waived; and every essential fact 
shown in the spécial answer, which was withdrawn, and ail the facts 
on which the claims of the infants are now asserted, were distinctly 
set forth in the appellant's supplemental bUl, upon which the decree 
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was granted. It is not alleged, nor has it been suggested, that any 
fraud or déceit was practiced, to keep from the court a knowledge of 
the facts so averred. Consequently, at the hearing below, it was not 
only not to be presumed, it would not bave been compétent to prove, 
that in the foreclosure case the court proceeded to a decree without 
knowing the contents of the bill; or that had the facts touching the 
validity of the securities sought to be foreclosed and enforced been 
presented to it, the court would hâve held the securities invalid, and 
dismissed the suit. Besides, it is in proof that after the Savings 
Bank, in compliance with the comiffomise, had assigned its certiflcate 
of purchase, at the foreclosure sale, of one of the lots to the guardian 
ad litem, the latter in a pétition for instruction, to which he made 
his wards défendants, reported the settlement and the relevant facts 
to the circuit court of Cook county, and that court, after a hearing' 
at which the infants were represeuted by a guardian ad litem ap- 
pointed for the purpose, ordered a transfer of the certiflcate and of 
the property to the children in esse, with a provision that after-bom 
ChUdren shoùld be admittëd to share with those named; and, the cer- 
tiflcate having been transfered as ordered, the master in the foreclo- 
sure case reported to the court for approval a deed for the convey- 
ance of the lot described directly to the Taylor children, by name, and 
that deed the court approved. It is évident, therefore, that the com- 
promise agreement received the deliberate approval of the local cir- 
cuit court, which as a court of chancery had cognizance of the affairs 
of minors; and, by necessary implication from the last order made in 
the case, it had the approval of the court in which the decree of 
foreclosure was obtained. If that decree had been taken upon de- 
fault of the infant défendants, or if upon its face it appeared to hâve 
been taken in pursuance of a compromise which was not shown to 
hâve had the explicit approval of the court, it may be that it would 
hâve been subject to revlew without inquiry into the merits of the 
compromise; but when, without impugning the fairness of the pro- 
ceedings tu Court, it is proposed to set aside a decree which upon its 
face is in ail respects regular, because of an aUeged agreement or con- 
sent of the guardian ad litem which is not referred to in the record, 
we are strongly inclined to thjnk it should be alleged and proved, 
not only that the agreement had been made, but that it was not bén- 
éficiai to the infants concemed, or for some other reason ought not 
to bave been made. See Walsh v. Walsh, 116 Mass. 377. The maxim 
that equity regards substance rather than form would seem to be ap- 
plicable to such cases. 

Conceming the Grilsdorff decree a single question is presented. 
When the contracts were made, and the work done and materials 
f amished, which were the foundation of the liens thereby declared, 
the decree in the bumt records case not having been entered, the par- 
ties were chargeable with constructive notice, and when the Savings 
Bank took an assignment of the decree it had actual knowledge, of 
the provisions of the trust deed. There is, therefore, no reasôn why 
that decree is not reviewable in this action for the error of f act upon 
which it was founded, unless it be because it had been affirmed by the 
suprême c6urt of the state, without the right being reserved or îeave 
v.53F.ho.9 — 55 
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obtained of tàat court to bring the suit. Upon that question, in South- 
arâ V. Eussell, 16 How- 547, 570, it is said: 

"The better opinion Is that a bill of revlew will not Be at ail for errors of 
law aUeged on the face of the deoree after the judgment of the appellate 
court • ♦ ♦ Nor wUl a blll of revlew lie In the case of newly-dlscovered 
évidence after thé pnbllCatiOli, or decree below, where a dedslon has taken 
place où àppeal, unless the right 1b reserved in. the decree of the appeUate 
court, or perinlssion be glvea on an applicatton to that court directly for the 
purp09^, Thls appears to be the practloe of the court of chancery and house 
of lords In England, and we thlnk it founded hi prinolples essential to the 
proper àdhilnlstratlon of the law, and to à reasonable tèrmlnatlon of lltlga- 
tton bëtweeii parties In chancery sultS." 

It lis insisted tàat thi^ is a dictTun, and ought not prevail against 
the weîgbt of authority and reason to th.e contrary. But it is quoted 
with approval in Hingsbury v. Buckner, 134 XJ. S. 650, 671, 10 Sup. 
Ot. Bep. 6^8; and we are not disppsed to disregard it. We consider 
it applicable, too, to a decree which bas been afflrmed, as well as to 
one entered upon tbe otàev of the appeUate court. In Durant v. 
Easex Ço., lOrtJ. S. 555, it is said: 

"On a mandate from thls court afflrmlng a decree, the circuit court can only 
record our ,order, and proceed with the exécution of its own decree as af- 
flrmed. It has no power to rescind or modify What we hâve established." 

And the fact that the relief is sought by an original biU instead of 
bUl of review proper should, we think, make no différence. The ground 
of relief is the same whether it be sought in one way or the other. Even 
when tiiere has been no appeal, the rule is that the granting of a biU of 
review for newly-discovered évidence is not a matter of right, but it 
rèsts in the sound discrétion of the court. "It may, theref ore, be re- 
fused, although the facts, if admitted, would change the decree, where 
the court, looking to aU the circumstances, shall deem it productive 
of mischief to Innocent parties, or for any otho* cause unadvisable." 
Story, Eq. PI, § 417. Accordingly, in some jurisdictions, though not 
in aU, spécial leave of court must be obtained for bringing the bill. 

Conceming the objection that the Gilsdorff decree was entered 
without service of process on the infant défendants, it may be re- 
marked that, if the decree could be attacked on that ground in any 
court except that in wMch it was rendered, it bas not been attempted 
in the biU before us, which allégea nothing on the point. The court 
in which the decree was obtained being one of gênerai powers, the 
presumptions are in favor of its juridiction in any matter of which 
it has taken cognizance; and, besides, this decree, as it is presented 
iu the record bçfore us, shows a flnding that process had been duly 
served. It is true that tu the reporter's statement of facts preced- 
iDg the opinion in Bank v. Taylor, 131 Hl. 376, 23 N. E. Eep. 397, it 
is said that "no sommons was ever served upon either of the défend- 
ants;" but that statement is not évidence hei^e, and would not be if 
it had been made by the court instead of the reporter. It is, more- 
over, inconsistent with the opinion and judgment of the court, in 
which, while it is hdd that the decree was not binding upon the ap- 
pellee Julia S. Taylor, because she was uot a party, it is said that it 
was "of course * * * res judicata as to the parties then be- 
fore the court;" and when the case was directly before that court 
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on appeal— Taylor v. GUsdorff, 74 Hl. 354— tlie cMef dispute was 
wàether "the interest inremainder in the estate held by the tnis- 
tee for the heirs of Taylor" could 'T)e subjected to a mechanic's lien.'' 
But, if none of the chUdren had been served with process, the ques- 
tion was not presented, and, it is to be presumed, the court would 
not hâve considered it, and would not hâve aflarmed the decree; 
since, if process had not been served, the decree was, in respect to 
the minor défendants, void upon its face. It foUows that the title 
of the Savings Bank, acquired through the sale under the mechanic's 
lien decree, should not, upon the facts averred in the bill, hâve been 
disturbed. 

The question remains whether or not the children bom after the 
rendition of any of Uhese decrees are bound thereby. If so, it is be- 
cause they are to be considered as having been represented in the 
suits by those who were parties. Upon that subject we quote from 
the opinion in McArthur v. Scott, 113 U. S. 340, 391, 400, 5 Sup. Ct. 
Eep. 652, where the authorities were reviewed: 

"The gênerai rule In equlty, In accordance vrith the fundamental prtaclples 
of justice, is that ail persons Interested in the object of a suit, and whose rights 
wUl be dlrectly afCected by the decree, must be made parties to the suit. Ex- 
ceptions to this hâve been admitted, from considérations of necessity or of 
paramount convenlence, when some of the persons Interested are out of the 
jurlsdiction, or not In being, or when the persons interested are too numerous 
to be ail brought in; but in every case there must be such parties before the 
court as to insure a falr trial of the issue in behalf of ail." 

"The cases In courts of gênerai chancery jurisdlctlon, dted in behalf 
of the défendants, • ♦ * naturaUy range themselves in several classes. 
Some of them were of mère changes of tnvestment, leavlng imdlmlTilshed 
the Interests of ail parties in the property in its new form. ♦ • • 
To the same class belong suits for partition, which are elther for a 
division in severalty of lands before held in common, or else for a 
sale of the whole land, and a division or investment of the proceeds 
for the beneût of those who, but for the sale, would hâve had Interests 
In the land. • ♦ • Anotlier class of cases is that of creditors, who are en- 
titled to présent payment of their debts, whoever may be the future owner 
of the estate. For Instance, in a bill to enforce a debt chargea upon real estate 
devised to one for life, with contingent remaJnder to his unbom son, the ex- 
écuter and the tenant for life are sufflcient parties, because, as was said long 
ago by Lord Hardwicke, If there is no one in whom the estate of inheritance 
is vested, * it Is impossible to say the creditors are to remaln unpaid, and the 
trust not to be exeouted, until a son is bom. If there is no first son In being, 
the court must take the facts as they stand.' * • * In some other cases, 
when ail the interests are légal, and not équitable, the owner of the first estate 
of freehold, representing the whole estate, and Identiûed in interest with aU 
who come after hlm, sufflciently represents those yet unbom. In case of an 
estate tail, for Instance, Lord Redesdale held it to be sufiiclent, in order to 
bind contingent remalnder-men, to bring before the court the flrst tenant in 
tail, (although an infant, incapable at law of barring remalnder-men,) and, if 
no tenant in tail in being, the first person entitled to the inheritance, and, tf no 
such person, then the tenant for life. But the reason assigned by that great 
master of equlty was ' that where ail the parties are brought before the court 
that can be brought before it, and the court acts on the property according 
to the rights that appear, without f raud, its décision must of necessity be final 
and conolusive.' GifCard v. Hort, 1 Schoales & L. 386, 408; Calv. Parties, 55-60. 
The necessity of the case being the only reason for liils, it follows that where 
the successive estâtes are équitable, and supported by a légal estate devised in 
trust, the trustées also are necessary parties. Hopkins v. Hopklns, West Ch. 
608, 619, 1 Atk. 581, 590; Cholmondeley v. CUnton, 2 Jac. & W. 1,133; Mul- 
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Uns T. To-wnsend, 5 BUgh, N. K. 567, 591, 2 Dow & C. 430, 438; Ex parte 
Bering, 12 81m. 400; Calv. Parties, 253. 327." 

By the deed of June 13, 1871, the entire légal estate was vested in 
the trustée, and the présent bénéficiai interest in Mrs. Taylor, th.e 
rights of othffl* beneficlaries being ail remote and contingent. It is 
to be observed, too, ai;d in this the case may be distinguished from 
Bredt T. Yeaton, 101 llL 252, the trustée, with the consent of Mrs. 
Taylor and husband, hafl power "to sell and to give discharges for 
the purchase money and for the rents and profita of the estata" Bank 
V. Taylor, supra. So tliat if this trust had been created by devise, 
instead of deed, it would be literally, as it is essentially, within the 
forty-ninth equity rule of the Suprême Court, by which in such cases 
the trustée represents the beneficlaries, who need not be made par- 
ties, unless àt the heàrihg the court shall require it. In Breit v. 
Yeaton, supra, cited in behalf of the appellees, a marriage settlement 
had been made whereby the property of the future wife was con- 
veyed to trustées for the beneflt of the husband and wife during their 
joint lives, and for the beneflt of their children after the death of the 
wife. After the birth of one chUd the husband and wife brought a 
bill making the trustées, only, parties défendant, seeking to incorpo- 
rate into the marriage settlement certain powers of sale which it did 
not contain in its orignal fotm. The original property (certain 
stocks or bonds) was subsequently sold under the power IJius intro- 
duced, and the proceeds iuyested in lands belonging to the hus- 
band, and of which the husband subsequently repossessed hunself 
by conteyaJttcé from the trustées. TJie suit was to compel a con- 
veyance to the heirs at law, including after-bom children, and 
for partition. Treating the question of parties as if the interests 
involved were ail légal, the court said: 

"Counsei for the plalntlffs In error seem to concède that J. Soutbgate (tlie 
child in esse) should hâve been made a party, but contend tliat it was coni- 
petent t<j render a decree in that proceeding, blnding upon those not in bL'ing, 
and tbey dte Story, Eq. PI, U 145, 792, where it is said: 'As it is auffioient 
to bring the flrst tenant in tall bel^re the court, if in belng, whether he be 
plalntiff or défendant in the suit, so, if there be no such tenant in tail in being, 
the flrst person in being entitled to the inherltance shoijld be made a party, 
and, if therè be no such person In being, tlien the tenant for llfe; and in such 
cases tbe decreé made wlll bind the other persons not lu being.' This is upon 
the princlple that where the interest of one person is Involved in that of an- 
other, and that other poasesses the légal right, so that the interest may be 
asserted in hls name, It Is not necessary to bring both beforè the court. 
Marshall, C. J., In HopMrk y. Page, 2 Brock. 42. Manifestly, then, the rule 
can hâve no application hère. There Is hère no prlor estate of inheritance, 
and the interests of the helrs at law are not involved in that of another, 
but, on the contrary, are adverse to ail other interests to be derived imder and 
ty virtue of the power. The décisions hold that the heirs at law, in cases llke 
the présent, are purchasers, and no decree will affect their rights to which 
they hâve not been made parties." 

The quotation from Story, manifestly, is applicable only when 
che interests are légal and not équitable; and of the cases cited 
in support of the last proposition one only is explicit upon the point, 
în Parks v. White, 11 Ves. 219, it is said, concerning a marriage 
settlement which provided contingent remaindefs for children, that 
the parents took as purchasers for the chUdren; 1?ut in none, of them 
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is anything said upon tlie subject of parties by représentation. In 
Grraham v. Houghtalin, 30 N. J. Law, 552, there is a dictum to 
the effect that the rigkts of tiie unbom were not, and could not 
liave been, affected by the decree there in question; but the 
point ruled was that the decree was void, even as against children 
in esse who were parties, because the court was without jurisdiction 
of the subject-matter. Conceding that the beneficiaries of con- 
tingent interests take as purchasers, and that they should be 
made parties to any procédure designed to aflect their rights, it does 
not follow that unbom beneflciaries may not bé parties by repré- 
sentation. 

While it is true that the interests of those who are to share an 
estate or fund are in a sensé adverse, inasmuch as eyery addition to 
the number of participants diminishes the share of each, yet when 
the litigation is not between the members of a class, but between 
the class as a whole and other parties claiming adverse rights, it is 
évident that a défense made by or in behalf of one of the class must 
inure to the beneflt of ail the members alilœ; and in such cases, 
where the rights of unbom persons are involved, it is not unreason- 
able that they should be deemed to be represented by the living 
parties who are identified with them in interest. But when, as in 
this case, the successive interests are ail équitable, and supported 
by a légal estate devised or granted to a trustée, the latter is 
an indispensable party, and when before the court may well be 
regarded, we think, as representing, for the purposes of the suitj 
the remote and contingent interests of beneflciaries who cannot be 
joined. Certainly the représentation ought to be deemed suffi- 
cient when the trustée, and ail in esse of the class to which the 
unbom belong, are before the court. If Mrs. Yeaton, in the caèe 
referred to, could not, as against unbom and unbegotten children; 
hâve the alleged mistake in her antenuptial agreement corrected, 
then as against such parties how could a decree be obtained for the 
annulment of a forged deed, or one procured by duress or fraud? 
No doctrine or rule of practice can be sound or tolerable which 
involves such possibilities. 

The further objection is made that both in the bumt records case 
and in that for the appùintment of a trustée it was alleged in the péti- 
tion or bill that the children made défendants were the only ones 
interested; that the allégation was not denied; and consequently the 
court was not caUed upon, as it should hâve been, to consider whether 
or not the interests of unborn children were proi)erly represented. 
But the provisions of the trust deed whereby those rights were created 
were f ully and fairly set forth in each case, and, as has been already 
said in another connection, it is not to be supposed that the court 
entered the decrees without knowing the contents of the bills upon 
which it was proceeding. In respect, however, to the second decree, 
rendered August 19, 1873, it should be noted that while Scott and 
Peabody, the trustées appointed by the deed, were made défendants, 
it was alleged that they had resigiied, and were ref using to act further 
as trustées. They were therefore only nominal parties, and in fadt 
they did nothing in the case which was, or was intended to be, repre- 
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BéntatiTè «f any inteuefit The proper course, we tàink, for thé court 
to hâve taken under the circumstaûces, was flrst to appoint the new 
trustée and cause hiniito be made a |?a!rty, and then to proceed with 
the case in ttiè regular order. As. it was, there was only a nominal 
repf esentatite of the légal estate before the court when the decree 
was entèred. In ail the other cases the parties necessary for the rep- 
résentation aM protection of aU ihterests were properly before the 
court; aûd it foHows that the title acquired by the appellant through 
the Qilsdorff decree waS good against the présent attack of the coin- 
plainante, who were born after its rendition, as well as against the 
cross complainants, who were défendante in the case, and in whose 
name the appeal to the suprême court was prosecuted. 

There is a broader aind more équitable view of the case which leads 
to the same conclusion. The value of the trust property as it was 
left by theflre, according to the estûnate put upon it by Frank 0. 
Taylorin his application for the flrst loan, was |25,000, and there is 
no évidence that it waâ worth more. The sublots, afterwards platted, 
were therefore of the average value of |5,000, and the houses built 
upon them each cost a Uttle more than twice that sum, making the 
value of each house and lot about $15,000. That was tiie considéra- 
tion for which one of the properties was conveyed to Julia S. Taylor; 
and according to the décision in Bank v. Taylor, supra, that sale was 
regular, and the proceeds, it is to be presumed, went to the proper 
uses of the trust. As the resuit of the compromise agreement another 
lot, with imppovements of equal value, was conveyed to the Taylor 
children, and the remaining three lots, worth without improvements 
not more thain $15,000, were conveyed to the Savings Bank. In other 
words, when tids suit was brought, as a resuit of the transactions com- 
plained of, the trust estate had been enhanced by the sum of $5,000 ; 
and the bank, in returh for $20,000 of its money expended in improv- 
ing two lote for the beneflt of the appellees, had received three lots 
worth but $15,000. The aim of the suit is that those lots, with the 
houses on them, erected at a cost of $30,000, which the bank and its 
assignors, the mechanic's lien holders, contributed, shall be surren- 
dered to the trustée for the use of the appellees, and that for its out- 
lay of half a hundred thousand doUars the bank shall receive nothing. 
The proposition involves not merely a hardship to the bank, which, 
according to the opinion of the circuit coiu-t, could not be remedied 
without making a précèdent for defeattng the rights of minors; it 
means, in our opinion, an injustice so unconscionable, in view of ail 
the circumstances, as to make judicial sanction of it at once unneces- 
sary and impossible. 

When the trust deed was found, and the mistake made évident, 
which had prevaUed concerning the powers of the trustée, it was 
doubtless compétent, as it would hâve been pladnly just and right, 
for the parties in conf ormity with the authority which the trustée had, 
to convert their loans and mortgages into an outright sale to the bank 
of a part of the property equal in value to the money received and 
expended upon the estate; and that is practicaUy what was accom- 
plished by the compromise agreement, and by the conveyances which 
followed the foreclosure sale, inoludtng the deed of quitclaim which 
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Mulliken, as trustée, and Frank C. and Mrs. Taylor joîned in executing 
to the président of the bank; and, so long as no proffer is made of 
adéquate récompense to the bank in some other mode, there can be, 
in our opinion, no good reason for disturbing the resuit, — unless it 
should be to require a conveyance to the trustée of the lot which was 
conveyed to the Taylor children, whereby they were given a title in 
fee simple and a présent right of possession, when they were entitled 
only to the remote and contingent interest defined by the trust deed. 
That, however, is a matter between them and their mother, in which 
the bank is not concerned. 

If the mortgages to the bank be regarded as void, it is still true that 
the trustée received and used the bank's money for the purpose of 
improving the property, or paying for improvements already put upon 
it under circumstances which not only justifled, but required, the 
expenditure. It was within the trustee's power to make improve- 
ments and to sell portions of the property for that purpose; and the 
fact that the money was obtained and expended withont a previous 
bargain for the sale of any part of the property did not preclude the 
making of a subséquent contract to that effect. There is nothing in 
the terms of the trust which forbade it^ and, if there were, in view of 
the mistake^ sanctioned by two decrees of court, under which the 
money was obtained, equity, if it would not hâve compelled a settle- 
ment of the character suggested, certainly should not intervene to 
annul one which was fairly made by the parties, on terms to which 
they might in the flrst instance hâve rightfully agreed. 

On the theory of our conclusion that the mortgages were valid and 
enforceable, the Savings Bank was never under any necessity, and 
therefore, possibly, had no right, to seek relief on the ground of mis- 
take; but, on the assimiption that for any of the technical objections 
made to them the mortgages were invalid, we deem it clear that the 
money obtained of the bank was furnished under such a mistake of 
fact as to warrant équitable relief, which could hâve been properly 
granted, in the way already indicated, by compelling the trustée and 
Frank C. and Mrs. Taylor to convey to the bank enough of the trust 
property to liquidate its demands. Between the principal parties — the 
baii and the trustée — ^it was plainly a case of mutual mistake; and if 
there was no mistake on the part of Frank C. Taylor, then his con- 
duct was a fraud upon the bank, which was no less available as a 
ground of relief. It was upon his testimony, corroborated by other 
witnesses, that the two decrees of the superior court were procured 
which declared the authority of the trustée to exécute mortgages; 
and if it be conceded that those decrees were f ounded upon an error 
of fact, for which they were subject to be set aslde, even as against 
the appellants or any third party claiming to hâve acquired rights 
under them, the very concession demonstrates the mistake, which, 
within the recognized rules of equity, makes the granting of relief in 
the manner stated both possible and proper. The decree of the cir- 
cuit court should therefore be reversed, and the cause remanded, with 
instructions to dismiss the bill and cross-bill; and it is 

80 ordered. 
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J'EKGÏ T. GOCKKILIi et al 
' ' <Clr<sult Court 0^ Appeals, Elghth Circuit Janiiai^ 23, 1893.) 

,"' ,„"./'■ ■^No. 99... 

t.' lAMitATioN OF Action^— Suit to Enforce a Constbucïivb Trust. 

. •[: A. suit brpuglit in Arkansas by a daugliter whose father left ail hls prop- 

erty,to,|rls sons, "having,full confidence in tlieir disposition to deal justly 

, and libêrally," and leaving it "to tliem to mafee proper and suitable pro- 

' ' ' 'Wàion f or their sistèrs," against tlie coUusive purchaser from lier brothers, 

is not an action for the recovery of real property, withtn tbe meanlng of the 

., àtatute Of limitations of Arkansas, (Mansf. Dlg. § 4471,) but is an action 

. fowide^on an Implledeontract or llabUity, and as sucb Is limited by section 

,4478 tb three years. Millington v. HiU, (Ark.) 1 S. W. Eep. 547, foUowed. 

Thé statute began tô nm against the daughter, whose husband had taJien 

ho steps to reduce her rlght to posse^ion, from the passage of the act re- 

: movlng the disabilitles of married women, (Mansf. Dig. §§ 4624, 4625,) la 

1873, and not from 'the tlme of her subséquent discoverture. Garland Co. 

V, Gaines, (Ark.) 2 S. W. Eep. 460, fpilowed. 

8. 'Same,.,'., :! , ■ 

Inïortnation as'to the terms of the wxll, and the flnding of the coUu- 
sive purchaser in possession, claimlhg title free froin the burden of the 
aUeged trust tn the daughter's fàVor, was sufficlent notice to both the 
daughtpr and her husband to set the statute running against the husband 
immediately, and against the daughter on the removal of her disabUities. 

4f LAÇHBÎS— FEDERAL COURTS— P0LL0WK<(î StATB PbaCTICH. 

A fédéral court sitting in equity ought not to enforce the constructive 
trust and équitable lien on real property arlslng in favor of a daughter 
whose father left ail hls property to his sons, "having full confidence in 

; thejr' disposition to deal justly and libêrally," and "leaving it to them to 
make suitable provision for their sisters," when she bas, without excuse, 
remained silent 15 years longer, after disoovery of the substantial facts, 
than was sufficlent to bar the action under the state statute of limitations, 
aiid when ail the witnesses to the transaction, except herself, are dead. 

,:: Lèmoine v. DunkUn Go., 51 Fed. Eep. 487, 2 G. G. A. 343, foUowed. 

6. FEDERAL C0URTS^F0tl.0"WmG StATB DECISIONS. 

Tbe fédéral courts, in the construction and application of state statutes 
of limitation and married women's acts, should f ollow the décisions of the 
highest courts of the states, In cases where no fédéral law or cohstitutlonal 
question is involved. 

6. Constitution AL Law— Married Women's Acts — Rights of the Husband. 
By the common law of Arkansas, and of most other states, a husband 
has po vested interest in his wife's choses in action, which he has taken 
no steps to reduce to his possession; and the married women's act of 1873, 
(Mansf. Dig. § 4624,) making such rights the sole property of the wile, and 
taking awa;^ ail the husband's interest theretn, violâtes no constitutional 
rlght of the husband, although the marriage took place before the passage 
of the act Grlscoe v. Hambrick, (Ark.) 1 S. W. Eep. 150, and Shi^ock v. 
Cannon, 39 Ark. 435, distingulshed. 

Appeàl from the Citcuit Court of the United States for the East- 
em District of Ai'kansas. 

In Equity. Bill by Nancy Armstrong Percy against Sterling E. 
Oockrill and others to recover a one-flfth interest tn certain realty, 
with the rents and profits. Défendant Cockrill died pending the suit, 
and the cause was revired in the name of Sterling R Cockrill, Jr., 
his exécuter and trustée. A demurrer was sustained, and the bUl 
dismissed. Complainant appeals. AffliTued. 
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Statement by SAISTBORN, Circuit Judge: 

ïlils is an appeal from a decree of the court below sustalnîng a dernurrer to, 
and dlsmissing, tlie appellant's bill in equity. The bill was tiled January 13, 
1891, and allèges that appellant's father, William Armstrong, died teetate 
Jime 13, 1847, leaving survlving him three sons and three daugliters. That 
he died seised of a plantation containlng 1,663 acres of land adjolning Plne 
Bluff, Ark., and a large number of slaves, and some other personal propeity, 
then on the plantation. That his will, wMch was duly probated, was as 
folio ws: 

"In the name of Gtod. Amen. I, William Armstrong, being of sound mind, 
in view of the uncertalnty of human Ufe, do hereby make and déclare this my 
last will and testament, in the words foUowlng, to wit: First. I hereby be- 
queath and devise ail my estate, real and personal, Includlng ail my effects 
of every description whatever, subject to the limitations hereinafter set forth, 
to my sons, James Trooper Aimstrong, David L Armstrong, and Frank Wells 
Armstrong, whom I constitute and appoint my sole executors. Second. It is 
my wish and désire that my plantation below Fine Bluff, includlng the adjoin- 
tng lands and ail the appurtenances, should not be sold or disposed of, but 
remain and continue as at présent, to be, together with my negroes and ail 
my other effects, under the joint management and control of my executors 
aforesald; not to be divided, but to remain as an entire estate until my son 
Francis becomes of âge; and, in the event of either of my said sons dying 
without issue before that, the suryivors or survivor to succeed as heirs and 
executors. Third. Having full confidence in my sons aforesald, and in their 
disposition to deal justly and liberally, I leave it to them to make proper and 
sultable provision for their sisters, Susan, Margaret, and Nancy. Fourth. It 
is my wish and désire that my grandsou, William Armstrong Cocke, be broiig'it 
up at the cost and expense of my estate. In witness whei-eof, I hâve hereuuto 
set roy hand and seal, on this lOth day of June, 1847." 

That the sons named in the wUl deemed the légal title and bénéficiai own- 
ership of the property devised by this will in themselves, and proceeded to 
borrow money for their several individual purposes, and to secure the payment 
thereof mortgaged the property in 1849, when the youngest son, Frank, had 
attained his majorlty, for $10,000, and in 1854 for $30,008.64. That in Febru- 
ary, 1856, they sold, and undertook to convey, by a deed made in their o\vn 
right, and as executors of the will of their father, to the late défendant Ster- 
ling R. Oockrill, the undivided two thirds of the property, in considération of 
$13,000, to be paid by hlm to .Tames T. Armstrong and Frank W. Aritistrong. 
and the assumption by hlm of two thirds of the debts of the estate and of the 
incumbrances then upon the property; and that in May, 18.'58, David I. Ariii- 
stroug, wlio had married a daughter of Mr. (Jockrill in 1853 or 1854, and who 
claimed to own the remaining third of the estate, and his father-in-law, made 
a partition between themselves of the entire property and estiite. That a 
portion of this land has sinoe been platted as CockrlU's addition to the city 
of Fine Bluff; and more than 60 persons are made défendants, who claJm 
title to, or liens upon, some of it, under Mr. Cockrill and David I. Armstrong. 

The bUl allèges that the late défendant CockiHl, before and when he pur- 
chased the two-thirds interest in this property, knew that the young Arm- 
strougs were expendlng and wasting the estate; that the mortgages they had 
executed thereon did not secure any debts of the deceased, William Arnistrong; 
that none of the moneys they derived therefrom, or from their sale to him, 
went, or were intended to go, to the complainant; that they had made no suit- 
able provision for her, and did not intend so to do, but had exijended, and 
intended to expend, the moneys they derived from the estate, in utter disro- 
gard of the will, and the trust in oomplainant's behalf tliereby Imposed, and 
that they did not intend to provide for her ont of the one third of the estate 
remaining tmsold. 

The bUl also allèges that Susan Armstrong died intestate and witliout issue 
in 1852; that Margaret died intestate in 1856, leaving an infant son by her 
husband, Barrow; that neither of thèse daughters had attained their majority 
when they died; that the three brothers subsequently died insolvent; that àt 
the time of her father's death tlie complainant was 11 years old; that for a 
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few years thereafter she reslded on the plantation; that she was then sent to 
Maryland to school, and at the âge of 19 took up her résidence In Nashville, 
Tenn., with relatives, where she reslded until she was marrled, on February 
23, 1858; that she attained her majority In 1857; that her hushand died July 
19, 1888; that she and her slsters were supported and educated durmg thelr 
mlnorlty by her brothers; that "she was klndly and tenderly ralsed, In a man- 
ner beâtting her station In llfe, and the relations between her brothers and her- 
self were of the most affectlonate character, — questions of property or money 
matters were never discusaed between them,"— and that she was entlrely Igno- 
rant of aJl the mortgages, conveyances, and transactions set forth In the bUl 
until the wlnter of 1858-59, when she and her husband went to Arkansas to 
visit her brothers; that she then leamed for the flrst time that the late défend- 
ant CockrlU was la the possession of her father's home, claimlng to own the 
same; and that It was only recently that she dlscovered the other facts set 
eut In the bill. 

The relief sought by this blU Is a decree that the complainant is entitled to 
an undlvided one fifth of each lot and tract of land that belonged to WiUlam 
Armstrong at his decease, In 1847, and a judgment agalnst each of the défend- 
ants for one flfth of any rents, profits, or personai property they hâve respec- 
tively recelved from ahy property that he then owned. 

The grounds of the demurrer were that the blll did not show that the com- 
plainant was entitled to any relief; that the suit was barred by the statute of 
limitations; that the complainant was barred from proeecutlng her suit 
by her lâches; and that it appeared from the bill that, If she had any rlght of 
action^; she had an ample remedy at law. The only error asslgned is that the 
court below sustained the demurrer and dlsmissed the bill. After the com- 
mencement of the suit the défendant Sterling K. Cockrill died, and the cause 
was rcïived in the name of Sterling B. CockrUl, Jr., as his exécuter and 
trustée. 

J. M. Moore, for appellant. 

IJ. M; Rose, (G. B. Bose, on the brîef,) for appellees. 

Before SANBORN, Circuit Judge, and SHIEAS, District Judge. 

SANBORN, Circuit Judge, (after stating the facts.) The first 
question suggested by this record is, — conceding for the présent that 
this will created a trust in favor of the complainant which cliarged 
the property devised to her three brothers with the burden of mak- 
ing suitable ja-ovision for her; that this cause of action did not ac- 
crue until she dlscovered the late défendant CockriU in possession of 
her father's home in 1858, claimlng to own it under the conveyances 
from her brothers to him ; and that the charges of his knowledge of 
the violg-tion of this trust, and of his collusion with those brothere to 
violate it, through thèse conveyances, contained in the bill, are suffl- 
cient to charge the real estate in his hands with the trust in com- 
plainant's favor, without stopping now to consider or décide the ques- 
tions thèse propositions présent, — can the complainant at this late 
day maintain tMs suit? 

The will which created the charge or trust on which this bill is 
founded was probated in 1847. The sale under it to the late défend- 
ant CockriU, which complainant now avers chargea him as a construc- 
tive trustée for her beneflt, was made in 1856. The complainant and 
her husband had fuU notice of it, and knew that under it Cockrill 
was in possession of her father's home, claimlng to own it, in 1858. 
Twenty-three years after she recelved this notice, and on the 15th day 
of January, 1891, she filed this bill, and then flrst complained, so far 
as the record shows, that the mortgages and deeds made by her 
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brothers, aa devisees and executors of their fatlier's will in 1849 , 1854, 
and 1856, were violations of the trust imposed on them by tlie will, 
and constructive frauds upon her rigbts. That thèse brothers made 
suitable provision for her sisters until tbey died; that they pro- 
vided her with a libéral support and éducation during her minority, 
and kindly and tenderly raised her, in a manner befitting her station 
in life, — ^her bill allèges. That they were ignorant that, in the exé- 
cution of the mortgages and deeds now complained of, they were 
violattng any provision of the wiU, and believed themselves to be the 
légal and bénéficiai owners of ail the property of the estate under 
this will, and that they had the right to mortgage, sell, and convey 
it as their own, the biU admits. Ail thèse brothers died insolvent 
years ago. The sisters Susan and Margaret hâve been dead for 
20 years. The purchaser, Cockrill, died since this suit was com- 
menced. None of the six children named in the violl are now living 
but the complainant ; and probably no one but the complainant 
now knows, if indeed she does, how libéral and expensive were the 
provisions made by the brothers for the support and éducation of the 
complainant and her sisters. Some of the land which thèse brothers 
oonveyed to the late défendant Cockrill in 1856 has become a part of 
a city, and doubtless ail of it is greatly enhanced in value. So gên- 
erai has been the traffic in and distribution of it by conveyances un- 
der Cockrill and David I. Armstrong that more than 60 persons are 
made défendants to this bûl, as claimants under them to a title in, 
or a lien upon, soane part of this property. Should a court of equity, 
after this great lapse of time, af ter the death of so many important 
witnesses, and in view of the changed condition and value of this 
land, be moved to enforce a trust or charge against the immédiate 
or remote purchasers under thèse brothers, in favor of a complain- 
ant who has delayed so long? 

The rule that length of time is no bar in equity to a suit for relief 
from an actual fraud or a constructive trust, clearly proved, which 
has been fraudulently and successf uUy concealed from the party ag- 
grieved, has no application to this case subséquent to 1858. One of 
the qualifications of this rule is that the facts constituting the fraud 
or trust must hâve been fraudulently and successfuUy concealed from 
the injured party. Badger v. Badger, 2 Wall. 87, 92. And notice 
of facts and circumstances which would put a man of ordinary intelli- 
gence and prudence on inquiiy is, in the eye of the law, équivalent 
to knowledge of ail the facts a reasonably diligent inquiry would dis- 
close. "Whatever is notice enough to excite attention, and put the 
party on his guard, and call for inquiry, is notice of everything to 
which such inquiry might hâve led. Where a person has sufficient in- 
formation to lead him to a fact, he shall be deemed conversant with 
it." Kennedy v. Green, 3 Mylne & K. 699, 722; Wood v. Carpenter, 
101 U. S. 135, 141 ; Eugan v. Sabin, (decided by this court December 
6, 1892,) 53 Fed. Rep. 415; Parker v. Kuhn, 21 Neb. 413, 421-426, 32 
N. W. Eep.,74; Wright v. Davis, 28 Neb. 479, 483, 44 N. W. Eep. 
490. The knowledge complainant and her husband acquired dur- 
ing their visit, to Arkansas, in 1858, that Cockrill was in possession 
of the property, claiming to own it, must be deemed, in the eye of 
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the law, tobe notice of ail th.e facts they hâve since leamed, relative 
to this case. 

In cases of concurrent jurisdiction the fédéral courts, sitting in 
equily,. consider themselvea bound by the statutes of limitations 
which gpvern courts of law in like cases, and this rather in obédience 
to the statutes than by analogy. In many other cases they act upon 
the anaJogy of the statutory limitations at law. Generally courts 
of equity act, or refuse to act, in analogy to tiie staïute, and they 
will not be moved to set aside a fraudulent transaction, or to enforce 
a constructive trust, at the suit of one who has been quiescent dur- 
ing a, period longer than that flxed by the statute of limitations, 
after lie complainant had knowledge of the fraud or trust, or after 
he was put upon inquiry, with the means of knowledge accessible 
tO; him. Wagner v. Baird, 7 How. 234, 257; Godden v. KimmeU, 
99; tr. S. 201, 210; Burke v. Smith, 16 Wall. 390, 400; Kii'by v. 
E,ailr(fâid Co., 120 U. S. 130, 7 Sup. Ot. Rep. 430; Boone Go. v. Burling- 
ton & M. R. B. Co., 139 U. S. 684, 692, 11 Sup. Ct. Eep. 687. 

W)iat,^then, was the sta,tute of limitations of the state of Arkan- 
saSj applicable to a suit of this character, or to an action at law for 
a like, cause, between 1847 and 1891? By act of January 4, 1851, 
the législature of .Arkansas provided as follows: 

''No peraon or persons, or thelr heirs, shall hâve, sue, or malntalii any action 
or suit, eitlier In law or eqnlty, for any lands, tenements, or heréditaments, 
btjt within, seven years next after hls, her, or their right to commence, hâve, 
or malntaiii such suit shall hâve come, fallen, or accrued; and ail suits, either 
in law or eqtilty, for the recovery of any lands, tenements, or heréditaments, 
shall be Had and sued witMn seven years next after title or cause of action 
accrued, and no tlme after sald seven years shall hâve passed: provided, that 
if any per^pn or persons that are or shaU be entltled to commence and prose- 
cat» such suit or action in law or equity be, or shall be, at the time said right or 
title flrst accrued, come or fallen wlthln the âge of twenty-one years, feme cov- 
ert, or non compos mentis, that such person or persons, hls or their heirs, shall 
and may, notwlthstandlng saîd seven years may hâve expired, bring hls or her 
suit or action, bo as such infant, feme covert, or non compos mentis, his or 
their heirs, shall bring the same within three years next after fuU âge, dis- 
coverture, or comlng of Sound mind." Section 4471, Mansf. Dig. 

By act of March 5, 1838, the législature of that state provided as 
follows: 

"The foUowlng actions shall be commenced within three years after the 
cause of action shall accrue, and not afterwards: First AU actions foimded 
upon any contract or liabUity, express or implied, not in writing." Section 
4478, Mansf. Dig. 

By act of December 14, 1844, the législature of that state provided 
as follows: 

"If any person entltled to bring any action la this or any other act of 
limitations now in force, specifled, shall, at the time of the accinial of tlie 
cause of action, be under twenty-one years of âge, or Insane, or a man-iod 
woman, or imprjsoned beyond the llmits of the state, such person shall be at 
llberty to bring such action within the tlme now spectfied by law or in this act 
for bringing such action after such disabUlty may be removed." .Section 4489, 
Mansf. Dig. 

By act of April 28, 1873, the législature of that state provided as 
follows: 
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"Tte property, both real and Personal, -which any màrrled woman now owns, 
or has had conveyed to her by any person in good faith, and -wlthoTit préj- 
udice to exlsting creditors, or which she may bave acquired as her sole and 
separate property; tbat which cornes to her by glft, bequest, devise, graat, 
or conveyance from any person; that wliich she has acquired by her separate 
business, labor, or services, carried on or performed on her sole or separate 
account; that which a marrled woman in this state holds or owns at the time 
of her marrlage; and the rents, issues, and proceeds of ail such property, shall, 
notwithstanding her marriage, be and remain hpr sole and separate property, 
and may be used, eollected, and invested by her In her own name, and shall 
not be subject to the interférence or control of her husband, or liable for his 
debts, except such debts as may hâve been oontracted for the support of 
herself or her children by her as hls agent." Section 4624, Mansf. Dig. 

"A married woman may bargaln, seU, asslgn, and transfer her separate 
Personal property, and carry on any Irade or business, and perform any labor 
or services, on her sole and separate account; and the eamings of any 
married woman from her trade, business, labor, or services, shaU be her sole 
and separate property, and may be used and invested by her in her own name, 
and she may 'alone sue and be sued in the courts of this state on account of 
the said property, business, or services." Section 4625, Id. 

In tke construction and application of tkese statutes to the causes 
of action arisrng under them, the fédéral courts f oUow unhesitatingly 
the décisions of the highest judicial tribunal of the state which en- 
acted them, where, as in the case at bar, there is no fédéral law or 
constitutional question involved. Dempsey v. Township of Oswego, 
51 Ped. Kep. 97-99, 2 G. C. A. 110. The suprême court of Arkausas, 
which is the highest judicial tribunal of that state, has repeat^^dlv 
held that, in actions for the recovery of real property which accrued 
prier to 1873, and which were governed by the act of 1851, (section 
4471, Mansf. Dig.,) the disability of a married woman was not re- 
moved by the act of 1873. In Hershy v. Latham, 42 Ark. 305, 308, 
that court said: 

"The wordlng of our statute lùniting the tlme for the bringing of the action 
for the recovery of real property is peculiar. It gives the married woman 
three years after dlsooverture; that is, after the release from the bonds of 
matrimony by the death of her husband, or by divorce. If the language had 
been, 'three years after the removal of her disability,' we mlght very well 
hold that her disability could be removed by an act of the législature, as weU 
as by the husband's death." 

— ^And accordingly held that a married woman was by the act of 
1851 given three years after the death or divorce of her husband to 
bring her action for the recovery of real property there specifled. To 
the same effect are Batte v. McCaa, 44 Ark. 398, 400, and Garland 
Co. V. Gaines, 47 Ark. 558, 562, 2 S. W. Eep. 460. 

The complainant avers that she first discovered the conveyances 
to, and claim of, Cockrîll in 1858, after her marriage; that her hus- 
band died in 1888; and, as she brought this suit within three years 
after his death, her counsel argues, with great learning and ability, 
that she was saved by her coverture from the bar of the statute. 
The diflQculty in sustaining this contention is that the bill does not 
state a cause of action for the recovery of real estate, within the 
meaning of the act of 1851, and hence the rights of the complain- 
ant hère catmot be measured by that act. It is true that in the 
prayer of the bUl a decree that the complainant is entitled to one 
fifth of every part of the land of which William Armstrong died 



878 FEDERAL EEPOEa;KÇ , vo}. 53. 

eeised is asked, bat the «case made bj the bill warrants no such re- 
lief. By the flrst clause of the will tiie légal titlé and the power ot 
dispositioti of ail the property of William Armstrong were vested in 
the thrée brothers. "Èo title, no right to the possession, no right of 
action for thé recovery of any of the property, was Tested in the com- 
plainant. The title, poœession, and power of disposition were giyen 
to the three brothers, with fuU discrétion to manage and sell any 
part of thé property, as their judgment dictated, after the youngest 
of the three attained his majority, and to make the provision for the 
daughters either ont of the property itself or ont of its proceeds, as 
they saw fit; and the complainant never could hâve recovered any 
part of it from her brotihers, or hâve enjoined or prevented their 
sale or disposition of any of it, so long as they acted with reasonable 
discrétion and in good faith towards her, with intent to fairly carry 
ont the trust declared in the wUl. The third clause of the will, 
which reads: "Third. Having full confidence in my sons aforesaid^ 
and in their disposition td deal justly and liberally, I leave it to them 
to make proper and suitable provision for their sisters, Susan, Mar- 
garet, and Nancy," — surely gave the complainant no greater right 
or higher interest in either the real or personal property of the es- 
tate tiian a clause devising to her a legacy of a spécifie amount equal 
in value to a suitable provision for her would hâve given, and she 
could maintain no action to recover any of the real estate under 
either devise. The only action she could maintain against the trus- 
tées or devisees to recover a suitable provision in the one case, or to re- 
cover the spécifie legacy in the other, would rest upon the implied con- 
tract or liability, not in writing, which the brothers assumed by their 
acceptance of the devise of the property to them under a wUl which 
charged it with the suitable provision in the one case or the legacy in 
the other. The implied liabUity thus created was, indeed, secùred 
by the trust or équitable lien upon the property created by the third 
clause of the will ; but the action to enforce the personal liability 
would be govemed and limited by the act of March 5, 1838, (section 
4478, Mansf. Dig.,) and the action to enforce the trust or foreclose 
the équitable lien, which is merely an incident to the personal liabil- 
ity, must be governed by the same statute. 

This suit against the late défendant Cockrill (and we speak of him 
alone in this discussion, because, if this suit could not be matatained 
against him, it certainly cannot be against any of the other défend- 
ants) is not différent in its foundation or charaçter from the suit that 
the complainant might hâve brought against her brothers to enforce 
the lien and trust of which we hâve just spoken. It can be maintained,^ 
if at ail, because the bill allèges, in effect, that in negotiating the 
sale and conveyance to himself, and in the partition with David I. 
Armstrong, he colluded with the three brothers to violate the trust 
in complainant's favor, with full knowledge that they had been and 
then were violating, and that they intended to continue to violate, 
it to such an extent that the complainant would never receive the 
suitable provision given by the wiU, or any of the proceeds of the 
sale of the property to himself. This knowledge that thèse convey- 
ances were made for an unlawful purpose, and this collusion with 
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the trustées to effect tliat purpose, charged the title which Cockrill 
obtained with the same burden in complainant's favor wMch rested 
upon it in the hands of the original trustées. He took the title at 
his péril, and by his acceptance of it, with the knowledge and collu- 
sion charged upon him by this bill, the property in his hands stood 
charged with the liability and clothed with the trust to make the 
suitable provision for the défendant originaUy charged upon the es- 
tate by the third clause of the will. Oliver v. Piatt, 3 How. 333, 401 ; 
1 Perry, Trusts, § 217. He took the title cum onere; but no heavier 
burden, no greater liability, rested upon the lands in his hands than 
when in the hands of his grantora. By maMng the suitable provi- 
sion for the complainant named in the wUl, he could at any time dis- 
charge ail thèse lands of the trust. She stUl had no title to any of 
the real estate. She could maintaia no action for its recovery. The 
only cause of action stated in this bUl rests upon the itnplied liability, 
not in writing, to make suitable provision for this complainant, with. 
which the land stood charged by virtue of the acceptance by Cock- 
rill of the title to this proi)erty with full Imowledge of the trust, and 
its attempted violation by the conveyances to him. This action is 
therefore govemed and limited by the act of March 5, 1838, (section 
4478, Mansf. Dig.,) and not by the act of January 4, 1851, (section 
4471, Mansf. Dig.) 

Upon this question we are relieved of ail embarrassment by the 
décisions of the suprême court of Arkansas. tn MUlington v. Hill, 
47 Ark. 301, 314, 1 S. W. Kep. 547, the provision of the will was: 

"I gire to my son Seth W. Bolton my entlre estate, both real and Personal, 
In Desha county, Arkansas, by his paying to mj- estate or <Jther heirs the flfteen 
thousand dollars I hâve paid for the places." 

And upon this subject that court said: 

"Seth Bolton accepted the devise, and in doing so he, by implication, agreed 
to pay the stim glven to the other heirs. Williams v. Nichol, (Ark.) 1 S. W. 
Rep. 244, 250. Whlle the wUl makes It incombent upon him to pay the 
legaoy, it does not devolve upon him such duties and obligations as create a 
direct trust, and prevent the statute of limitations from runniag in his favor. 
His agreement to i)ay is an implled contract, and not in writing, and Is there- 
fore withtn the letter of the three-years statute. Etter v. Greenawalt, 98 Pa. 
St. 422. But the $15,000 also became a charge, under the will, upon the 
land itself, and it Is this équitable lien the appellant seeks to enforce. The 
question is, what statute applies? We cannot adopt the analogy that 
govems suits on mortgages, because a mortgage is the conveyance of the 
légal estate, and glves the mortgagee his action for the possession of the mort- 
«aged premlses, while the équitable charge created by the will gives no righf 
of possesMon. It is more nearly allied to the mortgage in those states where 
the latter is recognized as a security only, and as conveying no title. But, 
as the testator evldently iatended that Seth Bolton should take the estate 
only upon paying so much of a considération for it, we may infer from this that 
the payment of the legacy was in part, at least, the considération of the de- 
vise, and from this we dérive a strong support for the analogy of the vendor's 
équitable lien for the unpald purchase money. Now, la those jurisdictions 
where the mortgage conveys no title, the lien is regarded as an incident to the 
debt, merely, and is barred when the debt eau no longer be enforced, and the 
same rule is applled by this court to the équitable vendor's lien. Stephens 
V. Shannon, 43 Ark. 464; Waddell v. Carlook, 41 Ark. 523. And this rule is 
held to govem the équitable charge of a legacy In the only case in point that 
has come to our notice. Yearly v. Long, 40 Ohio St. 27. There it is held, 
the Personal remedy against the de visée being barred, the Uen is discharged." 
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ii To the same effect is Dismiikes v. Halpern, 47 Ark. 317, 320, 1 S. 
W. Eep. 554. 

It foliows that the complainant would hâve been barred from a re- 
covery upon the cause of action set forth in this bill three years after 
she cÈscoTered the conveyance to, and claim of, Cockrill, if the act 
of December 14, 1844, (section 4489, Mansf. Dig.,) had not extended 
her time to sue. That act provided that, if any person entitled to 
biing any action in that or any act of limitations then in force 
sàoidd at the time of the accrual of the cause of action be a married 
woman, she might bring her action within the time then specifled 
by law for bringing such actions after such disability was removed. 
The act of April 28, 1873, (section 4625, Mansf. Dig.,) in express 
terms, removed the disability of every married woman to sue, and ex- 
pressly authorized her to sue alone on account of her sole and sep- 
arate property. By this act the disability of the complainant was 
removed on April 28, 1873, and three years later she was barred by 
thèse statutes from maintaining any action on the cause . set forth 
in this bill in any of the courts of Arkainsas. McGaughey v. Brown, 
46 Ark. 25; GarlandGo. v. Gaines, 47 Àrk. 562, 2 S. W. Eep. 460. 

In McGaughey v. Brown, supra, one McGaughey was administra- 
tor of Brown's estate. Under orders of the probate court he sold 
lands of the estate to his wife, through an agent of his, and paid the 
purchase price ont of the moneys of the estate in the year 1868. In 
1879 a Mrs. Price, who was one of the heirs of Brown, and who seems 
to hâve beeh a married woman from 1867 untU that time, brought 
suit against the heirs of Mrs. McGaughey, who had died meanwhile, 
to set aSide the sale, and recover her share of the lands. The suprême 
court of Arkansas held in that case, at page 37 of the Report, that 
section 4474 of Mansâeld's Digest, which provides that ail actions 
against the purchaser, his heirs, or assigns, for the recovery of lands 
sold at judicial sales, shall be brought within five years of the date 
of such sale, was a baf to her suit, and that the fact that she was a 
married woman would not relieve her from the bar of that statute, 
because there was no exception in favor of married women therein, 
appai'ently overlooking for the moment the act of 1844, (section 4489, 
Mansf. Dig.) However, in Garland Co. v. Gaines, 47 Ark., at page 
562, 2 8. "W. Eep. 460, that court held that Mrs. Priée was entitled 
to the beneflt of the exemption created by the act of 1844, but that 
she was barred from maintaining her suit because her disability was 
removed by the married women's act of 1873, and more than flve 
years had elapsed between the date of that act and the commence- 
ment of her suit. The words of the court were: 

"This Is the true ground of décision in McGaughey v. Brown, 46 Ark. 25. 
Mrs. Price, the married woman in that case, was barred of her suit, not only 
because the flve-years statute applicable to judicial sales contained no exemp- 
tion in favor of married women, for the gênerai saving clause in the sub- 
séquent act of 1844 would hâve protected her, but because the législature had 
removed her disability more than flve years before she exhlbited her biU." 

Hère, then, is an adjudication of the highest judicial tribunal of 
Arkansas that the effect of the act of 1873 was to remove the disa' 
bUity of a married woman created by the act of 1844 to sue construct- 
ive trustées for her distributive share of an estate, and that time 



PERCY tl. COCKRILL. 881 

commences to run against her from the date of that act, and it is dé- 
cisive of this case in this court. 

In arriving at this conclusion it bas not escaped our attention that 
it has been held in Arkansas that the vested interest of a husband in 
the real estate of his wife acquLred prior to Aprîl 28, 1873, and then 
existing, could not be divested by the act of that date, since by the 
marriage the husband acquired a vested freehold interest in her lands, 
and became entitled to their rents and profits. Criscoe v. Hambrick, 
47 Ark. 238, 1 S. W. Eep. 150 j Shryock v. Cannon, 39 Ark. 435. Upon 
thèse décisions counsel for complainant bases the contention that 
her husband liad a vested right in the property of his wife hère In 
question; that it was not, therefore, "her sole and separate prop- 
erty;" that the act of 1873 removed the disability of a married woman 
to sue on account of her sole and separate property only; and that it, 
therefore, can hâve no application to this case. This position is un- 
tenable. The right of the complainant to enforce against the con- 
structive trustées her équitable lien on the property for the suitable 
provision was a mère chose in action against one holding adversely. 
Bish. Mar. Wom. § 73. It has indeed been held in New York that the 
husband, by the marriage, acquires a vested right in the choses in 
action of his wife, and that this right cannot be arrested or divested 
by an act of the législature after marriage, even though he has taken 
no steps to reduce them to possession. Westervelt v. Gregg, 12 N. 
Y. 202, 206. 

But the generaUy accepted doctrine in this country, — that which 
is established by the current of American authorities, and that which 
has long prevailed in the state of Arkansas, — ^is that in the absence of 
statutory régulations the husband acquires no vested right in his 
wife's choses in action by marriage, and hence that a statute may, 
before he reduces them to possession, forbid his doing so, déclare 
them to be the sole property of the wife, and give her the right to sue 
for and recover them, without a violation of any of the guaranties 
of the constitution. Price v. Sessions, 3 How. 624, 633; McGaughey 
V. Brown, supra; Garland Co. v. Gaines, supra; Carter v. Cantrell, 
16 Ark. 154, 159; Sorrels v. Trantham, 48 Ark. 386, 395, 3 S. W. Rep. 
198. and 4 S. W. Eep. 281; Goodyear v. Rumbaugh, 13 Pa. St. 480; 
Mellinger's Adm'r v. Bausman's Trustée, 45 Pa. St. 522, 529 ; Gallego 
v. ChevaUie, 2 Brock. 286; Henrv v. Dillev. 25 N. J. Law, 302; 
aarke v. McCreary, 12 Smedes & M. 347; 2 Biah. Mar. Wom. § 45. 

Chief Justice Marshall, in Gallego v. ChevaUie, supra, said: 

"The common law of England identifies tlie wife so entircly with her hus- 
■band as scarcely to tolerate the idea of her separate existence while they live 
together. She cannot aoqnire personal property by a direct conveyance to her- 
self. Her interest is, by act of law, almost in every Instance, transferred to 
her husband, and beeomes vested In hini. But this rule does not apply to 
Personal estate to which a female is entitled before marriage, and wMch has 
not been reduçed to possession. This remains her property, and does not 
vest In the husband by the marriage. The marital right does not extend to 
the property while a chose in action, but enables the husband to reduce It to 
possession, and thereby to aoquire it. The property beeomes his, not upon the 
marriage, but uiwn the fact of his obtaining possession." 

The complainant's husband, therefore, by his marriage, acquired 
the mère right to maintain an action for, and tb reduce to posses- 
v.53F.no.9 — 56 
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«dloDjitffîs chose in aètion of bis wife. If he had reduced it to posaes- 
sion in Ma lifetime, it would hâve become his property, but he never 
did reduce it to possession, and it' has always been, and stUl re- 
mains, her property. 

Not only thiô, but the husband's right of action to recover this prop- 
erty acCTTied as early as 1858, when, according to the bill, he vis- 
ited Arkansas with hlS wife, and found Oockrill in possession of the 
property, claimlng to own it under the deeds to him from the three 
brothers, and this right of action became barred by the act of March 
5, 1838, (section 4478, Mansf. Dig.,) three years thereafter, for he 
certainly labored under no disability. Carter v. Oantrell, 16 Ark. 
154, 159; Kibbe v. Ditto, 93 U. S. 674, 679; Oastner v. Walrod, 83 
ni. 171, 180, 181. What right this husband had in this property 
after the oïdy right he ever acquired in it — the right to sue for and 
reduce it to possession — ^was thus barred by the statute of limita- 
tions, it is difficult to see. It was complainant's sole and separate 
property before the marriage. The marriage gave her husband 
nothing more than the right to reduce it to possession- He lost 
that right by liis inaction as early as 1861, and from that time for- 
ward it was, to ail intente and purposes, her sole and separate prop- 
erty, since she alone owned it, she alone could sue for and re- 
cover it, and upon her death, her husband surviving, it would hâve 
descended to her next of kin, (Sorrels v. Trantham, 48 Ark. 395i, 
3 S. W. Rep. 198, and 4 S. W. Rep. 281,) and upon his death, 
while she survives, it remains her property. The act of 1873, 
therefore, fairly applied to it, and dearly removed the complain- 
ant's disability, so that the three years commenced to run 
against her at its date. In 1876, then, the complainant was 
barred by the statute of limitations of Arkansas from maintain- 
ing any action in any of the courts of that state upon the cause set 
forth in this bill. That a fédéral court, sitting in equity, ought noi 
to permit such a suit to be maintained 15 years after it was barred 
by the statutes of the state in which it was brought, where, as in this 
case, aU the witnesses but complainant, who were fanuliar with the 
transactions complained of, are dead; where the condition and 
value of the property has become strikingly changed; and where the 
complainant shows no excuse whatever for the lâches of which she 
has been guilty during the 18 years that elapsed after her disabUity 
was removed, before she brought this suit, — ^is too weU settled in 
this court to warrant more than a référence to the authorities. 
Naddo V. Bardon, 51 Fed. Eep. 493, 2 0. C. A. 335; Lemoine v. 
Dunklin Co., 51 Fed. Rep. 487, 2 C. C. A. 343; Rugan v. Sabin, 
{decided in this court December 6, 1892,) 53 Fed. Eep. 415. 

The conclusion we hâve reached renders it unnecessary to consider 
or décide any other questions raised by the demurrer. The resuit is 
that a suit brought in Arkansas, by a legatee, against the coUusive 
purchaser from the executors and devisees, under a wiU which charged 
the property purchased with the payment of the legacy, to enforce 
the trust thereby created, is not an action for the recovery of real 
property, and is not limited by the act of the législature of Arkansas 
of January 4, 1851, (section 4471, Mansf. Dig.) It is an action 
founded on an implied contract or liabUity, not in writing, and ia 
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limited by the act of March 5, 1838, (section 4478, Mansf. Dig.) 
Where such. a rigM of action to enforce a trust charging the property 
purchased with the duty of maMng "suitable provisions" for a 
female accrued to a married woman more than three years prier 
to April 28, 1873, and the husband had taken no steps to recover it, 
so that his right to so do was barred by the statute, the married 
women's act of that date (section 4625, Mansf. Dig.) removed her dis- 
ability to sne, and her cause of action was barred tlu'ee years there- 
after. A fédéral courte sitting in equity, which acts or refuses to act 
ia analogy to the statute of limitations, ought not to be moved to 
enforce a constructive trust, or to foreclose an équitable lien, where 
the complainant bas, without excuse, remained silent and supine 
for a much longer period after discovery of the substantial facts 
constituting her cause of action than the time limited by the stat- 
utes of the state in which the action is brought for the commence- 
ment of actions for such reJief. The decree below is aflBrmed with 
costs. 



RAYMOND T. SAN GABRIEL VAL. LAND & WATER CO. 
(Circuit Court of Appeals, Eightli Circuit. January 27, 1893.) 

No. 101. 

1. Vendob and Vendée— Specific Pebfoemancb. 

A vendor of real estate may recover tbe purchase money by a suit lu 
equity for spécifie performance in every case wliere tlie vendee -would 
liave the riglit by sucb a suit to compel the exécution and delivery of a 
deed by tlie vendor. 

2. CoNTKACTS— Time op the Essence. 

A stipulation in a contract for a sale of real estate that time is of the 
essence of the agreemeut, and that, if default be made in the payment 
of any installment of the price, the whole price shall immediately become 
payable, or the vendor may cancel the contract and re-enter upon the land, 
is construed by the law of Califomia as Intended for the beneflt of the 
vendor alone, who, if he promptly waives the stipulation, and demands 
payment of the installment, and tUereafter tenders a deed and demands 
tUe purchase money, is entitled to the speciflc performance of the contract. 
WUcoxson V. Stltt, (Cal.) 4 Pac. Rep. 629; Smith v. Mohn, (Cal.) 25 Pac. 
Rep. 696; and Newton v. Hall, (Cal.) 27 Pac. Rep. 429,— followed. 

8. Samb — Fkaudulent Représentations bt a Land Company. 

A person who subscribes for a large number of shares of a land Com- 
pany, and is an active dlrector and the superintendent and manager 
thereof, and who, while acting as such, purchases lots from the company 
at a price fixed by a resolution of the board of directors, which he sec- 
onded and voted for, and receives commissions for selllag lots, (including 
tbose purchased by himself ,) cannot rescind the contract on the ground of 
fraudaient représentations in certain newspaper articles, prepared by hlm 
and others interested. in the company, particularly when such articles, 
though written in a style commonly used in "boomtng" towns, contain no 
misrepresentatlon of material facts. 

Appeal from the Circuit Covtrt of the United States for the District 
of Kansaa. 

In Equity. Bill by the San Gabriel Valley Land & Water Company 
against F. L. Eaymond for the spécifie periÉormance of a contract of 
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salé of real property. Decree for complainant. Eesponiâént ap- 
péals. AfflnQed. 
Statement by OALDWELL, Oircoit Judge: 

This suit is ïoWnded on nine contracta for thé purchase of town lots. The 
contracts are alike In every respect save as to the number ol the lots and the 
priées to be pald therefor. The f ollowing is a copy of one 6f the contracts: 

"Thls agreement, made on the 29th day of June, 1887, between the San 
Gabriel Valley Land and Water Oo., a corporation, duly organized under the 
laws of the state of Oalifomla, the party of the first part, and F. L. Raymond, 
the party of the second part, witnesseth that the saîd party of the first part, 
in oonslderation of the covenants and agreements on the part of the party 
of the second part hereinafter contained, hereby agrées to seU and convey 
to the.party of the second part, and the sald party of the second part agrées 
to purchase, that certain lot in the San Gabriel Valley Land and Water Co.'s 
subdivisions of the East San Gabriel tract of land in the cotmty of Los An- 
geles, state of Callfomla, described as 'lot nine, block one hundred and thir- 
teen,' àccording to the map of sald subdivisions filed in the office of the oounty 
recorder on the 12th day of August, 1887, and recorded in Booli 21 of Mis- 
ceUaneous Records, Los Angeles oounty, page 79, for the sum of two hundred 
doUars, to be paid as hereinafter stated. And the said party of the second 
part agrées to purchase said lands, and pay therefor the sum of tvro hundred 
dollars, as foUows: Sixty-seven doUars to be paid on the exécution of tliis 
agreement, the receipt whereof the party of the flrst part hereby acknowl- 
edges, and the reûialning one hundred and thlrty-three ($133.00) dolliars, with 
tiiterest at the rate of eight per cent, per annum from the date hereof, at the 
tlmes and in the manner f ollowing: Sixty-seven dollars, with interest Irom 
this date, at the rate aforesaid, on or before the 20th day of June, 1888; 
sixty-slx doUars, with interest as aforesaid from this date, on or before the 
29th day of June, 1889. And the said party reserves the rlght to lay pipes 
In said land to conduct water through said land whenever the grantors may 
désire to conduct the same. 

"The party of the second part shaU hâve the immédiate possession of said 
tract herein agreed to be oonveyed, and In considération of such possession, 
use, and occupation, the sald party of the second part agrées to pay ail taxes 
which may be assessed agalnst the land after the présent year; and the said 
party of the seicond part agrées to care for ail trees that may be planted on 
streets and avenues fronting on said tract sold. 

"Time Is the essence of this agreement, and, if default be made in the pay- 
ment of any Instaliment of principal or interest when due, then the whole 
of the principal and interest shall become immediately due and payable, 
or this contract may, at the option of the party of the first part, be canceled, 
and said company shall hâve thè right to re-enter upon said promises, and 
every i)art; and ail payments which hâve been made under this agreement 
shaU be retained by the party of the first part. And if the party of the flrst 
part shall elect to cancel this agreement for default of payment, as above 
provided, notice of such élection shaU be équivalent to re-entry, and the in- 
terests of the party of the second part in sald land, and ail right of possession 
of the same, shaU cease. And the party of the flïst part agrées that upon 
full payment belng made as herein provided, it will make, exécute, and de- 
liver to the party of the second part a deed of grant for conveying the title 
to the above-described promises to the said party of the second part. 

"The provisions of this agreement shall apply to and bind the helrs, assigns, 
and successors of the parties hereto. 

"In witness whereof, the said party of the flrst part has caused its name 
to be hereunto subscribed and its seal afiixed by its président and secretary, 
they being duly authorlzed by resolution of Its board of directors; and the 
party of the second part has hereunto set his hand, the day and year first 
above written- 

[Seal.] "San Gabriel Valley Land and Water Oo. 

"By H. H. Markham, Président 
"By A. L. Burbanlc, Secretary. 
"F. L. lîajTnond, Purchaser. [Seal.]" 



RAYMOND V. SAN GABRIEL VAL. tAND & WATEB CO. 885 

The purchaser, Raymond, made default In the payment of the second and 
thlrd instaUments of the purchase money. The vendor walved hls right to 
cancel the contracta on aocount of the nonpayment of the purchase money, 
and demanded payment thereof; and on the 9th day of December, 1889, 
tendered to the appellant, at hls home In the state of Kansas, a good and 
Biifficlent deed for the lots, and thereupon brought this suit to compel him to 
speciflcally perform the contracts by payhig the purchase money, and praylng 
for a decree aocordlngly. The défendant demurred to the bill for want of 
equlty, and filed an answer alleging the contracts were procured by fraud 
anû misrepresentation; that complainant could not make a good tltle to the 
lots, and was guUty of lâches in not sooner brlnging Its suit. The lower court 
rendered a decree for the purchase money, and the défendant appealed. 

W. P. Douthitt, Howell Jones, and Bankin Mason, for appellant. 
E. W. Blair, for appellee. 

Before OALDWELL and SANBORN, Circuit Judges. and 
8HIEAS, District Judge. 

OALDWELL, Circuit Judge, (after stating the facts.) 1. A vendor 
of real estate, who lias executed a title bond conditioned for the con- 
veyance of the land upon the payment of the priée, has an élection 
of remédies to recover the purchase money. He may sue therefor at 
law, or he may resort to equity for a spécifie performance of the con- 
tract by the vendee. Whenever the purchaser has the right to go 
into equity and compel the exécution and delivery of a deed, the 
principle of mutuàlity gives the vendor the right to go into equity to 
compel the vendee to perform the contract on his part by paying 
the purchase money. This is an exception to the gênerai rule that 
equity will décline jurisdiction of a suit for a money demand which 
could be recovered by an action at law. The exception is based on 
the established doctrine of equity that the right to a spécifie per- 
formance must be mutual, and that it must be enjoyed alike by 
both parties to every contract to which the jurisdictioii extends. 
In every case, therefore, where the vendee would hâve the right, 
by a suit in equity, to compel the exécution and delivery of the 
deed by the vendor, the latter may, by a sinular suit, enforce the 
obligation of the vendee to pay the purchase money. Pom. Cont. 
§§ 6, 165; Cathcart v. Eobinson, 5 Pet. 264, 278; Railroad Corp. v. 
Evans, 6 Gray, 25; Hopper v. Hopper, 16 N. J. Eq. 147; Springs 
V. Sanders, 1 Phil. Eq. 67; Crary v. Smith, 2 N. Y. 60; Pry, Spec. 
Perf. § 23; Greenfield v. Carlton, 30 Ark. 547. 

2. Does the clause in the contract that "time is the essence of 
this agreement" preelude the plaintiff from obtaining the relief 
sought, because it did not tender a deed and demand payment on 
the day the purchase money was due, nor for several months there- 
after? The answer to this question dépends upon the construction 
of the contract The contract relates to the sale of land sitiiated 
in the state of Califomia, and was made and to be perf ormed there, 
and its meaning and opération must, therefore, be determined by 
the law of that state. Contracts containing jjrovisions simUar 
in language, and identical in their légal effect, with the provisions 
in the contract in suit, hâve been construed by the suprême court 
of that state in several cases, and the ruling has been unifoi-m, save 
in one case, which in terms has been overruled, that stipulations 
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ttïftt intime îsf'tlïe essence of a contracta or that the contract shall be 
tOid if thé pllrcliâse money is not pald on the day It is due, are ap- 
plicable oiiiy to tlie àgreeinent on the part of the tendeè to pay the 
pui^hase money, and are intended aJone for tlie beneflt of the 
vendoi*, who may insist upon them or waive them, at his élection ; 
and wheii Le "WaïTes tliem lie may recover th.e purchase money at 
any titae acfter teûdering tbe deed. Wilcoxson v. Stitt, 65 Cal. 596, 
4 Pac Rep. 629; Vorwerk v. Nolte, 87 Cal. 236, 25 Pac. Rep. 412; 
Smith V. Mohn, 87 Cal. 489, 498, 25 Pac. Rep. 696; Newton v. Hull, 
90 Cal. 487, 491, 27 Pac. Rep. 429; Banbury v. Arnold, 91 Cal. 606, 
27 Pac. Rep, 934. 

In the case of Smith v. Mohn, supra, the provision of the agrée- 
ment was: 

"It Is further agreed that timè Is of the essence of thls contract, and, In the 
event of a fallure to comply -wlth the terms hereof by said party of the second 
part, the sald party of the flrst part shall be released from ail obligations in 
law <)P equlty to convey sald property, and said party of the second part shall 
forfeit ail right thereto, and to moneys theretofore pald tmder thls contract, 
and ali hls interest Jn or to said moneys or sald property shall therenpon im- 
mefllatèly cease as fully as if said moneys had never been pald on thls agree- 
ment entered intô." 

The agreement contained a provision, like the one In the contract 
m suit, that upon the payment of the purchase money "at the ttme 
and in the mannw" required by the terms of the agreement the 
veudor wouH execfute and deliver a deed to the vendee for the land. 
Construiag this agreement, the court said: 

"In this there is no provision that the plalntlff shall forfeit his right if the 
money is not pald on tlme; and in Wilcoxson v. Stltt, 63 Cal. 592, 4 Pac. Kep. 
629, where a similar coptract was under revlew, it was held that the failnre 
of the vendçe to make' the payments provlded for dld not make the contract 
vold, so far as the vendor was concerned, but that he had the option ta 
avold or enforce the contract, and mlght, if he elected to do so, sue for and 
recover the balance of the purchase money. That case seems to be décisive 
of this case. • ♦ *" 

In the case Of Newton v. Hull, supra, the court said: 

"It is contended for appellant that, because it does not appear that plalntlff 
tendered to défendants a deed of the land on the Ist day of November, 1888, 
when the thlrd and last installment of the purchase money became due, she 
was In default equally with the défendants; that, ' time being of the essence 
of the contract," the deed must hâve been tendered ' at the tlme agreed upon, 
and at no other time;' and that by the mutual default of both parties ' the 
contract came to an end, and cannot be enforced by either party.' To main- 
taln this position, counsel rely prtncipaUy upon the case of Oleary v. Folger, 
84 Cal. 316, 24 Pac. Kep. 280; but I think the opinion of the commlssloners 
in that case, (in whlch I concurred,) in so far as it sustains the point made 
hère by appellant's coimsel, Is ont of Une wlth the otherwlse uninternipted 
current of authorlty In this state. • ■* ■*" 

Continuing, the court said: 

"But the stipulation that time Is of the essence of the contract seems to be 
applicable only to the agreement on the part of the défendants to pay the 
purchase money, and to be intended for the benefit of the plaintltï alone. Wil- 
coxson V. Stltt, 65 Cal. 596, 4 Pac. Rep. 629, and cases there olted; Vorwerk 
V. Nolte, 87 Cal. 236, 25 Pac. Kep. 412; Smith v. Mohn, 87 Càl. 489, 25 Pac. Rep. 
696. It Is tnie that the plaintifC was not obliged to accept payment and con- 
vey the land at any time after the défendants had failed to pay the second 
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installment at the tlme It became due, (May 1, 1888,) aad at any time there- 
after she might hâve elected to resdnd the agreemeni (Grey v. Tubbs, 43 Cal. 
359;) but, as abovô remarked, It does not foUow that the défendants could 
work a rescission of the agreement, or avoid their obligation to pay the pur- 
chase money, by simply refusing to pay It, or by delaymg payment thereof 
until after it became due. There is no provision in the agreement that the 
plaintifC should forfeit her right to the purchase money in case the défendants 
should fail to pay it on or before the day on which it became due, nor In case 
she failed to tender a deed on that day, or at any tlme before the défendants 
tendered payment of the purchase money. Nor was she bound to ténder a 
■deed, except upon tender of payment of the purchase money. Smith v. Mohn, 
and Wilcoxson v. Stitt, supra. As v/e hâve seen, she could not be put tu de- 
fault, even after the purchase money was overdue, except by her refusai to 
convey upon tender of the purchase money." 

Thèse décisions of the suprême court of Galifomia are of control- 
ling authority on this question, in this case. The facts of this case 
bring it withia the doctrine of the cases cited. 

"Wlien the flrst installment of the purchase money matured, — 
June 29, 1888, — ^and was not paid, the plaintifE at once waived the 
stipulation making time the essence of the contract, and giving it 
the right to cancel the same, and promptly demanded payment of 
the matured installment by letter, which was received by the de- 
fendant in due course of mail; and on the 9th day of December, 
1889, — five months after the maturity of the last installment, — ^the 
plaintiff tendered a deed to the défendant for the lots, and de- 
manded the purchase money. The plaintiff's waiver was prompt 
and absolute. It did not play fast and loose. It has constantly 
treated the contract as in force, and demanded the payment of the 
purchase money. By the laws of Galifomia, as established by the 
décisions of its suprême court, the plaintiff, after such waiver, could 
not be put in default except by its refusai to convey the lots upon 
a tender of the purchase money. After the waiver, time ceased 
to be of the essence of the contract, and the gênerai rule is that, 
when time is not essential, and the stipulations of the contract 
are mutually dépendent, and neither the vendor nor the vendee 
tenders performance, the contract will continue to subsist, and may 
be specifically enforced by either party, until it is barred by the 
statute of limitations, unless some spécial circmnstance has inter- 
vened which would make it inéquitable to do so. Leaird v. Smith, 
44 N. Y. 618; Van Campen v. Knight, 63 Barb. 205; Crabtree v. 
Levings, 53 111. 526; Mather v. Scoles, 85 Ind. 1, No such circum- 
stance has intervened in this case. 

The California décisions gave the benefit of this rule to the vendor 
who has waived the stipulation making time essential. Whether the 
waiver, when once made, can be withdrawn, and whether the rights 
of the vendor and vendee to a spécifie performance after the waiver 
are not mutual, are questions which do not arise in this case. It is 
also a gênerai rule that a défendant, in order to avail himself of the 
plaintiff's lâches as a défense to a suit for spécifie performance, must 
show that he was himself "ready, desirous, prompt, and eager" to 
perform the contract on his own part. Pom. Cont. §§ 403, 404. 

3. The défense that the contract was procured by fraudulent rep- 
résentations and promises finds no support in the évidence. The San 
Gabriel Valley Land & Water Gompany was incorporated under the 
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lawS of the state of Califomia on the 18th day of May, 1887. The 
purposes for which it wa^ fonned were declared by its charte' to be 
"to acquire, manage, improve, subdivide, and sell or otherwise dispose 
of real propa^y in the San Gabriel Valley and in Pasadena, the San 
Pasqual and Santa Anita ranches, and in the vicinity of said ranckes 
and Valley in Los Angeles county; to acquire water rights, develop 
waters, construet, purchase, or otherwise acquire waterworks; to 
divert waters. conduct the same to the land of the company, and in 
ail lawful ways to deal in lands and water, acquire and dispose of the 
same in thé said valley and ranches and vicinity." The capital stock 
waa divided into 16,000 shares of the par value of |100. The défend- 
ant was one of the original corporators, and subsoribed for 3,200 
shares of the capital stock, most of which he held in trust for others. 
He was also an active director in the company, and its superintendant 
and gênerai manager, and as such had the charge and direction of 
laying out the town site and grading the streets. He sustained thèse 
relations to the company at the ttme he piirchased the lots. As a di- 
rector he seconded and voted fora resolution of the board of director s, 
which was adopted, fixing the priées for the town lots; and the lots 
which he purchased were purchased at thé priées flxed by the résolu- 
tion. He received commissions for selling lots, and was paid com- 
missions on the lots purchased by himself. He was orie of the most 
active prbmotere of the enterprise. While he was a director, and 
actively engaged in managing the affairs of the company, and about 
the time he purchased his Iota, articles were published in two news- 
papers, giving a flattering account of the town and its future pros- 
pects. Thèse articles were written by the newspaper Reporters, who 
were assisted tu their préparation by the défendant and others tnter- 
ested ta the town, and appeared in the newspaper as editorials, but 
were paid for as advertisements. They were written in that free 
and florid style in common use in advertising and "booming" new 
towns. They stated, among other things, that the company contem- 
plated making certata improvements in the town, such as the érection 
of an hôtel, grading streets, establishing street-car Unes, and the lUœ; 
and the défendant allèges that he purchased the lots relying upon the 
truth of thèse représentations, and that the promised improvements 
hâve not been made. 

The responsibility of the company for the statements and prophe- 
cies contained in thèse articles is not shown. They certainly did not 
constitute any part of the conti'act between the parties, nor did they 
induce the défendant to enter into the çontracL He knew as much 
or more than anv one else about the town and what the company con- 
templated dolng ia the way of improvements. TVTioever else may 
hâve been deceived by thèse articles, it is certain the défendant was 
not; but it is due to him and others who assisted in their préparation 
to say it does not appear that they contained any misrepresentations 
of material facts. With référence to the improvements, which it was 
said the company contemplated making in the future, the évidence 
shows that |115,000 was expended by the company in making such 
improvements, among which was an hôtel building costing $40,000 or 
$50,000, and a schoolhouse costing |10,000. This was quite enough ta 
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satisfy the gênerai and indefinite language Of the newspaper articbis, 
and more, probably, tlian most people wonld hâve expected. It is ap- 
parent that tiie défendant and Lis associâtes formed tlie plaintÛE 
corporation for tih.e purpose of honest and legitimate spéculation in reàl 
estate. In f utherance of their scheme tkey acquired the land and laid 
ont the townsite in quœtion. It was not intended to be a mère paper 
town, nor did the promoters of the enterprise intend to cheat or de- 
ceive anybody in the sale of the lots therein. It is obvions they had 
the utmost faith in the future growth and prosperity of the town, and 
that the lots they were seUing were really worth the priées for which 
they were sold. The défendant at one time could hâve sold the lots 
he purchased at a considérable advance. But there came a period 
of dépression in the business of selltng lots in this town. The décline 
in the priées of the lots was not the resuit of any f ault of the Com- 
pany, but resulted from causes beyond its control, and was probably 
due to the same gênerai causes which produce fluctuations in the priées 
of lots in other towns of like character. It became apparent that 
those who had bought lots at the priées that ruled before the dépres- 
sion set in would sustain a loss on their investments unl&ss there was 
a reaction in priées, of which there was no immédiate prospect. In 
this condition of affairs the défendant abandoned the town, and left 
the state, and, it is évident, was anxioius to get rid of his purchase. 
His former associâtes, or some of them, remained to meet and 
carry ont the obligations of the company and continue its business. 
The company is still a going concern, and apparently has faith 
that the town will in the end prove to be ail its f ounders predicted for 
it in the beginning, and that at most the onJy mistalie made was in 
flxing the era of its prospérons growth a little too early in its history. 
Whether this hope is well f ounded or not, the défendant has no equity 
to be relieved from paying for lots purchased at priées whieh he him- 
self assisted in flxing, and casting the burden of their dépréciation in 
value, if any, upon the company of which he was a charter member, 
and which owes duties and obligations to lot owners and its stock- 
holders, which it appears to be diseharging in good faith to the es- 
tent of its abUity. The decree of the court below is affirmed. 



BEOWN V. DULUTH, M. & N. RT. OO. et al. 
(Circuit Court, D. Minnesota. February 18, 1893.) 

RAILROAD COMPANIES— OVBRCAFITALIZATIOlï— COKSTRUCTION CONTRACT. 

La-ws Mlnn. 1887, c. 12, § 1, prohlbiting any railroad company or oflacer 
thereof from selling or disposing ol shares of Its capital stock, or issumg 
certiflcates therefor, unless such shares shall hâve been fuUy paid, or issu- 
ing any stock or bonds, except for money, labor, or property recelved and 
appUed for the purpose for wMch the corporation was created, does not 
forbld the issue of flrst mortgage bonds and full-paid stock by a raUroàd 
company In payment for the construction of Its road, if the amount issued 
does not unreasonably exceed the value actuaUy received. 
Same— Fraudulbnt Issue op Stock— Rights of Pdrchaser 

The asslgnment of railroad stock issued In pursuanoe of a fraudulent 
scheme, to which the assignor was a party, places the assignée in no better 
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position tJwa hlB asslgnor was, and eqnlty wlU not ald such assignée seek- 
ing rdlef by Injunction as tp acts of tiie dlrectors and others in relation to 
othér stock of ue same issue, ànd wbich he Bska to bave canceled. 

B. CORPOHATION&— STOOEHOLDICBâ. 

An àsM^eë of rallrdad stock, who bas not re^stered Ms stock, nor ob- 
taJned récognition as a stookbolder, cannot bring suit In belialf of bimself 
and Qtb^r stoçkholders to restrain tbe action of the offlcers of tbe corpora- 
tion froifi âcts aJleged to be ultra vires and Illégal. 

In Eqtiity. Bill by William S. Brown against the Duluth, Missab© 
& Northern Sàilway Company and others to enforce corporat© righta 
and restraintile corporation from acts alleged to be ultra vires. In- 
junction dénied, a!nd restraining order dissolved. 

Lusk, Bonn & BsuMej and John C. Spooner, for complainant. 
H. G. Stone and j. M. Shaw, for défendants. 

DSTELSON, District Judge. The original bUl was flled January 
23, 1893, and a restraining order was granted, and an order to show 
cause why a preliminary injunction should not issue. On the re- 
tum day of the order, Fèbruary 10, 1893, an amended bill was flled. 
The piu^pose of the originial and amended bill is to enforce corporate 
rights, and to restrain the corporation from ultra vires acts, and 
the spécifie lelief asked is for an accpunting, and for a decree re- 
straining the directors, and each of them, and the said other de- 
fendants, from voting upon and exercising the rights of stock- 
holders by virtue of certain stock alleged to hâve been illegally se- 
ciu-ed by the directors, and directing the said défendants, or such 
of them as hold said stock, to surrender up liie same for cancella- 
tion; and that a proposed issue of stock by the corporation, alleged 
to be a bonus, may be restrained, and that a proposed issue of 
bonds under a contract attached as Exhibit to the amended bill, 
or under any modification of the same, or under any issue or sale of 
bonds for the purpose alleged to be of putting ont corporate stock 
xvithout receiving par value for the same be restrained, and that the 
défendants, directors, and ofiicers and other défendants, naming 
them, may be restrained from contracting to issue, sell, or give away 
the stock now held or owned by them. 

The complainant claims to be a stockholder of the défendant cor- 
poration, the Duluth, Missabe & Northern Eailway Company, and 
brings the suit on behalf of himself and other stockholders of the 
corporation. At the hèàring a motion to dismiss for want of juris- 
diction was made, and a demurrer ore tenus interposed. It is urged 
that there is no equity in the original or amended biU, and that the 
complainant has no right to institute this suit. The défendant 
company waé incorporated under the gênerai laws of the state of 
Minnesota, M3,y 26, 189i, to constnict a railroad commencing at a 
point on the navigable waters of Lake Superior, or St. Louis bay, 
or St. Louis river, or at a point on some railroad Connecting with 
the said wàters, running thence in a northerly direction to some point 
on the northem boundary line of the state of Minnesota. On January 
29, 1892, the company entered into a contract with Donald Grant to 
build and construct a portion of its line of railroad. By the terms of 
this construction contract the company was to place in the hands 
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of a trustée bonds and stock as follows: Nine Iiundred thonsand 
dollars, face value, of its first mortgage bonds, guarantied by the 
Mountain Iron Company, a mining company located on the défendant 
company's road, and a party of the third part to this construction 
contract; also $945,000, face value, of its full-pa.id common stock; 
and the party of the third part agreed to put in the hands of the 
trustée $200,000, face value, of its fuU-paid common stock; and the 
Biwabick Mining Company, party of the fourth part to this contract, 
a^eed to put up also $200,000, face value, of its fuU-paid common 
stock; and when Donald Grant completed the road ail the stock 
and securities should be deliVered to him. On the same day, Foley 
Bros. & Guthrie, a ûrm of railroad contractors, D. W. Grant, and 
Albert S. Chase, a brother of the président of the défendant rail- 
road Company, joined with Donald Grant in a copartnership, and 
afisumed the performance of his construction contract, and agreed 
to build the road for the $900,000 bonds and $333,333 stock, and 
ail the stock to be put up by the two mining companies. By the 
terms of the copartnership the parties thereto agreed to f umish money 
for the construction of the road as follows: Each of the parties 
thereto, except Albert S. Chase, one fifth, and the said Chase two 
flfths, and the securities received for the construction were to be di- 
vided between the parties in the same proportion. A further con- 
tract wa« made with Donald Grant for the construction of a branch 
Une of the company's road, and assumed by the copartnership on the 
same terms. The compensation for building it was $300,000 in bonds 
and $300,000 in stock. The contracts were completed, and the se- 
curities turned over, in the autumn of 1892, and Foley Bros. & 
Guthrie received for their interest in the partnership construction 
contracts $240,000 in bonds and $126,666 of common stock of the 
railway company. 

This common stock the cômplainant purchased January 12, 1893, 
for the sum of $9,720 in good faith, as he claitns. It is alleged that 
the Duluth, Missabe & Northern Railway Company and Donald 
Grant and Albert S. Chase and ail of the directors of said railway 
company conspired and confederated together by means of the said 
construction contract to issue a large amount of stock of said cor- 
poration as fully paid up, without receiving in fact any considéra- 
tion for the same, and that it was well known that the construc- 
tion of the road would not cost to exceed $580,000, and that, in pur- 
suanoe of the consptracy, A. S. Chase represented his brother and 
others directors of the company in the partnership contract with 
Donald Grant and others, and by means of the partnership contract 
and the original contract with Grant a scheme was devised to 
évade a statute of the state of Minnesota, (chapter 12, enacted in 
1887,) and that by this scheme the amount of $611,667 of the com- 
mon stock of the railway company, apparently a profit to Donald 
Grant on his construction contract, was intended to be and actuaUy 
was divided between the directors of said corporation. The first 
section of this statute enacts as follows: 

"Section 1. That It shall not be lawful for any railroad company eslsting by 
Tlrtue of any laws of tWs state, nor for any offlcer of any such company, to 
Bell, dispose of, or pledge any shares of the capital stock of such company. 



892 FSDEBAL BBFOBTSR, VoL 53. 

nor to Issue cerflflcates of shares In the capital stock of such company, tmtil 
the shares so sold, disposed of , or pledged, and the shares ter ^.vhich such cer- 
Ùflcates are to be Issued, shall hâve been fully paid; nor issue any stock or 
bonds excëpt for money, labor, or property actually received and applied for 
the purpose for -whlch said corporation was created; and aU flctltious stock, 
dividends, and other flctitlous increase of the capital stock or indebtedness of 
any such corporation shall be void; and If any offlcer or offlcers of any such 
company shàll Issue, sell, pledge, or dispose of any share or certlflcates of 
shares of the capital stofek of such company in violation Of the provisions of 
this act, such ofllcer or offlcers so dotng sbaU be déemed guUty of a mlsde- 
meanor, and, upon a conviction thereof, shaU be punished as hereinafter pro- 
vided. The provisions of this act shall apply as fully to the stock of consoU- 
dated railroad companles existlng In whole or in part withtn this state as to 
original Consolidated companles existjng as aforesald." 

This statute was enacted to prevent "wato-ed stock," so called^ 
from being issued and iinposèd upon the market Whether the scheme 
for building this road set forth in the construction contract and the 
partnership contract "was intended to enrich the directors, and en- 
able them to receive a profit in stock without any considération there-^ 
for, it is not necessary to détermina If a suit can be maintained 
by a stockholder to avoid the disaster to the corporation and the pub- 
lic of such a contract and such an alleged scheme, the complain- 
ant is under no cù'cumstances in a situation to bring it. Foley Bros. 
& Guthrie, the assignoi^s of the complainant, from whom he purchased 
his stock, was a member of the copartnership , of Donald Grant and 
others, and .în the artiôles of copartnership the construction contract 
of Grant with the cômpaiiy is recited, and Foley iSros. & Guthrie 
knew that |945,000 of common stock at one time and |300,000 at an- 
other of the rà41road coinpany were réquired to bè plàcecî in the hand» 
of the trustée to be delivered to Grant on the completion of the 
construction contracts. They received their stock out of thèse blocks 
of stock, and it is a part of this stock which it is claimed by the com- 
plainant is fraudulèntly and illegaUy issued and held by the direct- 
ors and other défendants, and which he seeks to hâve canceled. 
Foley Bros. & Guthrie. participated in the beneflts of this alleged 
fraudulent scheme, and they would not be permitted to complain 
of it. The complainant, as their transférée, is in no better situation 
than they are. He has no greater rights than his transferrers, as re- 
gards a remedy invalidating the transaction. The maxim "in pari 
delicto" appUes, aùd a court of equity wUl not aid liim. He cannot 
bring suit in bphalf of other stockholders against the corporation or 
other parties participating in the issue, as his own title is tainted 
with the same fraud. 

Again, a part of the relief sought is to restrain a proposed issue 
of stock by the corporation, alleged to be a bonus, and a proposed 
issue of bonds under a contract annexed as Exhibit G to the 
amended bill, or any modification of it, or the issue or sale of bonds 
for the purpose of putting out corporate stock without receiving 
par value for the same;; and that the directors and holders of the 
stock tainted with the alleged fraudulent scheme under the construc- 
tion and partnership contracts be restrained from selling it. It is 
urged by counsel to sustain the motion for an injunction on this 
braaich of the case tliat the complainant, though his assignors may 
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have sold to hîm stock wMch is a part of a fraudulent issue, and of 
which they had notice, yet, as a stockholder, ke can enforce corporate 
riglits to prevent threatened illégal acts in tàe future, and by his 
amended bUl he seeks to prevent tke corporation and its directors 
and officers from carrying ont tke terms of a contract wkick are in 
violation of tke statute above recited, and tkerefore contrary to pub- 
lic policy, and are also disadvantageous and injurions to tke corpora- 
tion and stockkolders. Tke contention on tke part of tke défendants 
is tkat tke contract referred to is a real bona fide transaction for tke 
purpose of constructing tke entire raUroad contemplated by its ckar- 
ter, and to carry ont legitimate corporate purposes. Tke contract 
complained of is attacked to tke amended bill of complaint, and is 
too long to embody in tkis opinion. Briefly it provides for tke sale 
of 12,000,000 of a new issue of ârst mortgage bonds at 80 per cent, of 
tkeir par value, and a delivery to tke pm"ckasers simultaneously and 
pro rata witk tke delivery of tke bonds an amount of tke capital stock 
of tke railway company equal to 33| per cent, of tke par value of tke 
bonds purckased; tkat is, |666,666.66 par value of stock. In sub- 
stance, tke company is to reçoive $1,600,000 cask for $2,000,000 face 
value of bonds and' $666,666.66 face value of common stock. Tke 
bonds and stock are to be délivered as tke installments of cask are 
received, and tke entire amount is to be expended in building tke 
road and for legitimate corporate purposes. Tke contract provides 
in détail for tke expenditure of tke money received by tke company, 
and furniskes approximate estimâtes of tke cost of structures and 
roUing stock and ore docks necessary to equip tke road, and enable 
it to successfuUy engage in tke business contemplated by its organ- 
ization. 

Tke questions presented in tke argument on tkis branck of tke case 
are: (1) Is suck a contract forbidden by tke statute supra? (2) 
Can tke complainànt bring a stockkolders' suit to prevent tke corpo- 
ration from carrying out tke contract? Tkis statute was not intended 
to prevent or interfère witk tke usual metkod of raising money to 
build raUroads, or for any legitimate corporate purpose. It is not 
to be construed as obstructive to tke extent of restricting and kam- 
pering corporations in tkeir internai management, and embarrass tkem 
in procuring means to carry out tke legitimate purposes of tke corpo- 
ration; and unless it appears tkat, under tke guise of building its 
road, bonds and stock of tke défendant company are to be issued and 
put upon tke market fraudulently tkat do not and are not intended to 
represent money and property, tkis corporation is not prokibited from 
entering into a real transaction based upon a présent considération, 
and kaving référence to legitimate corporate purposes. Beack, 
Corp. p. 909, and autkorities tkere cited. Suck a transaction is not 
a sckeme or device to évade tke statute. It may be tkat an amount 
of corporate bonds and stock tumed over by a corporation is so muck 
in excess of tke expenditures to be made by tke récipients of tke same 
tkat a court would kold tkat tke statute prokibited suck a transac- 
tion; but, if tke purpose of tke corporation in issuing bonds and stock 
is to build its road, and no unreasonable amount is issued beyond 
tke value actuaUy received or provided for, tke statute, in my opin- 
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ion,' dôes tiot aipply. As said by the court in Eailroad €o. v. I>ow, 120 
U. S. 298^ 7 Sttip; Ot. Eep. 482: 

"The proMbltfon agalnst the Issue of the stock or bonds eXcçpt for money or 
propèrtyactitaûy recel ved or iabor done, and agalnst fictlttons Increase of 
stock or Indebtédness, was Intended to protect stoçkholders against spolia- 
tion, and to gusrd the public agalnst securlljea that were absolutely worthless. 
One ol the mlschlefs that was sought to be remedied is the floodlng of the 
market wlth stock akd bonds that do not represent anythlng whatever of 
substantial value." 

And; fiirth^, the court recurring to the language employed in the 
Arkansaâ coustitation, which is substantially like the Minnesota stat- 
ute, dedaf ^ that such a provision does not necessarily indicate a 
purpose to ina^e the validity of every issue of stock or bonds by a 
corporation dépend upon the inquiry whether the money, property, or 
Iabor actually reçeived theref or was of equal value in the market with 
the stock or bonds so issued. I am of the opinion that this contract 
is not f orbiddea by the statute, and that the allégations of threatened 
wrong acts by directors are not sufflcient, as stated in the amended 
bm, to màke it illégal. 

However, if it ^ould be conceded that the contract is one which 
ought not to ï)e sanctioned by a court of equity, the second question 
must be determined. I hâve considered the question involved as if 
the right of complainant to bring this stockholder's suit was dear. 
Has he, on the facts stated in the original or amended complaint, the 
right, as a stockholder, to institute iSàa suit to restrain the corpora- 
tion from alïeged ultra vires and Ulegal acts? A membership in 
this corporation consists in the ownership of shares thereof recog- 
nized by the corporation. The complainant claims membership by 
acquiring coi^rate stock by transf er, but, not having registered his 
stock, and obtained récognition by the corporation as a stockholder, 
he çan claim no other rights than those. which the assignment 
vests in him. Undoubte^, as between himself and his assignors, 
the purchase of the certiflcate gives him ail the rights of ownership, 
and entitles him to demand that he shall be registered by the 
corporation; but, until he has caused a transfer to be made upon 
the books of the corporation, his title, as between the corporation and 
himself, is not perfected, and he neither has the, rights nor is sub- 
ject to the liabUities of membership. He may bring a suit, under 
some circumstances, to protect his individual, interests in the cor- 
porate property, but he cannot pa^rticipate ia the management of 
the corporation, and enforce corporate. rights. to restrain threatened 
wrongs on the corporate interests. He brings this suit in behalf 
of himself and his associate stoçkholders. Not being a stock- 
holder himself recognized by the corporation, he is personally precluded 
from doing this. In Heath v. Railway Co., 8 Blatchf. 347, 392, 410, 
it was held by the court that one Burt, who was not a stockholder, 
was improperly joined as a complainant See, also, Eamsey v. 
Erie Ey. Ck>., 7 Abb. Pr. (N. S.) 156, and Hersey v. Veazie, 24 Me. 
9. In view of this décision, the complainant hère has no. stand- 
ing in court to enforce the corporate rights alleged in the amended 
bill, and the motion for an injunction. is denied, and the restrara- 
ing order discharged. Let an order be entered to that effect 
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TOUNG T. COMMISSIONERS OF MAHONING OOUNTT et aL 

(Circuit Court, N. D. OWo, E. D. December 6, 1892.) 

No. 4,699. 

1. Ejectmbnt— OccDPTiNG Claimant'b Law— Who mat Claim Benefits. 

Rev. St OMo, 8 5786, subd. 2, enumerates, among the persons entltled to 
the beaeflt ol the occupylng claimant's law, any person wlio holda "by 
deed * * • f rom and under a person claiming title as aforesaid, • • « 
by deed duly authenticated and recorded." Held, that one claiming title by 
a deed from a grantor wlio lield under a deed must, to secure tbe benefits 
of the law, show that both deeds were conveyances In fee; but he is net 
presumed to know of defects in the title of the more remote grantor, and 
it is Immaterial that such grantor, being a municipal corporation, held only 
a base (ee, which had in fact been theretofore determlned by an abandon- 
ment of the use to which the lands were dedlcated. Beardsley v. Chapman, 
1 Ohio St 118, appUed. 

I. Samb. 

A dty by deed in fee conveyed certain lots to a building commlttee in 
trust, empowering them, in their discrétion, either to sell the lots and con- 
vey a fee simple to the purchaser, to exchange the lots for others, or to 
use them for the érection of a courthouse, and then donate them to the 
county commissloners. The building commlttee erected a courthouse upon 
one of the lots, and then conveyed the same by deed in fee to the commis- 
sloners. ffeW, that the title could not be considered as passtng directly 
from the clly to the commissloners, so as to deprlve the latter of the ben- 
efits of the occupylng claimant's law upon ejectment under title para- 
mount, for the commlttee was not a mère conduit for passing the title, but 
was Invested with a discrétion as to the use of the lots, and therefore with 
authority to exeicise the attributes of ownershlp. 

8. Same— Valuation op Improvemknts. 

Under the occupylng claimant's law of Ohio, the value of improvements 
is to be ascertained, not by their cost, but by the added value which they 
gjve to the real estate for the use and enjoyment thereof by the lawful 
owner. Van Bibber v. Williamson, 37 Fed. Rep. 756, followed. 

4. Same— WoBDS op Inhbritanck. 

The common-law rule (existlng in Ohio) that the omission of the word 
"heirs," in the granting and habendum clauses of deeds to natural persons, 
vests in the grantee a life estate only, is subjeot to an exception when 
upon the face of the deed it appears that the conveyance is made in trust 
for a lise, the full performance of which requires the vesting of a fee In 
the trustée; and where a city by such a deed conveys lots to a building 
commlttee in terms empowering them, la their discrétion, either to sell 
the lots and convey a fee simple to the purchaser, to exchange the lots for 
others, or to use them for the érection of a courthouse, and then donate 
them to the county commissloners, such deed must be held to convey a 
title commensurate with the purposes of the trust, namely, a fee simple. 

B. Municipal Corporations— Deeds— Execution. 

Rev. St. Ohio 1880, § 4106, requiring that every deed shah be signed and 
sealed by the grantor or maker, does not apply to deeds made by mimicipal 
corporations, and their deeds, if executed accordtng to the mode prevailing 
at common law, are sttfflcient to pass title. Therefore a deed In which the 
testatum clause reads as follows is suffldent: "In witness whereof the sald 
dty of Toungstown and the clty councll hâve caused WUllam M. Osbom, 
mayor aforesaid, to subscribe his name, and hâve caused the corporate seal 
of sald city to be affixed, to thèse présents. WUllam M. Osbom, Mayor. 
[Clty of Youngstown Seal.]" Sheehan v. Davis, 17 Ohio St. 571, followed. 
Tiffln V. Shawhan, 1 N. E. Rep. 581, 43 Ohio St. 178, distinguished. 

At Law. 

St'atement by TAFT, Circuit Judge: 

This was an aëtlon in ejectment by Young against the commissloners of 
Mahonlng county to rocover lot No. 96 on the original plat of the town of 
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Youngstown, whlch Is now occupled by the courtlioiise and other cotmty 
buildings pf Mahonln^ coTiiïty. The case 'was submitted to thé eôùrtYon the 
évidence, a jury being waived, and the court held that the plalntlff was en- 
tltled to recover the land." The opinion la reported In 51 Fied. Eep. 583. 
Judgment was entered for the recovery of the land, and lor mesne profits, ou 
the 25th day of July, 1892. Thereupon the défendants filed a pétition for thç 
beneflts conferred, by section 5786 of the Bevlsed Stattites ôf, OMp, upon oc- 
cupylng iclaimants. A jury havîng been impaneleds and etl^ënce introduced, 
tiie question arose whether, conceding the absence of fraud ôir collusion in the 
county commissloners or thMr grantors In the érection of the buildings upon 
the lot, they had such oolor of tltle as to give them a rlght to clalm the value 
of the Improvements under the occupytng clalmant law. 

The f acts fully appear In the report of the case of Young r. Commissloners, 
51 Fed. Bep. 585. It is suffl<dent to state Uere that lOt No. 66, in question, to- 
gether wlth lot No. 95, were originally used by the clty of Youn^ovm as a 
burylng ground, under a common-law dedlciation by John Young, .the ancestor 
of the plahitur, Charles Youag; that, In 1867, Charles Young cbriteyed to the 
city of Youngstown a légal title to sald lots 95 and 96, whlCh, In the opinion 
already referred to, the court held to be a determinable or base fee, with a 
rçverter to, the grantor on a lawful abàndonment by the oily of the lot for 
burial purposes; that by ordlnance forblddlng the interment of further bodies 
in the lot, and orderlng the removal of those already Interred there, the clty 
lawfully abandoned the lot as a burylng groimd about 1870; that Charles 
Young, a nonresident of the state, had no Imowledge of such abàndonment 
until shortly before the bringing of thls suit, In 1889; that the clty remained 
in possession of the lot until 1875; th."it in 1874 an act of the législature was 
passed provldlng that, on compUanoe with certain conditions, the county seat 
of Mahonmg county should be removed from Canileld to Youngstown; that 
one pf the conditions was that the cltizens of Youngstown should provide a 
Bultable lot in' the clty of Youngstown, and erect thereon a oonrthouse, to cost 
not less than $100,000, and should donate the same to the county commis- 
sloners for use as a courthouse; that In complifince with thls condition the 
citizens of Youngstown raised a fund sojnewhat exoeeding $100,000, and 
placed it in the hands of a building committee consisting of five eitlzens, 
Chauncey H, Andrews, Joseph H. Brown, Hugh B. Wlck, Matthew Logau, and 
Henry Tod, that they mlght erect a courthouse, withln the terms of the act; 
that the councll of the city of Youngstown by ordlnance directed the mayor 
by proper conveyance to convey thèse lots to the building committee; that the 
mayor accordingly slgned and acknowledged a deed which, in the name of the 
city as grantor, purported to convey to the building committee and their su' - 
cessors forever, in trust. In fee simple, lot No. 95 and lot No. 96, with power 
to sell either ôr both tf ;tfhey should see proper, and dévote the proceeds 
thereof to the purchase of another lot sultable for a courthouse, or to ex- 
change said Ipts, or either of them, for another lot, or to use said lots, or elther 
of them, as a courthouse lot, and, whenso used, to convey the same to the coïinty 
commissloners In accordance with an act of the législature under which the 
courthouse was to be erected. The word "helrs" did not foUow the names of 
the grantees as a word of limitation, êither In the granting or habendum dajuse 
of the deed. The testatum clause read as follows: "In witness whereofthe 
said clty of Youngstown and the sald councll hâve caused said WilUam M. Os- 
bom, mayor aforesald, to subscribe his name, and hâve caused the corporatt 
seal of said city to be afQxed, to thèse présents. William M. Osborn, J£Ryor. 
[City of Youngstown Seal.]" The aclmowledgment was in the name of Wil- 
Uam M. Osbom as mayor, and in the name of the city of Youngstown. 

The deed wàs executed March 30, 1875. Somewhat more than $100,000 was 
spent in the érection of thé coUrthouse upon lot No. 96. By deed of August 10, 
1876, the building committee by proper deed conveyed to Joseph M. Jookeon 
and others the fee to sald lot No. 96, with the improvements thereon, in con- 
sidération of $10. The county commissloners took possession, and themselves 
added improvements costing upwards of $15,000. The county has been in pos- 
session of the courthouse ever since. 

A. W. «Tones, George F. Arrel, and Disney Eogers, for county com- 
missîoners. 
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P. E. HutcMns and Sanderson & Norris, far Young. 
Before TAFT, Circuit Judge, and EIOKS, District Judge. 

TAFT, Circuit Judge, (after stating tke facts.) The i)ersons who 
may hâve the beneflt of the occupying claimant law are pointed out 
in section 5786 of the Eevised Statutes of Ohio, which reads as fol- 
lows: 

"Sec. 5786. A person In the aviiet possession of lands or tenements, and 
clalming to own the same, who has obtained title thereto, and is ta posses- 
sion of t'ie same, without fraud or collusion on hls part, shall not be evlcted 
or tumed out of possession by any person who sets up and proves an adverse 
and better tltle, untU the occupytag claimant or hls helrs are fuUy pald the 
value of ail the lasting and valuable improvements made on the land by hlm, 
or by the person under whom he holds, prevlous to recelvtag actual notice 
by the commencement of suit on said adverse claim, whereby such éviction 
may be efCected, imless such occupytag claimant refuse to pay to the person so 
setting up and provtag an adverse or better tltle the value of the land without 
improvements made thereon as aforesaid, upon demand of the successful 
claimant or liis helrs, as hereinafter provided, whon (1) such occupytag claimant 
holds a plaln and connected tltle, ta law or equity, derlved from the records 
of a public ofaoe; or (2) holds the same by deed, devise, descent, contract, 
bond or agreement, from and under a person claimtag tltle as aforesaid de- 
rived from the records of a public office, or by deed duly authentlcated and re- 
corded; or (3) imder sale on exécution, against a person clalming tltle as afore- 
said derlved from the records of a public office, or by deed duly authentlcated 
and recorded; or (4) under a sale for taxes authorized by the laws of this 
Btate, or the laws of the territory northwest of the Ohlo river; or (5) under a 
sale or conveyance made by executors, admlnistrators, or guardians, or by 
any other person or persons, ta pursuance of an order of court or decree ta 
chancery, where lands are or hâve been dlrected to be sold." 

It is clear that the county commiesioners in this case do not corne 
within the scctior jast quoted unless, in accordance with subdivision 
2, they hâve been in quiet iwssession of the courthouse lot, "by deed 
* * * from and under a person claiming title as aforesaid • * * by 
deed duly authentlcated and recorded." It has been held by the su- 
prême, court of Ohio in Beardsley v. Chapman, 1 Ohio St. 118, that 
the words "by deed duly authentlcated and recorded" mean a deed to 
a person under whom the occupant claims, and not a deed to the oc- 
cupant hùnself ; and in the same case it was held that the deed to the 
occupant and the deed to the grantor of the occupant must both ap- 
parently convey an estate which would justif y the holder of it in raak- 
ing permanent and lasting improvements. It was held as a coroUary 
that an occupying claimant wUl not be presumed to know any defects 
or récitals that appear in deeds prior to that under which his grantor 
holds. It foUows that the county commiesioners must show a title 
in them by a deed in fee to them from a grantor whose title was also 
by a deed in fee ; and the question hère to be decided is whether the 
deeds introduced in évidence comply with this requisite of the statute. 

Counsel for Young contend that the commissioners did not corne 
within section 5786, for the following reasons: (1) Because the deed 
from the city to the building committee was not properly executed 
to the city, so as to pass any title whatever to the committee. (2) Be- 
cause the deed, nôt containing the word of limitation, "heirs," in the 
granting or habendum clause, conveya only a life estate, which un- 
v.53F.no.9— 57 
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der the décision in Beardsiey v; Chapman, 1 OMo St 118, would Ilot 
authorize the érection of lasting and permanent inipi«ovenients. (3) 
Because thé deed from the city is voîd on its face for -want of power 
in tàe çity to make such a conveyance. (4) ïhat the.deeds from the 
city to l^e bùïïding cbïnmittee, and from the buUding committee 
to tlié é^iibty, ëonmiissiohe's, constîtiite in fact but one conveyance 
from the feity to the cOihmîssioners, the building committee being a 
mère conduit for the title; that the city is the real grantor of the 
county (^mmisMoîidB, aûd, as the deed to the city has already been 
found d^ective by the jùdgment of the com-t, the applicants do not 
corne within the statiite, l^canse presumed in law to know of such 
defect-' ■■■':-:■ •.' '■■■- ■ 

JFipgt. ,\Ve thiiik thé. deëd from.the city to the building committee 
was properly executèd^ ïhe mayor did not act as an attorney tn fact 
for the city in the making of the deed, The deed was the deed of the 
city, wMoh miist be eiecuted by some agent or représentative of the 
city d^§3^Î3''ted to act; as such. The deed was not in the name of 
the niayl^r, jt^iaitof thedîty. 

It i» comtended tliat in order to operate as the deed of the city it 
should be «igned in the name of tiie city by William M. Osbom, 
mayor, tb. p<;*niply with that section of the statut© in force at the time 
this deed wiaSexecuted, and embodied ia section 4106 of the Eevised 
Statutes of 1880, (Swan & 0. St. p. 459, § 1,) which requires that 
every deed shall be signed and sealed by the grantor or maker. It 
has been hèld by the suprême court of Ohio that section 4106 of the 
Eevised Stattïtes of 3,880, upon which counsel fôr Young rely, has 
no application to the exécution of deeds by corporations, and that 
therefwe deeds by corporations do not need to be signed; that the 
mode of^^ecuting a dèed by a corporation prevailing at common law 
is sufflcient to pasS the title of a corporation to land in Ohio. Shee- 
han V. Davis, 17 Ohio St 571. In tiie same case it is said that, at 
common lawj corporations aggregate exécute deeds by aflSxing thereto 
their corporate seaJ. The suprême court there held that a deed of 
conveyance by a banking corporation was properly executed when 
the cashler, on behalf Of â.e bank and on its authority, affixed thereto 
the corporate Seal, and subscribed his name as cashier, and that in 
such case the cashier was the proper person to acknowledge the 
deed. The deed was in the name of the banking corporation. The 
testatum clause read ae follows: "In witness whereof the said party 
of the flrst part hâve caused their corporate seal to be hereto afflxed, 
and thèse présents to be signed by the cashier, on the day and year first 
above written. H, H. Martin, Cashier,"-^and in the acknowledgment 
he acknowledged the same as the free act and deed of the bank. The 
case is on alliours with the case at bar, and leaves no question as to 
the sufficiency, so far as concerns ils exécution, of the deed from 
the city to the building committee. The case of Tiffln v. Shawhan, 
43 Ohio St. 178, 1 N. E. Eep. 581, does not modify in any way the rul- 
Ing in Sheehan v. Davis. In the Tiflln Case the clerk of the city was 
ordered to make a proper conveyance of the land of the city. The 
deed -was in his name as clerk, and the seal attached was not the 
seal of the city, but the officiai seal of the clerk The court held that 
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the authority which hè Kad was not properly complied with, and that 
the deed was defective. In the case at bar tlie seal used was the 
corporate seal of the city of Youngstown. The deed was in the name 
of the city, was executed in its naaûe, and waa acknowledged in its 
name. The authority conferred npôn the mayor to act as the right 
hand of the city in the exécution of the deed was fully and properly 
complied with. 

Second. The next objection by counsel for Young is that the deed 
from the city, not containing the word "heirs" as a word of limitation 
upon the estate conveyed, did not vest in the building committee a 
fee. It is true that in Ohio, as at common law, the omission of the 
word "heirs" in the granting and habendum clauses of deeds to nat- 
ural persons vests in the grantee a life estate only; but there is an 
exception to this rule when, upon the face of -the deed, it appears 
that the conveyance is made m trust for a use, the full performance 
of which requires the vesting of a fee La the trustée and grantee. In 
such a case the deed conveys a fee commensurate with the necessities 
of the trust imposed by the terms of the deed, and this, if so con- 
veyed, is a légal estate, and is not cognizable alone in equity. In Neil- 
son V. Lagow, 12 How. 9S, the action was one of disseisin at law, and 
one question in the case was whether a deed of the land in controversy 
to trustées and their successors in trust to sell and convey in fee sim- 
ple absolute, without the word "heirs" in either the habendum or 
granting clause, conveyed to the trustées a fee simple. The suprême 
court held that it did. Said Mr. Justice Curtis, (page 110 :) 

"Now, in loqking into the deed from the bank to the trustées, we flnd that the 
grant is to them and their successors In trust to sell, and convey a fee simple 
absolnte. The légal estate, being In trust, must be commensurate therewlth, 
and wlll be deemed to be so without the use of the usual words of limita- 
tion. Newhall v. Wheeler, 7 Mass. 189; Stearns v. Pahuer, 10 Metc (Mass.) 
32; Gould v. Lamb, 11 Metc. (Mass.) 84; Fisher v. Fields, 10 Johns. 505; 
Welch V. Allen, 21 Wend. 147. As the exécution of the trust required 
the trustée to hâve the fee ^mple hx order to convey one, we are of opinion 
that the deed to them conveyed a fee, and consequently we cannot Infer that 
the State court declded that only a life estate passed by the deed." 

This case is approved in Webster v. Oooper, 14 How. 498, and ta 
Lessee of Poor v. Considine, 6 Wall. 471. The latter case came up 
from Ohio, The deed from the city to the trustées did not contain 
the word "heirs" as a word of limitation, but it expressly described 
the estate intended to be conveyed as one in fee simple, and it 
empowered them to sell the lots, and convey to the purchaser a fee 
simple; and aiso gave them power to exchange the lots for others, 
or to use them for the érection of a courthouse, and to donate them 
to the county coiumissioners. It is perfectly obvions that in the 
exécution of any of thèse powers it was necessary that the trustées 
should hâve an estate in fee simple. It therefore foUows, undei" 
the axithority cited, that the deed to them conveyed a fee simple. 

Third. The next objection is that the deed was void upon its 
face for want of power in the city to make conveyance of the land. 
If the city could hold any land in such a way that they might con 
vey it as this land was conveyed, then the deed was not void upon 
its face tor the purposes of this discussion, becaus© in the érection 
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of thd improTements the occupying cladmant is not boimd to look 
beyond the recitjals of the deed to his grantor. He is hot bound, 
therefore, to see how the city derived title in this case to the 
property, and he may assume that, if it were within the corporate 
powep of the city to hold any land which it might dispose of by 
deed in this way, the land conveyed by the city was of that diarac- 
ter. By section 2673, Eev. St., which was in force at the date of the 
exécution of the deed from tbe> city to the building committee, it 
is provlded that the council of any city or village may, upon recom- 
mendation of the board of improvements or board of public works, 
lease or convey, in such manner and for such sum as may be provided 
by ordinance, any real estate or interest therein, wharf or public 
landing, or any buildings or parts thereof, and also dispose of any 
material from any street, aJJey, avenue, sewer, bridge, sMp canal, 
public grounds, or park belonging to the corporation. Under this 
section the very deed under considération was held by the suprême 
court of Ôhip to pass the, légal title to the buUding committee. 
Newton V. Bqard, 26 Ôhio St. 618--628. The inadequacy of the con- 
sidération was held not to aflect the passing of the légal title. 
It was intimated that if the city, or the citizens thereof, permitted 
the building fjonunittee to erect improvements costing $100,000 upon 
the lot thus cpnYeyed, they would be estopped to çlaim any inter- 
est la the land, eveu if they might recover the money value of the 
land for thp beneflt of the city. 

Fourth. Another objection is that the deed to the building com- 
mittee, and .flie deed of the committee to the county commissioners, 
made up biut one deed, the building committee being a mère con- 
duit, so that under the occupying claimant law the county com- 
missioners are chargea in law with knowledge of the defect in the 
deed from Toung to the city, already found to exist by this court. 
We cannot agrée with this view of the two deeds. The lot was not 
conveyed through tiie building committee as a mère conduit of title 
to the county conimissioners. The lot was conveyed to the build- 
ing committee that they might sell it, or that they might erect a 
building upon it,^ — ^that they might exercise the highest attributes of 
ownership over it. The f ee vested in the committee absolutely, and 
it remained in them for more than a year. We are asked by coun- 
sel for Young whether the two deeds formerly necessary under the 
laws of Ohio to convey land from a husband to a wife, through a 
naked trustée as the conduit of a title, would bring the wife, on 
subséquent ouster by superior title, within the terms of the occupy- 
ing claimant statute. It is not necessary for us to décide that 
question, for, as we hâve said, the committee is not a mère conduit, 
charged with the simple duty of conveying the lot to the county 
commissioners. 

The building committee held under the deed of the city duly au- 
thenticated and recorded, and the county commissioners hold by 
deed of the building committee, and that literaUy brings the com- 
missioners within the statute. The sta,tute is an équitable one, 
and should be so construed. Said Judge Bead, in Lessee of Davis 
V. Powell, 13 Ohio, 308-'320.: 
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"The statute Is to be so construed, whenever a case cornes withlii Its letter, 
that the person recelving the beneflts and advantages of the improvements 
Bhall make compensation. It rests on the broadest equity, and In the lan- 
guage of the court in Longworth v. WoMngton, 6 Ohio, 10, "may jnstly claiia 
a libéral construction.* The court In that case say: ' The law of this state is 
framed to cover every case where a party Is evicted from the possession of 
lands which he has improved In the faith that he was the owner.' " 

See, also, Harrison v. Castner, 11 OMo St. 339. 

As the county commlssioners do bring themselves within the 
letter of the statute, we see no reason why, by construction, they 
should be excluded from its beneflts. 

For the foregoing reasons the court will instruct the jury that 
the two deeds in évidence, in the absence of bad faith or cofiusion, 
entitle the county commissioners to the beneflts of the occupying 
law, and that they should flnd the value, at the date of the entry 
of judgment of ouster herein, July 25, 1892, of the lands with the 
improvements and the lands without the improvements. The value 
of the improvanents is not their costj but the added value which 
they give to the real estate for the use and enjoyment of such real 
estate by the lawful owner, Charles Young. TMs is expressly de- 
cited by Judge Jackson in Van Bibber v. Williamson, 37 Fed. Eep. 
756, a case arising under the statute which we are now considering. 

NOTE. ITie jury returned a verdict findlng the land to be worth $10,500, 
and the laud with the Improvements $60,500, which verdict was confirmed by 
the court 
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SAMB V. SAMB. 

(Circuit Court of Appeals, Eighth Circuit. January 27, 1893.) 

Nos. 118 and 140. 

1. CONSTITUTIOKAL LaW— DUE PrOCESS OF LaW. 

In an action for the recovery of personal property brought by an assignée 
in insolvency against his assigner and certain judgment credltors, who 
hâve obtained possession of the property, and who are sureties on the 
cross bond given by the assignor for the rétention thereof, where the only 
question at issue under the pleadlngs is the right of possession, and no 
notice of intention to rely on the bond as a cause of a action has been 
given before trial, and no proof thereof made at the trial, a money judg- 
ment against the sureties as such, unless speclaUy authorized by statute, 
Is given on a cause of action totally différent from that pleaded and tried, 
and is vold for want of due process of law. 

8. Fraudolbnt Convbyances— Pkocedubk. 

An asslgnment for the benefit of credltors should not be set aslde as 
fraudulent in respect to creditore not secured by It, unless it Is pleaded 
and proved that there were such unsecured credltors at the time of its 
exécution, or that it was made with the intention of contracting debts 
which the assignor had no reasonable grounds to beUeve he could pay, and 
that such debts were actually contracted. 

8. Samb— Evidence. 

In an action to set aside a conveyance or asslgnment as a fraud upon 
credltors, judgments against the assignor are no évidence against the 
assignée or other strangers of the préviens existence of the indebtedness 
on which they are founded. 
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4 As&iGUMÉirr foe Bbnkpit of Obedïtoeô— Obal AokbMment Vaetiko Wkit- 

• TBH'CONTKACT. ' ' 

iAn assigner for the beneflt of credltors who jseposaesses bimself of the 
gooâs assigued cauaot.ïin an action of replevtu by tlie assignée, set up as 
a défense a contemporaneous oral promise by the latter to keep up the 
stook of gooâs, in opposition to tlie terms of the wrltten assignment. 

6. SaMB— ÉEStJISSION. 

The fallure of an asdgijee for the beneflt. ofcreditors (the assignment 
being in writlng) to perfôrm a contemporaneous oral promise to disre- 
gapd sOHie of ita provisions Is not such fraud as to authorize the assigner, 
in the absence of mistaift on his part, to rescind the contract of assign- 
ment. 

6. REPi.EviN^PHOPEBTr Inaccessible— MoNBT Judsmeijt, 

In a code action for the recovery, bf possessjioïi of personalty under 
Mailsf. ÎÀg. Ark. I 5181, in force in the Indian Tèrrltory, by Act May 2, 
1890, {26 Sti at LaJ!ge, p. 95,) where the court finds, or the évidence con- 
clusively proves, thM the property oannot be retnmed by the défendant, 
a simple money judgment for Its value may be rendered against him, 
wlthout the alternative of retumlng the property. , 

7. Peacticb — Tbansfer from Law to Equity Dockbt — Waiver of Ireegu- 

LASITIEg. 

Wheré an action at law in the Indian Territory, wherein ther© is no 
cause crf action or défense pleaded that Is not as good at law as in 
equity, and which should be tried; at law, is tramsferred to the chancery 
dooket, and heard and tried by the master, ail the ^parties agreeing thereto, 
and partlcipating In the proceedings, aU irregularitles of procédure are 
walved. 

In Ertor to the United States Court in tlie Indian Territory. 
Appeal from the United States Court in the Indian Territory. 

At Law. Action by Henry Flatter, assignée for the beneflt of 
creditors of Eichard B. Biu-ton, against said Bichard B. Burton, 
to recover the possession of Personal property wrongfuUy detained. 
Certain creditors of the défendant intervened, and were made 
parties défendant. By a^eenient of ail parties, the case was 
transferred ttt the chancery docket. Decree for plaintiff. Défend- 
ants appeal, and also bring en^or. Eeversed in part, and afitened 
in part 

Statement by SANBOEN, Circuit Judge: 

In thèse cases the same parties prosecute a wrlt of enor and an appeal to 
reverse a decree in chanoerji' rendered in a code action for the recovery of 
spécifie Personal property. The appellee and défendant In error wiU be called 
the plalntlft; the appellaiit and plalntift In error, Burton, the défendant; and 
ail other plaJntJfEs in error and appellante, Interveners. 

i April 1, 1889, the défendant made an assignment of the property in question 
to the plaintiff. and dellvered Its possession to him, to secure the payment 
of certain credltors of the assigner thereln named, whose claims amounted 
to $9,515.61. The plalntM employed the défendant as a clerk to assist hi dis- 
posing of the property, and $2,684.65 had been realized from Its sale, and paid 
over t0 the seoured credltors under the assâgnment, when the défendant, on 
August 19, 1889, repudiaïed It, and held possession of the remalnder of the 
stock of goods for hlmself. The plaintiff demanded possession of the property, 
aind it was refused. On August 2é, 1889, he brought thls action for it, and 
set forth the facts just ôtated In hls complaint. He gave the usual bond foi- 
the delivery of the property to hlmself, and under a proper order from the 
court, based upon this complaint and bond, the marshal seized the property 
on August 25, 1889, and on August 28, 1889, the défendant gave a cross bond 
for the retum of the property, and It was redelivered to him. On this cross 
bond there were Six sureties, flve of whoui are the interveners in this action. 
On September 5, 1889, thèse flve intereveners obtalned judgments by con- 
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fes8l<m agnlDBt the défendant for amounts aggregatlng aboat ^,000, issued 
«xecutlons thereon, and the marahal, In October, 1889, seized and sold the 
property In question thereunder, satisfled the Judgments oût of the proceeds, 
and pald over to the défendant a balance of some $2,000. On April 9, 1890, 
the interrenera flled a pétition In thls action, in wbich the7 pleaded thèse 
judgments and exécutions, the sale thereunder, the satisfaction of tbelr Judg- 
ments from the proceeds, and the payment of the balance by the marshal to 
the défendant; ayerred that, tn order to induce the marshal to seize this prop- 
erty under the exécution, they gave him a bond of Indemnity; that the as- 
slgnment was fraudulent as to them as judgment oreditors, and asked fhat 
they be made parties to this action; that the asslgnment be adjudged Toid as 
to them, and that their rights and those of the plaintlQ' and défendant to the 
property in question be determined in this action. On the same day the de- 
fendant ûled hls ans^er, whicb admltted the allégations of the complaint, and 
aHeged that after the draf t of the' .^signment was made, and before it was 
executed, the plalntlfC orally promlsad that the stock should not be sold out; 
that he would fumlsh new goods to kaep It up to its gênerai average; that 
thèse goods should be pald for out of the proceeds of the sales of the assigned 
stock, and that he had not kept thèse oral promises, but had proceeded accord- 
ing to the provisions of the -wrltten assignment la executtng hls trust. The 
plaintiff demurred to this answer, and hls demurrer was, at the final heartng, 
Bustalned. On April 9, 1890, on motion of the interveners, the actlcu was 
transferred to the chancery docket On November 30, 1890, the plaintift flled 
a motion to dismiss the interveners' pétition, whlch was, at the final hearlng, 
denied. On November 30, 1890, ail of the parties to the action stipulated that 
It should be referred to a spécial master to hear and report the facts and con- 
clusions of law, and the court so ordered. The master heard the proofs, 
and made a report, to which exceptions were flled. He reported the amount 
remaining unpald on the claims of the secured créditons, and that the value 
of the property was Ç8,000, and then foimd that the plaintiff was entitled to 
judgment for the property, or the value thereof, against the défendant and 
the surettes on his bond. The défendant and interveners excepted to this 
ûnding; their exception was overruied; and, upon the master's report, a de 
crée was rendered that the plaintiff recover from both the défendant and the 
Interveners the amount unpald on the secured claims, which was $7315.63, 
and the costs of the action. No judgment or decre<9 In the alternative for the 
retum of the property, or the payment of the value of plalntiff's spécial Jn- 
terest In it, was rendered. The cross bond, upon which the interveners' names 
appeared as surettes for the défendant, was not pleaded or menttoned, nor was 
any reoovery on its accoimt prayed for in any of the pleadings, or sou^ht by 
any motion in the case, and It was not Introduced tn évidence. It is assigned 
as error that the court rendered a decree for the recovery of money against 
the défendant, Burton, and hls surettes, whereas the only Judgment or decree 
it could hâve lawfully rendered was one against Burton only, and for the re- 
twm of the property or Us value; that the master and the court should hâve 
found the assignment to be fraudulent and void as to the interveners; and that 
It should bave overruied the demurrer to the defendant's answer. There are 
other assignments of error, but their conMderation la not necessary to thr 
determlnatton of this case. 

J. E. McKeighan, (Lee, McKeighan, Ellis & Priest and P. P. Blair, 
Jr., on tlie brief,) for plaintiiïs in error and appellants. 

L. C. KrauthofE, (Karnes, Holmes & KrauthofE, on the brief,) for 
défendant in error and appellee. 

Befor© CALDWELL and SAÎfBOBN, Circuit Judges, and SHIEAS, 
District Judge. 

SAITBOKN, Cîircuit Judge, (after stattng the facta.) It la a 
principle that lie» at the foundation of ail just govemment 
that no man shall be deprived of hiB li<e^ liberté, or property wlthoat 
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due :^rôfep^'^ df làwi Eveiy dîsrega^d of this p^lnciple by courts, 
legîsîai^ijre^, rijf' citizens tends diifeçtly towards distrust, insecurity, 
disorder, aàdJiMiarchy. It maj lie dififlcult, perhaps impracticable, 
to give a àeâsltion of "due process of ïaw" which. would comprehend 
ail cases as tMey aiise, and it is certainly unnecessary to do so. 
Cliancé]ll<iïr iKetit says: "The better and largèr définition of 'due 
processiç^ lay?*,is that it means law in its fegular administra- 
tion thmigh.; courts of justice." '2 Kent, Comm. 13. Certain it 
is tbat, in juiicial proceedings, due process of law must be a course 
of légal procfeêdings, according to thôsë rules and forms which. hâve 
beeri establl^çd for the protection ôf private rights. It must 
be one that is appropriate to the case, and just to the parties 
affected. It must be pursued in the ordiaary manner prescribed 
by the law. It must give to the parties to be affected an opportu- 
nity to b^;héaM respecting the justice of the judgment sought. It 
muet be ône which hears before it condemns, proceeds upon tn- 
quiry, and rendors judgment only after trial. 

The course of proceedings through which the interveners stand 
herè adîu<3,ged to pay over |7,000, on account of an assumed Uar 
bUity as sttrétîes on the cross bond the défendant gave to obtain 
a retum to him of the personal property replevied in this actiop, 
was not of this character. The action in its inception was the 
ordinary Codé action for the recovery of persooal property lawfuUy 
taken, but wrongfully detained, now commonly called an "action 
of replevin," though it resembles more nearly the old "action of 
detinue." It was brought by the plaintiff against the défendant^ 
Burton, alone, and the only issue tendered by the complaint when 
the bond -«vas given, Angust 28, 1889, was whether the plaintiff 
or the dçfeiidânt, Burton, w;as then entitled to the possession of 
this Personal. property. 

It is true that the interveners iû April, 1890, âled their pétition, 
and became parties to the action, but this was not on account of 
their possible liabilitybn the cross bond. That was not mentioned 
in their pétition. It was on account of some rights in this prop- 
erty they claimed to hâve as creditors of the défendant, Burton, 
and on account of their possible liabUity on an indemnity bond 
they had given to the marshal to induce him to seize the property 
under their exécutions, some weeks after the cross bond was given. 
AU they sought in their pétition was that they might bé made 
parties to the action, that the assignment might be set aside, and 
"tha,t the respective rights as to said goods of said Flatter, trustée, 
said Burton, and themselves, be adjudicated in this action." The 
plaintiff demurred to the answer of Burton, and, when the cause 
went to hearing, the only question at issue was, who was entitled 
to the poissession of the personal property at the commencement 
of the action? Kay t. NoU, 20 Neb. 380, 385, 30 N. W. Rep. 269; 
Loomis V. Youle, 1 Minn. 175, (Gil. 150;) WeUs, Repl. § 94. No 
cause of action upon the bond upon which this judgment against 
tlie interveners is founded had been pleaded. No recovery upon it 
had been asked. Indeed, it had not been mentioned in the plead- 
ings; and only flve of thë six sureties on it wer© parties to the 
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action. The entire évidence at the hearing is before us, and th© 
bond was not offered in évidence, nor was it mentioned in the 
testimony. It is first heard of in thèse proceedings (after it was 
ffled) in the master's report, flled December 19, 1891, where he 
flnds the value of the property to be |8,000, and that the plain- 
tiff is entitled to judgment against the défendant and the sureties 
on his bond for said property or its value. It next appears in th© 
decree rendered January 4, 1892, where the court, without render- 
ing any decree in the alternative for the retum of the property or 
its value, as recommended by the master, renders an absolute de- 
cree against flve of the sureties on the bond for the payment of 
of 17,815.63, and the costs. In many jurisdictions there are statu- 
tory provisions authorizing judgments against sureties where a re- 
covery has been had against their principal by summary proceedings, 
but even in such cases the method prescribed by the statute must be 
strictly foUowed. In the Indian Territory there is no such statute 
in force. Lamaster v. Keeler, 123 U. S. 376, 390, 8 Sup. Ct. Eep. 197. 

Nothing can better illustrate the injustice and irregularity of this 
proceeding than the statement of thèse facts. No notice of the 
ground on which the judgment was to be rendered, no opportunity to 
contest their exécution of the bond or their liability upon it, was 
given to any of thèse interveners until after the hearing was conclud- 
ed, and the master's report flled. To ail thèse they were entitled as 
a matter of right, by the rules and fonns estabbshed by the courts for 
the protection of private rights. No rule is more salutary or better 
settled in the courts than that one may not bring and try his suit 
upon one cause of action, and recover a judgment or decree upon an- 
other. In an action of ejectment he cannot hâve judgment upon a 
promissory note which is neither pleaded nor proved; nor can he, in 
an action of replevin, where the only question at issue is the right Uy 
the possession of Personal property, without notice, pleading, or proof, 
recover a decree or judgment upon a bond. , A judgment or decree, 
to be valid, must be according to the allégations and the proofs. 
This judgment is according to neither, and upon this ground, so far 
as the interveners are concerned, it must be revereed. Taussig v. 
Glenn, 51 Fed. Rep. 409, 413, 2 0. C. A. 314; 1 Black, Judgm. § 242. 

This disposes of the judgment for money against the interveners; 
but it is claimed by them and by the défendant that the plaintiiï was 
not entitled to the po.ssession of the property or to any judgment 
against any one, because the assignraent was fraudulent and void as 
to creditors, and numerous errors are assigned because the master did 
not so flnd and the court did not so decree. In the rulings hère com- 
plained of there was no en-or. The assignment was made April 1, 
1889. The plaintiff took and held possession under it untU August 
19, 1889. During this time he employed the défendant, Burton, as 
his clerk. The claims of the creditors secured by the assignment 
amounted to |9,515.61, and the plaintiff had realized from the prop- 
erty, and paid on thèse secured claims, $2,684.65, when, on August 19. 
1889, the défendant, Burton, repudiated his assignment, and held 
possession of the property remaining for hjmself. Its value was 
18,000, and plaintiff demanded it. Thèse facts are alleged in tJie 
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complamt, and were ûowhere denied. The answer of th.e défendant 
does nôt aver that at the time of the exécution of the deed of assign- 
ment, or at anj time prior to April 9, 1890, wlien it was verified, he 
was insolvent, or even indebted to any one not secured by the assign- 
ment. The only référence in thls answer to any creditor is an alléga- 
tion that, by Ûie failure of plaintiff to comply with certain paroi 
promises, the défendant had been "forced into an apparent attempt 
to work a frà/ùd on his other creditors." There is no statement who 
such oth«r çreditors were, or when the indebtedness to them accrued, 
or what its amount was. 

On August 25, 1889, the plaintiff replevied the, property. On Au- 
gust 28, 1889, it was retumed to the défendant on his cross bond. On 
AprU 9, 1890, the interveners filed their pétition to be made parties, 
and asked that the assignment be adjudged void. They âled no 
other pleadings, and in thie pétition they alleged that ^at the Septeui- 

ber term laet of this court, and on the rf day of said tenu, they 

obtalned judgments againSt Eobert D. Burton, défendant above 
named, in the following amounts, namely: Eby, Dowden & Co., in 
the stun of $247.64 ; Wood Manuf acturing Company, in the sum of 
1613.00; WebbWooden-Ware Company, in the sum of $574.85; Myer 
Bros, Drug Company, in the smn of $186.12; L. Sawyer & Co., in the 
sum of $1,248.60/' — aggregating $2,865.21, and that, under exécutions 
upon thèse judgments, the marshal took the replevied property from 
Burton, sold it, and satisfled tiieir judgments from the proceeds. At 
the hearing, it was proved that thèse judgments were rendered on the 
confessions oî Burton, September 5, 1889. There were no other al- 
légations or proofs as to the time when the indebtedness shown by 
thèse judgments was incurred, or that the défendant ever owed any 
other indebtedness not secured by the assignment 

One who attacks an assignment on the ground that it is fraudulent 
as to those who become creditors of the assigner subséquent to its ex- 
écution must allège and prove that the assigner made tiie conveyance 
with the actual intent to'defraud, with the intent to put the assigned 
property ont of the reach of debts which he intended thereafter to 
oontract, and which he had reasonable grounds to believe he would 
not be able to pay, and that he subsequently did contract such debts 
in pursuance of that fraudulent intent. Even a voluntary convey- 
ance is not fraudulent per se as to subséquent creditoirs. 
Horbach v. Hill, 112 U. S. 144, 149, 5 Sup. Ct Eep. 81; Clark v. 
Killian, 103 U. S. 766, 769; Wallace v. Penfleld, 106 U. S. 260, 1 Sup. 
Ct. Eep. 216; Graham v. EaUroad Co., 102 U. S. 148, 153; Cunning- 
ham V. Wmiams, 42 Ark. 170, 173; Toney v. McGehee, 38 Ark. 419, 
427. There are no such allégations or proofs in this record, and the 
question of the validity of this assignment as to subséquent creditors 
was not ràised by anything that appears in it. 

One who attacks au assignment on the ground that it is fraud- 
ulent as to creditors of the assigner existing at the time of its ex- 
écution must allège and prove that there were such creditors at 
that time, for a conveyance cannot be fraudulent as to creditors 
unless there are creditors to be defrauded. Horbach v. Hill, supra; 
Clark V. Killian, supra; Braley v. Bymes, 20 Miim. 435, 438, 
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(<^il. ;î89, 394;) BrUggerînan v. Hôerr, 7 Minn. 337. 343, (Gil. 264, 
269, 270;) Stone v. Myers, 9 Minn. 303, (GH. 287.) In tlie dé- 
termination of questions raised by sucli an attack, judginents 
against the assigner are no évidence against tke assignée or other 
strangers of the previous existence of tlie indebtedness on which 
they are founded. Bniggerman t. Hoerr, 7 IVIinn. 337, 343, 
(GU. 264, 269, 270;) County of Olmsted v. Barber, 31 Minn. 256, 
261, 17 N. W. Eep. 473, 944; Hartman v. Weiland, 36 Minn. 223, 224, 
30 N. W. Eep. 815; Bloom v. Moy, (Minn.) 45 N. W. Eep. 715. As 
there are no allégations or proofs of the existence of any unsecured 
creditors of the assigner prior to September 5, 1889, when the judg- 
ments were confessed, more than flve months after the assignment 
was made, no question as to the fraudulent character of the assign- 
ment as to creditors was even raised by this record, and there was 
no error in the varions mlings of the master and court sustaining 
its validity. The interveners therefore stood on no higher ground 
than the défendant. Thelr judgments rendered and exécutions 
issued against Burton after he had rebonded the property in this 
action gave them no rights to the property or its possession that 
Burton did not hâve when this action was commenced. They were 
therefore entitled to no relief. They stated no ground for any relief 
in their pétition, and it should hâve been dismissed, and their motion 
to be made parties denied. 

Turning now to the défendant, we hâve already seen that Hs 
answer did not raise the question of the fraudulent character of tMs 
assignment as to creditors. The plaintiff's demurrer to it was sus- 
tained, and the only remaining question regarding the title or posses- 
sion of the property is, if the défendant had no creditors not secured 
by the assignment at the time of its exécution, and at the time of 
the commencement of the action, was the assignment valid as tO 
Mm, and did it entitle the plaintiff to the possession of the property 
under the allégations of his answer? His answer admitted the allé- 
gations of the complaint that on April 1, 1889, he made the assign- 
ment and delivered the property to the plaintiff, to secure the payment 
of the claims of the secured creditors; that he was employed as 
plaintiff's clerk thereafter, and that in that capacity he was in pos- 
session of the property, holding it for the plaintiff, when he repudi- 
ated the contract, on August 19, 1889, and claimed to hold the prop- 
erty for himself ; that meanwhile |2, 684.65 had been realized under 
the assignment, and paid over to thèse creditors, and that the balance 
of their debts remained unsecured. The answer alleged no faUure on 
plaintiff's part to comply with any of the provisions of the assign- 
ment, and the only défense it attempted to set up was that after tiie 
drafting, and before the signing, of the instrument, the plaintiff made 
oral promises to Mm that he would furnish Mm with such goods, 
from time to time, as would be necessary to keep the stock up to its 
gênerai average; that thèse goods should be paid for out of the pro- 
ceeds of the sales, and that the business and stock should never be 
closed out, but should be continued as a going concem; that he was 
induced to sign the assignment by thèse oral promises; and that 
plaintiff had not perf ormed them, but had proceeded according to the 
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tenns of the wçittepi agreement To this answer tte .Elaintiff's 
demurrer was properiy «ustained. It stated no défense to this action, 
no right to the rétention of this stock of goods, heçause the written 
agreement expi^essly provided that the propertjf should be sold and 
completely closed out by January 1, 1890; and thèse contempo- 
raneous oral agreements contradicted the terms of the written con- 
tract, and, In tiie absence of fraud or mistake, were not susceptible 
of proof. The conolusive presumption was that the contract con- 
tajned the entire agreement of the parties on this snbject, which 
was fuHy treated tiierein. Thompson v. Libby, 34 Minn. 374, 26 N. 
W. Bep. 1; Morrison v. Lovejoy, 6 Minn, 319, 351, (GU. 224, 233;) Har- 
riaon v. Morrison, 89 Minn. 319, 40 N. W. Eep. 66; Underwood v. 
Simonds, 12 Metc. (Mass.) 275; AHen v. Furbish, 4 Gray, 504; 
Eighmie t. Taylor, 98 N. Y. 288. There was no plea of mistake 
hwe, and the only basis for avoiding the assignment on the ground 
of fraud attempted to be pleaded is that the défendant was induced 
to sign the çohtract by his reliance on thevpromises of the plain- 
tifl; to do certain acts in the f utm-e. It is well settled that the f ailur© 
of eitber party to perform such promises is not such fraud as will 
authorize a rescissipn or répudiation of a conveyance when it does 
not appear tha-t he who is in del^ault is insolvent or unable to re- 
spond in damages for his breach. 

Finally, it is assigned as error that the court, by its decree in ques- 
tion, çntered a simple money judgment against the défendant for 
the value of the plaintifl's spécial interest in the property, when 
the decree should hâve been in the alternative for the recovery of the 
property or its value. Section 5181 of Mansfleld's Digest of the 
Laws of Axkansas, which was in force in the Indian Territory, by 
the act of May 2, 1890, (26 St. at Large, p. 95,) when this judg- 
ment was entered, provides: 

"In an actton to recover tlie possession of Personal property, judgment for 
the plalntlff may be for the delivery of the property, or for the value thereof, 
In case a delivery canuot be had, and damages for the détention." 

It may be conceded that, where the défendant is in a position to 
return the property, the right to do so, and thereby to discliarge his 
liability and that of his sureties for its value, is reserved to him by 
this statute, and that the judgment must in that case be in the 
alternativa The décisions of the suprême court of Arkansas con- 
struing this statute go no fm-ther than this. Hanf v. Ford, 37 
Ark. 544; Eowark v. Lee, 14 Ark. 425; Jetton v. Smead, 29 Ark. 
372, 383. But the record la tiiis case discloses that, more than two 
years before this judgment was rendered, the replevied property 
had been sold at public auction by the marshal under exécutions 
against the défendant, and that from its proceeds he had received 
over $2,000 in money. He could not therefore hâve retumed the 
property if the decree had so directed, and it would hâve been an 
idle ceremony to hâve ordered him to do so. It was perfectly com- 
pétent for the court, under thèse circumstances, to enter a simple 
money judgmeht against him for the value of the spécial interest 
of the plaintiff in the property. Thus, in Boley v. Griswold, 20 
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Wall. 486, 487, CMef Justice Waite, delivering the opinion of the 
suprême court upon this question, under a statute in the same 
words, said: 

"The court must be satisfled that the delivery cannot be made before It can 
adjudge absolutely the payment of money. But, if so satisâed, it may so ad- 
judge. A spécial flndlng to that effect is not necessary. An absolute judg- 
ment for the money is équivalent to such a flnding." 

To the same effect is Brown v. Johnson, 45 Cal. 77. 

The proceedings in this case were far from regular. This was an 
action at law, and there was no cause of action or défense pleaded 
in it that was not as good at law as in equity. It should hâve been 
tjied at law, but its transfer to the chancery docket was on motion 
of the tuterveners, and ail of the parties stipulated that it should 
be heard and tried by the master, and participated in the proceed- 
ings before Mm. By this action the irregularities we hâve not 
noticed in the earlier part of the opinion were waived. 

The resuit is that, in an action for the recovery of personal prop- 
«rty, where the only question at issue xmder the pleadings is the 
right to its possession, judgment cannot, in the absence of statutory 
a,uthority, by lawfully rendered against sureties on the cross bond 
given by the défendant for the rétention of the property, where 
no notice or statement of such a cause of action, or of any intention 
to urge it, is given before, and no évidence in support of it is pro- 
duced at, the triaL One may not plead and try one cause of ac- 
tion, and recover judgment upon another and totally différent one. 
One who attacks an assignment on th.e ground that it is fraudulent 
as to creditors not secured by it must plead and prove either that 
there were unsecured creditors at the time of its exécution, or that 
it was made with the intention of contracting debts to subséquent 
creditors, that the assigner did not intend to pay, or had no reason- 
able ground to believe he would be able to pay, and that such debts 
were thereafter contraeted. As neitlier the tuterveners nor défend- 
ant pleaded or proved either of thèse grounds for avoiding the as- 
signment hère, the question of its validity as to creditors was not 
raised. It is no ground for the rescission or répudiation of a written 
contract that one of the parties to it has faUed to perform an oral 
promise made at the same time with the exécution of the written 
agreement that he would disregard some of its provisions. In a code 
action, where the statute provides that the judgment may be for the 
Tecovery of the possession of personal property or its value, a simple 
money judgment for the value of the property may be rendered 
against the défendant, where the court has found, or the évidence con- 
clusively proves, that the property cannoi h- retumed by the défend- 
ant. In such a case it is not necessary to render a judgment in the 
alternative. 

The judgment against the défendant is afflrmed, with costs. The 
judgment against the interveners is reversed, without costs, and re- 
manded as to them, with instructions to dismi^ their bUl to be 
made parties, with costs. 
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t'ï ' >:■' ,:,;!- BlOflî' et Bli.T./UIiflTBD STATES. ., 
(Circuit Court of Appeals, Eighth Circuit. January 27, 1893.) 
Na 162; ■' ■ 

1. CusTOMS DuTiBS— Hbmbtitchbd Cottow Handkerchibfs. 

Imitation hemstitciied cottpn handkercliiefs are dutiable at 50 per cent, 
ad valorem, as "handkercliiefs composed of cotton," under paragraph 349, 
Scliedule I, of tUfe tarill mt of 1890, and not at 60 per cent, ad valorem, as 
"embroidered and bei^stltclied handiseroliiefs," under paragrapb 373, 
Schediile J, , 

2. Btattjtés— CoNSTBnè'rioN— CusTOMS Dùubs. 

Kevénue Staitntés, indltidlfig thoàe lixlng dutles on importa, are nelther 
remédiai laws nor iaws founded upon any permanent public policy, and 
shoidd be construed most etrongly against tbe govemtuent; for burdens 
sbould not be imposéd on tbe tàxpayer, beyond what such statutes ex- 
pressly and dearly , im^brt U. S. v. Wigglesworth, 2 Story, 369, and 
Net & Twine Oo. V; Wôi^thlngton, 12 Sup. Ct Bep. 55, 141 U. S. 474, fol- 
lowed. 

Appeal fromthe Circuit Court of the United States for tlie Eastern 
District of Missouri. 

Proceeding by Kice, Stix & Co. to review a décision of the board 
of gênerai apprkîsera aifflming the decisi of the surveyor of the 
port of St. Louis ifi asS^sing "imitation hemstitched cotton handker- 
chiefs" at 60 për ceni'id valoreln, iiiider paragraph 373, Sohedule J, 
of the tariflf act of 1890. The circuit court affirmed the décision of 
the board of appraisers. Imè impbrters appeal. Beversed. 
i Statement by CALEI^Çi^ïiL, Circuit Judge: 

Tbe appeUant? Lmporte^ goods inyoioed and entered as "Imitation hem- 
Btitched cotton hahdierclilefs. Tbe invoice and entry described the goods 
correctly, and they werè assessed forduty at 60 per cent ad valorem, as "hem- 
stitched handkerchiefe," tmder paragraph 378, Schedule J, of the tariff act of 
1890, which reada as folloiWis:, , "Laces, edglngs, embroideries, Insertlngs, neck 
ruSlings, ruchings, tfimmings, tuckings, lace window ourtains, and other 
similar tamboured articles, aiid articies embroidered by hand or machlnery, 
embroidered and hemstitched handkercliiefs, and articles made whoUy or 
In part of lace, rufllings, tuckings, or ruchings, aU of the above-named articles, 
composed of flttx, jute, cotton, or other vegetable flber, or of which thèse sub- 
stances, or elther of tîiew, or a mixture of any of theni, is the component ma- 
terial of chlef value, not specially provlded for in this act, slxty per cent, ad 
valorem: provlded, that articles of -wearing apparel, and textile fabrics, when 
embroidered by hand or machinery, and -whetiier specially or otherwise pro- 
vlded for in this act, shall not pay a less rate of duty thaa that fixed by the 
respective paragraphs and schedules of this act upon embroideries of the mate- 
rials of which they are respectlvely composed." 

Appellants duly protested against such assessment, and claimed the goods 
shoûld be assessed for dnty tmder paragraph 349, Sdhedule I, at 50 per cent. 
ad valorem, as "handkerchiefs composed of cotton," which paragraph reads as 
follows: "Olothlng, ready made, and articles of wearing apparel of every de- 
scription, handkerchiefs, and necktles or neckwear, comppsed of cotton or other 
vegetable flber, or of Which cotton or other vegetable is the component mate- 
rial of chlef value, made up or manufactured wholly or In part by the tallor, 
seainstress, or manufacturer, ail of the f ortegolnlg not speclaUy provlded for in 
this act, flfty per cent ad valorem." 

The protest of appeUants was heard by the board of gênerai appraisers, 
which afflrmed the décision of the surveyor of the port, and this décision of 
the board was afflrmed by the court below, and the importers appealed. 

Clinton Rowell and Franklin Ferriss, for appellants, 
George D. Reynolds, U. S. Atty. 
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Before GALDWELL and SANBOKN, Circuit Judges, and SHERAS, 
District Judge. 

GALDWELL, Circuit Judge, (after stating the facts.) Tiie case 
tums upon the question whether thèse handlterchiefs are dutiable 
under paragraph 349, under the gênerai désignation, "handkerchiefs 
composed of cotton," or under the more spécifie désignation con- 
tained in paragraph 373, "embroidered and hemstitched handker- 
chiefs." The leamed counsel for the appeUants concède that if the 
latter phrase applies to handkerchiefs which are hemstitched, but not 
embroidered, then the désignation in paragraph 373, being more 
spécifie, must prevaiL 

This paragraph of the statute must be interpreted in the light of 
the fanuliar and well-settled rules for the interprétation of statutes, 
and particularly of statutes of this character. The paragraph is not 
obscurely or dubiously worded. The primary rule for the interpréta- 
tion of a statute requires tliat it shaU be interpreted according to 
the grammatical sensé of the words in which the statute is expressed. 
That, 80 construed, the phrase "embroidered and hemstitched hand- 
kerchiefs" applies to handkerchiefs, only, which are both embroidered 
and hemstitched, cannot be gainsaid. We do not imderstand the 
learned counsel for the goTemment to controvert this proposition. 
He disclaims in his brief that the word "and" in the phrase "em- 
broidered and hemstitched handkerchiefs" should be read "or," and 
says no such contention has been, or wUl be, made by the government 
in this case. The contention of the govemment, stated in the lan- 
guage of its counsel, is that "the words 'embroidered and hem- 
stitched handkerchiefs,' in paragraph 373, are to be construed dis- 
tributivély as trade names, * * *" and "should be read as 
though written 'embroidered [trade name] and hemstitched [trade 
name] handkerchiefs,' and the words inserted hère in brackets are as 
strongly implied, under the évidence and the décisions applicable 
in this case, as if they had been in fact inserted." 

There is nothing in the évidence, as to how the goods are designated 
by trade usage, which throws any light on the question. Appel- 
lants claim that the testimony largely preponderates in their favor 
on this point, while the govemment contends that the testimony 
establishes its claim that both classes of handkerchiefs are known in 
the trade as "hemstitched." But the testimony is too conflicting 
and vague on this point to fumish any basis for the interprétation 
of the statute, and the case must be decided without any référence 
to trade names or usager which is f requently an index to the proper 
interprétation of statutes of this character. To give the effect to 
this phrase contended for by the govemment, we must either change 
the word "and" to "or," or add words which would hâve the effect to 
compel the word "and" to be read and taken disjunctively and dis- 
stributively. This is sometimes done, but, when it is, the reason for 
so doing must be very cogent. The iatention of congress to make a 
rule différent from that which the words of the act plainly express 
must be extremely clear. 

Congress is presumed to hâve used the appropriate words to 
convey its meaning, and when thèse words are not of doubtful mean- 
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ing the court must gire them effect It. caimot sûbstitiite, for the 
clear expressions which congress lias actually used, other expressions, 
wMch. the court think congress ouglit to hâve used. Undoubtedly 
"and" is not always to be taken conjunctÎTely. It is sometimes read 
as ff it were "or," and taken disjunctirely and distributively, but this 
Is otlj done where that reading is necessary to give effect to the in- 
tention of the legislàtiïre, as plainly expressed in other parts of the 
act, Or deducible thèrèfrOm. In a case of doubtful construction 
"and" Would probably be used disjunctively, to prevent the imposi- 
tion of pains and pénal ties, but it would not be so used for the pur- 
posé of imposing them; and so, in a doubtful case, it will not be 
used disjunctively for the purpose of imposing a tax or charge upon 
the citizen. 

The iralé for the construction of statutes levying taxes or duties on 
the citizen is laid down by Lord Câims, in delivering the judgment 
of the hoilse of lords, (Partington v. Attomey General, L. E. 4 H. L. 
100, 122,) in this lànguage: 

"As I understand thei prindple of ail fiscal législation, it is thls: If the peiv 
son sought to be taxed cornes within the letter of the law, he must be taxed, 
however 'greàt the hardship ïday appear to the judlcial mlnd to be. On the 
other hand, If the crown, seeklng to recover the tax, cannot bring the subject 
Wlthlia tbe letter -of the law, the subject Is free, however apparently within 
the spirit of the law the case might otherwise appear to be. In other words, 
if there be admissible in any statute what is caUed an ' équitable construction,* 
certainly sucli à. construction is not admissible in a taxing statute, where you 
caa simply adhère to the Words of the statute." 

Judge Story says: 

"Itis a gênerai rule, In the Interprétation of ail statutes levying taxes or 
duties upoB subjects or cltizens, not to extend thelr provisions by implication 
beyond the clçsj import of the language used, or to çnlarge their opération sa 
as to embrace matters not specially polated out, although standing upon a 
close analogy. In every caSe, therefore, of doubt, such statutes are constnied 
most strongly àgainst the government, and In favor of the subjects or cltizens, 
because buixiens are not to be imposed, nor pi-esumed to be Imposed, 
beyond what . the' statutes expressly and , clearly import. •' Revenue statutes 
are iu no just sensé either remédiai iaws, or laws founded upon any per- 
màiient public policy, and therefore are not to be liberaUy constnied." U. S. 
V. Wigglesworth, 2 Story, 869. 

And this is thè uniform doctrine of the authorities. Net & Twine 
Co. V. Worthington, 141 U. S. 474, 12 Sup. Ct. Rep. 55; U. S. v. 
Isham, 17 WalL 496; Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. 
Ot. Eep. 1240; Powers v. Bamey, 5 Blatchf. 202; Dean v. Charlton, 
27 Wis. 526; Suth. St. Gonst. 461, 462; Cooley, Tax'n, (2d Ed.) 266; 
Dwar. St. p. 749. 

It is worthy of remark that the handkerchiefs in question are not 
even genuine hemstitched lia,ndkerchiefs, but only cheap imitations 
thereof. However, if they are known in the trade as hemstitched, as 
they probably are, the fact that they are mère imitations would make 
no différence. But, conceding them to be hemstitched handkerchiefs, 
they are without the enibroidery essential to bring them within the 
provisions of paragraph 373. We think that both hemmed and 
hemstitched handkerchiefs come in as "handkerchiefs" under para- 
graph 349j and that it is only when tiiey are hemstitched and also 
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embroidered ttat they are required to pay the rate of duty pro- 
vided for embroideries in paragraph 373. 

After this case was decided by the lower court, the same question 
arose ia New York, (In re Gribbon, No. 359;) and Circuit Judge 
Lacombe, in a well-considered opinion, in the reasoning of which we 
fully concur, held "that the hemstitched handkercMefs which hâve 
no embroidery upon them should be classifled for duty under the pro- 
vision of handkerchiefs in paragraph 349." The opinion of the learned 
judge has not yet found its way into the Reports, but, through the 
dUigence of counsel, we hâve been faTored with an authentic copy. 
[Eeported in 53 Fed. Rep. 78.] 

The judgment of the court below ia reyersed. 



In re HERTER BBOS. 
(Circuit Court of Appeals, Second Circuit. December 13. 1S02.) 

1. CusTOMs DuTiBs — Classification— M ARBLB Mosaics. 

Small cubes or half cubes, some of whicb were manufactured from veined 
niarble and some of marble not veined, made from waste marble, partly 
by hand and partly by machlnery, sawed on one face, and fsuitable, In the 
condition as imported, to be laid in cernent for certain ordinaiy klnds of 
inosaic floors or pavements, but not for tlne work, were properly dutiable, 
thpse of tliem which were of veined marble, as "veined uiavble," at $1.10 
per cubic foot, under Schedule N, Heyl's Tariff Index, (paragraph 467 of 
the tarife act of March 3, 1883,) and the remainder thereof, which were of 
marble not veined, by ^militude to "marble paving tUes," at the same rate, 
under the same schedule and paragraph, and imder section 2499 (the 
simiJltude clause) of the Kevised Statutes of the United States, as amended 
by said tariff act, (chapter 121 of the Laws of 1883, approved Jlarch 3, 
1883.) 50 Fed. Rep. 72, reversed. 

2. Same— Insufficibnct of Pbotbsts. 

As the protests of the importers made against the classification of the 
merchandlse by the collector of the port of New Yopk claimed only thax 
the merchandlse was dutiable as "marble in block," at 65 cents per cubic 
foot, under the same schedule and tariff index, (paragraph 467,) and did 
not raise the claims that it was dutiable either as "veined marble" or as 
••'marble paving tiles" in fact or by similitude, hdd, that the judgment of the 
circuit court reversing the décision of the board of United States gênerai 
appraisers, which aflirmed the décision of the coUector, should be re- 
versed, and the décision of the board of United States gênerai appraisers, 
affirming the décision of the collector in the classifloation of thèse articles 
as "manufactures of marble," under Schedule N, Tariff Index, par. 468, at 
50 per cent, ad valorem, be afflrmed, because of the insufliclency of the 
protests. 50 Fed. Bep. 72, reversed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a proceeding by Herter Bros, to review the décision of the 
board of gênerai appraisers in the classification of certain niarble 
blocks imported bT them. That décision was reversed, and judgment 
was entered in f avor of the importers. 50 Fed. Eep. 72. The United 
States appeals. Reversed, and the décision of board and of the col- 
lector of the port of New York afflrmed. 

Edward Mitchell, U. S. Atty., and James T. Van Rensselaer, Asst 
U. S. Atty., for appellant. 
v.53F.no.9— 58 
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Ouriié; Smith & Mackie, (W. Wickham Smith, of counseil^) lor appel- 
lees. 

Befoi^;WAiJiA.CE amdSHIPMAN, Circuit Judgea. 

The court rendered the following judgment: 

Au appeal having been taken from l£e judgment or decree of the 
circuit court qf the United States for the southern district of New 
York hereiQ mode and entered on the 17th day of Novembef, 1891, 
and said appeal having come on to be heard, and after hearing James 
T. Van Eensselaer. assistant United States attomey, on behalf of the 
United Statœ, appelant, for reversai, and William Wickham Smith, 
Esq., of counsel for Hertér Bros., respondents, for afflrmànce, and due 
délibération having been had thereon, and whereas the merchandise 
herein is determined by this court not to be dutiable as "marble in 
block," nor yet as "manufactures of marble," but that part thereof 
included in tl^e, importation by the Persian Monarçh and.represented 
by the samplè "S. 2," should hâve been classifled for duty as "veined 
marble," at $1.10 per cubic foot, under Schedule N, Heyl's Tariff In- 
deix, (paragraph 467 of the tariff act of March 3, 1883^ and the re- 
mainder^hereof, iacluding the importation by La Champagne, should 
hâve been classifled for duty, by similitude to "marble paving tiles," 
at $l.l0 per cubic foot under the same schedule and paragraph, and 
under sectiori 2499 of the Eevised Statutes of the United States, as 
amended by said tariff acli(chapter 121 of the Laws of 1883, approved 
March 3, 1883 ;) and whereas the protests of the importera herein do 
not raise the claim that the merchandise should be classifled for duty 
either as "veined marble" or as "marble paving tiles" in fact or by 
similitude. 

Now, on motion of Edward Mitchell, United State? attomey, it is 
ordered, adjudged, and decreed that the judgment or decree of thè 
said circuit court of the United States for the southern district 
of New York herein be, and the same is hereby, in ail things re- 
versed; and it is furth^ ordered that a mandate issue to the said 
circuit court dlrecting that court to make and enter a judgment here- 
in afflrming the décision of the board of gênerai appraisers in this 
case. 



In re NG LOY HOE. 

(Circuit Court, N. p. Califomla. December 12, 1892.) 

No. 11,692. 

1. Chinkse — Dhpoetation— Indictment not Nbcessart. 

Under Act May 5, 1892, known as the "Geary Act," the govemment may, 
at its élection, merely dieport aûy Cliinese person adjudged to be unlaw- 
ftùly in the United States, or im prison such person and déport him; and 
wbere the govemment elects to déport, only, the offense is not an in- 
famous crime requlrlng procédure by indictment or presentment of a grand 
jury. U. S. V. Wong Sing, 51 Fed. Bep. 79, approved. 

S, Same— Exclusion Aots— Yawdity. 

ïhe Geary act (May 5, 1892) expressly provides that ail prlor acts regu- 
lating Chlnese Immigration are continued in force. Bdd, that the validity 
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of such prlor acts is not affected by the constltutionality or unconstitutionr 
àllty ol other provisions of the G-éary act 

On Habeas Corpus. Writ discliarged. 

Lyman I. Mowry, for petitioner. 
W. G. Witter, U. S. Asst Atty. 

McKEîWA, Circuit Judge, (orally.) TKîs is a pétition for writ of 
habeas corpus on behalf of a Cliinese girl by her father or supposed 
father. She is Imprisoned and detained by the United States marshal 
under an order made by L. S. B. Sawyer, United States commissioner; 
she having been adjudged by him a Chinese person unlawfully in the 
United States. His order recites that he acted 'Tjy virtue of the au- 
thority vested in him by section 12 of the Chinese restriction act of 
July 5, 1884, and the acts amendatory thereof and supplementary 
thereto." But petitioner insista that the offense (using the word only 
for convenience) is made infamous by section 4 of the act of congress 
approved May 5, 1892, known as the "Geary Act," and one punishment 
only is fixed by it, to wit, imprisonment at hard labor and déportation 
from the country, — not either, but both. And it is therefore urged 
that an offender can only be tried after presentment or indictment by 
a grand jury, and that a provision for a différent proceeding is uncon- 
stitutional and void, violatlng sections 1 and 2 of article 3, and the 
flfth and sixth amendments to the constitution of the United States. 

To work this resuit, counsel for petitioner ingeniously makes the 
acts of May 6, 1882, and July 5, 1884, and October 1, 1888, and the 
Geary act, one, and their remédiai and punitive provisions so dépend- 
ent and interwoven that, those of the latter being unconstitutional 
and void, ail are unconstitutional and void. This is not justifled. 
There is no repealing clause in the Geary act of previous acts. As 
far as it can, it continues them. It distinctly says "that ail laws now 
in force, prohibiting and regulating the coming into this country of 
Chinese persons and persons of Chinese descent, are hereby continued 
in force for a period of ten years from the passage of this act." Its 
additional provisions are urged by petitioner to be unconstitutional 
ones. If so, there is an end to them. Indeed they cannot be said to 
hâve begun, and former acts would stand unaffected and unrepealed 
by them; and the commissioner having acted under the authority of 
the act of 1884, and within it, his order is légal. 

But I am not disposed to rest the case hère. Going no further than 
the necessities of the case require, I find no difflculty in sustaining ail 
the acts. Their provisions are consistent and independent. It is a 
common rule of construction that the purpose of législation can 
be resorted to to aid its interprétation; and it would be attributing 
very little ca-re or intelligence to congress to assume that whUe pass- 
ing the Geary bill, to exécute more completely the purpose of Chinese 
exclusion, it had instead embarrassed, and may be defeated, it, The 
effect of petitiioner's construction is obvions when we consider section 
6. This section requires the registration of Chinese laborers within a 
certain time, and those not having a certificate aft«r such tiine shall 
be deemed unlawfully in the United States. If the Chinese should re- 
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fuse to registeip, and tliere is no wày to remove them frpm tte coun- 
try except by indictment or presentment by a grand jury and a trial 
by a petit jury, the act will be practically inoperative, and its purpose 
wiU be def ea,ted. A construction leading to such resuit will only be 
made by a court when no other is open to it. But tliere is no trouble 
in holding the remédies of the act severable and cumulative, — déporta- 
tion in aU cases and imprisonment in some, even though the procédure 
in the latter should be held to be by indictment or presentment by a 
grand jury. On this, however, no opinion is expressed. This view 
was taken and announced by Judge Hanford in the case of U. S. v. 
Wong Sing, 51 Fed. Bep. 79, (decided June 24, 1892.) The pending pé- 
tition TÏndicates with pecuUar force the right of the govenmient to 
etect a remedy according to cirCumstances. The person tu whose be- 
half it is presented is a child. Presumably she neither came hère nor 
stays hère voluntarUy. To déport her, and those like her, may be a 
proper policy. To imprison her, or those like her, would confound 
the distinction between innocence and guilt; No such intention 
should be imputed to the laws. The construction which reqvdres it 
must be rejected. The writ m theref ore discharged. 



EOBERTS V. H. P. NAIL 00. 

(Circuit Court, N. D. Ohlo, B. D. December 5, 1892.) 

No. 4,925. 

1. Patbnts fob Invbhtions— Combination— Claims. 

In a combinatlon patent It Is permisMble for the patentée, after clalmlng 
the whole machine, to claim the combinatlon ot fewer parts than the whole. 
If this combinatlon of parts Is new, even though, taken alone, it -wUl not 
resuit in any known useful product Wells v. Jaques, 5 O. G. 364, fol- 
lowed. 

3. 8ÀMB— ROD-CoiLINa CONKS. 

In letters patent No. 426,067, Issued to Henry Roberts for an apparatus 
designed for coillng small red-hot métal rods as they inm rapidly from the 
rolls, the patentée descrlbes as the préférable form a rotary double cône, 
consistlng of two concentrio cônes havLag a space between them, belng 
united by a spiral rlb, and terminating in a collar at the apex, through 
which the rod is received, belng afterwards rtelivered, coiled, at the base. 
The second, third, and fdurth clalms cover substantially this double cône, 
but the first claim coverS merely a rotary recelviug and coiling cône, 
"having a channol," whlch recelves the métal at the apex, and delivers it 
at the base. Edd that, this latter combinatlon of parts being new, the 
first claim is not mvalld because It covers less than the whole machine. 

8. SaME — AUTICIPATIOK. 

In letters patent No. 444,652, also issued to Henry Roberts, the patentée 
dispenses with the outer eone, except so much of it as forms the hoUow 
coltir. The collar is connected with a single eone by means of pièces 
extendmg downward, and widening into longitudinal ribs with latéral 
.flanges running spirally down opposite sides of the eone. Claim 3 reads: 
"In metal-colUng apparatus, havlhg an exposed outer surface, along which 
the rod travels, a hollow collar and drlvlng gear, substantially as and for 
the purposes described." The other two claims include, tn addition, the 
longitudinal rlb or ribs with a, latéral flange. Hdd, that the third claim 
was not Invalld because It covéred less than the whole machine, and was 
not anticipated by the first Robeits patent, since it has the new feature, 
"an exposed outer surface." 
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4. SA>tE— Anticipation. 

The fact that lu the prlor coIUng devlces, known as "pipe réels," thé rod. 
In Its course through the pipe, described in space a curved plane resembling 
the surface of a cône, dld not render elther of the Boberts patents Invalid; 
nor were they antlcipated by the Young patent, which had six curred, 
rotating lay-off pipes, arranged at equal distances around the mouth of 
the guide tube, and coimected together with an outer coverlng, which gave 
the coller the semblauce of a cône; sinee this constituted simply a séries 
of pipe coilers, only one of which was used at a tlme, the object being to 
distribute the wear and tear due to the running of the rods through the 
pipe. 

5. Samb. 

The mère fact that the pipes of the Young patent may tu some sensé be 
said to be channels running down the surface of a cône does not bring 
them wlthin the language of the flrst claim of the first Eoberts patent, 
since that claim Is for a colling and recelving cône, having a channd of 
which the surface of the cône is one side or part, by means of which the 
rod Is received at the apex of the cône and delivered at its base. 

6. Same— Priob Akt — Evidbncb. 

The mère fact that in rejecting one of the clalms of Roberts' original 
application the patent examiner said "that cônes are common thlngs in 
colling machines," is no proof that "rotary" coUing cônes were before used; 
and, If any such cônes were In fact used, the burden was upon défendant 
to show it. 

7. Same — Infbikgembkt. 

Claim 1 of the flrst Eoberts patent and claim 3 of the second Roberts 
patent are infrlnged by a rotary coUing cône, having two flanged wlngs 
extendlng radlally from the surface thereof, and unltlng above the apex 
in a hoUow coUar, through which the rod is tntroduced and directed to the 
surface of the cône, and is taken up by one or the other of the wings, and 
is coiled beneath the base. 

6. Samb. 

Such a cône is also an Infrlngement of claim 2 of the second Roberts 
patent, which covers "a rotary coilmg cône, having two longitudinal ribs 
with latéral flanges, substantially as and for the purposes descrlbed." 

•9. Same. 

Claim 2 of the second Eoberts patent is also infrlnged by the Mollvrled 
patent, which dlffers from the Roberts machine only In having wider 
flanged ribs; and infrlngement is not avoided by simply cuttlng ofl the 
flange, since the necesslty therefor is obviated by the widening of the ribs, 
and by making the angle at which they meet the cône somewhat more 
acute. 

In Equity. BiU by Henry Roberts against the H. P. Nail Com- 
pany for infringement of patents. Decree for injunctlon and ac- 
counting. 

Bakewell & Sons, for complainant. 
Hall & Fay, for défendant. 

TAFT, Circuit Judge. This is a suit in equity on patents Nos. 426,- 
067 and 444,652, issued to complainant, Henry Eoberts, against the 
respondent, the H. P. NaU Company, for injunction against further 
infringement and for damages. The défenses are want of novelty, in- 
validity of the claims, and noninfringement. The apparatus which 
is the subject-matter of this controversy, and for which the com- 
platnant's patents wa-e issued, is for coiling métal rods, to be subse- 
quently drawn ont into métal wire of the required sizes. The métal 
rods are made from a métal billet, only a f ew feet in length, of very 
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coiisidfrîible thiclqiesa and are broughj to the proper a]$e,Le. about 
thj^J^éetttts of aiia iïiçil, by bçiïig fiut throug^.a gëMç^ of ràpidly 
rn»njl«g; roUers, wliieli graduaJly reduce th.e thickne^ and increase 
the lenglih. of the billet into a rod nèarly 2,000 ft<et in length. The 
speed *hîcb thé ino-ving rod attaihs is upwards of 1,500 feet a. 
minute. The métal isred hot duririg the process of rolling, and 
when It has been redaoed to the right size it becomes exceedtngly 
important to coU it, so that it shall neither kihk, snarl, nttr twist. As 
delirered from the last set of roUers, the speed of the rod, its wavy 
motion, and the ease with which it wUl bend and twist, owiag to its 
héated çjoiidition, make îts proper çoiling a diiïiciilt opération. The 
coiliisi ^bwed to oool,-and then the rod is drawn cold through a 
séries :of Steel dies, which gradually reduce its size to that of the 
wire required. If the rod È much twisted la a spiral or corkscrew 
shapei, it cannot be drawn through the dies without either breaking 
the rod or injuring the dies. 

In the mode of coiling or reeling the rod in use until a few 
years ago 'Workmen seized the rod as it came from thè last set of 
roUa^, and inserted the erid in a réel running at a speed slightly 
greater than that of the last roUers, so that the loops in thé rod, 
çaused by tlie delay in inserting the end, should be taken up. It is 
easy to see that with the «peed at which the rod runs, the opération 
would be a dlfflc«lt one for the workmen, and attended with great 
danger. It wàs likely àlËib to resuit ffequëntly in snarling the rod, 
and thereby to destroy iia value for wire-drawing pnrposes. To meet 
the difflculties of this method, a number of déviées were patented 
before the date of Mr. Eoberte' application. Of thèse there were two 
kinds. One'may be known as "pipe coilers" and the othérs as "réel 
coilers." 

The first class, is we4 iJUustrated by the Matteson patent. In this 
device a guide tujje, fitting close to the last set of rollers, opposite 
the potat where the rod iâ délivered, is curved at its other end, So that 
after recéiving the rod it conveys it downward into a delivery tube or 
lay off, having the forrii bf â compound curve, with the delivery end 
tapered transversely, and hung in a frame, so as to permit its 
rotation by belt or cog or other suitable gearing. The lower part 
of the lay-off or curved pipe travels about the periphery of a drum 
situated beneath it. As the rod goes through the guide tube it 
enters the rotating, curved lay off, and is by that délivered and coUed 
about the circumference of the drum beneath. When the rod is run 
out, and is ail coiled, it is removed by a suitable appliance. 
The rotating lay-off pipe appears in the Kusbach patent, in the Dan- 
iels patent, in the Young patent, in the Lenox patent^ and in the 
Morgan and Daniels patent. The çurve of the lay-off pipe varies 
somewhat in thèse other patents from that in the Matteson patent, 
but the opération in coiling the rod is substantially the same. 

The réel coUct is seen in the Morgan patent. Hère the rod is dé- 
livered from the mouthof a fixed pipe into a rotating channel, 
made up of Angers or posts flxed in a rotating plate and arranged 
in the fbrm of two concentric circlés. The rotating plate and 
fingers operate exactly as an ordinary réel does, and takeë up the rod 
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as it is delivered, winding or reeling It about the inner circle of 
flngera, The Sweet patent delivers the rod from a fixed pipe 
agaiiist the inner surface of a revolving cylinder, or the fmstrum 
of a cône, by which the rod is coUed in a circle on the face plate 
forming the base of the cylinder. The Morgan coiler is an ex- 
pensive instrument, and, in the opinion of the complatnant's 
expert, likely, in practical use, to break, and need fréquent repair. 
The Sweet coiler has never corne into practical use. The pipe 
<M)ilers, of which, as we hâve seen, there are quite a number, are 
in gênerai use, but the objection to them is that the rod, running 
at the rapid speed of 1,500 feet a minute, with its end frequently 
split and jagged, and having the wavy motion which the rod in 
its heated condition usuaUy has, will catch and jam in the narrow 
confines of the pipe. This results in kinks and snarls in the part 
of the rod behind the hitch, and in an excessive twisting of that 
part of the rod in front of the hitch where it is being delivered 
in the coil from the mouth of the pipe. Such snarls, kinks, and 
twists, as has been said, interfère seriously with its réduction into 
wire. To avoid thèse difilculties, Robert» devised a coUo" which 
consisted of two concentric cônes, the outer one prolonged upward 
into a hoUow coUar or cylinder, and firmly attached to the interior 
cône by means of a rib running from its apex to its base. The 
double cône was rotary on its vertical axis, being journaled in a 
bearing at its neck or coHar tn a frame, and provided with an 
external encircling gear wheel in gear with a pinion rotated by a 
puUey. The rod was conducted from the last set of roUers by 
the usual guide tube down into the hoUow coUar of the double 
cône, where it was delivered onto the aptsx and surface of the 
interior cône. The rapid rotation of the cône soon brought the rib 
against the running rod, and coiled it below the base of the cône. 
The outer cône and rib prevented the rod from escaping onto the 
floor, while the peripheral space, bounded by the inner surface of 
the outer cône and the outer surface of the inner cône and by the 
longitudinal rib Connecting them, gave ample room for the play 
of the rod without any danger of kinking, snarling, or excessive 
twisting. 

In the spécifications of the first patent Eoberts usedthis language: 

"Tlie coiler, B, conslsts, essentially, of a rotary cône, wWch receives the 
meta! rod at its smaller end or apex, and distributes it in a coll at the exterior 
of its periphery at the larger end. For the purpose of more easily govemlng 
and controlling the rod in its distribution I prêter to surroïuid this cône with 
îin outer concentric cône or shell, fixed to and rotary with it; but, brop,dly con- 
sldered, my invention is not llmlted thereto, but consists in a rotary distribut- 
ing or coUlng cône, as distinguished from rotary tubes heretofore suggested 
for use in coiltng rods. In this spécification I do not use the word 'cône' in 
Its strictest mathematlcal sensé, but use it generically, meaaing thereby a 
tapering body, whether it be truly conlcal or not." 

The claims in the first patent were as foUows: 

"(1) In apparatus for ooUing métal, a rotary receiving and coiUng cône, 
having a channel which receives the métal at the smaUer end or apex, and de- 
livers It at its base, in combinatlon with mechanlsm for rotatlng the cône, 
substantially as and for the purposes described. (2) In apparatus for coUing 
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métal; the rotary double cône, 4, 5, having an intervening aptcaj rib, 6, sub- 
stajiUaUy as and for the purposes described. (3) In apparatus for eolling 
metàl, a rotary, double, hollow oone, separàted by a peripheral space, through 
whlch the métal passes, substantlally as and lor the purposes described. (4) 
In apparatus for coiling métal, the combinatlon of a rotary, hollow, double 
cône, a peripheral gear wheel attached tbereto, and a drivmg pluion, sub- 
stantlally as and for the purposes described." 

In his second patent, Koberts dispenses with the outer cône, 
excepting so niuch of it as forms the hollow collar. This collai* is 
connected with a single cône by means of pièces extending down- 
ward, meeting the cône jnst below the apex, and widening into two 
longitudinal ribs with latéral flangfis. The ribs are on opposite 
sides of the cône, somewhat spiral in fonn, and reach down to its 
base line. The rotating geariag is attached to the hôUow collar. 
In effect, the improvement consista in substituting for the outer 
cohe and the onè longitudinal rib of the old machine the two 
ribs with latéral flanges, performing the same funçtion, in the 
new. By thèse meaûs the machine is made simpler, lighter, less 
expensive, and more easily rotated, without impairing its efflciency. 
In additiouj the rod, after it leaves the guide tube, is visible and 
accessible, — ^a feature said to be an advantage in case of a faulty 
opération 6t the roUers upon the rod. The claims of the second 
patent are as follows: . 

"(1) In metal-çolllng apparatus, a rotary colllng cône, having a longitudi- 
nal rib with a latéral flange, substantially as and for the purposes described. 
(2) In metal-coUlng apparatus, a rotary coiling oone, having two longitudinal 
ribs with latéral flanges, substantially as and for the purposes described. (3) 
In metal-coUIng apparatus, a rotary colUng cône, having an exposed outer 
surface, along whlch the rod travels, a hollow coUar, and driving gear, sub- 
stantially as and for the purposes described." 

Goqinsel for respondent earnestly object to the validity of the 
flrst olaim in the fiïst Roberts patent on the ground that is for 
a single cône, with a channel, receiving the métal at its smaller 
end, and delivering it at its base, in combinatlon with mechanism 
for rotating it; while the spécifications show only a double cône, — 
that is, show an inner cône, with a channel made up of a single 
rib and an outer cône. It is said that it is not permissible for 
a patentée to make clahn for a mechanism wider than anything 
which is shown to be operative in his spécifications. The other 
claims of the patent are for a double cône, so that it is clear that 
the flrst claim is only for a single cône. Nevertheless I do not 
think that the point is well taken. In a cx)mbination patent it 
is permissible for the patentée, after claiming his whole machine, 
to claim aiso the combination of fewer parts than the whole, pro- 
vided tib.e combination of the parts is new, even If, taken alone, 
the combination wUl not resuit in any known nseful product. 
Thiis is fully established in the décision of Judges McKennan 
and Nixon in the case of Wells v. Jaques, 5 O. G. 364. In that 
case the patent was for a combination of éléments making up a 
hat-body machine. The combinatioi; embodied a great many 
différent parts, and the patentée made quite a number of claims, 
of which one only embodied the whole machine. It was objected 
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that only the claim for the whole machine was valid, because the 
devices in combination in the other claims could not be employed 
alone for any useful purpose, and, only being useful when combined 
into a complète machine, the patent should hâve been for the nnit, 
and not for the différent combinations. To this objection Judge 
Nixon says: 

"I cannot yleld assent to that proposition. The separate claims of a 
patent must be constraed in référence to the spécifications; and. If the spécifi- 
cations point ont the arrangements to be made, or the methods to be adopted, 
in connection with other Instrumentalitles which the inventer may not claim 
as new, in order to render his invention practicaUy useful, the test to be 
appUed Is not whether the claim alone will produce a useful resuit, but 
whether it vyUl do so supplemented by and in connection with such deeignated 
devices and instrumentalitles." 

In 2 Eob. Pat. § 530, the principle is stated thus: 

"Claims for each subordinate pièce of mechanlsm may be jolaed with those 
for the principal machine, though not capable of use in any other known con- 
nection." 

A little reflection shows that this cannot be otherwise, ia view 
of the strict rule applying against the patentée of a combination, 
on the question of infringement. The omission by the respondent 
from the combination of^complainant of a single élément, whether 
that be old or new in iteelf, defeats the claim of infringement. 
That patentées may properly protect what is reaUy new in the 
combination, they must therefore be given the opportunity to 
sélect eut a part or parts which are new, less than the whole 
working machine, and by their claims wam the public against 
the use of them in any other combination to accomplish the same 
gênerai resuit as that for which they were used by the patentée 
in his complète machine. 

Now, in the first Roberts patent, if it was new (and that I shall 
consider later) to use a rotary receiving and coiling cône, in con- 
nection with a channel, to coU thèse red-hot rods, I do not see why 
the patentée might not secure to himself the exclusive use of such 
a device without regard to the particular form of channel re- 
Quired to retain the rod upon the sin-face of the cône. The 
patentée haa suggested one kind of practicable channel, and has 
demonstrated the useftilness of the inner cône for receiving and 
coiling purposes. If any one else should devise another Mnd of 
channel, in which the surface of the inner cône is used to receive, 
deflect, and coil the rod, and the suggestion of such a channel in- 
volves patentable invention, then it would be the invention of 
an improvement on the Eoberts' coller, which would entitle the 
new inventer to a patent, but he could not use his improvement 
as a channel on a rotary coUing-cone coller without a license 
from Eoberts. The fact is that under the case cited above Rob- 
erts was entitled to claun in rod coilers a rotary receiving and 
coUing cône, receiving the rod at its apex, and delivering it at its 
base, provided always that those parts were new. He has seen 
fit to narrow his claim by inserting the words, "having a channel." 
If he could make a broad claim, why may he not narrow it? 
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Substantially i the same ôbjectioti la made to tJie' validity of the 
third claim lof * thé second patent "In metal'Coiling app^atus, a 
rotary coUing vcdnè, having an ezposed outer siipface, ajpng which. 
the rod tiratda^ & hollow coUar, and driving gear, substantially as 
and for the ^m-posés described." And for tiie same reasons we 
think the validilr of the claim must be sustained, if the cpmbina- 
tion was new incoiling machines. It is a claim for a combination 
of three parts of lie four or five parts making up the entire machine. 
The combination iB not anticipated by the Roberts flrst patent 
becansè it has the new f eatore, not présent or suggested in that 
patent,, pf an expbsed outer sîiifa/ce in the receiring and coiling 
cône, along which the rod tra-vels. This makes it a patentable 
improTement on the flrst Roberts patent. 

We now corne to the question whether the Eoberts devices 
hâve been anticipated in fofnier fcioiling machines. It is really not 
cilaimed with any confidence that either the Morgan or the Sweet 
devices are anticipations of the patents in suit, or that they contaih 
suggestions from which Eoberts' machines could hâve been con- 
structed with ordinàry mechamiical , skill. The chief contention 
is that Eoberts' patents enibody the principle of the varions 
pipe réels, and particularly that of Yoimg. It is true that in tiie 
pipe réels the course of ithe running rod in space from the point 
where it enter s the lay-off pipe at its coUar to the point where it 
is delivered from the moUth of the pipe may be generally de- 
scribed as in a curved plane, resembling the .surface of a cône, 
whose apex is at the collar of the lay-ofE pipe, and the circumf erence 
of whose base is described by the mouth of the pipe; the resuit 
being a coil of the rod in a circle, the center of which is immediately 
under the collar of the lay-off pipe and the apex of the imaginary 
cône. It is also true that the rod in the Eoberts machine travéls 
in the plane of the surface of a cône from the collar where it 
entera tiie coller to the point where it is delivered, and that it is 
delivered at the base in a circle the center of which is immediately 
Under the collar and the apex of the cône. But there is no other 
simUarity. In the complainant's device there is a real, substantial 
oohe. In the pipe coiler, the comcal surface is imaginary, the act- 
ual contact of the rod being with the pipe. This différence is 
substantial. It is sdf -évident, and the expert testimony shows it 
to be the resuit in practice, that a rod, running as rapidly as 1,500 
feet a minute, with its end frequently roughened and jagged, with 
the wavy motion which the rod in its red-hot condition usually 
has, is liable to scrape and jam and kink in the pipe, and wUI 
twist excesavely in the coil by reason thereof. In the complain- 
ant's device the rod has the whole half surface of the cône to 
play upon, and it is only conflned by the channel made by the 
surface of the cône and the rib, which the rotation of the cône 
brings the rod up against In the complatnant's device the receiv- 
ing and coiling are done by the surface of the cône and the rib. 
In the pipe coilea» the receiving and coiling are done by a pipe. 
Only in tiie most gênerai sensé can the two be said to operate in 
the same way. The use of the surface of the con© with the rib 
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instead of the pipe for coiling is a very ingeniotis substitution of 
a device for accomplishing tiie same resuit without the difficultiea 
which are présent in the opération of ail the pipe réels. 

In the Young patent, so much relied on, instead of one curved 
rotating lay-off pipe, through which the rod is carried, there are 
six, arrangea at equal distances around the mouth otf the guide 
tube leading from the roUers, in such a manner that their lower 
mouths are in the circumference of a circle above and about 
the coiling drum, and their upper mouths are so adjusted that either 
one may be made comtinuous with the guide tube, and carry the rod 
down to be laid off, as in the Matteson coUct, already described. 
Only one of theee six pipes can be used at a time. The advantage 
in the six is in preventing the wear upon one pipe, which is found 
to be great in ail the devices where single lay-ofF pipes are used. 
By changing the guide tube from one to another of thèse rotating 
lay-offs, the wear and tear are reduced one sixth on each pip& 
MoreoYcr, the other flve pipes act as a balance in the rotation 
of the machine, so as to make it steadier. The patentée, in order 
to secure flrmness, has coimected together thèse six pipes, and 
covered them, so that the outside of the coller has the appearance 
of a cône, and, when the pipes rotate, the cône, of course, rotâtes. 
Hère is said to be a rotating and coiling cône, with a channel 
which receives the rod at its apex, and delivers it at its base, — a 
complète anticipation of the complainant's device and his ârst 
claim. The resémblance between the Young patent and the 
complainant's is only in form. The Young patent is purely a 
pil)e coiler. The mère accident that six pipes, incorporated for 
relay purposes, should be inclosed in a conical covering, doies not 
make the machine any more like the complainant's device than 
if there were but one pipe, and that not covered at ail. The sur- 
face of the cône is not used to receive, deflect, and deliver the rod. 
There is no rib which catches the rod and coils it on the periphery 
of the base of tiie cône. The rod is still oonflned to the pipe, 
and does not run upom, and is not supported by, the surface of 
the cône in any other than the imaginary sensé in which it may 
be said that the pipe itseU, describing a conical surface in its 
rotation, is such a surface. The objections to the use of the 
curved lay off or pipe are the same in the Young as, in the Matte- 
son patent, and the advantage over the Young patent, found in the 
complainant's patent, is the same as over ail kindred devices. 

A somewhat reâned argument is made by counsel for respondent 
to support the claim that the Young device is an anticipation of the 
Eoberts flrst machine, based on the language of the flrst claim. It 
is said that the pipes of the Young patent are channels ruiming 
down the surface of a cône, and that, therefore, the Young patent is 
plainly a rotating, receiving, and coiling cône, having a channel, 
receiving the rod at its apex and delivering it at its base. If the com- 
plainant's machine has in it something new, not suggested by any- 
thtng known, and a claim has been made wide enough to cover the 
discovery and something more which was known, it is the duty of the 
court to so construe the claim, if possible, as to include only the new 
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ândiiexclude the old. If it cannot, the claim is Toid. There is not 
thè iMigtilest difQculty in construing the flrst claim of thé Eoberts 
patent so m not to include the Young device. To begin with, the 
Toung) device is not in any proper or substantial sensé a rotary 
receiTing and 0oiluig cône at ail. It is a pipe which receives and coils, 
not a oone or a conical surfaca CJonstming the flrst claim in con- 
nection wlth the spécifications, its meaning cannot be misunderstood. 
It is f or a coiling and receiving cône, having a channél of which the 
surface of the cône is one side or a part, by means of which the 
rod is received at the apeX of the cône, and delirered at its base. 
The whde point of the invention is in the use of the surface of the 
cône to receive and deflect the rod, and in the channél which guides 
the rod tiltimately to the base the conical surface is an important 
faetw. I 

Coonsel for respondent contends that rotating cônes are old for coil- 
ing pujrposeSj and refers to the statement of a patent-offtce exam- 
iner in rejeeting the original claim made by Roberts under this first 
patent as proof of it. The original claim was as foUows: 

"In ftpp^ratus for colltng métal, a rotary cône, which receives the métal 
at the smaller end, or apex, and delivers it at its base, substantially as and 
for the piiit)oses descrlbed." 

To this the examiner replied: 

"Claim orne Is objected -to bécanse it does not appear to point ont any inven- 
tion in vlëw of the fact thàt. cônes are oommon ttungs In colllng machines, 
and also because no particular référence is made to what application shows 
and describe^." 

— ^Whereupon the daim was amended and allowed, as we hâve seen 
above. Tne examiner does not say that rotary cônes are conunon 
in coiling nfâchînes, but ©nly that cônes are so. He dœs not say how 
«uch cônes were lised, or tvhether their opération was llke that of 
the complainant. On thé contrary, the fact that tiie flrst claim was 
allowed in this modifled fotm is the prima f acie évidence that there had 
been no rotary cônes used' fes the complainant used them in his coiling 
machine. If there were' any coiling machines having a rotary cône, 
the surface èf which was used to receive, deflect, and, in connection 
with the channél, to coiï wlre, ropé, or other material, counsel should 
hâve introduœd évidence of the existence of such maèhines. The 
court cannot assume it from the language of the patent-office exam- 
iner. I hâve no difflculty whatever in flnding on the évidence 
adduced that the défense of want of novelty against the complain- 
ant's patents is not made out. Mr. Roberts' invention is a distinct 
step in the art. 

What has been said on the question of novelty had application 
to the first patent. The second patent was, as we hare found, an 
improvement on the first. It was charged in the answer that this 
second patent was really not an invention of Eoberts, but that he 
surreptitiously obtained knowledge of the deyice from one McUvried, 
who was its real discoverer. This charge was withdrawn in open 
court, and needs no notice; The validity of both patents is clear. 

Upon the question of infringement there is no difflculty. The 
défendant uses a cône with two wings extending radially from the 
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Surface of the cône, and tuùted above its apex in a hollow collar, 
through. which, from the guide tube, the rod is introduced and 
directed to the surface of the cône at its apex, and is taken up by one 
or the other of the wings as tàe cône and wings rotate, and is coUed 
beneath the base. The rotating machinery is applied at the h.ol- 
low collar. K I am correct in holding valid tke ârst claim of 
Eoberts' first patent and the tMrd claim of his second patent, the 
language of both thèse claims exactly deseribes what is found in 
respondent's coiler. But even suppose that I am wrong with. respect 
to the claims mentioned, respondent's machine is a clear infringe- 
ment of the second claim of Eoberts' second patent, to wit: 

"lu metal-coUing apparatus, a rotary coillng cône, having two longitadlnal 
ribs with latéral flanges, substantlally as and for the purposes described." 

Eespondent, in his answer, set up a license to use the machine 
which he was usiag, from McÛvried and Chisholm, the owners of the 
Mcllvried patent. The Mcllvried patent, so far as it relates to tiie 
device already described, is clearly an infringement of the second 
claùn above. Counsel for respondent practically admits that it is. 
The évidence leaves little doubt that Mcllvried saw the first Eoberts 
device in opération, and the model of the second device, bef ore he made 
his application, and that he simply copied the improvement in the sec- 
ond machine. The device of the Mcllvried patent has ribs wider 
than the Eoberts machine, but it has the latéral flanges of that 
device on the exterior edge of thèse ribs. During the pendency of the 
suit the respondent eut off the latéral flanges, and now the court ia 
vigorously pressed with the argument that, in the absence of the 
flanges, though the device is the same in every other respect, there 
is no infringement. The point has no merit. The wings of the 
Mcllvried coiler correspond exactly to the ribs of the Eoberts second 
patent. The necessity for latéral flanges in the Mcllvried machine 
has been obviated by widening the ribs into wings, and by making the 
angle at which they meet the surface of the cône somewhat more 
acute; The widening of the wings and the lessening of the angle 
are purely mechanical équivalents of the latéral flanges of the 
longitudinal ribs in the Eoberts second patent, and would suggest 
themselves to a mechanic or any other person at ail familiar with the 
opération of the machine. It foUows, therefore, that in any view 
the machine of the respondent is an infriagement of both the 
Eoberts patents. 

The finding wUl be against the respondent, sustaining the validity 
of the patents, and finding that the respondent has infringed them, 
with a deoree for perpétuai injimction, and with the usual référ- 
ence to a master for an accounting. 



STOHLMAJJN et al. v. PAUKEE et al. 

(Circuit Court of Appeals, Second Circuit. February 7, 1893.) 

Patents for Inventions — Invention— Surgicai, Tubes. 

Lettera patent No. 181,879, issued June 12, 1877, to Edward Pfarre, for 
an Indla-rubber surglcal tube having a rounded point, and an opening or 
eye with rounded, polished edges, show patentable invention in the forma- 
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,,Jtoi otMa eye, fliid tl^e, daim Is aot bo broaO, wheii read la fhe light of 
: , )Chq ,8|iieç|ifloatlons, aa tp bÇiiToid for antlcïpatloii. - 

ApjpM from the Cirèuit dé of the ITiiited States for the Eastem 
Dis1ïicti>f New Yci-k. ' ' 

& Ei^tiily. fiiil by Frederick A. Stohlmalm and others, trading 
as; Gëo^-le Tieman & Co., agarnst Bussell Parker Ind others, trading 
as Païker, Stearns & Sutton, for infriiigement of a patent. The 
cirotiit èoùrt dismissèd the bUl, and complainaiits àppealed. Bfe- 
versed.';'" 

Arthur T; Briesen, for çojnplainants. 

Sdwiii H. Brown. for défendants. 

Béîôr* WALLAGE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHŒPMAir, Circolt Judge. This is an appeal from the decree 
of the circuit court for the eastem district of New York, which dis- 
missed the complainants' bill in equity, founded upon the alleged 
infringement of letters patent No. 181,879, dated June 12, 1877, to 
Edward Pfarre, for an improvement in India-rubber surgical tubes. 

Before the date of the inventiom which is the subject of the let- 
teips patent, three kinds of cathéters and simUar surgical tubes were 
ta use. The flrst was inàde of soft métal. Its eye was countOT- 
sunk in ordear to make the instamment perf ectly smooth, and to pre- 
vent lactation of the parts to which it mig^t be applied. The 
depressed eye was formed by cutting ont and bending the métal, and 
rounding the edges of the èye after the tube was formed. The sec- 
ond kind was made of oottôn or linen gummed webbing, and also 
had depressed eyes, rounded during the process of covering the 
webbing with gum. Thé third class was made of soft India rubber, 
and was of twô kinds, which werte known by the names of the 
respective makers, Ndafon and Jacques. The Jacqu^ tube differed 
from the Ndaton simply in the smoothness of its poUsh, which 
Was caused by the f act that the tube was vulcanized while under 
pressure within a tnbular glass mold. After the tubes were 
formed, the eyes of each kind were punched or eut, and conse- 
qùéntly were left with sharp edges, which caused urethral irrita- 
tion. The sharpnesB of thèse edges was sometimes mitigated by 
buirnin? them with a hot glass rod, or by rubbing and rounding 
them with sandpaper, but the buming impaired the strength of the 
tube, and neither opération remored the injuribus tendency. The 
proper cure of the fault was greatly desired by physicians, inasmuch 
as rubber tubes, if made safe, could be used conveniently by 
patients thernselvesi. The patentee's Invention, which is clearly 
described in the spécification, consisted in making a dépression in 
the tubular glass mold, which Jacques had employed, at the place 
required for the eye, so that a depressed eye with rounded and 
smooth edges is formed diiring the process of vulcanization. After 
the tube has been removed from the glass mold, "the eye is flnished 
by paasing a soft métal rod into the tube, and cutting against the 
same in removing the film of India rubber rematning at the inner 
surface of the eye." The clalm of the patent is for "the India-rubber 
nrgical tube having a rounded points and an opeuing or eye having 
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ronnded polisheâ edges, as a new article of manufacture." The 
patented or "velvet-eyed" cathéter, as it is called, has been received 
with great favor. 

This statement of the history and nature of the invention shows 
that it did not consist in a mère change of material. It was not an 
India-nibher surgical instrument, as distinguished from an instru- 
ment made of métal or of webbing, but it was an improvement upon 
an existing India-mbber tube, which was valuable, and which the 
record shows had eraded inventive study and skUl. Whatever 
weakness tiiere is in the patent consista ïq the gênerai language of 
the claim. It is urged that the edges of the eye of the Nelaton 
and Jacques tubes, when thèse edges had been burned or abraded 
and smoothed, became rounded and polished, and that consequently 
the broad language of the claim was anticipated. It is true 
that the claim does not specify the fact that the eye is rounded 
by having been f ormed in a dépression of the tube, and therefore 
does not minutely point ont wherein the novelty of the patented 
article congists. 'Die complainants suggest tîat the objection 
could be removed by a disclaimer. In our opinion tiie claim, read 
by the sufBcient light which the spécification already furnishes, 
does not need a disclaimer, for it would naturally be considered to 
relate only to an India-rubber tube, the eye of which was formed 
in a mechanically made indentation or dépression in the wall of the 
tube. The adéquate proof of infringement which was given in 
the complainants' prima facie case was not thereafter overcome. 
The decree of the circuit court is reversed, and the case is remanded 
to that court, to the end that a decree may be entered for an 
accounting and for an injunction, with costs in this and the circuit 
oourtw 
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STOUT v. THE EICHAED J. CABNBY et aL 

(Circuit Court of Appeals, Seventh Circuit. January 16, 1893.) 

No. 35. 

Chattel Mobtoaoes — Bona Fidk Puechaskr — Notice — Bukdbn op Pkoof 
On a question as to wliether the purcliaser of a vessel took tlie same with- 
out notice of a prlor unrecorded cliattel mortgage, tlie fact ttiat tlie mort- 
gagee lalled to record his mortgage places the burden of proof upon him. 

Same— ÉVIDENCE. 

On a question as to whether libelant, in buylng a vessel, tooli the same 
as a bona flde purchaser wfthout notice of a prior unrecorded chattel 
mortgage given by his vendor, it appeared that libelant and liis vendor 
had offices together; that Ubelant was présent when his vendor purchased 
the vessel and gave the mortgage in question to secure a balance of pur- 
chase money; and the mortgagee testlfled that Ubelant then had knowledge 
of the whole transaction. It further appeared that libelant took the vessel 
in considération of a pre-existing indebtedaess, only three days before his 
vendor made an asslgnment, and did not record liis bUls of sale untU the 
day thereafter; that some time afterwards the mortgagee took possession 
of the vessel; that he subsequently met libelant, who expressed no surprise 
at the existence of IJs claim, and an arrangement was then entered into 
between them whereby libelant pald a large amount of Insurance upon 



9i2S ntDEBAL BÉFORTEB, VoI. 53. 

'ii tlhe ^«ffiiei fs^ th6 beneflt of thè hiortgagee, and also btfl'ârse* thé flrst of 
- tba^notes sécîirefl by the mortgage, -whereupon the rtorlgagee sujcrendered 
possession at the yessel; that the mortgagor always retained the manage- 
ment of the veesel, together wlth, another vessel mortgàged at tbe same 
tlme âiiA'iindér the samé circumistances, and also^^urchased X>y Ùbelant 
before the àsslgkment; that thls other yessel was sold ùndèr the mortgage, 
aod the surpllis proceeds tumed oyer to ihe mortgagor,- and not to libel- 
ant; that prier to thls tlme an attempt was made to seU the yessel to 
thlrd parties, aiid the latter testifled that llbelant ,thén told fbem of the ei- 
Igtehçe of the niortgage, and thât they were only' ïo pay hlm the yalue of 
the yesselln éxcess thereof. Beld, upon thèse focts, and upon ail the évi- 
dence, that llbelant was not a bona fide purchaser, and that the mortgage 
was entlUed to priority oyer bla clalm. 

Appeal ft^m the Circuit Court of the United States for the North- 
ern District of Illinois. 

In Admiralty. Libel by James 0. Stout agaînst the schooner Eich- 
ard J. Camey and against James Davidson, mortgagee thereof, to re- 
cover possession. In the district court a decree was rendered in favor 
of the libdanti but on appeal by défendant Davidson to the circuit 
court tliis decree was reversed. Llbelant tho-eupon appealed to thls 
court Aflarmèd. 

Eobert Eae, for appellant, J, 0. Stout. 

John 0. Richberg, for appellee, James Dayidson. 

Before WOODS, Ckcuit Judge, and JEÎŒINS and BUNN, Dis- 
trict Judges. 

BUNN, District Judge. This îs a libel In admiralty for posses- 
sion. The llbelant, James C. Stout, claims to be the owner of the 
schooner Richard J. Camey by purchase from John A. Maxwell, 
of St Paul, on the 20th of October, 1887. The schooner was enroUed 
at the port of St Paul, that being her home port. The respondent 
James Davidson, who is a ship owner and builder residing at Bay City, 
Mich., and who had possession under a mortgage at the time the 
schooner was libeled, claims as mortgagee under said mortgage given 
him by Maxwell on a sale of the schooner by said Davidson to Max- 
well on April 16, 1887, to secure a portion of the purchase priée. 
This mortgage was not recorded until November 10, 1887, and after 
the sale of the vessel to the libelant. After the seizure of the 
schooner in this case, she was libeled and sold for seamen's wages for 
the sum of $4,300, and the proceeds paid into court. Davidson, as 
mortgagee, then intervened, as against the balance of the proceeds 
after the payment of seamen's wages, and also in this case appears 
and answers the libel claiming the balance of the proceeds. So that 
the only question in the case is as to who is entitled to the money 
arising from the sale, as between the llbelant, claiming as purchaser 
from Maxwell, and Davidson, claiming under an unrecorded prior 
mortgage for the purchase money on a sale to Maxwell. 

The only issue in this case is one of fact Did Stout hâve actual 
notice of the $7,250 notes and mortgage given by Rood & Maxwell 
on April 16, 1887, to James Davidson on the boat Carney, to secure 
the balance of purchase price on sale of the boat? The price of the 
boat was $9,750, — $2,500 paid down, and the balance secured by 
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mortgage on the Cam^. In order to détermine the fact, recbUrse 
must be had to ail the évidence and circumstances. There was a 
good deal of intercourse between the parties, and the entire trans- 
actions as shown, as well by the documentary évidence and con- 
duct of the parties at the time as their oral statements under oath 
given sinoe tiie dispute arose, are to be fully considered. 

The burden is upon the mortgagee, inasmuch as he fâiled to re- 
cord his mortgage, to shovï^ that Stout, at the time he purchased, 
had notice of his mortgage, and therefore purchased subject to it. 
Davidson says Stout, as well as Maxwell, was in Chicago at the hôtel 
at the time of the sale of the vessel from Davidson to Maxwell, and 
knew ail about it. Stout admits beiag there, and that he knew of 
the sale, but dénies that he knew about the mortgage being given 
back to secure purchase money. The évidence of the parties being 
în direct conflict, it becomes essential to look into the record of the 
entire deal, and ail the circumstances, to see who is best corroborated 
upon the one issua 

In looktng into the record évidence, it seems to me beyond ques- 
tion, taking ail the testimony together, that Stout was not by any 
means a bona flde purchaser, but that, on the contrary, he bought 
subject to, and witt full knowledge of, Davidson's mortgage. He 
ofQced with Maxwell at St. Paul, and from the évidence it is quite 
clear he was acting rather as Maxwell's friend and confidant than as 
a purchaser of the vessel in good faith to pay a pre-existing debt. If 
the purchase was a bona flde one, for a debt already existing for ad- 
vance of money, it seems rather strange no évidence was introduced 
of the acceptances taken up by Stout for Maxwell. The checks 
given might be for that, or for anything else. It is true Stout had 
tib.e undoubted right to rest this part of his case upon his and Max- 
well's testimony; but it certalnly would hâve been more satisfactory 
if further proof had been offered upon this point. But supposing 
Stout to be a bona flde purchaser, and that he took the vessel in 
payment and discharge of pre-existing debts due him from Max- 
well, I am satisfled from ail the testimony, and especially from the 
record and documentary proofs and from the conduct of both par- 
ties, that Stout took with notice of the unrecOTded mortgage of 
Davidson, and subject to it. It seems clear from ail the circum- 
stances that Maxwell did not deceive Stout in the sale, but, on the 
contrary, that they acted together, and that whatever Maxwell knew, 
Stout knew. The évidence is strong that the sale was only coloraible; 
that Maxwell, being already insolvent and in a f ailing condition, 
Stout stepped in as a friend and confidant to help him out. Maxwell 
knew on October 22, 1887, that his property was to be attached by 
his créditera at St. Paul. October 24th, at Bayfield, he made an as- 
signment. Stout claims that he bought the two beats on October 
20th, to pay an existent indebtedness. But he did not record his 
bills of sale untU the 25th. Why not, unless there was some hope 
that Maxwell might pull through? If a bona flde sale, why not re- 
cord them on the 20th? If his pm-pose had been to secure to him- 
self a bona flde debt, without any thought as to whether the re- 
cording of the bUls of sale would embarrass Maxwell in flxing up 
v..53F.no.9— 69 
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w4th(h/i»;crédilor4 it i* dMcillt to see wLy he shoulcl not hâve recorded 
than ott ifliéi 20tiii, He heard, about 5 o'clockionUie 24tli, of Max- 
wdl'Sîassignmeût àtBayfiddj and on the nextday recorded Ms biHs 
offialfei «alien,»!! think; ibeyond ïauch doubt, that Stout's conduct at 
St Paul' ia -NoTetnbér, 1887, wlien; Davidson and Bruce met him 
there, after Davidson had taken possession of the Oarney under tlie 
mortgaëe^iiiquite inconsistent witàfee idea ot bis being a bona Me 
pnrobaser fof •'the' beat iwithout notice of the mortgage. Indeed, the 
conànçt of both parties and of Maxwell on this occasion is very im- 
posant àiïiâ instructive^ and is just BUch as we might expect it to be 
if :Stdùt vhai fnll knowledge ail the time of Davidson's mortgage. 
Stout màfeés tnjol «llaun on that octJasion of anything to the contrary, 
and expnéssëS'no surprise at leaming the fact Ihat Davidson had so 
large a olàimiorathe vessel^ ialmost equal to its full value. According 
to tiië tèstimt)ny: of Bnice, everything was amicably and satisfactorily 
arranged,iand,it'iBquite évident tbkt it was arranged on the basis 
of Davidson having this mortgage as a lien on the boat. Why else 
should Stout pay the f 676 insuraUce money for, the benefit of the 
niortgagéejtand indorse the first mortgage note of |1,250? Why else 
shorold Dahddsonj havinlg possession lOf the vessel, give up possession 
to Stout and Maxwellj thèy taking the freîght upon Stout's indors- 
ing oné «rf the mortgage notes, and i«,ying the iifâurance for the 
benefit ofifflémortgagée? Such.facts speak louder than mère words 
si)oken, althèUgh und^ oath, long after the transaction, and after a 
oontrovensy has arisen in regard to the proceeds of the sale of the 
vessel. ^ '-■' •-^■.■.' •■ • .■',.: 

•If StoutShadfbought without notice of Maxwell's claim, there was 
iio bccaâionfor Ms either indorsing any of the notes or paying any 
insÉrance for Davidson. He would hâve said: 

"NOJ Tliis vessel Is mine. I bought It without knowleûge ol your unre- 
corfled mortgage. I cttimot Indorse or pay any of your notes, and what Insur- 
ancç I pay w^ll be to protect my own interesfc" 

lï he boùght subject to the mortgage, he was stiU under no obliga- 
tiitos to bebome peraonaHy liable on Maxwell's notes to Davidson, 
nor: to gèt Insurance od Davidson's interest for Davidson's benefit; 
but it is évident that, if such weré the fact, it would constitute a 
snfQcient>!Îndueement for Stout to gain possession of the boat by in- 
dorsing oné of the hôtes and paying the Insurance money. But upon 
the coiàfeary hypothiesik,-t— that he was a bona fide purchaser without 
notice ofDavicteon's daim, — ^it is difflcult to account either for his 
condnct in iiiâotsing ; th© note and paiyrug the Insurance, or for 
Davidson's eonduct ëi'giving up possession of the vessel. On tiiat 
hypothesiâ the' cotoduct ©f Davidson, who, it seems, is a man of busi- 
ness, in igivtngioVèr thé' vessd and freight to Stout, is whoUy unac- 
cotihtàble. Under any sùch cirtiumstances, Davidson would hâve 



"I liav6<ttie'jjeesesslori under my mortgage, whlch takes nearly or quite the 
entlre interest in the boat If youidisptite my. title to reoelve this money, now 
and hère is the place to try this question. I wiU prooeed to foreclose." 

Instead bfi that, Da^'^dB&n gives over possession. Stout pays $576 
msuraiice for this benefit under the mortgage, and actually agrées in 
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■writmg to pay, and af terwards doès pay, one of lihè mortgage nôteis.' 
Davidson says he promised orally to pay th.e otîiéra as they fell due. 
This Stout dénies. But lie cannot dispute the record and documén- 
tary proofs, so far as they go; Hé cannot deny tMàt he paid the in- 
surance money for the h^nefit of the mortgagee^ oï that he indorsed' 
and actually paid the mortgage note of $1,250 flrst to fall due. ' 

Then it is in évidence that, though Stout pnrcliased both thèse 
beats, the Carhey and the Oneida, Maxwell retained the control and 
management (Bruce says, under a J)0wer of attornéy from Stout) un- 
til they were sold under the mortgage; and when the Oneida was 
finaEy disposed of, and it appearéd tiiere was an equity remaining 
above the mortgage and other claims of $2,300, the évidence shows 
that was paid to Maxwell. There was a balance of |2,500 belongihg 
to the owner of the equity in that boat, and the évidence shows that' 
Bruce was paid $200 ont of that for his commission on the sale, alld 
the note for the remaining $2,300 was handed to Maxwell. Thé 
note was made by the purchasers, E. N. Bump, Mr. Bradley, and J. 
Davidson, Jr., to the order of J. 0. Eykert, and by him Indorsed and 
given to Maxwell, though Maxwell and Stout were both présent. 
This circumstahce seems quite significant. If Stout was the real 
owner, it would seem that the equity above the claims a^ainst the 
boat should hâve gone to him. Maxwell afterwards sold the note, 
and got the money. ■ 

There is enough in the case, without the subséquent testimony of 
the two O'Days, to satisfy the court; but their testimony, and the 
notes and mortgages introduced in connection therewith, go to c6n- 
firm the préviens case in favor of Davidson and against Stout. This 
testimony was taken on January 2, 1891, on the hearing in the 
circuit court, on an appeal from the judgment of the district court. 
Patrick ODay testifles that he had negotiations with Maxwell ia 
1887 and 1888, in regard to purchasing the barge Carney and the 
propeller Oneida; that, while at Chicago, Maxwell telegraphed to 
Stout to come there, and Stout came; that was the first time he had 
ever seen Stout. That on May 9, 1888, he pm-chased both thèse boats. 
That he was to give Stout $1,500 for his interest in the Carney, and 
that was aU he (Stout) owned in hef ; that Stout stated that there 
was an incumbrance on her of $4,500, due to James Davidson, and 
that, for Stout's title to the vessel, Stout wanted $1,500; that this 
$1,500 was to be secured by three notes of $500 each, and a mortgage 
on the Carney. ThÇse three notes and the mortgage were produced 
in évidence, and tally with O'Day's statement. The notes bear date 
May 9, 1888, and are signed by the two O'Days. O'Day testifles 
that they are alL, as well as the mortgage, in Stout's handwriting, 
and that Stout wrote them; that they were made out in Chicago, at 
the Grâce Hôtel. He says that^ after the notes and mortgage were 
made ont, Maxwell went with him to Buffalo to see some property 
the O'Days were to give as security for the boat Oneida. O'Day says 
Maxwell told him he was acting in his own interest; that Stout was 
his friend, and wanted to help him out. Patrick O'Day is corrobo- 
rated in ail Ms statements by his son P. J. O'Day. They both testify 
that, before the papers were passed, Patrick O'Day telegraphed to 
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Mf. ©ftvj^on to find* ont if he could hâve an exten$ion of tîme on the 
njpl^gSgë notes» and tiat Davidson telegraphed back that he liad to 
havehisiimoney, and that, when they saw that they oould net' 
handte tbat> that broke xs^ ike trade. The crédit of the O'Days is at- 
tacked by Stont, from wmch it appears they are not altogether what 
they shpi44 l>e; but in ;thi8 matter it would seem they are pretty 
strongly fiqrroborated, not only by the notes and mortgage made 
contenvporn^eously with îhp-t sale, or attempted sale, but by the con- 
duçt;flf,iïaxw# ahd Stout ail the ■w^ay through, and by the testi- 
mony of BRUce, Bruce testifles that, "if the two beats had been sold 
tOijth^^P'i>ays, Stout woidd hâve got flve or six thousand dollars, — 
six; ;tlt,pu8aiid dollars easy;" (and this corroborâtes the testimony of 
the;Q/i)ay8 that Stout was 1» get |1,500 out of the Carney, being 
theyatae pf his equjty ovép the Davidson mortgage, and |4,000 for 
liLe Oipiida, makii^g $5,5jÔp for his interest in tiie two boats. The 
çirfijnmstauces in, the café ail conduct to the same conclusion, — that 
Stoptand Maxwell wpre.actingtogether, and that Stout's purchase 
w^ flaade with fuU knowledge of Davidson's mortgage. The effort 
se§m.Èflfto.lbie to save something out of thèse two boats over and above 
the liefls against them. TJ^ere is nothing in the record to show that 
St^t çT'ier cla,ime<p, to be-aft innocent pnrchaser without notice until 
the !»«¥;* ir^pnthaf ter the trade with the O'Days feU through, and 
after Davidson had foreclosed his mortgage, in June, 1888. Then 
Sto^t^.in a.letter dftted Jnne 13, 1888, repudiated the Davidson mort- 
gage ipi çpt, îrinding on ;hJPi) and then Maxwell cornes in and 
cl^iin%:for the first tiqie, that he has deceived Stout. Stout was 
a;in^-estat© and loaij.i^enti and might very well hâve been de- 
ceired fin; ai matter so muph out of his line; but t^ie ctrcumstances 
and évidence shpiw^ thatïhe was not deceived. Even after Davidson 
hadicpmiiftencedforeclosi;u«> Stout took steps to défend his interests. 
On May 15th, Bruce wrotp a letter to Davidson, at Maxwell's request, 
ai^iî^g ©aSi^dson to extend, the tjme on the mortgage. No doubt, if 
D^ip<^pn had consenteid to extend the time, and given Maxwell 
furtlier,,OM><Wtïiidty tP fl^i> subject to Davidson's mortgage, the 
qla.im sQoiafter put forth» that Stout had purchased without notice, 
would ajlsp hâve been postponed; bpt when Davidson wonld not ex- 
tend, but s tosisted upoa foreclosing, this claim was put forward. 
When Davidson, on June 9th, fook possession, Stout does nothing, 
but Maxweil stÛl acts in ail respects as the owner, and writes a 
coaxing and' threatening letter to Davidson. He then puts forth the 
threat that^ unless Davidson will relçase the beat, Stout will re- 
plevy, but tiat, if Davidson would do as Maxwell wanted htm to do, 
he would get ail his money. He says: "Don't jump on me because 
i ana dowttj i I hâve always treated you fairly, and I want you to 
recip^ocatp.f^ I think, on the whole, that the record évidence, and 
the conduct of the parties ail the way through, fuUy corroborate the 
testimony tof Davidson that Stout knew ail about the transaction of 
the sale pf the boats and the taking a mortgage back, and that he 
purchased ;with such knowledge, and, further, that his purchase of 
the CarnejysiWas but colorable, and not made in good f aith. 
The ûndiug and decree of the circuit court are afifirmed. . 
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THE GEORGIA.' 

SEVILLE et aL v. THE GEORGIA. 

(District Court, S. D. New York. January 18, 1893.) 

1. Salvage— FmB ON Vessel at Pier— Towing and Pumping Services. 

Fire broke out on a lighter loaded with cotton and himber, and lying on 
the New Jersey side of the North rlvér. Signais for assistance being given, 
a tug took tlie liglitor from the wharf into the stream, where five tugs 
pumped water on her. By the time of the arrivai of the city lire boat, 
the fire had been brought under control by the tugs. The lighter was after- 
wards towed by some of the tugs to the Erie basin, and the cargo dis- 
charged. The loss on the cotton was about $5,000; the value of the whole 
cargo, abcut $12,500, and of the barge, $2,500. Tho tugs were in attend- 
ance on the barge for two or three hours. Held, that $2,000 should be 
awarded for the whole service. 

S. SamE— RiGHT DP OWNEK TO DlHBCT WhERE PbOPBRTY TO BE TakBN. 

Where a considérable salvage ser/ice has been rendered, the owner of the 
salved property cannot arbitrarily require it to be taken to a place desig- 
nated by hlm, wlthout référence to the convenience or security of the sal- 
vors In the enforcement of thelr claims. Hence, where tugs took a cotton 
vessel, on lire, out of the jurisdiction of New JerS'iy, into the waters of 
the State of New York, and there rendered salvage services, and the 
insurers of the cotton were also in New York, and the salved property 
was taken to Erie basln, as Is customary with such cargoes, and whlch 
Is a proper place, held, tliat the fact that tlie tugs, when half way to Erie 
basin, refuscd to obey the order of the owner of the buming vessel to take 
her back to New Jersey, would not affect the reoovery of salvage. 

In Admiralty. Libel by Leah Seville and others, owners of the tng 
Ellen, against the barge Georgia,for salvage. The owners of other 
tugs assisting in the service intervene by pétition. Decree for 
libelants and interveners. 

Groodrich, Deady & Goodrich, for the Ellen and the Howard. 
Wing, Shoudy & Putnam, for the Golden Eod and the Johnson 
Brothers. 
McCarty & Berier, for the Daylight and the McCarty. 
Hoadly, Lauterbach & Johnson, for the Georgia. 

BEOWN, District Judge. The above libel was filed to recover for 
salvage services rendered by the libelants' steam tug Ellen to the 
barge Georgia, on which a fire broke out a little after S A. M. of June 
18, 1892, in some baies of compressed cotton piled some six tiera high 
upon her deck. On the after part of her deck were 25,000 feet of 
lumber. The foUowing tugs were admitted by pétition to represent 
their interests as joint salvers: The tug Johnson Brothers, the 
Golden Kod, the Howard, the Daylight and the tug J. & J. McCarty. 

The Georgia was unloading her cotton upon the steamship America, 
alongside and outside of which she was lying, on the south side of 

pier , at Hoboken. Two streams of water were directed upon 

her from the America, but they were found insufiQcient, and the su- 

> Beported by E. G. Benedict, Esq., of the New York bar. 
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perintendent of the dock thereupon required the barge to be towed 
away from the vessel, and ont into the stream. Signais were given 
for help, and the libelants' tug EUen in a few minutes came alongside 
and took the barge bot iidto mid-river. A prètty strong northeast 
wind was blowing, and the barge was kept by the Ell^n with the lum- 
ber end of the cargo directed towards the wind, the better to protect 
the lumber from the are, as well as to diminish the forée of the wind 
upon the fiâmes. The Other tugs came tn the order above named, in 
responâé to continued signait. The last three came at about the same 
time. Thie Johnson Brothers came first with her pumps ready about 
15 minutes before the Golden Eod; and the latter, about 10 minutes 
beforé tii^ Howard. About 5 or 10 minutes after the Howard, the 
Daylight, and the McCar^j^ had arrived, the city fire boat Zopher 
Mais appeared. But by mis time the fiâmes, which had burst out 
from about three-fourths of the cotton cargo, had been subdued, 
though the fire continued smouldering beneath, as is usual in cotton 
cargoes, untU the cotton was unloaded at the Erie basln, where she 
was taken by the tugs, arriying there about 11 o'clock. 

By the tilne the boats had got down with the ebb tide to somewhere 
between Ohambers street and Kector street, the tug FuUa" came along- 
side, with Mr. Wilson, who was the représentative of the owners of 
the Geprgfia, and demanded that the tugs should turh back and take 
the barge tb the Savannah pier above Castle point at Hoboken, where 
the owners had sufflcient facUities for a speedy discharge of the cot- 
ton. The Erie basin, however, being a customary place for taking cot- 
ton cargoes in a smouldering condition, the tugs did not heed his de- 
manda, and on arrivai at the Erie basin the necessities of immédiate 
unloading forbade towing back to Hoboken; and the cargo was un- 
loaded by 5 o'clock that aftemoon. It is claimed that the expenses 
incurred there in the employment of hatids for unloading, and in the 
repicking and rebailing of the cotton, amounting to $781, would hâve 
been saved to the owners, had the cotton been discharged at their own 
wharf at Hoboken, Tvhere they could hâve used their own facUities 
and employés. The tugs Howard, Daylight and McCarty were also 
notifled by Mr. Wilson, when they had got down as far as Eector 
street, that their services were no longer required. The Daylight ac- 
quiesced; the Howard and the McCarty did not acquiesce, and the 
Unes of the McCarty were eut, including also those of the Daylight 
before she had time to unfasten them. I hâve no doubt that at that 
time the Mills and the Fuller alone, or the Johnson Brothers and the 
Golden Eod alone, had sufScient facilities for controlling the fire, it 
being already under full control, and no blaze anywhere appearing. 

The mast and huU of the barge were not injured; nor was the lum- 
ber part of the cargo. The loss on the cotton was about |5,000; the 
value of the whôle cargo was about |12,500; and of the barge about 
$2,500. The value of the Johnson Brothers was about $6,000; that of 
the Golden Eod and the Daylight about $10,000 each. The various 
tugs were in attendance on the barge froin two to three hours. The 
most important part of their service was rendered before the Mills 
and the Fuller arrived. The service of the Johnson Brothers was of 
most value, because she was the first in attendance able to throw 
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water on the fire; and her service in playing with her hose was the 
longest, and was rendered when minutes were most precions. 

The case was not one in whicli there was any practical necessity 
that the th.ree tugs which were no longer desired, should remain by 
in order to secure their légal rights, or to protect their interests, The 
remarning salving tugs were suflficient both to control the fire, and 
to guard the légal interests of aU the salvors; so that the longer at- 
tendance of the three tugs ordered off adds nothing to their claims. 
Under such circumstances they should hâve desisted when required 
to do so by the owners' représentative. But the cutting of the Day- 
light's Unes was too summary a proceeding. 

The Ellen's services were meritorious. Though she was not able 
to throw water upon the fire, she took the boat out into the stream, 
and by her signais the other tugs were speedily procured. By 
keeping the barge in the best position, also, an essential service was 
rendered. 

The question as to the duty of the tugs to take the barge to the 
owners' dock at Hoboken when directed to do so by Mr. WUson, on be- 
half of the owners, is not so simple as it might seem at first Where 
a very considérable salvage service has been rendered, as in this 
case, it is not true that the owner, when he cornes on the scène, may 
arbitrarily require the property to be taken anywhCTe he may desig- 
nate, without référence to the convenience, or to the security of the 
salvors in the enforcement of their claims. In some cases the huU 
alone is insufficient to pay the salvage award; and then a delivery to 
the shipowners and a dispersion of cargo wholly or in part without 
security, would not only involve the salvors in loss, but lead to great 
difSculty and confusion In the adjustment of the average claims as 
between the différent insurers. Unreasonable conduct on either side 
is to be condemned. It is a question of circumstances. 

In the présent case, the barge had been ordered by the dock super- 
intendent to be taken away from alongside the ressel, where* she was 
lying. She was eut loose and thereupon came within "the waters" of 
This state, and within the jurisdiction of this court; and it was within 
this jurisdiction that ail the salvage services were rendered. The 
insurers were also hère; and it was they who were primarily responsî- 
ble for the loss, the salvage, and the subséquent expense. The cus- 
tom to take such cargoes to the Erie basin, necessarily présupposes 
spécial facUities there for proi)er and economical handling, as well as 
the acquiescence of the insurers therein for their convenience in ail 
that pertaûis to the handling of the cargo and to the adjustment and 
payment of the loss. It was to be presumed that this barge and her 
cargo were insured, as is customary; and in the case of an évident 
considérable loss, which the insurers presumably must pay, I think 
the tugs were justifled, when already nearly halfway to the Erie 
basin, and having the beneflt of the ebb tide, in continutag to that 
place, in the presumed tnterest of the insurers and upon their pre- 
sumptive request, in accordance with the established custom, notwith- 
standlng the demand of Mr. Wilson that the barge should be taken 
back to Hoboken to his own dock a half mile above the dock from 
which she was eut loose; especially, also, considering the fact that by 
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Gomplying with his request they would hâve remitted ail legaJ pro- 
ceedlngs f or the enforcement of tlieir claims to another jurisdiction, 
miieh less convenient to ail concerned, and outside of the jurisdiction 
m whicà the salvage services had been rendered, and in which the 
average adjustment must be made. The moment the représentative 
of the insurers appeared at the Erie basin, there was no further hési- 
tation by the tugs as to their duty in the surrender of the property. 

There îa no évidence that the owners or the insurers wUl sustain 
any loss from taJdng the barge to the Erie basin instead of to the own- 
ers' dock ât Hoboken. The bUls making np the |781 referred to, are 
bills against the agents of the insurers, none of which are the owners 
liable to pay. If the owners had equal facilities for handling and re- 
baling cotton at Hoboken, it is not proved that thèse facilities were 
superior to those at the Erie basin, or that the owners would hâve 
done the work at any less cost to the insurers. It is not alleged that 
the expenses at the Erie basin were excessive; or that the Insurers 
were dissatisfied with that destination. The mère loss of the job of 
handling the burnt cargo is not an élément of légal damage. 

Taking ail the circrahstances into account, $2,000 wiU, I think, 
be a suitable award for the whole salvage service, which sum I divide 
among the tugs engaged, as foUows: 

To the EUen, |400; to the Johnson Brothers, $500; to the Golden 
Eod, $400; to the Daylight, $300; to the Howard, $225; and to the 
McCarty, $175; one third to go to the tug owners, and the remainder 
to the captain and crew in proportion to their wages; the captain, 
however, of each tug to take a double share. 

A decree may be entered accordingly, with costs 



THE aUIDING STAR. 

"BBNNITT V. THE GUIDING STAB. 

(District Court, S. D. Ohlo, W. D. January 27, 1893.) 

No. 1,697. 

1^ Cahrikks 01- QooDs— LrABiiiiTî FOR Loss— Défenses— Advances by Insukbb 
TO Shippee. 

Certain fuUy Insured cotton having been destroyed, as claimed, through. 
the négligence bf a carrier, the insurer advanced the value thereof 
to the owner as a loan without interest, with the tinderstanding that the 
latter should sue the carrier, and, if successful, repay the loan, and, if 
imsucoessful, retaln the money as pajment of ttie fiisuraiice. Held, that 
this arrangement was no bar to a libel by the owner against the carrier. 

2. Samk— BtLi- CI" Lading. 

The owners of certain Mississippi steamboats formed an association, 
and appointed a common agent, with authorlty to sign bUls of lading, un- 
der an arrangement by which the bills were frequently signed on delivery 
of the goods at the landing, and the goods were to be taken by the ûrst 
boat of the association which passed. The name of the particular boat 
was usually entered in the bill when the goods were received on board. 
Held that, where goods were destroyed at the landing after the bills of 
lading were signed, the fact that no particular boat was mentioned therein 
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would not prevent the maintenance of a libel against the next boat wliich 
passed the landlng, and upon which tlie goods would hâve been shipped. 

3. SAMB— AOTHOBITT OF AgBNT. 

The common agent of the boats, belng a gênerai freight agent, had 
power to authorize others to slgn bills of lading In his name, and bills so 
signed were blndîng upon the principal. 

4. Samb— DELivaRT OF Goods. 

Where a person thus authorized by the agent to slgn a blll of lading 
■was also owner of a cotton yard in which cotton designed for shlpiiient 
was stored, the transfer of the cotton by him from the cotton yard to the 
steamboat landing, and a signing by him of the bill of lading, was a valid 
deUvery of the cotton. 
6. Shipping— Bill of Lading— Estoppel—Waiver. 

On a llbel by a shipper to recover for goods alleged to hâve been de- 
stroyed whlle in possession of a boat for transportation, It was claimed 
that the boat was estopped by a biU of lading from denylng actual receipt 
of the goods under Act Miss. March 16, 1886, providing that bills of lading 
shall be concluslve évidence in the hands of bona fide holders that the 
goods were actually received for transportation. But Ubelant himself 
introduced évidence that the goods were destroyed by lire at the steam- 
boat landtag, and M'ere never received on board, and that such destruction 
was due to the négligence of the steamboat's agents. Hdd, that this évi- 
dence must be considered as in the case for aU purposes, and that by in- 
troducing it llbelant had to that extent waived the estoppel of the statute, 
and had opened the door to the Introduction of évidence on tliese points 
by the Ubelee. 

6. Same — Lien — Loss at Landing. 

There is no lien upon a vessel in respect to goods for which her agents 
hâve issued a bill of lading, but which are destroyed whUe in custody of 
the keeper of the landlng before bemg received on board or comlng under 
the control of the master. . 

7. Same— Négligence — Pihe. 

Where cotton alleged to be in charge of a carrler's agents Is destroyed 
by lire while lying uncovered and unprotected at a lonely country landing 
awaiting shipment by a steamboat, there belng no évidence as to how the 
tire originated, the faet that no appliances for extinguishing tire were at 
hand, and that no watch was niaintained, wlU not justlfy the inference 
of négligence, since, under such clrcumstances, no danger from fire could 
reasonably be appreliended. 

In Admiralty. Libel by Henry T. Bennitt against the steamer 
Guiding Star to enforce a claim for cotton alleged to hâve been de- 
stroyed while in possession of the steamer's agents. Libel dismissed. 

Statement by SAGE, District Judge: 

The libel in this case is to.. enforce the libelant's claim against the steamer 
Guiding Star for $17,351.94, the alleged value of 238 baies of raw cotton, 
received by said steamer in good order and condition from W. P. McBath & 
Co., dolng business in the state of Mississippi, who had bought the same by 
order and for the acoount of the libelant. It is averred tliat 100 baies of said 
cotton were delivered to said steamer on the 1.5t!i day of Jauuai-y, 1890, and 
138 baies on the 22d of January, 1890, ail to be transported without delay, in 
like order, to the port of Cincinnati, Olilo, unavoidable dangers of the river, 
collision, explosion, and fire excepted; and that said steamer then and there 
issued and dehvered to said McBath & Co., who thereafter indorsed their 
name in blank thereon, two bills of lading for said cotton, signed by the 
dnly-authorized agent of said steamer and its owner, associated with others 
in the busmess of transportation under the name of the Southern Transporta- 
tion Company, and that said bUls of lading so mdorsed were transmitted i<i 
the libelant, who Is the owner and holder thereof. 

The libel further sets forth that by a statute of the state of Mississippi 
entltled "An act to deflne the liability of persons and corporations issulng bills 
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Of ladlng and warehouse recelpts," dated March 16, 1886, it is enacted as fol- 
lowsf: 

"Section 1. That every blll of lading or Instrument In the nature or stead 
thereof, acknowledging the reoeipt of cotton or other tliings, shall be conolu- 
slve évidence in the, hands of every bona flde holder, wliéther by asslgnment, 
pledge, or otherwise, as against the person or corporation issuing the same, 
that the cotton or other things hâve been actnally received for transporta- 
tion. 

"Sec. 2. That the receipt of a warehouseman, or Instrument in the 
nature or stead thereof, shall be concluslve évidence In the hands of every 
bona flde holder, whether by asslgnment, pledge, or otherwise, as against 
tlie person or coi^oration issuing the same, that the cotton or other things 
mentloned in the receiut hâve been actuaUy received for storage." 

The llbel further avers that the force and effect of said act, as defined and 
constnied by the courts of Mlssls^ppi, is that it Is not a mère rule of évidence, 
but that It détermines the character and légal effect of the contract evidenced 
by the blU of ladlng, maklng it concluslve évidence in the hands of every bona 
flde holder, Whether by asslgnment, pledge, or otherwise, as against the person 
or corporation issuing it, that the cotton or other freight described in the bill 
of ladlng has been actuaUy received for transportatlon, tihat the two bills of 
ladlng refeiTed to were signed, issued, and dellvered by the duly-authorized 
agent of sàid steamer and its owner, assoolated with others In the business of 
transpottatlon tffider the name of tlie Southern Transportation Company, to 
said flrm of McBath & Oo., In the state of Mississippi, and with référence to 
the laws of said state, and that tiie llbelant was and is the bona flde holder of 
said bills. 

It is further averred that the said steamer negligently and carelessly left 
said cotton at People's landlng near Riverslde, Miss., uncovered and unpro- 
tected, and wlthout guard or watch, and that no provision or security against 
flre was providied, nor any means to extinguish flre, whereby, and in consé- 
quence wheféoï; WhEe sàid cotton was so lylng on said wharf in the custody 
of said steamer or its agents, and after the signlng, issuing, and deliveiy of 
said bills of lading, It was totally destroyed by flre, and wholly lost to the 
libelant, to his damage in the sum aforesald. 

The answer dénies the receipt of the cotton, or that said steamer ever 
agreed to carry it, and avers that a short time prlor to January 2.5, 1890, it 
was taken to People's landlng, a little below Rosedale, on the Mississippi 
river, by said McBath & Co., and there dellvered to the keeper of said landing. 
or some other party as agent of said McBath & Co., to hold for them for 
shipment "on some steamboat whlch should take it at said landlng;" and while 
so lylng upon said wharf, and in the custody of said owners or agents, it was 
wholly destroyed by flre. 

The answer further sets forth that, If said bills of ladlng be held to be the 
bills of ladlng of said steamer, the provisions thereof are to the efifect that, In 
the event of the destruction by flre of the property therein described, the car- 
rier should not be responslble therefor. 

Roelker & Jelke and Kittredge & Wilby, for libelant 
Kamsey, Maxwell & Bamsey and Stepàens, Lincoln & Smith, for 
respondent. 

SAGE, District Judge, (after stating the case.) The facts ta 
this case are in the main undisputed. The Southern Transporta- 
tion Company was neither a corporation nor a partnership. Each 
of the boats included in it did business solely on its own account. 
There was no community of int^^st, no sharing of profits or losses, 
The arrangement wa» that the beat flrst at a landing should take on 
its own account whatéver freight was there deposited for shipment. 
The object in fonning the association was to increaseï business by pre- 
venting delays and maintaining regularity in shipments. The boats 
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had regular dates and hours for leaving New Orléans and Cincinnati, 
but no time schedule for intermediate points, and the arrangement 
that the first boat should take the freight was made to prevent de- 
lays resnlting from holding freight for particular boats. 

When the bills of lading referred to in the libel were issued, James 
Burke was southwestem freight agent for the Cincinnati Hamilton 
& Dayton EaUroad, with headquarters at Greenville, Miss., and had 
been employed in that capacity about flve years. He had in his pos- 
session blanks of a joint bill of lading; the top part of it for steam- 
boats, and the bottom part for railroads. On the 15th of September, 
1889, he was authorized in writing by the masters, respectively, of 
the steamers Golden Eule, Mary Houston, Guiding Star, Sherlock, and 
U. P. Schenck, to sign the joint bills of lading in use between the 
Southern Transportation Line and the CincinLnati, Hamilton & Dayton 
road, and to represent their boats as agent for such business. This 
authority continued, and was unrevoked at the time of the issuing of , 
the bills of lading aforesaid. The cotton referred to in the libel wasj 
purchased by McBath & Co. upon the order of the libelant. McBath 
& Co. made the purchase and took the bills of lading in their own 
name. They then drew at sight on the libelant for the amount, and 
attached the drafts, which were to the order of the bank of Eosedale, 
to the bUls of lading, which they tndorsed in blank, and had the drafts 
cashed by the bank, and the bank sent them forward. The cotton, 
as it was brought io, was placed in the cotton yard at Eosedale 
owned by Davis, casMer of the bank. The biU of lading, dated on the 
15th of January, was signed by McGowan, Burke's clerk, in Burke's 
name, while the cotton was in Davis' cotton yard- McGowan testifles 
that he was sent to Eosedale by Bm-ke, and authorized to sign his 
name to bUls of lading for this cotton. The other biU was signed by 
Davis himself, in Burke's name, on the 22d of January, when the 
cotton therein described was yet in Davis' yard; and Davis testifles 
that he signed by verbal authority given him by Burke. The signa- 
ture was at the end of the joint bUl, which contained flrst a bill for 
the steamer, then, with a line separating, the bill for the Ciucinnati, 
Hamilton & Dayton Eailroad Company, stipuliiting that upon the ar- 
rivai at Cincinnati, and delivery of the property "described in the 
above biU of lading" in good order to them as therein consigned, they 
woidd receive and forward the property. The portion of the bill re- 
lating to the steamer carriage stipulated for the delivery of the 
cotton at the port of Cincinnati, Ohio, and the description was of 
138 baies of cotton marked "B. A. T. H. (138) ehipped to order 
Jewett City, Conn. Notify Henry T. Bennitt, Norwich, Conn." 

On the 22d of January, Davis, as cashier of the banJi, issued a 
guaranty to Burke to deUver the cotton on the bank of the river at 
People's landiug, which is about a mile from Eosedale. He testifles 
that Burke wished this as security that the cotton woiild be trans- 
ferred from the cotton yard in Eosedale to the landing, and that it 
was delivered in accordance with the terms of the guaranty on the 
25th of January, and placed within a foot or two of the water's edge. 
On the moming of the 26th it was discovered to be on flre. It had 
been left in the opeu air, uncovered, and there was no guard placed 
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over it. The testiinonydoes not disclose the origîn or the cause of 
the fire. The landing keejîer who had charge slept that night in the 
warehouse, about 75 or 100 yards from the landing. McBath, having 
been notified of ike fire, reached the landing about 2 o'clock in the 
af temoon of the 26th. The cotton was still buming, and ail but about 
75 or 100 baies, some of whlch was then smoking, had been consumed. 
Thèse 75 or 100 baies were destroyed by the fire that afternoon and 
the night, of the 26th. There were no engines or other appliances 
at hand to extinguish flrè. McBath & Co. paid for the storage of 
the cotton on the landing. At the time of the flre the Guiding Star 
was below Eosedale, coming up the river. She was the flrst boat of 
the Une that passed up after the bUls of lading were issued. She 
passed Kosedale Monday night, January 28th, according to the testi- 
mony Of Gapt. Hegler, without landing, because she was not hailed, 
or notified to do so. The bUl of lading dated the 15th of January 
recites that the 100 baies therein described were shipped "on board 
the good steamer called Sou. Trans. Co., or any other boat in the 
employ of same Une." The bill of lading dated 22d of January, for 
138 baies, recites that it was shipped "on board the good steamer 
called — r- — ^, or any other boat in the employ of same Une." Capt. 
Hegler, of the Guiding Star, testifles that generally the boat's name 
was left blank in the bUl of lading until it was known certainly what 
boat would take the freight, and that he had often received and 
taken on board freight with bills of lading made in the name of other 
boats, and in such cases he would hâve the name erased, and the 
name of Hxe Guiding Star inserted, or, if the bUl of lading was blank, 
would insert the name of the Guiding Star. The cotton was fuUy 
insured. An arrangement was made by the Insurance company with 
the libelant, whereby the insurancè company advanced to him the 
value of the cotton as a loan without interest, upon the understand- 
ing, it may fairly be inferred, that the libelant should prosecute the 
claim against the libelee, and, if successful, he should pay the loan; if 
unsuccessful, the loan should be converted into payment of the in- 
surancè. 

The right of the libelant to prosecute the libel under this state of 
facts is challenged. The transaction with the insurancè company dld 
not divest the Ubelant of his title to and interest in the property, 
and was not a satisfaction of his claim either against the insurancè 
Company or the libelee. If it were, in terms, a satisfaction of the 
èlaim for insurancè, it would not avail the Ubellee. The Monticello, 
l7;B[ow. 152. That objection, therefore, is not weU taken. 

It is next objected that the Guiding Star is not mentioned in the 
bills of lading. The custom, in pursuance of the arrangement under 
which the boats of the Southern Transportation Line were associated, 
when bills of lading were issued, that the flrst boat should take the 
freight, and the fact, which is stipulated in the case, that the Guiding 
Star was tbe flrst boat, together with the testimony of Capt. Hegler 
that when bUls of lading for freight which he took on board had been 
issued in the name of another boat of the -Une he erased that name, 
and inserted the name of the Guiding Star, or, if the biU of lading was 
in blank, he flUed the blank, makes it immaterial whether the name 
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of the Gniding Star was inserted in the bill of lading or not Tke 
bills stipulate for conveyance by steamer, and the name of the 
steamer is certainly not essential to tbeir validity. Each. bill is signed 
"James Bm*ke, Agent," and, if tbat signature be Talid, — ^which will be 
inquired into presently, — ^it is certainly compétent to prove who was 
liis principal; that is to say, for whom be issued the biUs of lading, 
what arrangement existed between them, and what was the extent of 
his authority, so far as necessary to détermine on whose account the 
bills were issued, and who incurred the liabUities arising therefrom. 

But it is contended that the signatures were not authorized; that 
they were not made by Burke himself, and that he could not delegate 
his authority as agent for the boats. This objection, too, must be 
overruled. He was a gênerai agentj and it was within the scope of 
his authority to authorize the signing of bills of lading by persona in 
his employ. It was necessary that bills should be signed at the 
various landings, and it was impossible for Mm to sign them ail him- 
self. It is true that he testtfles that it was his habit to go on board 
the boats passing GreenvUle — ^his headquarters — on their way up the 
river, and sign bills of lading in person; but it appears from the évi- 
dence that that was not the only way in which bUls were issued or 
signed, and that he gave express authority to McGowan, who signed 
the bill of the 15th, and Davis, who signed the bUl of the 22d. The 
suggestion that there was no delivery of the cotton described in the 
bill of lading of the 22d because it was delivered by Davis, as on ner 
of the yard, to himsëlf as agent, which was no delivery, is not well 
founded. He had a right to act in both capacities, and the testimony 
îs that on the 25th of January the cotton was in fact taken from his 
yard, and delivered on the landihg, the place stipulated in the guar- 
anty, and the usual and proper place for the deposit of freight of 
that character ; and that was a delivery. What force and effect the 
Mississippi statute relating to buis of lading has in this cause, and to 
what extent, if at ail, it applies agairst the libelee, will be considered 
later in this opinion. It may as well be said hère, however, that its 
manifest purpose is to malce bills of lading and warehouse receipts 
negotiable. It is not merely a rule of évidence, unless it be in the 
sensé that every estoppel is a rule of évidence. It confers upon the 
bona flde holder by assignment or any other mode of transfer rights 
which are in the nature of vested property rights, and cannot be 
divested by bringing suit in another state, either in a local court or 
a fédéral court. McBath & Co. purchased the cotton ia their own 
name, and in their own right. It is true they made the purchase to 
fin an order given them by the libelant, but it was none the less their 
purchase. They sold it to libelant, and the bank at Eosedale cashed 
sight drafts drawn on him for the price, having the bills, which were 
indorsed in blank, attached; and the payment of the drafts by the 
libelant completed the transfer to him as of the date of the cashing of 
the drafts. 

Two questions remain to be considered: First. Whether the Mis- 
sissippi statute so applies in this case as to estop the libelee from 
showing that the cotton did not come into the custody of the officers 
or owners of the boat. Turning to the amended libel, we flnd the 
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mfërmÈBik t4ia)t::tîie:ilibelëè i"did nôt safely iand securely càrry and de- 
iitiei'itheâaiâ oottolu as it bad agreéd to do, but faïïed 80 to do, negli- 
geuagly ffiiHili(iiaMÊésI.Tlëét!i]ig said cotton on the steàmboat lânding at 
Mfëraiidleii Mississippi, tincoTered and unprotected, and ûot watched 
by, said steàmboat or its agents, who bad made no provisions for 
seciiraty lagaîDist fire. and àâd no means at hand to extinguisb fire, 
whierebyj aaad in conséquence of said négligence, wbile so lying 
oû! saidyiwiiarf after the signing; issuing, and deliTering of said 
billsîoJfliiding, in the custoly of sâid steàmboat or its agents, the said 
cottoiifvwjâ«jtbtalIy destroyed by fire, whereby sàid cotton was wholly 
loetvtoftMWdnV' etc. The libelant J)ut in evidehce the testimony 
of Rirli McGowan that IhiB cotton described in the bill of lading 
dated Jantiary 15th was in the. yard when the bUl was signed, 
ahdihafrit ?(ieas afterwards taken to the landing; and in the second 
déposition of Davis, wMoh was talifen by him, that McGowan wanted 
him' a* fliKtl to ddiver the eottoh to the boat, ànd that he told Mc- 
Gowânrhe cpnld not doanything like that, because the boat might not 
be tljiereifor ithifee or foardays, but that he would guaranty it« delir- 
éry. oii the IlEinding, "wher«j of course, the landing keeper wonld be 
exi>ected to take chargé of it," and that McGowan said thkt that would 
be aJ.1 uight, ^aa ail they wanted was to be certain that it would be 
d^veitediwhere-the boats 'oould handle it,— ^take it" It is stipulated 
aâd a^eeid byland between the parties that the Guiding Star was 
the first steiainar of the Une to pass going north after the cotton was 
taken to thelanding. 'TSie libèlaiit also^ in thé déposition of McBath, 
on ci<oss^exa!mlnation, bw>ught otit the fact that the cotton, when 
the billâ^of'ladi»g were signed, was in the possession and in the yard 
of Davis, mailaaerof the cotton yaré, and! cashier of thebânk of Rose- 
dale. 'The libdant also offered testimony that the cotton was on the 
wharf, and; unoovered, when it was burned, and relies upon the cir- 
cufiastanoes attéh(Ming the burning to establish négligence. Thèse 
items of «videûbe mtist therefore be regarded as in the cause for ail 
purpoSBSit and, if they cô;hflict with the récitals of the bUls of lading, 
the libelaDifc^ by introducing theln, not only waived the estoppel under 
■the statut©, at least to that estent, but also opened thé door for the 
introduction of testimony on those points by the libelee. It would 
not be tôlerableto apply tàe estoppel under the statute so as to hold 
that the receipt of the freight on board the steamer cannot be denied 
in considiwiffl^ whether the proceeding in rem against the libelee can 
be maintaÊDfedi and then allow the Ubelant to establish by evidenoe 
that it wa«f ndt où board the steamer, but was burned on the landing 
before ha^ng «orne into the custody of the steataer or its oiflcers, 
under ciniiuastances creatlng a liability by reason of négligence. 
Moireovèif, théi bills are signed, "James Burke, Agent," and, if the 
estoppdlibe in full force; it does not bar the inquiry whether he was 
actihg wiliiini the scope of his agency, and who was his principal, for, 
if he was not acting within the scope of his agency, or had no prin- 
ciptil, the estoppel is not destroyed or overcome, but it âpplies only to 
himi pei»s«aially. ; 

The question, then, arises wheth^ the proceeding in rem in ad- 
ntiraJty cae , be ma.intaiaed. The keeper of the landing, in whose 



The GUIDING STAR. 948 

diarge the cotton was left, was not the agent of thé gteamer. He 
also testifles — ^and there is no othër évidence on that point — ^that he 
was paid storage by McBath & Co. for the cotton, and received it in 
storage, to hold until the poming of the steamer, which did not arriTe 
until more than 48 hours after the cotton was destroyed by flre, and 
then was not hailed, and passed up the river without landing. It re- 
sults that the bills of lading did not create liens against the vessel, 
and that the libel cannot be maintained. The Freeman v. Bucking- 
ham, 18 How. 182; Vandewater v. Mills, 19 How 82; Scott v. The 
Ira Chaffee, 2 Fed. Eep. 401; The Missouri, 30 Fed. Rep. 384; The 
Hermitage, 4 Blatchf. 474; The General Sheridan, 2 Ben. 294; The 
Keokuk, 9 WaU. 517; The William Fletcher, 8 Ben. 537; The City 
of Bâton Rouge, 19 Fed. Rep. 461. 

In The Freeman v. Buckingham, Mr. Justice Curtis, delivering the 
opinion of the court, says: 

"Under the maritime law of the United States the vessel Is bound to the 
cargo, and the cargo to the vessel, for the performance of a coatract of 
affreightment. But the law créâtes no lien on a vessel as a seeurity f o^r the 
performance of a contract to transport cargo, until some lawful contract of 
affreightment is made, and the cargo shipped under it" 

In Vandewater v. MUls, Mr. Justice Grier, announcing the opinion 
of the court, says: 

"If the master or owner refuses to perform hls contract, or tf for any other 
reason the shlp does not receive cargo, or départ on her voyage, accordipg to 
contract, the charterer has no privilège or maritime lien on the shlp for.such 
breach of contract by the owners, but must resort to his Personal action for 
damages, as la other cases." 

The case of Bulkly v. Cotton Co., 24 How. 386, cited for the libelee, 
is authority for the proposition that the vessel is bound for the safe 
shipment of freight from the time of its delivery at the place of ship- 
ment and acceptance by the master. In that case the master of the 
vessel, wMch was then lying at the port of Mobile, agreed to carry a 
lot of cotton from that port to Boston for the freight mentiohed in 
the bills of ladiag. The vessel, when fully laden, could not pasa the 
bar which is situated a considérable distance below the city. Having 
received a portion of her cargo at the city, she was towed below 
the bar to receive the residue. The master signed bills of lading 
for the cotton, 100 baies of which were placed upon a lighter em- 
ployed by the master to be conveyed to the vessel. Aft«r she had 
passed the bar and arrived at the side of the vessel, but before 
any part of the cotton was taken out, her boiler exploded, the 
cotton was thrown into the water, and the lighter sank. A portion 
of the cotton was taken up by the crew of the vessel, and carried to 
Boston with the baies which had been safely placed on board, and 
the residue of the 100 baies was in part wet and damaged and in 
part lost. The court held that the vessel was bound from the time 
of the delivery by the shipper and acceptance by the master, and that 
the delivery to the lighterman was a delivery to the master, "and the 
transportation by the lighter to the vessel the commencement of the 
voyage in exécution of the contract; the same, in judgment of law, 
-as if the one hundred baies had been placed on board the vessel 



9ii FEDERAL REPORTER , Vol. 53. 



( 



atithe-ciifey!^ ihstead of the lighter." Eefemng to cases çited, includ- 
ing ilUe Éreemaa v. Bu<Mngliam, ià' support of the contention that 
tMe Vessdi wasi exempt from responsibility upon the ground that the 
cotton imâ herfei^iladen on boardj the court called attention to the 
faot thiâJt in those cases the goods were not only not laden on board 
theiVessdi but they never had been deliyered to the master, and, 
recognizisg the law as laid down in that case, that the master not 
onlyihad no gênerai authority to sign the bUl of lading and admit the 
goods on board when oontrary to the fact, but that a third party 
taking'thebill was chargeable with notice of the limitation, and took 
it'subjeèt to any inflrmity in the comtract growing out of it, drew the 
distinctionithatin BulMy V. Cotton;Ck>., the cargo was delivered in 
pursuance of the contract, and the goods were in the custody of the 
master; subjéctto his lien for freight, as efCectuaUy as if they had 
been upon the deck of the ship. In this case the goods were not de- 
Uvered ,to, ,th€! master. The testimony of Burke, the agent for the 
Southern Transportation Iiine and the steamers composing it, is ex- 
plicit thaft^ehad no auth^ity to si^ bills of lading for cotton not 
actuâlly deliVeted to the boat The testimony also is ttncontra- 
dicted, as bas already beeh stated, that storage on thé cotton while 
at liçiiaiMingiiiaiichargeof the landiag keeper was paid by McBath, 
and that the landing keeper was not the agent of Ûxe libelee. It is 
clear,/thereiforey.that this case does not fall within the ruling made 
in BTflkly V. Gotton Co. 

;Iîi PeàttSé t.' Thé Thomas Newton, 41 Fed. Eep. 106, also cited for the 
iîbeïeè, the frèiglit was réceiVed by thé steamboat company, and stored 
in its warehouse. But hère, as we hâve seen, the freight did not corne 
ihto the posse^ion of thé steamboat, but into the custody of the 
landing keepët, Who was not an agent of the steamer. The authority 
of Burke wiag giten in wrilîng by the masters of the steamers form- 
ing the tfansportation company. It is as f oUows : 

"■^ou are béretoy authorized to sign the joint bills cl lading In use between 
tlle Sotitheni TrknsJ)ortation Llne and the C, H. & D. road, and to represent 
oiir boats as agent for such business." 

InPoUard v. Vinton, 105 U. S. 9, where a bUl of lading was issued 
by gênerai aigents of lie steamer for cotton which was not shipped 
on the steamboat or delivered at its wharf or to its agents for ship- 
àaient, the court Said that it would probably be conceded that the 
effect of the bill of lading and its binding force on, the défendant 
wîts ho stponger than tf signed by himself as master of his own ves- 
sel, and that in sueh case the proposition could not be successfuUy 
dlsputed that th© person tb whom such bUl of lading was flrst deliv- 
ered could not hold the signer responsible for goods not received by 
the carrier, The reasons why the master, evén if owner of the vessel,, 
eannot by waiVer or stipulation create a lien on the vessel for goods 
bot delivered, are, probably, that he cannot afifect the rights of 
-othérs who are maritime lien holders; and that a maritime lien ex- 
ists only by virtue of maritime law, and no lien, unaecompanied by 
possession, can be created otherwise, excepting under and in accord- 
Snce with statutory j^ovisions. Further on, the court say: 
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"Before the power to make and dellver a blll of ladlng could arlse, some per- 
son must hâve shipped goods on the vessel. Only then could there be a 
shipper, and only then could there be goods shipped. In saylng this, we do 
not mean that the goods must hâve been actuaUy placed on the deck of the 
vesseL If they came wlthin the control and custody of the officers of the boat 
for the purpose of shlpment, the contract of carnage had commenced, and 
the évidence of it la the fonn of a blU of ladlng would be binding; but wlth- 
out suoh a deUvery there was no contract of carrying, and the agents of the 
défendant had no authorlty to make one." 

That statement of law was made in construing the authority given 
by the owner of the yessel to the agents, and limited in terms to the 
exécution and delivery to shippers of bills of lading for freight 
"shipped on défendant'» steamboat Ben Franklin." The limitation, 
however, is the same as that which the law fixes upon the authority 
of masters of vessels, and the master could not give to the agent a 
greater authority than he himself had. My conclusion is that the 
master of the Guiding Star could not confer upon Burke authority to 
sign bills of lading for cotton not delivered to the steamer nor placed 
in the custody of her master or offlcers; that the cotton in question 
was not so delivered or placed; and that the libelant has no case 
against the libelee. 

But^ if this conclusion be wrong, we hâve the remaining question, 
to wit, whether the destruction of the cotton was the resuit of the 
négligence of the libelee. It was placed upon the landing, a mile or 
more distant from Eosedale, which is referred to by one of the wit- 
nesses as a very small town. Its population, according to the census 
of 1890, was 250. The landing was on a point with water on both 
sides, and the cotton was deposited within one or two feet of the 
edge of the water on the river side. The gênerai rule that négligence 
will not be presumed without some évidence showing a state of 
afEairs from which négligence can properly be inferred, (Lyndsay v. 
Kailroad Co., 27 Vt. 643,) and that the burden of proof is upon the 
party setting up the négligence, is well established. Counsel for 
the libelant cite Mitchell v. Kailway Co., L. R. 10 Q. B. 256, where bags 
of tow and flax in possession of the défendant under an agreement to 
hold as warehouseman at the owner's sole risk were damaged by 
water, and it appeared that they had been stacked In the open air, 
without being raised above the ground, as they should hâve been, and 
that the tarpaulins placed over them were insuflBcient, and let the 
rain through. The verdict for the plaintiff was sustaiued, Blackbum, 
J., saying: 

"The Uability of an ordlnary baUee is to take ordinary and reasonable care. 
But, tf the défendants la this case are under that liabllity, there is ample évi- 
dence that they did not do that." 

It appeared that the damage resulted from the négligence specifled. 

In Chenowith v. Dickinson, 8 B. Mon. 156, a merchant had stored 
barrels of sait consigned to him in a frame warehouse on an alley 
back of his business house. Some of them were stolen by a thief, who 
elïected his entrance into the warehouse through a hole occasioned 
by a plank being off the side or rear of the building, and the court 
properly held the merchant liable for that négligence, which it ap- 
peared afforded ingress to the thief. 
v.63F.no.9— 60 
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In Morehead V, Brown.; 6 Jdnes, (5f. 0.) 367, a bailee for Mre of 
cotton placed it in an open lot, and left it tliere imcoveréd. Wlien 
deltyered to him it was in bad order by reason of want of rope, and 
of tbe bags being torn and rotten. The season was rainy/and tbe 
cotton, sinMng into the soft ground, was damaged. The plaintifE ob- 
tainçd a verdict, which was sustained on appeal. In this case also 
the négligence complained of was shown to be directly the cause of 
the damage. 

In Éailroad Co. v. Faler, 58 Miss. 911, cotton in transportation nn- 
der a bill of lading éxcepting liability for loss by flre was bumed, 
but tke évidence did not disclose how the cotton ignited. It was be- 
ing ti^ànsported upon flat, open cars. The court afflrmed the judg- 
ment below, (which had found négligence on the part of the carrier 
in the lise 6f such cars for the transportation of cotton,) saying that 
cotton was very inflammable, easy to ignite, and liard to extinguish; 
and that prdinary prudence would suggest that it should be stored in 
cars ofjiiich construction as would give the largest measure of se- 
curity. This case is clearly withln the gênerai rnle stated above 
that heglîgencse wiU not be presuined without some évidence show- 
ing a State of afEairs from which it can properly be inferred. Then 
cornes the case of Manufacturing Oo. v. Steamboat Oo., 50 N. Y. 121, 
where freight was deliverèd by the steamboat company upon its 
wharf at the city of New York early on the momihg of the 4th of 
July, 1886. A fire broke out on the wharf on the moming of the 
5th, and consumed the cotton. Loss by flre was a risk excepted in 
the bill of lading, and the question was whether the flre resulted 
from the négligence of the défendant The steamboat company had 
a private watdiman and two colored men, whose duty it was to be 
upon the wharf on the night of the fire. ITiere was évidence tending 
to show that the fire originated upon the wharf, and that there were 
no means there to extinguish fire. The steamboat cbmpany did not 
produce as witnesses the private watchman, nor either of the two 
colored men f eferred to, nor did it appear that there was any person 
upon the wharf when the flre broke ont. In the court below a verdict 
for the défendant was directed upon the close of the plaintiff's testi- 
mony, and judgment entered upon the verdict. The court of ap- 
peals reversed the judgment, saying that enough was shown to call 
upon the défendant to explain the circumstances attending the de- 
struction of the property, and that, in the absence of any such ex- 
planation, the jury would hâve been authorized to infer the want of 
proper précautions for its safety; also that the plaintiff's évidence 
of tiie absence of means for extinguishing flre, although not of the 
most satisfactory character, was suflQcient to put the defemdant upon 
proof, and that the défendant, possessing the best means of proof 
upon that subject, offered no testlmony with regard to it; also that 
the fact that the fire origùiated on the defendant's premises, in con- 
nection with the failure of the défendant to ofifer any explanation 
of its origin, or even produce any of the persons said to hâve been 
left in charge, or to show that they performed their duty, or that any 
effort was made to take the goods out of the reach of the flre, were 
circumstances from which the jury might hâve drawn inferences 
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unfaTorable to the défendant on the question of négligence, and that 
the nature of an accident may afford prima facie proof of négligence, 
and that négligence may be inferred from the circumstances of the 
case. I hâve no doubt of the correctness of that décision, but in the 
case of The Buckeye, 7 Biss. 23, a propeller caught lire and was de- 
stroyed at the wharf at Détroit. It was claimed by the libelant, 
who had shipped on the propeller a quantity of merchandise for 
Chicago under a bill of lading which excepted loss by fire, that the 
fire was the resuit of négligence on the part of oiïioers of the boat. 
The court said that there was no proof how the flre originated. 
From the statement of the case it appears that while the propeller 
was embarkiug passengers she was found to be on flre in the hold, 
near the boiler. The court said that the évidence was clear that the 
boat was as well protected against flre as any vessel that ordinarily 
navigates the lakes, and that négligence could not be inferred from 
the fact that the boat was on fire. In each one of the cases cited for 
libelant the facts proven bore a direct relation to the loss complained 
of. No such relation appears hère. The presumption that cotton 
laden on flat, open cars, and uncovered, took flre in transit from 
sparks from a locomotive, has no bearing upon a case where cotton 
is stored upon a bank at a landiag in the country on the Eiver 
Mississippi, and a mUe away from a little hamlet^ the only settle- 
ment in the vicinity. There was no reason to anticipate destruction 
of the cotton by fire, and no occasion, in the exercise of ordinary 
prudence, to take any précautions against fire; nor would it be rea- 
sonable to say that appliances for the extinguishment of flre should 
haive been provided, as might be expected where freight was stored 
upon a wharf in the city of New York. McBath, who purchased the 
cotton on an order from the libelant, knew that it was placed on the 
landing, and not only made no objection, but paid the storage. But 
counsel for libelant call attention to the fact that Burke testifles 
that he made an investigation into the cause of the fire, and ask, 
"Where is the resuit of it?" rnsistiag that, if the investigation had 
developed anything favorable to the libelee, the facts would hâve 
been disclosed. When we turn to Burke's déposition, however, we 
see that he had no personal knowledge of the facts, and that he 
derived his information from the agent of the Insurance company, 
which, as has already been stated, it is f air to infer stands behind 
the libelant, and is the promoter of this litigation. Burke tells us 
that the agent of the Insurance company, who had been investigating 
the matter, and from whom he derived his iaformation, assured Mm 
that the cotton was burned by McBath's men, and that, if he had 
the évidence of one or two more witnesses, he could put them into 
the penitentiary. Upon this state of facts, the fair presumption is 
not that suggested by counsel for libelant, but, on the other hand, 
that the agent of the insurance company had, upon investigation, 
satisfled himself that the flre was the work of incendiaries, actuated 
by hostHJty to McBath, and that the évidence was not produced for 
the libelant in this cause because it would négative the averment of 
negligenceu It is urged also that there was no watch placed over 
the cotton, but surely, unless the failure to adopt every préventive 
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agénqr Buggested by afterthought can bè reckoned négligence, tbere 
was no occasion, In tlie exercise of due care, to set a watch orer a lot 
of cotton while upon a landing at so lonely a place. Hàd tiie Cotton 
been stored in the warehouse, — ^wliich, however, did not belong to, 
and waa not under tlie control of , tlie libelee, — the probable resiilt 
would bave been that that would bave been jSred to accomplish 
the destruction of the cotton. My conclusion is that the averment 
of négligence is not sustained, and that the loss was within the 
exception of the biU of ladiag. The libel will be dismissed, at the 
Costa of the libelaut. 



THE BABBONL 
THE NELLIE B. UmiBAIili. 
BTBWAET et aL v. KUMBALL et ai 
(District Ck>urt, D. Maine. June 27, 1891.) 

No. 02. 

L Cotusiow— Bailing Vbsskls. 

Wliere two sailing vessels are approacMng each other nearly head on, 
or on close paraUel Unes, one of them salUng closehauled on the starboard 
tocli, and the other gotng free on the port tack, It Is the duty of the latter 
to keep ont of tbe way, and If a collision occurs she must be held In fault 
unleus she clearly shows that tho other vessel wa» guilty of fault causing 
the csollision. 

& Same— Damagbs— Interbst. 

A llbelant who recovers for a collision Is entitled to Interest when he bas 
been constantly urgent to bring the case to a décision, and when the clalm- 
ants bave strenuously sought delay in order to procure the testimony of 
material witnesses, whom they do not flnally produoe. 

In Admiralty. Libel by Thomas J. Stewart and others, owners of 
the schooner Babboni, against O. P. Eumball and others, owners of 
the barkentine Nellie B. Eumball, to recover damages for a collision. 
CJross libel by the latter against the former for tïe same collision. 
Deci-ee for libelants. 

Eugène P. Carver, for owners of the schooner Rabboni. 

Edward S. Dodge, for owners of the barkentine Nellie E. RumbaU. 

WEBB, District Judge. Cross libels for damages in a collision be- 
tween the two-masted schooner Kabboni and the barkentine Nellie 
E. Rumball, on the morning of October 10, 1888, at a point about 
midway between Handkerchief lightship and Shovelful lightship. 

This collision is attended with more than the ordinary diâiciilty 
arising from conflicting testimony. Practically the only important 
évidence cornes from the two captains. At the time of the alïair, 
each was, and for a long time before had been, on the deck of liis 
vessel. Each admits that he was seasonably notified of the ap- 
proach of the other. They differ not materially as to the exact place 
where the collision occiured, and somewhat as to the direction of the 
«find, and the précise course upon which the two vessels had been sail- 
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ing. Thèse différences might well be attributed to inaccurate obsfîr- 
vation, especially as one of the captains, at least, does not prétend 
to hâve based his testimony on any observation of tbe compass, and 
statements of distances are only estimâtes. But no explanation or 
solution of their contradictory statements respecting the relative 
position of the vessels when they were respectively seen, or of their 
subséquent management and movements, has been found by me, after 
very long and caref ul examination of the évidence. 

The proctor for* the owners of the Eabboni invokes the principle 
that the testimony of a crew as to what took place on their owu 
vessel is entitled to more weight than that coming from others. Ad- 
mitting the force of the position, I still find no aid; for the rule is as 
applicable in this case to one side as to the other. Each party testi- 
fles to the movement and management of his own ship, and under- 
takes to describe that of the other. As one side or the other is lis- 
tened to, the position and maneuvering is exactly reversed. One 
side says the vessels were approaching each other starboard to star- 
board, and on Unes that would hâve kept them a safe distance 
apart, when the barkentine suddenly ported her helm and ran di- 
reCtly for the schooner's bow, striking her within 30 seconds. On 
the other side it is said that the approach was on lines on which they 
would hâve passed a reasonable distance to the port of each other : 
but, as they came near, the schooner starboarded her helm and 
crossed the barkentine's bow, so close at hand that the collision was 
unavoidable. Each admits that he saw the light of the other at a 
distance of a mile at least. The hotir was a little after 3 in the 
morning, and the weather such that lights were fairly discernU)le 
from a mile and a half to two miles. Both claitn to hâve had régula- 
tion lights properly set and clearly burning. The captain of the 
schooner testifies that he saw both lights of the barkentine in suc- 
cession; flrst the green light, and then the red light. The captain 
of the barkentine says he saw the schooner's red light, but no green 
light, although, as he struck the schooner on the starboard bow 
near her fore rigging, he was in position to see it, if burning. The 
steward of the schooner testifies that it remained brightly burning 
through the night after the collision, and until taken down at day- 
light by one of the crew, Peterson. Peterson testifies that it was 
burning just before the collision, as he knows from seeing its loom 
on the rigging, but makes no mention of taking it down, and carry- 
ing it aft, the next morning, an omission that he would not prob- 
ably hâve fallen into if the fact were as the steward relates. Eixeli 
captain says he examined the otlier's light with his spyglass. 
As the captain of the schooner had the wheel and was steering ail 
the time, his use of the glass is not free from doubt. Both captaîns 
are men of great expérience, and well acquainted with navigation 
across the shoals. Both appeared well when testifying before the 
court. 

Tho proctor for the barkentine has carefully and exhaustix'ely 
analyzed the évidence, and, in a very able and forcible argument, 
pointed out and urged many inconsistencies and improbabilitics in 
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the case of the Eabbbni, wMch lie claitas are sufficieât to détermine 
the doubts of tMe case, and put «the schdoner whoUy in ths WTong. 
He especially presses the lime thât; one man had been keption look- 
oiit, without relief, and the absence of that lookout'sitèstiniony; the 
captain's keeping the wheel for some three hours, thoiigh a seaman 
other than thelookout who might hâve taken it was on deck ail the 
while; the différent statements as to courses and wind found in 
the protest, the libel, thé answer to cross libel, and Capt. Tapley's 
évidence; the inconsequential reason for tacking sÔ far from Shovel- 
ful lightship; the improbability that an experienced: seaman would 
hâve pursued the track stated^ and the probability that the schooner 
would hâve brought up on the Stone Horse shoal if he had done so. 
He conténds that the testimony from the lightships, and that of the 
captain of the steamer who towed both vessels to Vineyard Haven 
the day after the collision, confirma bis criticism, and supports the 
conitentîon on the part of the barkentine, and the allégations of the 
answer to the libel and those of the cross libel. This argument cer- 
tainly is persuasive, and leaves my mind in a degree of hesitancy as 
to the correctnesà of the conclusion I hâve reached in respect to 
thèse mses,— a lack of such unquestioning confidence as I wish. 
In justice to the owners of the barkentine, it should be said that 
their efforts to secure the testimony of the second mate and the two 
seamen on the lookout and at the wheel at the tiitie of the collision, 
well known to the court» fifily rdieve them from any préjudice that 
might arise front the nonproduction of those witnesses. 

But the undisputed and concurrent testimony of ail the witnesses 
from both vessèls is that thé Eabboni was on the starboard tack, 
neàrly if not not quite closehauled, and the barkentine yeas sailiuiï 
free on the port tack. It was then the duty of the barkentine to keep 
dear, and, f ailihg to do so, the burden is on her to justify hep failuro 
and exonerate heraelf from fault. This is not controverted. The 
effort bas been to avoid the responsibility by showing that the whole 
trouble was caused by the wrongful and inexcusable navigation of 
the schooner. Ifotwithstanding the hesitancy above stated, I do not 
feel warranted in saying that the biu-den has been successf ully met 
and the exonération clearly established. The decree must therefore 
be in favor of the libelants, Htewart et al., and the cross libel jnust 
be dismissed, with costs. Unleâs the parties agrée upon the amount 
of damages, the assessment wiU be referred to an assessor. 

ON QUESTION OF DAJMAGIÎS. 
(June 2T, 1S91.) 

The questions raised in respect to the amount of damages make it 
necessary for préservation of légal rights in case of appeal to déter- 
mine the value of the Eabboni immediately before the collision. 
Upon this matter of fact the e\idence is not so plaiu as I would like; 
but, taking it altogether, I can reach no more satisfactory estimate 
than |3,600. It is true, as conténded by respondents, that the judg- 
ment of compétent experts, who hâve known and been familiar Avirh 
the vessel, is more satisfactory than that of equally compétent wit- 
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nesses, who form tlieir estimâtes from verbal descriptions and data 
lîke âge, original cost, material used in constiniction, and tlie gênerai 
history of the sckooner. But one of the respondents' witnesses, who 
saw and exainined the vessel after completion of repairs after the col- 
lision, valued her at $3,500. The suri-eyors valued the wreclc at New 
Bedford at $800. The bills of everything which entered into the 
construction and served to restore vaine amount to $2,984.71. 

The proctor for respondents, as I think, rightly contends that the 
value of any vessel is not to be deemed enhanced in the exact amount 
of moneys expended in repairs. If it were, the two sums — surveyors' 
estimate of |800 for the wreck, and the |2,984.71 expended for res- 
toration — would give us a value of |3,784.71. It is true that there 
may be, by reason of the substitution of new inaterial for old, an in- 
crease in value to some extent. But on the whole, I, as before said, 
adjudge the value to hâve been $3,600. In addition to $2,984.71, that 
actually went into hull, chains, anchors, spars, sails, and rigging, are 
shown undisputed biUs amounting to $711.57, viz.: 

New Uedford lowboat S 54 00 

Oarting cargo 5 00 

Surveyors 18 00 

Tôwage 3210 00 

IfXimltiire lost 17 00 

Stores lost and Injured 31 06 

Olotbing and cluirts 41 60 

Oaptiin's fares 2 35 

ElepàlPing clock 1 05 

Bostowliig cargo 1 50 

Dlschargilig and pumpmg 127 36 

Oarting and loadlng cargo 92 65 

Ç711 57 

Thèse items are properly chargeable, unless by reason of some 
breach of duty or gross lack of prudence the repairs were inex- 
cusable. Thèse bills, together with the $2,984.71, make an aggi-egate 
of $3,696.28, certainly not so in excess of the value I hâve placed on 
the vessel as to indicate such improvidence as amounts ta a fault, 
working forfeitm-e of claim for restitution. 

The principal objection is made to the item of demurrage for 3;î 
dajH at $24 per day, amounting to $792. That this number of days 
actually elapsed between the collision and the completion of repairs 
and reloading, and that the rate per day is reasonable, is not disputed ; 
but it is claimed that an unnecessary number of days were consumed 
by want of diligence, and it is further urged that under the circum- 
stances of the value of the Rabboni, and the sum it would cost to re- 
pair her, no demm'rage should as matter of law be allowed. I am 
pursuaded that some time was lost through the inactivity and in- 
attention of the master and owners of the Rabboni, and for that 
time the respondents cannot be properly held. For this, a déduction 
of five days vrill be ample. The other objection I overrule. Then, 
adding $672 for demurrage to $3,696.28, we hâve $4,368.28 to be 
allowed. 

Interest is claimed on this allowance from November 24, 1888, the 
date when the bills were flnally paid. In view of the facts of this 
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case, I tliink that this interest also shoold be allowed. The libelants 
were constantly urgent to bring the case to a décision, and the 
claimants strenuously sotight delay, in conséquence of thé absence of 
material witnesses, tUl at last the court gave a final allowance of 
time to procure the attendance or the dépositions of those witnesses, 
and the case was heard without them. 

Interest on .54,368 28 

From November 1888, to Jiuie 24, 1891, Is 416 16 

Amountit^ to HJSi 44 

—For which, with costs, let a decree be now entered. 



TOT^BBONL 
THE NBILLIH B. KUMBALIi, 
(Oircalt Court, D. Maine. December 12, 1892.)! 

1. COIXISIOK— LiGHTB Ain> LOOEODTS. 

, In a collision case, where thérè Is a dispute aboût llghts and thelr bear- 
Ings, the lack of a proper Inokout or the absence of his testiipony bai) a 
yery i;reat welght agaiust tlie vessel déficient in this reispect 
S. Samk— Bbtwbbn Saiuno Vkssbia 

A . schooner and a barkentine approacblng each other at nlght nearly 
hea4 o^ or on close parallel courses, came Into collision, the latter atrlk- 
Ing the former on the port bow. The schooner was aalling closeiiauled 
ou the starboard tack, whlle the barkentine was going free on tbe port 
tack. .The court found, on conflicting testimony, that the barkentine was 
to leeward of the schooner; that the schooner was allowed to fall off so 
as to contrlbute to the disaster; and that no sufflclent explanatlon for so 
doing was given; and ajso that the barkentine, havlng plenty of sea room, 
and with knowledge of the àchooner's approach, failed to keep away, as 
she mlght haye doue. Heldi that both vessels were in fault, and the dam- 
ages should be dlvided. ; 

8. SaMB— EVIDBNCB— APPEAI4. 

Where there Is great confllct In the évidence as to the value of a vessel 
damaged by collision, *he flndlng of the district court as to her value wiU 
not be reversed by the circuit court on appeal. The Parthian, 48 Ped. 
Bep. 664, followed. 
4, Same— Damages Limited to Valtjb op Vbssbi and Pbbight. 

Damages for injuries to a, vessel by collision should not cxceed her value 
and her net pèndlng frelght, (to be computed by the rule glven In the 
oplnlon.y where this will fully Indemnlfy her owners. The class of cases 
where more Is allowed should be strictly llmlted. 
Si Samb— Intbbbst AS Damaoes. 

Where not more than the value of the vessel and her net pendlng frelght 
is allowed as damages for collision, interest should be added to make com- 
plète restitution. 

Appeals from the District Court of the United States for the Dis- 
trict of Maina 

In Admiralty. Libel by Thomas J. Stewart and others, owners of 
the schooner Babboni, against O. P. Eumball and othera, owners of 
the barkentine Nellie E. Eumball, to recover damages for a coUision. 
Oross libel by tiie latter against the former for the same collision. 
The district court found, that the barkentine was alone in fault, and 
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decreed accordingly. 53 Fed. Rep. 948. Her owners appeal. De- 
cree modifled. 

Eugène P. Garver, for the Eabboni. 
Edward S. Bodge, for the Eumball. 

PUTNAM, Circuit Judge. On thèse appeals the owners of the Nel- 
lie E. Rumball, the barkentine, hâve produced important testimony 
which the leamed judge who heard the cases below did not hâve the 
beneflt of. On the other hand, the owners of the Eabboni, the 
schooner, hâve not yet produced thetr lookout. In the light of the 
new évidence, ail the proofs as they appeared to the district court 
eeem to require re-examination. 

The day af ter the collision, Capt. Tapley, the master of the Eabboni, 
noted his protest, in which he stated the wind was N. W. by W., and 
his course was W. S. W.; and Capt. Johnson, the master of the Eum- 
ball, the same day stated in his protest that the wind was W. N. W., 
and his course N. E. by E. 1-2 E. In one part of his évidence Capt. 
Tapley makes his course southwest or southwesterly, and expressly 
states that it was by compass; and the libel in behalf of this vessel 
allèges that she was closehauled on the starboard tack, and heading 
southwest by compass. Therefore, on the statement of this mastet, 
he was able when he made his protest to give the gênerai course of 
his own vessel and the direction of the wind with approximate ac- 
curacy. He attempts to persuade the court that the notary.did not 
correctly take down his oral statement. But inasmuch as he testifles 
unqualifiedly that his vessel was closehauled, and that she could 
lie as snug as flve points, and gave in his protest the wind five points 
off from her course as stated therein, the notary, if he misunderstood 
him, must hâve done so with référence to both facts, which is ex- 
tremely improbable. 

Moreover, Capt. Tapley's protest is in harmony on this point with 
the facts in other respects. I think it may be accepted that Capt. 
Tapley thought he could make the Handkerchief lightship well enough 
without another tack, and that the last tack he made was somewhat 
southerly — he says about a half a mile — from the Shovelful lightship, 
where tiiere was sufficient water for a vessel of his schoonei^s 
draught; and, even without the clear admissions to that efEect in his 
testimony and elsewhere, it is to be presumed his vessel would on this 
tack bear away directly for the Handkerchief. I am therefore sat- 
îsfled that the Eabboni headed on her last tack somewhat more west- 
erly than the chart course between the lightships, and that she bore 
generally somewhat across the course of the Eumball, although in 
very nearly the opposite direction. I hâve no reason to doubt that 
Capt. Johnson's protest gave the gênerai course of his vessel correctly. 
The logs of the two lightships are rather gênerai, but they are con- 
sistent with Capt. Tapley's holding a course fully as much to the 
westward as his protest states. 

It does not appear important to investigate the claims as to tJie 
aUeged improper position and déficient illuminatlng power of the 
Eabboni's lights, as it is clear that those claims, if sustained, would 
not help to solve the dtfiiculties of thèse cases. The witnesses for the 
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Ralîboïii tèstîfy that tlie green light of the other vessel bore coù- 
stantly, tiU just before the collision, oTer their starboârd bow, and 
the wltneeses for the EumbaU testify that the red Ught of the Rab- 
boni bore over their port bow. The cases tum mainly on this discrep- 
ancy. Hiere is no proof that the Rumball did not seasonably see the 
Rabboîii's Ughts, and on the case as made by the Rumball, and on the 
courses of the vessels as found by me, she could not hâve been misled 
by their OTeriapping eaoh other, though she might hâve been on the 
case as inade by tiie Babboni. If the two vesséls were constantly 
green to green, their courses could not thereafterwards intersect, 
and perhaps never had intersected, and the Riimball must hâve been 
to the windward; and, if not green to green, the Eabboni might or 
might not hâve crossed the intersection of tte courses, if they did in- 
tersect, but the Rumbail must hâve been tp the leeward. On the lat- 
ter hypothesis, inasmuch as the schooner was closehauled, and as a 
fresh northwesterly wind on thls coast would ha^dly draw steadily 
from the same point of the compass, a slight fault or inattention at 
her wheel might hâve allowed her t» hâve fallen off under the how 
of the Euniball in such Vfaj as, in connection vdth the admitted 
change of the wheel of the latter when the collision was imminent, 
would hâve hrought the vessels together quite in the direction in 
which they in fact collided. On the other hypothesis, — ^that is, with 
lights green to green, — ^although of course it would not bave been im- 
possible for the Eumball to swing so as to run upon the starboard 
bow of the schooner in the direction of the collision, yet, with the 
Eabboni holding her cour^, this could hâve occurred only through a 
change of thatof the Eumball of quite eight points, improbable of it- 
self, and quite incredible in the face of the fuU and careful manning 
of her deck, clearly shown by her witnesses. Capt. Tapley was very 
likely trying to meet the force of this proposition, by shifting his 
statement of his vessel's course from W. S. W. to S. W. This, if true, 
would hâve dimiiiished the improbabUity, but not removed it. For 
this reason, and also because of the probable courses of the two ves- 
sels as already explained, and, further, because of the présent pré- 
pondérance of proof s in behalf of the Eumball, I conclude that she 
was at the leeward prior to the collision. 

The Hercules, 17 Fed. Rep. 606, relied on by the Eabboni, does not 
apply, because what is there stated to be improbable did in fact oc- 
cur in the cases at bar; and the question is not the improbability of 
the occurrence^ but oïdy the balance of improbabilities as between 
the two vesséls. Neither am I aided by the rule relied on in behalf 
of the Eabboni, touching the spécial weight to be given to testimony 
of persons aboajpd a particular vessel as to her own movements, as this 
rule is neutraUzed in the cases at bar. I am satisfled there were no 
other lights in the vicinity '^hiçh cduld hâve been mistaken for those 
of either vessel cpncemed in this litigation. 

Capt. Tapley's discrepancies in stating the course of his vessel and 
direction of the wind, especially in view of his positiveness in re- 
ferriug them to compass observations made by hùnself, hâve considér- 
able weight in determining the balance of évidence in such close cases 
as thèse at bar, although the leamed judge who saw and heard hlm 



teslify cômmented favorably on his graieral appearance. Peterson, 
the oùly other wltness in behalf of the Eabboni, is apparently honest 
throùghont His positiveness in maintaining that the wheel of the 
Bàbboni had not been changed, althongh it is not to be accepted, 
does not bear against him, as it is not uncommon for honest witnesses 
to give conclusions Instead of actual observations. At the critical 
mOiiient he was away from the wheel, having flrst "walked down to 
the lee side," and then "corne up to the weather bow, — ^weather side." 
Peterson testifies that he saw the Kumball's green light a half point 
on the weather bow of the Eabboni Capt. Tapley makes it a point 
and a haU to two pointa and a half. It is possible that, when the 
Bumball was first sighted, Peterson might hâve seen the green Hght, 
inasmuch as the vessels were nearly head on, and the schooner was 
Crossing the course of the barkentine. From his position "aft on the 
starboard quarter," he might easUy hâve miscalculated the bearing 
of the light more than the "half a point" which he testiûes to, and it 
ia possible that at times the Eabboni yawed enough to bring the Bum- 
ball temporarily on the weather bow. There seems no impossibility 
in reconcUing Peterson's testimony with the real facts in the case: 
but, if there was, it is clearly overbome by the great weight of the 
évidence for the Eumball. 

It is either the misfortune or the fault of the Eabboni that her look- 
out is not produced as a witness. It is questionable whether he re- 
ported the Eumball at ail, but it is certain that he did not report the 
change in her lights which the Eabboni clahns occurred. It is strange 
that neither the testimony of Capt. Tapley nor that of Peterson 
takes any account whatever of him at the time of collision. This 
lookout had been on duty forward nearly four hours, and waa only 21 
years of âge; and it is not a violent presumption that he was drowsy 
during ail thèse occurrences, rf not asleep. It may be that he faôled 
to report change in the Eumball's lights becanse there was no change. 
He was discharged by the Eabboni soon af ter the collision, when he 
had no right to such discharge. While it is undonbtedly true that 
the want of a lookout, or of his évidence, cannot affect the conclusions 
of the court when it is clear the collision did not arise from his neg- 
lect, yet, when this fact is not clear, or when, as in the cases at bar, 
there is a dispute about lights and their bearings, the lack of a proper 
lookout, or of his testimony, bas very great weight against the vessel 
déficient in this respect. It is needless to refer to authorities touching 
this well-known elementary proposition. 

Two witnesses bave been produced by the Eumball on this appeal 
who did not testify in the district court, — onè, the man at the wheel, 
and the other, the lookout. Their évidence was taken under circum- 
stances which largely overcome the presumptions against the testi- 
mony of several of a crew given en masse whUe they remain a crew. 
They had been discharged long before. One was living in Sweden and 
the other at Chicago; and the testimony of the former was taken on 
interrogatories and a commission, and of the latter orally, and each 
under such circumstances that there was no apparent opportunity of 
collusion between them. Their évidence appears fair. That of the 
man at the wheel is not so distinct on certain points as that of the 
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lookont, àndTice versa, and tihere are some discrepancies; but each 
refntes positâvely the claim of tte Eabboni as to the relative positions 
of the vessels. The cases are very difficult; but on the whole I hold 
that the Bumball waa to the leeward, and If the schooner had firmly 
kept hOT course the collision would probably hare been avoided. 
There ia no claitn that she made any change in the extremity of dan- 
ger. Indeed, it is strenuously denied that she eased ofE even in that 
émergency. And therefore, as she does not explain or excuse her falJ- 
ing off, but denier it, she mùst be held in fault 

It appears that this thoroughfare is soïnetimes crowdedL But this 
night nô other vessels were in range. There were ample water and 
sea room, and weather suited for easy and safe navigation. It is im- 
probable that the schooner fell oflf very considerably. The man at 
the Bumball's wheel states that she steered "rather hard;" the wind 
was fresh and puffy. And Oapt. Johnson admits that the Rabboni 
might hâve been making some lee way, perhaps the équivalent of a 
point; that the tide might hâve taken her on the weather bow, and 
set her off a little; and that this perhaps was what made him think 
she was comlng down on him. Under thèse circumstances he chose 
to run under her lee on courses which, if calculated correctly and 
held by both vessels, would hâve given, in his opinion, a clear way of 
four or five iengths. But this opinion embraced several éléments 
liable to ttncertainties; and I am not satisfled tiiat he made the mar- 
gin which hefcould hâve made, easily and properly, for èrrors in his 
calculations, or for the contingencies which might disturb them. He 
appâreùtly felt this whén, in his évidence, he replied that he "don't 
ealculate to mn a vessel ashore for the teake of giviïig a man a four 
or flvë mUes berth." His statement that the Eabboni's light kept at 
substantially liie' saihe point on his port bow, "if anything, settUng 
âown on him soiùewhat," proves that he was advised that the vessels 
were nearly head on, or were drifting together. Indeëd, he tes- 
tifléd that, when he first saw her huU, she was just about on 
an opposite course, and only about half or three quarters of a 
point on his weather bow. He also testifled that after this she 
seemed or began to "drop do^n" on him; that he then told the 
man at his wheel "to keep off a little, so as to give her a lit- 
tle more room;" that he "walked aft and saw the man heave the 
wheel up;" and that "he put it.pretty well up, because I told him 
to keep her off." But his order was only to "keep her off a littla" 
Why, then, was the wheel put "pretty well up?" He continued: "I 
walked aft and saw the man heave the wheel up, and when I tumed 
round again she had swûng right off across my bow ;" and in reply to 
the court he emphasized this. This agrées with his protest, which 
states that when the schooner "changed her course, and was heading 
to cross our bow," the vessels were "within a few Iengths of each 
other;" and ail this confirms the theory that Capt. Johnson was ont of 
reason in the statement of his opinion that, had the schooner kept her 
course) there would hâve been a clear way of four or flve Iengths. 
However, I am not now referring to his testimony as bearing on this 
particular point, but to compare it with his protest of October 23» 
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1888. This says that when he saw the Eab'booi's light, "about one 
mile," he "kept off about half a point;" that "as she neared," "to 
give her as wide a berth as possible," he "ordered the helm hard 
aport;" that, when this order was given, her "red light was still in 
full view;" that, "immediately after," he saw she was "heading to 
cross oor bow;" and that "the vessels were then within a few lengths 
of each other." It is, indeed, difficult to reconcile his testimony 
with his protest. As the latter was made so soon after the collision, 
it must stand as against his évidence; and it impresses the court 
strongly that the order "hard aport" was given because Capt. John- 
son found unexpectedly that he was close aboard the schooner. 

In this connection I flnd mnch support in the conclusions of 
The Laura V. Eose, 28 Fed. Rep. 104, and of The City of St. Au- 
gustine, 52 Fed. Eep. 237. I regard this as one of that class 
of collisions which ordinarily would not happen, if either ves- 
sel used the great care incumbent on those navigating the 
crowded coasts of New England, in behalf not only of prop- 
erty, but of hmnan life. While it is not necessary to say 
that there is any strict analogy between the rules of négligence goT- 
eming Inland carriage and those goveming water-borne commerce, 
yet human Irfe is worth the same on the océan as within the body 
of the county; and the underlying principles of the duty incumbent 
on aU whose errors may imperU it, and of public policy, are the same 
eterywhere, so far as they require the utmost vigilance and the ex- 
bremest précautions in behalf of safety. There are times of péril, and 
Indeed times when there is no immédiate peiil, when we must accept 
as conclusive the exercise by a master of a vessel of his best judgment 
M fonned on the spot^ though the resuit may show it erroneous and 
fatal, and also when close hazards must be run. But this instance 
bears no such character. ITnder the circumstances of thèse cases, the 
master had full chance to form correct déterminations, or to make 
ample margin for errors; and he fell far short of the positive duty 
resting on him, as sailing free, to keep clear of the schooner, and to 
show that he did this. Therefore I must condemn each vessel to pay 
half of the damages, and of the costs in each court. 

As to the value of the Eabboni, the state of the proofs brings thèse 
cases with great aptness within The Parthian, 48 Fed. Kep. 564. I ac- 
cept as to this the finding of the learned judge of the district court, 
flxing it at $3,600, and for the same reason his détermination as to 
the proper cost of repairs. I think it safer to limit strictly the class 
of cases in which more is allowed than the value of the vessel and her 
net pending freight, if lost. The Venus, 17 Fed. Eep. 925, 927; The 
Glaucus, 1 Low, 366, 372; The Cambridge, 2 Low, 21, 26. The own- 
ers of the Kabboni will be fuUy indemnified by thèse allowancee, es- 
pecially as they retain the salvage. When not more than the value 
of the vessel and pending freight is given, interest should justly be 
added, to make complète restitution. Therefore, in Computing the 
damages, the commissioner will take, as those suffered by the Eab- 
boni, the value of the vessel, $3,600, and the net pending freight, with 
interestj both to be computed by the rule given in Marsden on Cc41i- 
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sioasj ^(3d' Éd. pp. 111, 112.) Igive himno spécial directions for esti? 
niUtinè th.e damages suffèred by the Eumball, except td makè cor- 
respondlng allowaûce of interest. ; ' 

Déctèe of the district court modifled; both. vessels atfanlt; each to 
pay oaie half ùî ail damages, and of tbe costs in each éourt; and 
"William Mi Bradley is appointed commissioner to assess the daina.ges 
on thè priiieiples of this opinion. 



MIGNANO et al. v. Mac^JStDBBWS et ai 

CALIPANO et al T. aâ.MB. 

(Circuit Court of Appeals, Second Circuit. Februaiy 7, 1893.) 

SHIPPING — CHABTfliB PaBTT — RePOBT TO CuSTOMHOtJSB — KiGHT TO InWAED 

Business. 

A clatise of a charter party providing that the vessel is to be "reported 
at the cxMtomhotise" by the charterers' agents or their appointées, is not 
équivalent! to a conslgnment to them, and does not give them the right to 
do the inward business of the ship. 49 Fed. Bep. 376, afltened. 

Appeals from the District Couri; ôf the United States for the South- 
ern District of New York. 

In Admijral^. labels in personam by Andréa Mignano and an- 
other against Bobert MacAndrews and another, compo^g the ârm 
of Eobt. MacAidrews & Co., and by Gaspare Oalifano and another 
against the Sî^he, to recover a balance of charter hJre of two 
vessels. Decrees were rendered f ot Ùbelants. 49 Fed, Rep. 376. Sub- 
sequently, on application by Ubelants, money deposited on tender 
waâ paid to thèm. 51 Fed. Bep. 300. Bespondents appeal from 
decrees. Affirmed. 

Mr. Adams, fOT appellants. 
Harrlngton Putnam, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LAC0MB;É, C5ircuit Judge. Thèse are appeals by respondents 
from decrees of the district court for the southem district of New 
York, entered February 4, 1892, in faror of the Ubelants for the full 
amount of their respective claims. Two Italian vessels — ^ihe Tere- 
sina Mignano and the Francesco R. — ^were chartered by respondents 
under their flrm name of Eobt. MacAndrews & Oo. to bring each a 
cargo of licorice from Smyma to New York. The form of charter 
party was one prepared by respondents, and in use by them about 15 
or 16 years. It contained the foUowtng clause: 

"The vessel is to be reported. at the customhouse, New York, by Messrs. Mac- 
Andrews and Forbes, 55 Water street, charterers' agents, or by whom they 
may appoint, or pay £20, and whlch sum is hereby agreed upon, not as a pen 
alty, but as Uquidated damages." 
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Upon arrivai in each case the captain; received written notification 
from respondents, requiring Mm to "deliver his papers to Mr. Jolm 
0. Seager, who wiïï enter tiie vessél in tlie customliouse for our ac- 
count," etc. Before complying with tliis request, the captain com- 
municated with Seager, informing him that for such serrice he 
would "only pay the regular custom brokerage of $3." In reply 
Seager stated that his charge for "doing sailing vessels' inward 
business is the usual five cents per register tonnage;" insisted that 
the ship was "consigned to Messrs. MacAndrews & Forbes, whose 
represenliative he was;" and notified the captain that "if he refused 
to follow ont their instructions they would coUect fine as per char- 
ter party." The master thereupon in writing and persoiially ten- 
dered tlu^ee dollars, with the ship's papers, to Seager, who declined 
the ofEer, and refused to enter the sMp, unless he were giren her 
inward business. Thereupon the mastCT caused the vessel to be 
entered in the customhouse in respondents' names by another broker, 
paying three dollars therefor, whlch was in fact the regular fee for 
such service. The inward business Was attended to by Punch, Edye 
& Co. Eespondents deducted £20 in each case from the amount of 
freight they tendered, claiming the right to do so as liquidated 
damages for breach of contraet. The tender was refused, and ac- 
tions brought for full amoimt of tEe freight in each case, with the 
resuit above îndicated. 

The entire dispute in the case arises upon the interprétation of the 
above-quoted clause in the charter party, — ^appellants insisting that 
it is équivalent to a consignment of the ship to respondents; the ap- 
pellees insisting that it means simply what it says, and no more. 
Certainly there is no ambiguity on the face of the paper. The Ee- 
vised Statutes provide that within 24 hours after arrivai the master 
of a vessel from any foreign port shall report the arrivai of the 
vessel, "and he ehall, within 48 hours after such arrivai, make a 
further report in writing to the collector of the district, which re- 
port shall be in the form and shall contain ail the particulars re^ 
quired to be inserted in and verifled like a manifest." Eev. St U. S. 
§ 2774. It is difflcult to see how words more apt for expressing the 
discharge of this particular function could hâve been selected than 
those Ifeed in the charter party, — "vessel to be reported at the 
customhouse." Being a document prepared by the charterers, and the 
clause being manif estly inserted for their beneflt, ambiguities, if any 
there were in its phrasing, should be resolved agatast them. Any 
suggestion that the phrase "vessel to be reported at the custom- 
house," etc., was, in the mind of the draughtsman, the équivalent of 
the phrase, "vessel is consigned to," etc., is shown to be clearly un- 
tenable upon inspecflon of the document itself. When chartered, 
the vessels were lying one at Casfellamare, one at Naples, and were 
to proceed thence to Smyma to receive cargo. For their disposi- 
tion at that port the charter provides: "Vessel to be consigned to 
charterers' agents at her port of loading." Had it been the inten- 
tion to consîgn her to charterers' agents at port of discharge, the in- 
ferenoe is irrésistible that similar language would hâve been used. 
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Vei?y dear and posiliTe eviaence of controllirig^ custâm; or of prac- 
tical constriictioji by ihe parties, op of failure by them tô express 
thelr true intent in the âociuuent they sîgned wbùld be r^uired te 
conviace that a written instrument so plainly exprèssed is really 
ambiguous, and to résolve that ambiguity la favor of the party who 
prepared it. We do not find «-uflicient évidence in tbis case to 
warrant sueb a conclusion. The fact tbat veitb the assent of 
charterera' ageats, or at their request, Funcb, Edye & Oo. had on 
former occasions acted as consignées of ships under similar charters, 
attending both to théir reporting at the customhouse and to their 
inward buaLaess, is not sufflcient to establish a prâctical consianio- 
tion of the clause such as appeUant contends for. The assent of 
charterers' agents was necessary to the «élection of that firm as 
agents to report, and it does not appear that their sélection on thèse 
occasions as agents for the inward business was not as much the 
act of the ship owner or his représentative, the master^ as it was of 
the charterers or their agents. The circumstance that, as soon as 
thé charterers' agents selected some one else to do the reporting, 
the master Insisted on putting his ship in the hands of Funch, Edye 
& Co., certainly warrants the inference that the sélection of a con- 
signée of the ship on former occasions had not been abandoned by 
the owner, and that said firm had acted before in that capacity, not 
because the ship owner assented to the strained construction of the 
clause which appellants seek to establish, but because he himself 
selected the consignée, either personally or through the master. 

The new évidence iaJken on appeal shows only that when, in former 
charters, the représentative of the owner had inserted a clause, "and 
to Gulnio Erminto's agents for ship's assistancei," etc., the char- 
terers were solicitous that it should be distinctly understood not to 
supersede the "printed clause as to ship being reported inwards by 
[their] own firm or [their] agents." If the clause really meant more 
than it says, it woidd seem natural that the charterers would hâve 
expressed solicitude for the préservation of ail the righte they 
claimed it secured to ibem. 

The decree of the district court is afftrmed, with costs. 
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GATES V. BUCKL 
(CJirctdt Court of Appeals, Eighth Circuit January 27, 1893.) 

No. 161. 

1. Appbal— Rbtiew— Injunction. 

The question of the jurlsdiction of the circuit court in foreclosure proceed- 
ings cannot be considéred in tlie circuit court of appeals, whëre the only 
décision given and order made below was on an application for an injuno- 
tion to restraln proceedings in the state court concemlng the same subject- 
matter, as in such a case the foreclosure is still pending in the circuit 
court. 

2. Appbal— Jdbisdictional Question— Final Jddgment. 

When a plea to the junsdiction of the circuit court has been overruled, 
the case must proceed to final decree upon the merits before any appeal 
can be taken on the jurisdictional question, appellant then having the right 
to go to the suprême court on the question of jurlsdiction, or to brlng its 
entire case before the circuit court of appeals. McLish v. RofC, 12 Sup. Ct. 
Kep. 118, 141 U. S. 061, followed. 
8. FEDERAL Courts — Jorisdiction — Fohbclosurb — Lands in Custody oj 
State Court. 

Where an attachaient Is levied on realty in a suit In the staté court, and 
proceedings in equity to cancol an alleged fraudulent conyeyance of the at- 
tached property are also instituted thereln, the United States circuit court 
cannot acquire jurlsdiction as to the land for the time betng, so as to enable 
it to enjoin the Utlgants in the state court from proceeding thereln, at the 
tastance of a party to such équitable suit, who has filed a bUl In the fédéral 
court to foreclose a mortgage upon the land in question. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

In Equity. Suit by Charles L. Bucki against Victor Meyer and 
others to foreclose a mortgage upon realty, to which Ferdinand 
G-ates was made a party défendant by amendment of the bUl aver- 
ring that he claimed a lien upon the mortgaged realty by an attach- 
ment thereof in proceedings by Mm in the state court. Thereafter 
an interlocutory injunction was granted by the circuit court re- 
straining said Grates from applying to thé state court for a,n 
injunction against the prosecution of the foreclosure suit by com- 
plainant. Défendant Gates appeals. Eeversed. 

Statement by SHIBAS, District Judge: 

On the 15th day of Jvme, 1889, Victor Meyer and Bvelyn K. Meyer, rési- 
dents of the City of New Orléans, La., executed a deed of conyeyance of cer- 
tain realty sltuated in Jefferson county, Ark., loiown as the "Corinne Place," 
to the Farmers' Land & Loan Company, a corporation created under the 
laws of the state of Loulsiana, for the expressed considération of $40,000, of 
wliicli amount $24,000 were to be pald in certiflcates of the capital stock of said 
corporation, and for the remaining $16,000 the said corporation was to issue 
coupon bonds for $1,000 eaoh, payable to bearer, and coming due July 1, 
1909, and to secure the payment of the bonds, principal and interest, the said 
Victor Meyer reserved in lîie deed a vendor's lien upon the property conveyed, 
and the Farmers' Land & Loan Company also signed said oonveyance, thereby 
making the same, on its behalf, a mortgage to secure the payment of the 
bonds representing the $16,000 of the purchase prlce. Thls instrumeiat was 
filed for record in the proper office of Jefferson county, Ark., on the 29th of 
March, 1890. On the 25th of December, 1890, Ferdinand Gates brought an 
action at law tn the circuit court of Jefferson county, Ark., against Victor 
Meyer and Adolph Meyer, partners under the flrm name of V. & A. Meyer & 
Co., to recover the sum of $10,000, and eaused a writ of attachment to be 
v.53F.no.lO— 61 
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Issued against said défendants as nonresldents of the state, the same being 
levled on the realty known ajs the "Corinne Place." In thls action. In due 
ttme, the plaintifE obtained Judgment agaifist the attached property, constnicb- 
Ive serrice of thepeiJAewy of the action having been glT^ to the défendants 
therein, in accordante with the provisions of the sfatntés of Arkansàs. 

OH the 6th of January, 1891, Gates Instituted a suit In equity in the circuit 
court of Jefferson county against Victor Meyer, Adolph Meyer, and the 
Farmers' Land ^ Lo8a Company, settlng forth the fact of the issuance and 
service of the wrti OÏ'fc^ïttc^itient in the laW aûtifjn, the rendition of the 
judgment thèrehl,^'?(fld' former âVeïTiilg that the conVeyknce of the realty by 
Victor Meyer ti6 thé MîtoW Lahd & Loân Company, as above stated, was 
a fraud, and vbld ^ agaïast sàid Perdliiand Gates as a créditer of said Victor 
Meyer, and prayliig tiifet the iSaihe might be eet aside and canceled. Upon an 
application made when the bUl in equity waa flled, to wlt, on January 6, 1891, 
Gabe Meyer w^is appoiiitë^ by the clrctdt court of Jefferson county receiver 
hi said suit, wlth authbritjr to take charge of the property Involved lu the 
proceédihgs, to collect 'tiléi ^ents coniihg therefrom, akid otherWise care for the 
same, àild, constActlvy'^fervlëe bélng made tipon the nonTOsldent défendants, 
thé TOiiîplalnailt ptOoeédèd' tô take téstlmony by dépositions in support of the 
ailègatfons of his blll. OW the 16th day ôi' February, 1892, Charles L.. Bucki 
filed a bill In equity in the United States ttlrôtilt court for the eastem district 
of' Arkansàs igalnst the Fttrmers' Land & Loan Company and Victor Meyer 
and Bvelyn K. Meyer, wherein It was averred that the coihplalnant was a 
oltiien^f thë staté of New York, thè/deféndants being cltizens of the state 
oT'Ijdtiisiana', and that cOiiiplalnant was the owner of the 16 coupon bonds 
issiied by tlife FarmeW Iiànd & Loâh Company in part payment for the pur- 
chase of the Corinne placé, ând whlch Were iecured by the miortgage Included 
In the" ptovislons of the Joint instrument exeCuted by Victor Meyer and wife 
aiid the Farmérs' Land & SLoan Company under date of Jilne 15, 1889; and 
that tbrough the f aUure td i)ay thé Interest couiwns the whole debt had been 
declayed to ,be due in pm^uan<» to .provisions to that effect contaîned in the 
mortgageglven to secuife 'payment of the bonds, wherefore a foreclosure of 
the vendor's and mortgage lien on said realty was prayed In due form. 

On thS'ieth of Febi-uary, 1892, the United States circuit court, upon the 
âhowlâg that the suit was for the foreclosure of a mortgage upon realty sit- 
uâtes wlthln the district^ and that the défendants were nonresldents, upon 
whqm pei?sonal service cpuld not be made wlthln the state of Arkansàs, made 
ail qrder iqr substituted service, cqples of wiiich were duly served upon the 
flaiiiied défèndadts in the clty of NeW Orléans, La., on the 23d of February, 
1892. On thé 2,Bth of February^ 1892; the complalnant filed an amendment 
ta his blU, maktng yerdinaind Gates a défendant, averring that said Gates 
cls^ed, a lien upon the mprtgaged realty by reason of the attachment pro- 
oeédlngiB in thé sta,te court, but averring also that the lien, if any exlsted, 
was Inferior to that of thé mortgage. 

On llie 16th of June, 1892, Ferdinand Gates appeared In the fédéral court 
ajnd. flled a plea qwestionii}|;,,the jurisdlctlon of that court over the bill for the 
fpreolosure of tjie. mqrtgâ^ on tw© groupas. In the flrst division of the plea 
was. reclted; thé bringflng,' the attachment prooeedtngs and the suit tn equity 
IhitheJeffër^n county (sirCnl^: court, together with the order appolntlng a 
receiver,, with the furthçravermént that, upon leaming. that Charles L. Bucki 
claimed to b^ the owiiei; of the bonds seoufed by the mortgage, he, the said 
i^tés, had.àmended his bli^ In tte state court, maklng Bucki ând Evelyn K. 
Meyer défendants theret», and praylng that they be restrajned from fore- 
eilpàng thé said moptgage In, the suit Jn the fédéral court, and that a restraln- 
iM qrdér to that effect Wquld, be pr«;ssed tp a hearing. In thé second division 
opXb» plea It was averréd that none of the défendants In the foreclosure pro- 
(^psdl^gs were résidents 6^ thie state of Arkansàs, and therefore the court was 
wlthout jurisdlctlon to graçt a decree of foreclosure. 

tlppn the flling of the piéa itp the jurisdiction by said Gates, the complaln- 
ant tn the foreclosure prqoeedings flled the followlng paper tn said suit: "The 
complalnant respectfully represents tO thls oomt that, being the owner and 
hqlder çf certain negotia,ble promlssory notes exeçuted by the said défendant, 
and, having acquired tte same for a valuable considération, before maturity, 
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m due course of business, ând.'vFitlioùt notice of îany défense thereto, he, on 
the 13th day of Fetoruary, 1892, Instltuted suit ia thls court for the f oreclosure 
of the morl^age executed by; tlïe said défendit for tke security of s^ notes,, 
said mortgage conveying the plantation ia Jeffersop couaty, in this 4istrlct, 
Imown as the 'Haskell Place.* Prior to the institution of said suit, it how ap- 
pears that the défendant, Ferdinand Gates, had brought suit by itttachmettt in 
the Jefiferson circuit court against tme Victor Meyer and one Adolph Meyer, 
claiming tliat said plantation is the property of said Vietor and (A^dt)lph; Meyer. 
In said suit the complainaSit was not made a party défendant, and, as he 
was the holder of negotlable pàper, purchased before its maturity, and which 
dld not mature until the institution cf the suit by the complaiiiant in ihià 
ooxsit, yet, nevertheless, the Sâid Ferdinand Gates has, by an amenament ta 
hls complaint, made long after the institution of this suit, endeavpred to 
bring the complainant ta as a Refendant in the said suitjby him institutpd, a^d 
to restraln the complainant from proceeding with this suit, ail pf which; as 
the complainant submits, is a high contempt of the jurlsdlction of this court, 
ànd the complainant therefore prays for a rule upon the said Ferdinand Gates 
and Morris M. Cohn* hls attomey, to show cause why they should not be 
punished for the said contempt, and for an injunction restraining the said 
Gates from the fuither prosecution of said suit as against the complainant." 

On the 17th of Jtme, 1892, this application for an injunction was heard, and 
the foUowing order was màde and entered of record: "Now, on thls day 
cornes on to be heard the application of the complainant for an Injimetioii to 
restraln the défendant, Ferdinand Gates, from applyLag to the circuit ooiut 
of Jefferson county for an order enjolning the complainant and hls solicitors 
from the further prosecutlon of Ûiis suit; and cornes the complainant, by U. 
M. & G. B. Eose, Esqs., hls solicitors, and also the défendant, Gates, by Morris 
M. Cohn, Esq., hls soliciter, and the cause Is submitted tO the court on the 
biU of complaint and the amendments thereto, and on the pleas of the said 
Ferdinand Gates; and, the court betng sufllciently advised in the premls^, 
It Is consldered and decreed tiiat the said Gates, hls attomeyS and solicitors, 
be forever enjoined from applying from the said circuit court of Jeffërsoii 
county for an injunction restraining the plaintifC and hls solicitors from the 
prosecutlon of this suit. To this ruUng and décision the said défendant, Gates, 
excepted at the time, and hère in open court prays an appeal to the circuit 
court of appeals, which is granted; and the court doth order that the appel- 
lant, Ferdinand Gates, do exécute and file a cost bond hereln, pursoant to 
the rules of the circuit court of appeals, in the pénal sum of two hundred and 
fifty dollars, to answer aU costs if he shall fail to sustaln eald appeal" 

From this order an appeal was perfected to this court, the errors asslgned 
beiag the following: "(1) The court below had no jurisdictlon of the cause, 
because neither the complainant nor any of the défendants Were résidents or 
Inhabitants of the district at the time this suit was Instltuted. (2) The Court 
below had no, and could exercise no, jurisdictlon over the res, inasmuch as 
that was In the custody of a recel ver of the state court in the suit of Gates. 
(3) That, in any event, the présence of the said receiver as a party défendant 
m this cause was Indispensable, and, falllng, the court below had no jurisdic- 
tlon of the cause. (4) That a restraining order from the state court Was ap- 
propriate imder the circumstances, stnce hère was an attempted clouding of 
the tltle sought to be cleared in the state court. In a matter whereof that court 
had flrst obteined jurisdictlon." 

Morris M. Cohn, for appellant. 

U. M. Kose and George B. Kose, for appellee. 

Before CALDWELL and SAUBOEN, Circuit Judges, and 
SHIEAS, District Judge. 

SHIEAS, District Judge, (after stating the facts.) By the 
first error assigned it is intended to présent the jurisdictional ques- 
tion, whether, under the provisions of the açt of congress of August 
13, 1888, read in connection with section 8 of theactof March3, 1875, 



964 FEDERAL BEPOETEB, VOl. 63- 

a sxât to foreclose a mortgagp on realty can be brought in tlie 
fédérai court of the district wherein the land is situated, if neither 
party tèi the suit is a résident of that district, but if they are in 
fa^t ÇttiZiens of différent states. As we construe the record sub- 
mitted to us, this question is not involved in the présent appeal, 
and oannot be considered bythis court. By the second division 
or count of the plea filed by appellant in the circuit court this ques- 
tion oifjiMsdiçtion was made an issue in the case, but it does not 
appèar thàt . it has yet been, passed upon by that court. The 
record EÀiows that on the 16th of June, 1892, the appellant, Gates, 
filed a «plea in the case, presenting questions of jurisdiction and prac- 
tice,;iEffld on the same day tlie appellee, Bucki, flled an application 
for ail jîn jonction restraining Gates from further prosecuting the 
suit in the Jefferson county circuit court as agadnst him. The 
record further recites, under date of June 17, 1892, that "now, on 
this d% cornes on to be heard the application of the complainant 
for ail"'iiïjnnCtioïi to restrain the défendant, Ferdinand Gates, 
frioni aipplying to the circuit court of Jefferson county for an 
order énjojning the complainant and his solicitors from the further 
proBeçution of this suit, * * * and the cause is submitted to 
the iQoutt on the bill Of eoniplaint and tàe amendments thereto, and 
oa, tpè/pléas of the said Ferdinand Gates, and, the court being 
sufflciently advised in the premises, it is considered and decreed 
that tlïe «aâd Gates, his attomeys and solicitors, be forever enjoined 
frpiii atolyin^to the said circuit court of Jefferson county for an 
injuncïii()4^^^^i°!ing ïhe plaintiff and his solicitors from the prose- 
cution of wls suit." f; 

•From this récital it would appear that the only matter submitted 
fô thè cittiliit court was the application for the wiit of injunction, 
yet, if tile statement ' thait the cause was submitted to the court on 
the bill a,iid the pleas thereto is 1;o be construed to mean that the 
entire cause was submitted, it certainly does not appear that the 
circuit court ha* as yet passed upon the jurisdictional questions 
preaentèd by jl|ie pleas flled by the défendant, Gates. The only dé- 
cision given, and order made is that Gates is enjoined from applying 
to the circuit court of Jefferson county for an injunction restrain- 
ing the plaintiff, Bucki, from the prosecution of the suit in the 
fédéral court. The eflect of the Order was to leave Bucki free 
to pro8€jcû,£e ,the foréclosure proceedings without hinderance, but 
no progrès» was made in thèse proceedings, nor did the circuit 
court take any action therein. There can be no doubt that the 
foreclosure suit is still pending in the circuit oovrt, and that no 
appealable order or deeree has been rendered therein, save the order 
allowing the writ of injunction. 

ijjWhen the- circuit œurt passes upon the jurisdictional questions 
presented by the pleas flled by the défendant, Gates, for aught we 
know the ruling may be in his favor. If the bÛl should be dismissed 
for want qf jïirisdietion, then the appeal would be tq the suprême 
court, and;Ç.ot tp this court. If thé plea to the jurisdiction should 
be ovempjjed, then tl^e case must proceed to a final deeree on the 
meritsb^ore ariy appeal coidd be taken on the jurisdictional ques- 



GATES V. BOCKI. 965 

tion, it being theii open to the défendant, Gates, to go to tlie suprême 
court on the single question of jurisdiction, or to bring the entire 
case before this court. McLish v. Koff, 141 U. S. 661, 12 Sup. Ct. 
Eep. 118. 

The only question brought before tliis cotu-t by the appeal taken in 
the case is as to the propriety of the grantiag of the writ of injunc- 
tion that was ordered on the 17th of June, 1892, in respect to which 
interlocutory order an appeal was permissible under the provisions 
of section 7 of the act of March 3, 1891, creating this court. In 
support of the position of appellant that it was error to grant the 
writ, it is contended, in the lirst instance, that the record on which 
the ajpplieation for the issuance of the writ was based shows 
upon its face the fact of the pendency of the prior proceedings 
brought in the state court attacking the Talidity of the mortgage 
sought to be foreclosed, and therefore the United States court 
should hâve declined to take jurisdiction of the foreclosure suit. 
On part of the appellee it is contended that the pendency oî an 
action in the state court, even if between the same parties, and for 
the like purpose, is not cause for abating an action in the fédéral 
court, because the courts are created by différent sovereigntiea. That 
this is the gênerai rule in regard to actions pendtng in courts of 
différent jurisdictions is well settled. Stanton v. Embry, 93 U. S. 
548; Gordon v. Gilfoil, 99 U. S. 168. When the jurisdiction of the 
courts, in cases between the same parties, involving the eame 
issues and seeking Identical remédies, is dépendent upon personal 
service of the original process upon the défendant, had within the 
limits of the territorial jurisdiction of the courts, then it is possible 
to proceed with each case without bringing about an unseemly 
conflict of jurisdiction. In some cases each court can proceed to 
final judgment without conflict. In others the first judgment rendered 
may beavailable to the prevailing party as a plea in bar to the ac- 
tion still pending. 

When, however, the proceedings are in rem, or are of that kind 
wherein jurisdiction is based solely upon the possession or control of 
property, and in which the final judgment of the court can only be 
enforced against the property taken into the possession or under the 
control of the court, then a différent rule applies. When, by the 
issuance and levy of process, or the flling of a bUl in equity, property, 
either real or personal, is brought in custodia legis, the control and 
jurisdiction over the same is exclusively with the court which thus 
acquires légal possession thereof. To sustain the jurisdiction cre- 
ated by the seizure of the property, the possession and right of con- 
trol must be continued, not only until final judgment is pronounced, 
but in some cases unta that judgment is satisfled. If it was per- 
mitted to one court to seize upon or subject to its jurisdiction prop- 
erty aJready within the custody of another court, it could in iMs 
way terminate the jurisdiction of the other court, but in turn it 
would be subject to the same liability, and by such a System of 
capture and recapture both courts might be disabled from reach- 
ing a final judgment, or from enforcing it against the property in 
dispute. Hence the rule is well settled that, so long as property 
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is in ithei ëti^tû^y of one èourt, ît eannot be reached oP'be taken 
à.#ay Toif'li^çè^ from aMother' ô6urt, cteated by a diffèrent sov- 
ereignty. ■PecM' y. JenneSs, T âoi^. 612; Taylor v. CarrylV 20 How. 
5$3; Freeman v, Howe, 24 How. 450 j Watson v. Jones, 13 Wall. 
679; Stoutv.Lye, lOS'U.S. 68. - 

This pririciplè is very clearly stated in Oovell v. Heyman, 111 
U. S. 176, 182, 4 Sup.;.Gt. Eep. SfeS, in which case Mr. Justice 
Matthews, speaking foi* fté court, sàid: 

"The forbeàrance Whlch" Courts of 'èo-ordlnate Jurlsdlctiôii, admiuistered 
ùnder a single System, exercise towards each otlier, whereby conflicts are 
avolded, by avoldlng Intecfierenoe with tbe proeess of each other, Is a prla- 
ciple of Comtty, wJ*^h perh^ps n» hlgher sanction than the utility wMeh cornes 
from concord; but between gtate pourta and those of the United States it Is 
something more. It Is a prlhciple of rlght and of law, and, therefore, of neces- 
sity. It leaves nothing to' (Jlsèretion or mère convenience. Thèse courts do 
not belong to the same systetn, so far as thelr Jurisdlctlon is eoncemed, and, 
although they coexist in the same space, they are independent, and hâve 
no common superior. They exercise jurisdiçtlou, it is true, witliin the same 
territory, but not in the sawe plané; and wliçn one taJkes into its jurisdiçtlou 
a speoiilo thlng, that res là as much wiaidrawn from the judiclal power of 
the other as if it had béen Carried physlcaliy Into a différent territorial sover- 
eignty. To attempt to seize it by a foreign proeess Is futUe and void. The 
reigulatlon of proeess, and tiie decidon of questions, relatlng to it, are part of 
tlie jnrisdictlon of the court from whlch It Issues." 

When, tlièrefore, by tlie levy of proeess either mesne or anal, or 
by the beginning of proceedings in rem or quasi in rem, property, 
either real or peradnal, bas been bronglit within tbe cnstody or con- 
trol of a court of tbe onê System, such property eannot be subjected 
to the proeess, nor bé brought within the control, of a court of the 
other systénij and the right which the latter court would otherwise 
hâve to seize the property or to found jurisdiction on the possession 
or control therëof is pîaced in abèyance, and eannot be exercised 
ixntil the court having the control and custody of the property parts 
with the same. Buck v. Colbath, 3 Wall. 334. Applying thèse 
well-setUed rules to the facts of this case, what is the resuit? It ap- 
pears on the record that on the 25th of December, 1890, Ferdinand 
©ates brought in the staté court Ms action at law against Victor 
and Adolph Meyer, and caused a writ of attachment to be issued 
and levied on the realty known as the "Corinne Place." On the 
6th of Januaty, 1891, having obtained judgment in the action at 
law, Gates filed in the state court a bill in equity to set aside and 
cancel the mortgage previously executed upon the attached proper- 
ty by one of the judgment debtors. The proceedings in equity were 
ancillary to the action at law, and were in fact merely to aid in the 
enforcement of the lien créated by the levy of the attachment. 

By the proceedings thus instituted, the state court was charged 
with the duty and clothëd with the jurisdiction to hear and déter- 
mine the question whethef the deed and mortgage executed- on the 
attached realty were or were not valid as against the attaching 
créditer. It is said in argument îthat the state court did not ac- 
quire jurisdiction over the property in the equity proceedings, be- 
cause, up to the time of the bringing of the foreclosure suit in the 
fédéral court, Charles L. Bucki, who claims to be the sole owner of 
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the bonds secured by the mortgage, had not been made a party to 
the suit in équity in the state court There are several sufflcient 
answers to tMs. The ju^isdiction of the state court is prlmarily 
based upon the levy of the attachment in the action at law. It 
was the levy of process on the property which conferred juris- 
diction, and not service of process on persons who might hâve in- 
terests therein. The institution of auxiliary proceedings in equity 
enabled that court to deal with the property, and to adjudicate ail 
conflicting interests thkt might be asserted to the property, and 
whieh were necessary to be heard and determined iu order to en- 
force the lien of the attachment. To that end the state court had 
the power to cause ail persons who were known to assert clairos to 
liie realty to be made parties to that proceeding. When the biU in 
equity was flrst filed, the défendants therein were Victor Meyer, tJie 
grantor in the alleged fraudulent conveyance, Adolph Meyer, and 
the Farmèrs' Land & Loan Company, the grantee iu the deed at- 
tacked; and subsequently, when it appeared that Evelyn K. Meyer 
and Charles L. Bucki might be iuterested in the questiota of the valid- 
ity of the deed and mortgage, it was ordered that they be made 
parties défendant. 

The mère fact that before this order was made by the state court 
Bucki had filed in the fédéral court a bill of foreclosure did not 
aflect nor defeat the right of the state court to proceed with the 
cause pendiag before it, nor with the right to make Bucki a party 
to that proceeding. It thus appears that when the bUl of fweclosure 
was filed in the fédéral court by Charles L. Bucki the property in- 
cluded in the deed and mortgage sought to be foreclosed was then 
in the control and possession of the state court, and was being 
dealt with in a proceeding in equity, brought expressly for the pur- 
IK)se of determining whether the conveyance under which Bucki 
claimed a lien upon the property was void as against the attach- 
ing créditer. No fact is shown upon the record which in any 
way impeaches the jurisdiction of the state court over the prop- 
erty affected by the conveyance sought to be avoided, nor over the 
question of the validity of the conveyance nor over the rights and 
interests of the parties now or hereaf ter brought into the case, 
so far, at least, as such rights are affected by the disposition of the 
property in dispute. It cannot be questioned that by the levy of 
the writ of attachment, and the institution of the proceedings in 
equity to settle the title to the atta,ched property, iiie jurisdiction 
of the state court over the realty became of the nature of jurisdiction 
rn rem. Cooper v. Eeynolds, 10 Wall. 308; Pennoyer v. Neiï, 95 U. 
S. 714; Mohr v. Manierre, 101 U. S. 417; Heidritter v. Oil-Cloth Ce., 
112 U. S. 294, 5 Sup. Ct. Eep. 135. 

It foUows, therefore, that this property, being thus in the custody 
of the state court in proceedings intended to aiîect the title and 
control the disposition of the same, the property was for the time 
being withdrawn from the jurisdiction of the fédéral court, and 
when the foreclosure suit was filed in that court it could not and 
did not bind or reach the property, because the same was npt then 
within the plane of fédéral jurisdiction. That the facts dis- 
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cïosed, ^n tlMS técbrd brin^ tllè base cleatly within tUis rule so often 
elifanéîàtêd ;by. t!b.é su|)reiaie coutt àt thè United States, is made ap- 
parent beyoûd èâvil if ^e àssuine that éach court slioiild proceed to 
judgment in tUfe casé pendiîig tiefore it. If in tlie suit in equity 
in tlie State court it Should be adjudged that tlié conyeyance of the 
property to tite Fanners' iand & Loan Coitipany was fraudulent 
aiid Toid'as Against th.e attaching créditor, and the attached prop- 
eï'ty shotdd be sold under judîcial process, a title w6uld then accrue 
td the purchâser at that Sale. 

If in tbe suit; in the United States circuit court a decree of fore- 
closure shoùld be granted, and a sale should be had, and a deed in 
pùrsuance therjeof be made, another title to the property would be 
cre^ted, inform at least, îand thus a cônflict of right and title would 
becreated. , Thèse antagonistic titleë could not both be valid. One 
m,ust be paramount and superior to th,e other in the sensé that it 
would cOnvey the property and seîttle thé ownership thereof; and 
tte othér title would be Vithout vaiidity,. being wholly nugatory and 
void. The test of superiority would be the question of jurisdiction 
over the property. Both casés are in the nature of proceedings in 
rem, and jurisdiction is dépendent upon the fact of control over the 
property; and under the facts diéèlosed on the record before us it 
is entirely clear that the res is in the possession, and therefore within 
the jurisdiction of the state court, and, of necessity, is without the 
jurisdiction 6t the fédéral court, We do not hold that the Mil for 
the f oreclosure of the mortgage inight not be flled in the fédéral court 
dùring ^he pendency of the proceedings in the state court. The 
làtter do not comtemplate the! f oreclosure of the mortgage, even 
if thé state court should Sustain the vaiidity thereof, and should set 
aside the attachment létf. !No good rèason is now perceived why 
itwas not open to Bucki tô filé the bill in question, as It might, 
under some circumstancéâ, be nécessary to do so in order to prevent 
tiié running of the statuïé of liniitations. When, however, the bill 
was flled, it did not affect the property then in custodia legis by rea- 
sôn of the proceedings alreadj^ pënding in the state court, and there- 
fore the fédéral court could not rightfully interfère with the case 
pending in the state court. Thé right of the fédéral court to pro- 
ceed against the mortgageà property under the bill of f oreclosure 
is in abeyance so long as tiië state court has the custody of the prop- 
erty, but when sûch custody ceases by act of the state court, and 
the property Ceases to be in custodia legis, then the jurisdiction of 
the fédéral court may attach, and the foreclosure suit may be pro- 
ceeded with. If the judgmeiit of the state court sustains the vaiid- 
ity of the mortgage, then its judgment will be in aid of, rather than 
a bar to, the foreclosure proceedings; but, if its judgment is against 
the vaiidity of the mortgage, then tke same may be made a bar to 
the foreclosure suit. This, however, is not a question that we are 
necessarily calléd upon to décide flnally at the présent time. As- 
suming that the bill for foreclosure was properly flled in the United 
States cpurt, the question is whether the writ of injunction was 
rightfully granted under the facts appearing on the record at the 
time the same was granted. The application for the issuance of the 



GATES V. BUCKI. 969 

writ prayed "for an injunction restraimng the said Grates from the 
further prosecution of said suit as against the cqmpladnant;" that 
is, an injunction was asked to restrain Gates from making Bucki 
a party to the suit in the state court, brought to détermine the 
validity of the mortgage. It has been already shown that the state 
court has exclusive jurisdiction of the realty and of the proceedings 
to détermine the validity of the mortgage, and that court had the 
right to cause to be made parties to that suit ail persons interested 
in or asserting claims to the property under the mortgage executed 
by Victor Meyer. It was not for the United States circuit court 
to dictate to the state court as to -who should or who should not be 
made a party to the proceedings pending before it, and therefore it 
was, we présume, that the fédéral court did not grant a writ to the 
effect asked for by the applicant. The writ actually granted was 
to the effect that Gates and his attorneys were forever restrained 
from applying to the state court for an injunction restraining Bucki 
from the prosecution of the suit for the foreclosure of the mortgage 
pending in the fédéral court. On behalf of the appellee it is argued 
that the courts of the United States will not suffer state courts to 
interfère with the exercise of their proper jurisdiction, and will pro- 
ceed against the party seeking to make Such use of the state courts, 
either by injunction or for oontempt; and in support of this doctrine 
counsel for appellee cite the cases of French v. Hay, 22 Wall. 250, 
and Dietzsch v. Huidekoper, 103 U, S. 494. 

The principle that a court which has rightfully taken jurisdiction 
over a subject-matter of litigation, and has adjudicated the rights of 
the parties, is bound to secure to the prevailing party the fruits of 
the litigation, and to that end, when necessary, by injunction or 
otherwise, may restrain the other party from attempting to évade 
or escape the effect of the judgment by bringing proceedings in other 
courts, according to the niling of the suprême court of the United 
'States in the cases last cited, and subject to the limitations therein 
contained, is, in its application, not conllned to courts of the United 
States, but embraces also the courts of the several states. It is 
just as much the duty and the right and within tlie power of the 
state courts to secure to litigants therein the full benefit of the judg- 
ments therein uronounoed as it is in like circumstances the duty of 
the fédéral court to extend protection to litigants within its jurisdie- 
tion. Upon the face of the record in this case it appeare that the 
state court has jurisdiction in the suit brought toi détermine tlie 
validity or in validity of the conveyance of the realty from Meyer to 
the Farmers' Land & Loan Company, and to that suit Bucki is made 
a party, and the way is open to him to appear in that suit, and to 
contest the claim of Gates that the conveyance is void as against him. 
If, upon such appearance and contest, it is decided that the convey- 
ance is valid, then Bucki can proceed with the foreclosure suit in 
the fédéral court, and the decree of the state court will estop Gates 
from asserting in the fédéral court that the mortgage is void. On 
the other hand, if it is adjudged in the state court that the convey- 
ance is invalid, then such decree will bar the right of Bucki to pro- 
ceed with the foreclosure proceedings. In that event Gates wUI 
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have ihe righ-t to enforce his lien by attachment, merged înto the 
judgment, by a sale of the realty free and dear from tbe incum- 
brance attempted to be created by tbe conveyance to the Parmers' 
Land & Loan Company, and it will be the duty of tbe state court 
to enforçe and proteot Ms rlghts in tbis particular. If Bucki does 
not appear in the equity proceedings pending in tbe state court, 
still that coysxt, having possession of the realty, bas the right to deal 
with the property, and can, se far as it is concemed, détermine the 
validity of ail claims or liens belonging to the persons made parties 
to that suit, whether served personaUy or constructively. 

It thus appears that when the foreclosure bill was filed in the 
court below the realty included in the mortgage wasi in the custody 
of the state court, and that court, in the due exercise of its rightful 
jurisdiction, -was proceeding to décide the question of the validity of 
the conveyance from Meyer to the Farmers' Land & Loan Company, 
including the mortgage thereby created. What steps should be 
taken and what process should be issued in connection with the 
proceedings before it is primarily for that court to détermine, and 
we fail to ûnd in the record before us any ground upon wMch to base 
the right to î^sue the writ of injunction which was in fact granted 
by the court l^elow. Ifc is not made to appear that the circuit court 
has now, or at présent can obtain, jurisdiction to proceed with the 
foreclosure suit, as the property, which is the subject-matter of 
the proceeding, is without the jurisdiction of the fédéral court Un- 
der thèse circumstances, the right to decree a foreclosure of the 
mortgage and a sale of the realty therein described is iu abeyance, 
and cannot be made effectuai against property which is not subject 
to the jurisdiction of the court. The fédéral court is not, there- 
fore, possessed of any control or jurisdiction over the realty described 
in tiie mortgage which authorizes it to enjoin the litigants in the 
state court from applying to that court for such relief as tnat court 
may deem is équitable and necessary. It foUows that the order 
appealed from, granting the writ of injunction in question, must be 
and is reversed, at cost of appellee. 



INDIANAPOLIS WATER CO. v. AMERICAN STRAWBOAKB CO. 

(Circuit Court, D. Indiana. February 6, 1893.) 

No. 8,719. 

1. Nuisance— Pollution of Stkeam— Injunction. 

, The discharge of refuse matter from a strawboard factory Into a non- 
navigable river, used by a water Company owning land frontlng on and 
extendlng along said river, as a source of supply for fumlsliiiig a dty, Its 
inhabltants, and others with water for domestic, manufacturlng, and other 
purposes reqolring purity of the supply, thereby fouling and poUuting 
sudi stream, is necessarily a cpntinuiag nuisance, for which no plain, adé- 
quate, ànd complète remedy exists at law, and injunction wiU lie to re- 
straln such discharge* 

2. SAMB— RlPABlAN RiGHTS. 

A water company engaged In supplying a city with water, and owning 
land borderlug on a nonnavigable river, from which a portion of its supply 
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Is deplved, and whlch, for a conriderable distance, touches the flow of the 
streaia, Isa "rlparian proprietor," in the fuJl sensé pf tUe wopd, and aa 
sucli may perpetually enjoln the deposit In the stream of substances 
which pollute the water to sueh a degree as essentially to Impair its 
natural purlty. 

8. Samb— Eqtjitt Jtjkisdiction— Remedy at Law. 

In such a case plaiatiff has not a plain, adéquate, and complète remedy 
at law, so as to oust the circuit court of jurlsdiction, by reason of Rev. St. 
§ 723, providlng that suits in equity shall not be sustained in the United 
States courts la cases where such a remedy may be liad at law. 

4. Samb— Statb Statutbs. 

The fédéral courts wUl enforce, either at law or In equity, accordlng to 
their nature, any new rights created by state statutes, but their équitable 
jurlsdiction of équitable rights cannot be affected by state statutes making 
such rights enf orceable at law. 

5. Samb. 

Kev. St. Ind. §§ 289-291, deflnlng a "nuisance," and providlng that it may 
be enjoined or abated, and damages recovered therefor, by any person 
whose property is Injùiiously affected, are merely declaratory of the pre- 
exlsting law, and do not affect the right to proceed In equity in proper 



In Equity. Bill by the Indianapolis Water Company against 
the American Strawboard Company for an injunction. Heard on 
demurrer to original and supplemental bills. Overruled. 

Sta,tement by BAKEE, District Judge. 

This bill seeks an Injunction to resti-aln the défendant from polluting the 
waters of White river. It charges that the complalnant is a corporation or- 
ganized and existing under the laws of the state of Indiana, and the défendant 
a corporation organized and existing under the laws of the state of minois; 
that the company to whose property and rights the complalnant has succeeded 
was Incorporated in 1869, and that It then erected In the clty of Indianapolis 
Its plant, and began to supply said clty and the inhabltants thereof with water 
for domestic use, for the extingulshœent of tires, for use ta manufactuiing es- 
tablishments, and other places of business, and for motive power, and for 
divers other uses, and so conttaued to do nntil complalnant was organized 
la 1881; that in 1839-1840 the state of Indiana acquired in fee simple a strip 
of land 70 feet wide, extendlng from WhIte river at the town of Broad lUpple, 
Southwest to a point beyond Indianapolis, and thereon constructed the "In- 
diana Central Canal," and at the same tlme constructed across the river, at 
a point below and north of Broad Ripple, a dam to flow water from the river 
through the canal; that the canal was completed ta 1840 to Market street, In 
Indianapolis, and an arm thereof for water power, from a point just north of 
Market street, running west and south to a point below Washington street, 
was also oompleted at the same tlme; that the dam, canal, and arm haive thence 
tlU now been contlnuously used to flow water from the river at Broad Ripple 
through Indianapolis, the dam supplying the water head; that the old water 
company, in 1870, acquired ail the right, title, and interest formerly owned 
by tlie state In the dam, canal, arm, and waters thereln, and the lands upon 
whIch they were constructed, and la the water power and mtU sites; that for 
50 years contlnuously the successive owners of the canal, etc., hâve used the 
water thereln for hydrauUc power, for supplying water to steam boUers, and 
other purposes, laeluding the making of Ice upon sald canal, and supplying 
water to adjacent Ice ponds for makhig Ice for domestic and other uses lu and 
about the clty; that for 30 years last past, contlnuously, sald owners hâve 
sold to dealers in Ice the privilège of taklng tbe Ice growlng on the canal, and 
hâve sold the right to draw water-from the canal to flll the Ice ponds; that the 
Ice produces large gains to complalnant, viz. ?4,000 a year, and complalnant is, 
by conti-acts made many years ago, and havmg many years to run, bound to 
flood said ponds for Ice making during the Ice season; that, up to the ttme 
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Of tlie wrongful acts of the défendant complalned of, the water lu Whlte river, 
and the water tbereof whldi up to thàt time had so flowed through said canal, 
waS tif sttfflcient purity for the making of ice suitable for domèstio use, and 
tét ail other usés to which loe Is put; that in 1882 complainant acquired tho 
fee-slmple tltle to tlie land Iwrdering upon Wliite river on tlie east side from 
FaU creek, north one mile to the La Fayette bridge, and there constructed in 
said land, in the water-bearing gravel underlying the same, an open mtering 
gallery or well, 50 feet wide, 25 feet deep, and 1,000 feet long, 14 feet of its 
depth belng below low water, for the purpose of securing pure water for the 
City and Its Inhabitants for family and ail other proper uses, and oonnected 
the same with Its worlcs; that in 1890, and before the défendants works were 
erected, the complainant erected and equlpped an auxiliary pumping station 
at the gallery, of a dally capaclty of 12,000,000 gallons of water, and connected 
it with the city mains; that the gaUery has since 1882 been the source of 
complainant's water supply, and the river front, gallery, new station, and con- 
nections cost complainant over $240,000; that in 1882 the gallery was con- 
ngcted at Its porthem end to Whlte riv^r-by means of filters, so that, when the 
water collecttng in the gallery was insufflciwt In quantity to meet the require- 
ments of said city and its tnhabitants, the same could be supplemented by such 
quantity of water flowing into said gallery from White river, throu^ said 
filters, as might be required; that during said time when water has been 
low and scaroe in said gravel bed sujrounding said gallery, which occurs at 
tiines when thjere has , been continuously dry weather for some time, and 
tvhen the Whlte river îs low, complainant has, as occasion required, so sup- 
plemented the water coUecting in said gallery, and so continues to do at this 
time; that ooinplainant owns in f ee the land bordering on White river covered 
by the canal where it heads In the river) also it owns in fee the river front 
where the gaUery is located, extendhig one mile. It also owns in Uke man- 
ner other lands bounded by Whlte river, and havlng frontages on said river for 
the distances hereinafter shown, ail situa te in Manon coimty, Ind., up White 
river froin Indlanapolis, and down the river from NoblesvUle. 

The blll then describes land fronting on the river at and near Broad Rip- 
ple, the frontage shown belng over one mUe and a hait, and ail of it except 300 
feet being shown to be above the dam; that in order to prevent the deposit 
thereon of poUutlng substances, and to préserve the purity of the water flow- 
ing into said fllterlng gallery from the body of water contained in the gravel 
surroundiag said gallery, the complainant has, since the gallery was so con- 
structed. In addition to the other lands hereinbefore mentloned, acquired 
in fee simple, by purchase, lands lying adjacent to the gallery, aggregating 90 
acres, at a cost of $27,000; that the complainant's plant, tncluding the canal, 
etc., exclusive of operating expenses and reimirs, haS cost it and its predeoes- 
sors about $2,000,000; that White river, from NoblesvUle to Indlanapolis, 
is nonnavigable, and complainant is the only person or company fumishing 
water to the cit7 and its Inhabitants; that late in 1890, without complainant's 
consent, défendant erected at NoblesvUle, near the bank of White river, a 
strawboard factory, and la March, 1891, began to operate it in making straw- 
board, and has continued to do so ever since; that it discharges from its 
worlss Into the river 3,000,000 gallons of water each day, which hte been used 
tn reducing straw to pulp, and that sâid water passes down the river, through 
the canal in part, and, when the stage of water 'permits, m part over the dam, 
down the river, alongslde oï the gaUery, over the filtei-s; that défendant uses 
dally In Its prooees at thIs factory 80 tons of straw, 27 tons of Urne, and 5 
gaUons of muriatlc aàd, aU of which Is worked upon by the water so thrown 
Into the river, and the water as it enters the river is heavOy charged with the 
refuse of aU of said materials; that 107 tons of sblid matter are thrown Into 
isaid water each day, and ohly about 40 tons are taken ont, and the remaining 
67 tons daUy pass ttito the river; that it is, as it reaohes the river, of a dirty 
brown color, and glutlnous in conslstency, and has the effect, and has had 
ever since said works were so stïirted, to rendër the water of that stream at 
ail points below on Whlte river from NoblesviUe, to à point somewhere below 
the city of Indlanapolis, which was, before the starting of said works, clear 
and pure for drinklng and other like purposes, brown in color, odorous to the 



INDIANAPOLIS WATER t!0. V. AMERICAN STEAWBOARD CO. 973 

smell, and Impure and unwholesome for drinking and other like purposes; 
that prlor to the startîng of the works the river, between tlie points named, 
was well stocked witli flsh, was acceptable for drinking to domestlc animais, 
but since the startîng of the works, by reason of the flowlng of the water 
and other matter therefrom Into the river, the flsh between said points 
hâve died, or abandoned that part of the river, and oattle, after tasting it, re- 
fuse to Ariak it, or. If they do drlnk it, it renders their mouths sore; that the 
water in the canal is now also amtter brown in color, stained with said ofCal 
from said mlll, and from being of the same degree of purity of the water for- 
meriy in the river it has, by reason of said oflal, been rendered impure; that, 
before the strawboajd worJis were «tarted, compétent chèmists haû made 
repeated analyses of the river water over the gaUery and filters, and each 
analysis showed the water as it flowed in said river to be pure and good for 
domestlc purposes in drinking; that other analyses hâve been made by the city 
chemist and by other chèmists imder the dty's employ slnoe the works were 
started^ and they declared that the resuit showed the water to be less pure 
than it was before the works were started, and that the impurities Mrçre or- 
ganic and solids held in suspension in the water; that complamant does net 
know, except as informed, whether the water at that point has been afCected 
to a degree dangerous to health or not, but charges that, if said pollution is 
allowed to continue, the bed and bar&s of the river will soon become so be- 
fouled with said refuse that the water passing said gallery and-through the 
fUters wUl become imflt, from the présence of said poUuting substances, for 
domestlc use, and unfit for admission into said gaUery; that repeated Chem- 
ical analyses by the state board of health ol the water flowmg in the canal, 
and In the river, from points at Intervais beginning at the head of the canal 
at Broad Eipple and extending np the river to def endant's works, sho-sy that 
the water now is, and for the last eight months has been, poUuted by the 
présence of the said solid matter so thrown into said river by defendrùt's 
said works; that in the spring of 1891 complalnant notlfted défendant that 
the refuse and offal from its f actory were poUuting White river to complain- 
ant's damage; that the flsh commissioner notifled défendant that the flowipg 
by it of the poUuting substances into the river was harmful to the flsh thereln, 
and it must cease; that défendant promlsed that it would cease to flow said 
substances Into the river, and wotild put in devices that would remove the 
same from the water; that complainant depended upon the promise untU in 
the summer of 1891, when, seeing that it was not being performed, it oom- 
plained of the fouling to the state board of health, and it agala notifled de- 
fendant; that consequently, in September, 1891, défendant asked complainant 
to rpfraln from any judicial proceedings for three weelis, by the end of 
which tlme it wotild put m such devices as would remove the poUutuig sub- 
siauces from the water flowlng from its works into the river, and woiUd in 
that tlme build a system of settUng baslns and dams to be oonstructed m 
the gravel subsoU imderlying defendaut's land at its works, so that ail of 
the water from the works would pass in succession into thèse baslns and over 
the dams; that the promise was not kept, but a cheap makeshift was substl- 
tuted; that complalnant wrote défendant October 17, 1891, that it was stUl 
poUuting the river, and threatened suit; that défendant wrote in reply to 
defer any action untU it could meet représentatives of fllter oompanies; that 
complalnant has been greatly damaged by said unlawful acts of défendant, 
and it wlU in the immédiate future and tlienceforward be more seriousîy 
damaged in its business of fumishing water and water power in said clty if 
défendant is permitted to continue, and the acts of pollution are stUl going 
on, and défendant wUl continue them unless restralned. 

The supplemental blU charges that a stipulation of record was ftiUy complied 
with by complainant, and that the devices put In by défendant hâve removed 
no appréciable part of the poUuting substances from the water ttowing from 
the factory into the river; that the water from tlie factory, charged with the 
offal thereln of the character, composition, and conslstency mentioned in the 
original bill, again began to flow into the ïiver after the devices were fuUy 
completed, and the character of the water and its effect on the river re- 
malned the same as when the original bill was flled. The défendant has 
interposed a demiu-rer to the original and supplemental bills. « . 
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A. <3. Harris aJtd: Bal.ep^ PaIlîe^ ta?; complamant. 
' Ji W. Kern, Geo. Sbirts, and Jump, Lamb & Davia, for défendant 

BAKEB; District »rt(dge. It is eamestly contended by counsel 
for def^danttliiit the bill does not sîiow such. ownersMp of the 
land adjacent to the :ii^çf as entitles the plaintiff to claim riparian 
nghts in the ûoyf 6f tibè^tream. It has been well said that tbe 
rights of a.rq>aria>n jwroprietor, so far as tliey relate to any natural 
«tream, exist jure natuï-ae, because Ms land lias by nature tàe 
advantage of l^ing wàSIlied by the stream; and, as the facts of 
nature Miwtitulie tile :^Oïip^dg,tlon of the right, the law should rec- 
ognize and foïlow the, «ourse of natui^ in erery part of the same 
stream. The ownership of the bed of the river is not the founda- 
tion of "riparian rights" properly so called, because the word 
"riparian" îg rejlative tjp tiie bank, and hôt to the bed, of the stream; 
and the connection,, whçu it exista, of property on tlie bahks with 
property in the bed of the stream, dépends, not upon nature, but up- 
oh grant or prescription. Lyon v. Fishmongers' Co., L. R. 1 App. Cas. 
662, lî. K, lÛ Ch. 679. It iS necessary for the existence of a riparian 
right tha;t the ïàad should be in contact with the flow of the stream. 
Ail riparian rights dépend upon the pwnership of land which is 
contiguotis to and touèhes upon the water. Jones v. Johnston, 
18 HibiW. 1,50; Johnston y. Jones, 1 Black, 209; Bâtes v. Railroad 
Cô,, là. 2!(i4; ,^iV mef e right of way along the bank, reserved 
in a grant oif làçid bouh^M by a river, beùig a mère easement, would 
not depriTO thie grantee of Ms rights as a riparian proprietor. The 
gmnt of a strip of land along the banks, which is contiguous to 
àhd touches the flow of the stream, carries with it the ownership 
of ttie bed pf à nonnavîgable river usqne ad fllum. The biU shows 
that the plaantiiï is the owner in fee of lands which, for a considéra- 
ble distance, are contiguous to and touch the flow of the stream. 
It direetly a,vers that it is the owner in fee of a portion of the bed of 
the slream, as well as of the bank. It is, in the fullest sensé, a 
"ripa^aJi proprietor," aiid entitled as such to ail the rights of such 
proprietor in thé waterof White river. 

A riparian proprietor upon a nonnavigable stream is entitled, 
in the absence of granty license, or prescription limitiug his rights, 
to hâve the stream whîch washes ms lands flow as it is wont by 
nature to flow, without material diminution or altération. "Aqua 
currit et débet currere ut currere solebat." Every riparian pro- 
prietor bas the rîght to insist that the stream shall flow to his lands in 
the usuâl qtiantity and quality, and at Its natural place and height. 
He owes the duty of pennitting It to flow off his land to the lower 
riparian proprietor in its accustomed quantity, quality, place^ and 
level. The proprietor has no property in the flowing water, which 
is not the subject of riparian ownerahip, but he may use it for any 
'purpose tô whléh it Cah bé beneficially appliëd, without materi^ 
injury to the rights of others. Any diversion or obstruction of 
the water which substantially diminishes its volume, or the de- 
positing of any substances in the stream wMch corrupt or poUute 
the wâtêr tô Siich a degree as essentiaUy to impair its purity, and 
preveht its use for any reasonable and proper purpose to which 
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running water is usually applied, is an infrîngement of the riglit of 
other owners of land through. wLlch thé sta-eam flows. An action 
for damages may be maintained by a riparian proprietor for the 
poUïition of a stream. So a perpétuai injilnction will be granted 
to restrain such pollution, especially if it is of a continuons nature, 
even when the plaintiff could only recover nominal damages at law, 
because of the InconTenience of repeated actions, and the danger of 
the acquisition of an adverse right to poUute it by its continuance 
for 20 years. So, also, a perpétuai injunction wïll be granted to 
restrain the pollution of a stream where the nature of the injury 
is such as to render it difficult or impracticable to adequately meas- 
ure the damages, and fûUy compensate for the wrong. Gould, 
Waters, (2d Ed.) § 223, and cases cited in note 1; Merrifield v. 
Lombard, 13 Allen, 16; Lyon v. McLaughlin, 32 Vt. 423; Holsman 
V. Spring Bleaching Co., 14 N. J. Eq. 335; High, Inj. (3d Éd.) §§ 
749--T95. 

The contention that the bill does not charge such tortious injury 
as entitles the plaintiff to relief is unfounded. The injury aiUeged 
is not contingent, remote, or spéculative. It is distinctl^ charged 
that the défendant daily passes through its factory 3,000,000 gal- 
lons of water, and uses 80 tons of straw, 27 tons of lime, and flve 
gallons of muriatic acid, ail of which are worhed upon by the 
water passing through the factory which is discharged into the 
cirer; that 107 tons of solid matter are thrown iuto said water each 
day, and only about 40 tons are taken ont, and the remaining 67 
tons daily pass into the river; that the water passing through the 
factory, as it reaches the river, is of a dirty brown in color, and 
glutinous in consistency, and bas the effect, and has had ever since 
the Works were started, to render the water of the stream at ail 
points below on White river from NoblesvUle, to a point somewhere 
below the city of Indianapolis, which was, before the starting of 
said Works, clear and pure for drinking and other like purposes, 
brown in color, offensive to the smell, and impure and unwhole- 
some for drinking and oither like purposes; that prior to the 
starting of the works the river was well stocked with flsh, and 
,was acceptable for drinking to domestic animais, but since the 
starting of said works, by reason of the flowing of the water 
and other matter therefrom into the river, the fish between 
said points hâve died, or abandoned that part of the river, and 
cattle, after tasting it, refuse to drink it, or, if they do drink it, it 
renders their mouths sore; that the water in the canal is now also 
amber brown in color, stained with said offal from said mill, and 
from being of the same degree of purity of the water formerly in 
the river it has, by reason of said offal, been rendered impure, 
Th^e facts clearly show actionable injury to platntiff's riparian 
rights. The biU also shows that the plaintiff has been and is suffer- 
ing, and will continue to sufler, material pecuniary injury from this 
infrîngement of its rights. The extent of its pecuniary injury from 
the natïire of it, and from the extent and character of the uses to 
which plaintiff dévotes the water, is incapable of any certain ad- 
measm^ement; but if the plaintiff had neglected to use or approppiate 
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ti^e w^ter, or h.ad as yet suffered-but small pecuniary loss, ît would 
noti j^resent any such. ,impedim^t as would warrant a court of 
equitj in rrfusing relief. Nor could the fact tliat tàe défendant 
would be exposed to gr«at difflcijlty and expense to restore tlie water 
to its accustomed purl^ présent such. objections as would justify the 
court in denying équitable relief. High, Inj. (3d Ed.) 795, and cases 
th.ere cited. Courts will not interpose by injunction to prerent a 
mère erentu^ or contingent nuisance, nor wUl tliey interpose when 
tlie ipjury is remote or contingent, and rests merely in spéculation. 
A very-strQng case must be made by the bill to justify the court 
in grantiflg injunctiveiTelief; and, if there is reasonable doubt of 
the efféct; <>f the alleged nuisance on. the construction of the facts 
alleged): in^the bill, there will be no interférence untU the matter 
is tested by ;actual expérience. Thèse principles, howcYer, do not 
mie the facts exhibitedin the bill. The bill shows the wrongful 
corruption of pure and wholesome water, so that it has become 
offensive tosight and smeU, and deleterious in use for ordinary 
dçmestic.pïiiiposes. li; qlearly discloses an actionable wrong. 
,, ît is fw^ther claimed by the défendant that the court cannot take 
jurisdiction pf this.biU. because the pla,intifif has a plain adéquate 
and CiOQipl^te remedy ^ law for ttie injuries complained of. Sec- 
tion 723, Rer- St. TJ.S.,i878, provides tbat "suits in equity shall not 
be sus|;ained in,either ofthe courts of the United States in any case 
where a plaln, adéquate,, and complète remedy may be had at law-" 
It-iBij^gued that, if this suit was pending in a state court in In- 
diana, there would be no doubt that a court of equity would not 
hâve jurisdictiop to; interfère by injunction, because the législature 
of the State has provided a plain, adéquate, and complète remedy 
at law, and it is asserted .that, inasmijçh as this suit would be triable 
at law in a state court,:it must be tried at law in this court. It is 
undoubtedly trùe, if the customary or statute law of a state has 
created a new right, the fédéral courts wiU enforce the same at law 
or in equity, if it falls within the remédies authorized by either 
branch of their Jurisdiction. Gaines v. Fuentes, 92 U. S. 10; Ellls v. 
Davis, 109;U, S. 485, 3 Sup. Ct. Eep. 327; Scott v, Neely, 140 U. S. 
106, 11 Sup. et. Rep. 712. Such new rights, however, will be en- 
fopced at law or in equity, as the nature of thoee rights may re- 
îquire* The state cannot bind the fédéral courts by limiting the 
remedy so as to impair the séparation established by the constitu- 
tion between actions for légal demands and suits for équitable 
relief. Scott v. Neely, supra. 

: But, independently of this considération, the statute of the state 
does not affect the question of jmisdiction of such a cause of ac- 
tion as is exhibited in the bill, whether brought in a court of the 
jState or ip this court. The sections of the statute of the state cited 
and relied on are 289, 290, and 291. Thèse sections are as foUows: 

"^89. 'Wliatéver, is Injurious to the healtk, or Indécent, or offensive to the 
sènses, or an obstruction to the free use of property, so as essentlaUy to in- 
terfère wlth thé oomfortable enjoyment of llfe or property, is a nuisance, and 
the subject/ ofan action. 290. Such action may be brought by any person 
wliose property is injurlonsly aiïected, or whose Personal enjoyment is less- 
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ened by the nuisance. 291. Where a proper case Is made, the nuisance may 
be enjoined or abated, and damages recovered therefor." 

Tkese sections create no new rights, nor do they prescribe any 
new remedy. The first two sections simply codify the law of 
nuisance as immemorially adjudged by the courts and stated in 
text-books. The remedy by injunction or abatement was known 
and practiced by the courts of tlds state long before the Code of 1852 
was enacted. It simply recognizes the jurisdiction of courts of 
equity to enjoih a nuisance, or, after a judgment at law, to order it 
to be abated. While ail légal and équitable rights were by the 
Code required to be enforced by a "civil action," and while such ac- 
tion, whatever its nature, was triable by jury as an action at law, 
such practice never obtained in this court, and since 1881 it has 
not obtained in the courts of this state. KeT. St Ind. 1881, § 409. 
Since the enactment of the last-cited statute, issues of law and of 
fact in suits of équitable cognizance hâve been triable by the court 
without the aid of a jury. 

The question whether a suit shall be tried by the court sitting 
as a chancellor is now to be detennined, both in the courts of the 
state and in this court, by the inquiry, has the plaintiff a plain, 
adéquate, and complète remedy at law for the redress of the griev- 
ances aJleged in his complaint? Suits in equity can only be brought 
when the court can give more complète and effectuai relief in kind 
or degree on the equity side than on the common-law side. Where 
the right of a riparian proprietor to the use and enjoyment of the 
flow of a stream of pure and wholesome water, free from corrup- 
tion and pollution, has been actuaUy invaded, and such invasion 
is neceesarily to be continuing, and to operate prospectively and in- 
definitely, and the extent of the injurions conséquences is contingent 
and of doubtful pecuniary estimation, the writ of injunction is not 
only permissible, but it aiïords the only adéquate and complète 
remedy. High, Inj., supra; Lyon v. McLaughlin, 32 Vt. 423; Merri- 
fleld V. Lombard, 13 Allen, 16. The bill shows a clear invasion of 
the plaintrEE's rights, and that the invasion is necessarily to be 
continuing, and to operate prospectively and indefinitely, and that 
the extent of the injurious conséquences is contingent, and impossible 
of accurate pecuniary estimation. An action at law would aflord no 
plain, adéquate, and complète remedy for the injuries complained 
of. The demurrer must be overruled, and it is so ordered. 
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(Circuit Court of Appeals, Elglith Circuit January 27, 1893.) 

No. 91. 

ExBCUTOBS AND Administbatobs— Probate Pkactice — Orders— Eqttitablb 
Eelibf. 

TJnder the provisions of the Arkansas statutes regulating the administra- 
tion of estâtes, where a meeting of the heirs of the deceased Intestate Is 
held, représentatives of four fifths of the interests in the estate belng 
présent, and it is agreed that certain persons shall be appointed 
admlnistrators, one of whom Is to réside on and manage the ïealty, nelther 
v.53p.no.lO— 62 
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thbse -who are présent, and conseùt to the agreement, nor those who are 
absent, but acquiesce, ànd make n6 bbjectlon for 12 years, can refuse to 
be bound tliêreby. And tbe hedrs, after so long a tlwe, cannot obtain relief 
In equlty on thé ground thàt orders made by the probate court for the 
rentiûg of the realty and for other puTposes, in pursuance of the agree- 
ment, are without authottty in law, unless it appears tbat fraud was prac- 
tlced upon the probate court or upon the heirs. 

2. SaHB — ALIiOWANCES TO AdMINISTEATOBS— COMMISSIONS AND FbES. 

The amount proper as allowances to adminlstrators for commissions, 
traveling expansés, and counsel fées, is wlthin the jurlsdictlon of the 
probate court, and Its action therein cannot be impeached In a court of 
eqnity unless it appears that the probate court was Imposed upon, or that 
the helrs were fraudulently misled or deceived, and thereby deprived of 
the opportxmlty to be heard in suoh court 

& Same— 'Feaudulent Sale— AFFrRMANCB by Hbirs. 

Wbere a bUl lu equlty prays In part that a sale of lands ordered by the 
probate court be set aalde for fraud, and this part of the prayer is omitted 
in an amended bUl, such amendment Is a walver of objections, and an 
afflrmance of the sale, whlch should not be set aslde by a court of equlty 
unless It appears that the trustée wrongfully sacriflced the property, or 
was in. JCact interested in the purchase. 

4. Samb—Equitable Relief. 

: .Where lands are sold by an adminlstrator for more tlian thelr appraised 
value, ànd a half Interest therein af terwards sold to the adtnioistrator, in 
the sibsence of évidence showlng that the lands did not seU for their fuU 
vahife, or that the adminlstrator was interested in the purchase at the 
adnjlnlstrator's sale, a court of equlty should not charge the adminlstrator 
with any greater sum than he In fact recel ved at such sale. 

5. SAMB-i— Omissions in Accocnts—Delay—Fbdeeal. Courts. 

Omissions in the annual accounts of adminlstrators, and the fact that the 
séttlement of the estate was prolonged t)eyond the statutory perlod for 
the benefit of the adminlstrators, in the absence of évidence of some 
fraudulent omission to aoconnt for property, such as would justify a court 
of eqiilty in openlng the adminlstrators' accounts, aftord no ground of 
équitable relief in a fédéral court, nor can a fédéral court compel the clos- 
ing Of an administration, but the remedy is by appeal or writ of error in 
the State courts. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Arkansas. 

In Equity. Suit by Mary Smith, Richard A. Smith, and others 
against Isaae M. Worthington, in his own right, and as administrator 
of the estate of Elisha Worthington, deceased ; Ahner Gaines, admin- 
istrator, substituted for W. W. Eose, deceased; William Starling; 
and WUliata* W. Ford, — for fraudulent and improper administration 
of deceased's estate. The bill was dismissed below, and complainants 
appeal. Affirmed. 

Statement by SHIEIAS, District Judge: 

From the record In this cause it appears that Elisha Worthington, for a 
number of years prior to November, 1873, resided in Chicot county, Ark., belng 
the owner of three plantations tn that county. He dled intestate, and on the 
25th of November, 1873, ietters of administration were duly Issued to lîdward 
T. Worthington and Isaac M. Wortlilngton by the probate court of the coimty, 
tbe adminlstrators glvlng bond for the falthful performance of their duty, in 
the sum of Ç30,00b, wlth W. W. Bose and William Starling as siureties thereon. 
The property of the estate passing Into their hands oonsisted of the three plan- 
tations above nàmed; certain mules, wagons, and other farmlng Implements; 
moneys due; aixd other llke personal property. About the lime the Ietters of 
administration were granted a meeting of the helrs Interested, Who were qui te 
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numerous, was held, at whldi about four fllths of the interests were repre- 
eented, and at whlcli meeting It was agreed tliat Edward T. Worthlngton was 
to take the active control over the property, and that the adminlstrators, in 
addition to the statutory commlsMons, were to be pald an extra salary In such 
sum as mlght be fixed by the probate court. In pursuance of thls arrangement 
Edward T. Worthlngton had the Immédiate charge of the property untU 
April 1, 1875, when, by arrangement between the coadministrators, the active 
management was assumed by Isaac M. Worthlntgon. At the meeting In No- 
vember, 1873, the gênerai pollcy to be followed In handUng the property was 
dlscussed, and seems to hâve been settled upon; the plan belng to rent out 
small parts to tenants for a cash rent. 

On the 13th of December, 1873, there was flled In the probate court of 
Chicot comity the report of the appraisers appohited to value the personalty 
belonglng to the estate, which r.eport was approved; the value of the person- 
alty belng flxed at $2,160.75. On the same day was presented a pétition of the 
adminlstrators, asktng authorlty to rent out Bed Leaf plantation for the year 
1874 In parcels to tenants, the adminlstrators to retain the gênerai manage- 
ment and control of the property; and an order was granted, authorizing 
the adminlstrators to rent aU the realty belonglng to the estate, the same to 
remain nnder the gênerai management of the adminlstrators, to which end one 
of the adminlstrators was to remain upon the premises. On the same day an 
order was granted, directiag the sale at auction of the personalty on January 5, 
1874, with leave, however, to sell before that day, at private sale, to any ten- 
ant upon the property, holding for the year 1874, any mule belonglng to the 
estate, for a sum not less than the appraised value, to be secured by a lien 
on the mule, or on the crop raised by the tenant. From time to time further 
orders were made by the probate court, for the renting of the lands; for the 
s^e of notes and accounts due the estate; for the employment of counsel in 
defending suits agalnst the estate; and other llke matters. In each year the 
adminlstrators flled a report of their doings, tncludlng an account of receipts 
and expenditures, to which in some instances exceptions were flled on behalf 
of some of the heirs. Thèse accounts were flnally adjusted, and orders entered 
approving the same as corrected. At the Ootober term, 1880, of the probate 
court a pétition was flled by the adminlstrators showlng that there was then 
due from the estate, Including the expansés of administration, the sum of about 
$17,000, and that there was In the hands of the adminlstrators, to meet the 
same, the sum of $12,500, including the rents of 1880, which were not then due 
and that to pay the debts due a sale of the realty was necessary. Upon tuis 
showtng the court ordered that the three plantations, or so much as mlght be 
necessary, should be sold at public auction on January 10, 1881. The sale was 
had, and reported to the court; it appearing that the lands were appraised at 
$21,038, and had been sold to W. W. Ford for the sum of $25,815, which sale 
was thereupon conflrmed by the court. By the terms of sale one thlrd 
was pald in cash, and the remainder in one and two years. On the 14th of 
January, 1884, the elghth annual account of the admlnistrator was flled, show- 
lng ail debts paid, and that there was left for distribution among the heirs the 
sum of $10,342.60. Thls accoimt was approved, and distribution ordered of 
the balance in the hands of the admlnistrator. For some reason, not made 
clear upon the record, the distribution of thls sum among the heirs was not 
flnally completed untll in 1888; and at the October term, 1888, of the probate 
court, the folio wlng order was made: "On thls day was presented the receipts 
of Mrs. SaUie W. Dugan and of William Kinchloe, whose shares, of $258.67 
each, remaining in the hands of the admlnistrator at the time of the approval 
of the final account current of said admlnistrator, approved at the July term, 
1885, of thls court, by the said admlnistrator, with the prayer that he be dls- 
charged as such admlnistrator as to thèse items, as he had been as to ail re- 
maining portions of said estate at said July term, 1885; and the court belng 
well and sufficiently advlsed in the premises, and behig of the opuiion that 
said admlnistrator shoiùd be discharged as to thèse items, it is ordered, ad- 
judged, and decreed that the said admlnistrator be, and he Is hereby, fully 
dischatged as to the said two items of $258.57 each, as weU as to ail other 
mattera coimected with said estate." 
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On the 14th of Deoember, 1885, the bfll in thià cause was flled ta the United 
States circuit court for tlie eastem district of Arkansas by Mary Smith and 
Eicliard A. Smith, lier huaband, on tlieir own betialf and that of suclï other 
heirs of Elislia Wortliington as mlght join tn the proceedings,— the défendants 
belng Isaao M. Wortldngton; W. W. Rose, WllUam Starling, (thèse two being 
surettes on the bond of the administrators;) and W. W. Ford. 

The bill récites at length the acts of the administrators, and the maJdng their 
annual reports to the prolmte court, and charges tliat thèse are false and fraud- 
aient, because they contained charges for extra services in managing the prop- 
erty, improper commissions for travelhig expenses, and that the annual ac- 
counts contain items not properly aUowable. It is further charged that there 
was no authority for the renting the piautations from year to year, as was 
done, 9nd that, when the order for the final sale of the realty was made, It was 
imnecëssary, and therefore void, and that Isaac M. Worthtagton was inter- 
ested in, and became a beneflciary of, the sale of the realty to W. W. Ford. 
By an amendment to the bill the portion thereof praying that the sale of the 
lands to, Ford should be set aside for f raud was striclsen out. A number of the 
other heira of Elisha Worthington, by leave of court, were admitted as co- 
oomplalnants. The défendants answered the bill, and the case, upon the plead- 
ings and proofs, was submltted to the court; and a decree for défendants was 
ordered, dismissing the bill for want of eqtolty. 

U. M. Rose and G. B. Rose, for appellants. 
D. H. Éeynolds, for appellees. 

Bçfore SAiTBORIsr, Circuit Judge, and SBŒRAS, District Judge. 

SHIRAS, District Judge, (after stating tke facts.) Counsel for the 
appellants, in tlie brief and argument submitted by tàern, hâve very 
fully discuSsed the several proivisions of the statutes of Arkansas 
regulating the method of administering the estâtes of decedents, and 
hâve pointed out the varions proceedings had in the course of ihe 
administration of this estate, which, it is claimed, were without 
warrant of law. Thèse may be grouped under flve gênerai heads, 
as foUows: First, there was no authority in law for the orders made 
touching the renting from year to year the realty belonging to the 
estate, nor for incurring expense in repairing the fences and cabins 
upon éie plantations, nor for any of the expense created thereby ; sec- 
ond, the allowances made from year to year for the traveling ex- 
penses, commissions, and extra compensation to the administrators 
were Dlegal and fraudulent; third, there was no authority in law 
for the order providing for the sale of the realty; fourth, there were 
omissions in the annual accounts of the administrators of property 
or money with which they should hâve charged themselves; fifth, 
the settlement of the estate, instead of being closed up within the 
statutory period, was prolongea for years, to the détriment of the 
heirs, and to the beneflt of the administrators. 

To obtaia relief in a court of chancery in cases of this kind, it is 
not sufiQcient for the complainant to show that in the progress of the 
administration, as conducted and controUed by the proper probate 
court, errors both of law and fact may hâve been committed. 

Thus in Jones v. Graham, 36 Ark. 383-401, it is said that — 

"Ail persons Interested in the action of the admhiistrator, to be affected by 
hls settlement, are charged with due notice of Its filing. They are required to 
foUow the regular statutory proceedings of the probate court, and take notice 
of what may aflect them. Administrations must, perforée, go through thèse 
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courts; and they would be attended with additloBal hardsMps, delays and ex- 
pansé, if,_speclal notice to every one interested was required. * * * There 
are many allowances ai an improper nature, especially conceming attomey's 
and agent's feés, and, as already noticed, commissions. The court seems to 
hâve been more libéral to the administrator than Is consistent with a due 
regard to the rights of the heirs and distributees. Thèse objectionable points, 
except as above stated, ail range themselves under the class of errors. There 
is very Uttle of a materlal nature which rnlght not hâve been corrected at the 
time, or prevented, if the guardians of the children, or their mother, or any 
friend, had taijen an Interest in their affairs. The error should liave been 
corrected by appeal, cr some other supervisory proceeding." 

In Grocery Co. v. Graves, 43 Ark. 171, the court said: 

"This Is a biU in chancery to open an administrator's account, whIch has 
been conflrmed by the probate court, for alleged fraud in obtainlng crédits for 
traveUng expenses wliile on business of the estate, and for excessive commis- 
sions. It was stated that the clerk had omitted to give notice of the filing of 
sald account. The bill was dismissed on demurrer. It is the settled doctrine 
of this court that mère errors of the probate courts in making allowances to 
admlnlstrators can be corrected only on appeal, and that they afford no ground 
for impeaching the settlements in a court of chancery. Ragsdale v. Stuart, 8 
Ark. 268;^ Einggold v. Stone, 20 Ark. 527; Mock v. Pleasants, 34 Ark. 64; Jones v. 
Graliam;'36 Ark. 383. There is no prêteuse that thèse allowances were ob- 
tained by misrepresentation, déception, or imposition upon the court, but only 
that they were illégal. It is a very great Irregularity for the probate court 
to conflrm an administrator's account before the notice prescribed by law has 
been given. But the clerk's omission of his duly does not render the account 
fraudulent." 

Without attempting an exhaustive définition of the grounds neces- 
sary to exist to sustain a bill in equity to set aside the judgments and 
orders of a court actiag within the gênerai Unes of its jurisdiction, it 
may be said, generally, that it must appear that, in obtaining the judg- 
ment complained of, fraud has been practiced upon the court render- 
ing the judgment, or upon the party complaining of the judgment, 
whereby he was prevented from appearing or being heard, or was 
kept in ignorance of some material matter, and thereby prevented 
from properly securing his rights; and, futhennore, it must appear 
that the party invoking the aid of the court of equity is himself free 
from fault or négligence. Insurance Co. v. Hodgson, 7 Cranch, 332; 
U. S. V. Throckmorton, 98 U. S. 61. 

Under the provisions of the statutes of Arkansas regulating the 
administration of estâtes, the heirs and others interested thereia are 
bound to take notice of the filing of the reports made annually, and 
the other statutory steps taken in the regular course of administra- 
tion. They hâve the right to appear and be heard in the probate 
court for the protection of their rights, and they can invoke the aid of 
that court in controUing the action of the administrator, and by ap- 
peal or otherwise can invoke, also, the supervisory control of the su- 
prême court of the state, so that ample provision is made for the pro- 
tection of the rights of aU parties interested in estâtes. The provi- 
sions thus made for the beneflt of those interested in estâtes are not, 
however, self-acting or self-executing. To be available they must be 
set in motion by those for whose protection they are created; and un- 
less prevented from so doing by some fraud, déception, accident, or 
anistake, a faUure to avail one's self of thèse statutory methods will 
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be deemed iio be négligence, ànd tobè à bar to'iiiVobing the aid of a 
éotirt oif chancery. In the light of thèse gênerai rules, let us examine 
briéifly the gévèral groiinds relied upon by complainànts for invoking 
équitable reyision of the administration proceedings connected with 
the estate of Elisha Worthington. It is said thàt there was no au- 
thority in law for the ordeii^ made for the renting,, from year to year, 
of the realty belonging to the estate, nor for tjié incurring the ex- 
penses caused thereby ; that the power of the probate court is mere- 
ly to subject thè lands to the payment of the debts due at the time 
of the death of the intestate; and that the heirs, subject to the 
rights of credltors, are entîtled to the rents and profits of the realty. 
Granting that such is the law, the record shows that the complainants 
did not assert their rights at liie proper time. The évidence shows 
that at the time of tiie deàth of Elisha Worthington, the plantations 
owned by Mm were in t)àcl condition. The levées needed for their 
protection were greatly injured, and no rents or profits could be ex- 
pected thereftrom, unless outiays were made thereon, and cure and 
supervision ôver the same wèfè strictly exetcised. The record shows 
that the heirS pf the dèceàs'èd were very numerous, numbering at 
least 40, and widely scattered. It also appears that when the letters 
of administration were issued, in November, 1873, there was a family 
meeting at whiCh there werçf^ représentatives of fou^fifths of the in- 
terests in the estate, and at this meeting it was agreed that E. T. 
WorthÎDgton and Isaac M. Worthington should be appointed admin- 
istrators, one of whom was to^ réside upon the realty, and hâve the 
active management thereof, amd for his services was to he paid 
such sum, in addition to the statfltory commissions, as might be fixed 
by the probate court. There certainJy appears nothing illégal or in- 
équitable in the arrangŒùent thus agreed upon. '■ Certainly those who 
were présent, and consented thereto, should be bound by it; and 
those whp were not then représentée, but who bave for years ac- 
quiesced in what was then done, and who never expressed dissatis- 
faction with the action then taken, should now be held equally bound. 
Untïl the bill was filed in the présent case, in December, 1885, more 
than 12 years after this arrangement was made, not a single one of 
the heirs of Elisha Worthington made any objection to the action 
taken, or expressed even a wish for a change in the management of 
the property of the estate. If no letters of administration had ever 
been taken ont, but this family meeting had been hdd in November, 
1873, and E. T, Worthington and Isaac M. Worthington had been 
selected to take charge of the property in the interest of ail the heirs, 
and ihey had in fact done so, and had continued such management 
for a period of 12 years, without let or hindrance, certainly a court 
of equity, if then appealed to, could not rightfuUy ignore the family 
arrangement thus entered into, and acquiesced in for so many years, 
and treat the parties who had undertaken the supervision of the prop- 
erty as wrongdoers from the beginning. On the contrary, it would 
be the duty of the court to recognize this arrangement as Valid, and to 
settle the rights of the parties accordingly. Certainly the legality of 
the arrangement made for the management of the property was not 
vitiated because the i)artle8 intnisted with the management of the 
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reaJty were appointed the administrators of the estate, and tàereby 
became subject to the control of the probate court. The action of the 
probate court in regard to the renting of the realty, thus recogniz- 
ing the family agreement entered into, cannot be excepted to on the 
ground of a want of authority in the court to control the real estate, 
and its rents and profits, as against the heirs, for in so doing it was 
simply recogni^ing the action taken by the heirs for the protection 
of their intereats in the realty. In connection with this gênerai sub- 
ject, the action of the administrators in selltng certain mules to the 
tenants on the realty, in order that they might be enabled to make a 
crop, and. the order of the probate court authùrizing such action, 
are vigorously assaUed as without warrant of law, because the stat- 
utes of Arkansas require the personalty to be sold at public auction. 
Such action could aflect only two classes of persons interested in the 
estate, to wit, creditors and the heirs. AU the debts of the estate 
hâve been paid in fuU, and the creditors hâve never objected to this 
action on part of the court and tbe administrators. By the f amUy ar- 
rangement already referred to, the administrators undertook the man- 
agement of the realty. The cultivation of the plantations, whether 
done directly by the administrators, or indirectly through tenants, 
would rçquire the use of mules. If the mules already on the planta- 
tions wére sold at puDlic auction to third parties, the administrators 
would be compelled to aupply their places with otbers, or the crop 
could not be raised. It is not made to appear that any loss was caused 
to the heirs by the action complained of ; and certainly the adminis- 
trators, acting as trustées for the heirs under the arrangement al- 
ready described, cannot be held liable for the value of the mules, when 
it does not appear that the heirs hâve not received the full value 
thereof. 

The second gênerai ground of exception to the action of the 
probate court and the administrators in the settUng of the estate is 
that excessive commissions and allowances for traveling expenses 
and for extra compensation to the administrators were authorized by 
the court The amounts to be allowed for commissions, traveling 
expenses, and counsel fées for defending the suits against the estate 
were aU matters clearly within the jurisdiction of the probate court; 
and its action therein cannot be impeached in a court of equity, ex- 
cept it appears that the probate court was imposed upon, or that the 
heirs were fraudulenly misled or deceived in regard thereto, so that 
they were deprived of the opportunity to be heard in the probate 
court There is nothing in the évidence upon which to found the 
claim that either the court or the heirs were fraudulently deceived in 
regard to thèse matters ; and, as no appeal was taken from the orders 
of the court in readjusting and settling the annual reports of the 
administrators, the same are conclusive. In regard to the allowances 
made from time to time for extra compensation to the administrators, 
acting in the capacity of trustées for the heirs in the management of 
the realty, no ground for équitable relief against the same is shown 
in tlie évidence. 

Jt had been agreed that the trustées should be paid such sum as 
the probate court would âUow as proper compensation. From year 
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to year the allowance was made without objection from jajiy one. 
The évidence justifies tke flnding that the heirs had agr^d td the 
payment of a proper sum to be fixed by the probate court. That 
court has flxed the amount in settling the annual accounts, and no 
one has excepted thereto. It is a gênerai rule of equity that in set- 
tling trusts the court may aUow proper compensation for services 
rendered by a trustée. Lent t. Howard, 89 N. Y. 179; Bendev v. 
Townsend, 109 JJ. S. 665, 3 Sup. Ot. Rep. 482. 

The third ground relied upon for équitable relief is that there was 
no authority inlaw for the order proTiding for the sa|e of the realty. 
In the amendment filed to the bUl the complainants withih"ew that 
part of the prayer for relief which asked that the sale ^f the lands 
might be set aside for fraud, and that they be sold under thei direction 
of this court, aad that the administrators be charged with the rea- 
sonable rents of the lands while in their possession. In cases of sales 
actually ordered and had, but without suffiçient authority theref or, 
the owners of the realty nxay waive the question of authority, and 
aflSrm the sale, and this is the effect of the amendment to the bill in 
this instance. The sale being afflrmed, it stands as though there had 
been originally suffiçient authority for making it, and the owners of 
the realty are reçiitted to the proceeds realized, tinless possibly in 
cases wherein it is proren that the property was sacriflced wrong- 
fully by the trustée, and where in fact it appears that the trustée was 
tnterested in the purchase. 

It is charged ii|, tiie bill that Isaac M. Worthington was in fact in- 
terested in the purchase made of the realty by W. W. Ford, and 
that the same was sold for less thau its fair value, but there is no 
suffiçient évidence to support thèse allégations. The lands were ap- 
praised by three appraisers at |21,038, and were sold to Ford for 
the sum of 125,815. Ford testifies that he bought the lands at the 
administrators' s^le, and that he afterwards sold Is^ac Bl, ;^<^rthing- 
ton a half interest therein. The évidence whoUy f ails to shows that 
the lands did not sell for ail they were worth, or that the administra- 
tor was interested in the purchase made by Ford. There is nothing,^ 
therefore, made to appear which would justify a court pf equity in 
charging the trustée for any sum greater than thai he in fact re- 
ceived from the purchaser of the realty, and which he reported to, 
and accounted for in his settlement of the estate in, the probate 
court. 

In regard to the fourth and fifth grounds of attack upon the set- 
tlement of the estate, to wit, that theré were omissions in the 
annual accounts of the administrators, and that the settlement of the 
estate was prolonged beyond the statutory period, for the beneflt of 
the administrators, it is suffiçient to say that there is, not évidence of 
any fraudulent omission to accoimt for property, of sùch a nature as 
to justify a court of equity in opening up the administrators' ac- 
counts, and certainly no action can be taken in the courts of the 
United States to compel the closing of an administration. Whether 
there are circumstances which require the keeping open of an estate 
is primarUy for the probate court to détermine, and its action can be 
controUed by the state courts having direct supervisory power over it. 
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If the complainants herein desired to bring about a more prompt ad- 
ministration of this estate, the way was open to them by proper 
action in the state courts. Having neglected to avaU themselves of 
the proper remedy, they cannot complain in this court of the results 
of the àday, for which they are partly responsible. In f act it may 
be said generaUy of the attack made upon the proceedings con- 
nected with the settlement of the estate now in question that it is 
largely based upon matters which were entirely withiû the control 
and discrétion of the probate court in the flrst instance. It appears 
more thian possible that many of the criticisms made upon the action 
of the administrators hâve good foundation, and if exception had 
been taken thereto at the proper time, and in the proper court, much 
tliat is nôw complalned of might hâve been avoided. We agrée in 
gênerai with the views advanced by counsel touching the evil of 
allowing estâtes to remain open without good reason, and in con- 
demning the absorption of the property of estâtes in useless expendi- 
tures and libéral allowances for commissions and the lîke; but the 
remedy for such evils does not lie in encouraging the parties inter- 
ested in the estate to remain inactive for years, and then, when the 
estate has been flnally wound up by the probate court, to maintain 
a bni in equity against the administrator and his sureties, which 
in effect only proposes to reinvestigate and resettie the accounts of 
the administrator, which hâve already been passed upon and ap- 
proved by the court primarily charged with that duty. The remedy 
for thèse eviIs, as is pointed ont by the suprême court of Arkansas. 
consists in the exercise of diligence and watchfulness on the part of 
those interested in the estate, whereby ail mistakes or wronga can 
be promptly righted, and an effectuai remedy be provided against 
the récurrence thereof in the future. 

Under the facts developed in the évidence in this case, we find no 
sufficient ground calling for the interposition of a court of equity in 
setting aside the ordèr of the probate court discharging the admin- 
istrator and his sureties from further liability and in undertaking to 
restate the accounts passed upon by that court. The decree of the 
«ircuit court, dismissing the bill on the merits, is therefore affirmed, 
at costs of appellants. 



BLACK V. BLACK. 

(Circuit Court, E. D. Pennsylvania. February 2, 1893.) 

No. 191. 

Wbit op Erkok— Bond— Coepoeation as Sukbtt. 

A corporation mil not be accepted as surety on a writ of error to the 
United States suprême court when there is f air ground to question whether 
power to bind itself by such a contract is conferred by the acts under 
wliich it is ùicorporated. 

At Law. Action by Mary K. L. Black, against Mary M. Black, 
admtnistratrix of the estate of Edgar N. Black, deceased. Heard 
on application for the approval of the surety on a writ of error. 
Denled. 
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f ÏV#»"?ii|ï'|îpfif>yE Tobin, fqr applicatipn. 
Biofiacâ Ç» îiitcMurtrie, aga^ , 

DAIJiiASjCSiicait'Jpdge. The défendant bas iuitiils case ofEered 
the Solieitors' Loan & T^ust CompaWr or/ as It ia naimeâ in the 
lettere patent of^ tb-e, gpyerhor of the state pf ]p^éMsylTania, the 
"SolicitPTs' Cîomjpany," as surety upon writ of ap^pr to tixè suprême 
court of the IJiïited States. The d^endant tas , flled, tjiiree excep- 
tions to the cprporationj 80 pflfered a^ surety, whichi^aiâpùi^t^ in sub- 
stance, to an averm^nt that said corporation is withoût.authority 
to become euch surety. Çlounsel for the respective parties bave 
been fully heard, and th©: court bas aJso had the beneflt of an 
able présentation of the vi^ws of; the cpunsel for the corporation in 
question, in support of its asserted po:wer and authof ity tp beçonie 
surety on a bond such as is now under considération. The power 
aM authority asserted are claimed to be derived from and granted 
by an aet of the j gênerai assembly of the state pf Pennsylvania 
entitled "An aet tO; provide for the incorporation and régulation 
of certain corporations," approved April 29, 1874, and the supplé- 
ments theretOi under which this corporation was created; and also 
from and by a certain other statute of the same state, entitled "An 
act supplementary to" the act before mentioned, etc., approved the 
9th day of May, 1889, (P. L. 159.) 

For the plaintiff it la contended- — First, that the power and 
authority in question are elearly not conferred by the act of 
1874; and, second, that^ though it is admitted that the act of 1889 
does in tenns give "thp power and right" "to become security 
upon any Writ of error or appeal, or in any proceeding instituted in 
any court of this commonwealth in which security may be required," 
thé last-mentioned act cannot avail to entitle this corporation to be 
approved as surety in this case, because it bas npt been, in any man- 
ner or f orm whatever, accepted by the stockholders of the cor- 
poration. Exceptions to the suflciency of a corporation tendered 
as surety may be founded upon either or both of two distiuct 
grounds, — ^that it isnotofpecuniaryresponsibilitysuch as to warrant 
its approval, or that it is not possessed of lawful ppwer to bind itself 
in the manner proposed. The first ground is not asSerted, but in 
f act is wholly disclaimed. It therefore need not be, and is not, con- 
sidered. The only question raiaed and to be passed upon is that 
which relates to the ground second above mentioned; and I may say, 
in passing, that in determining it no other matters, such as whether 
the writ of error, even upon approval of security, would or would not 
operate as a supersedeas, although discussed at bar, wUl be to any 
estent considered. 

An affidavit of the secretary of the Solicitors'Loan & Trust Com- 
pany bas been submitted, and will be flled herewith, from which it ap- 
pears that said company is accepted as surety in several of the courts 
of the state of Pennsylvania, and the records of this court disclose 
that it bas been twice accepted hère. It does not appear, however, 
that the point now made bas ever been determined by, or even stig- 
gested to, any Pennsylvania court, and it is plain beyond question 
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that it has never, until now, been brouglit to the attention of tMs 
court. In the inétànicè meitio'ned in thë affldàvit'bf the secretary 
the bond was filed in the clerk's office -çfithout e^^en formai action 
by the court or any judge thereof. In the other case (Earnshaw t. 
McHose, Oct. Sess. 1890, No. 63) the written mémorandum of counsel 
for the opposing party was ihdorsed upon the bond, "Secilrity satis- 
factory," and this mémorandum was sigûed by said counsel. There- 
upon the sécurité (on error) was formàlly "approf ed" by a judge of 
the court, but, mauifestly, solely with référence to the prior ap- 
proval of counsel. and cannot, therefore, be considered as a précèdent. 
I am compeUed,,accordingly, to view this question as one of flrst 
impression, so far as this court is concemed; bui; I cannot disregard 
the fàct that probably, and as stated by counsel, many such bonds 
hâve been approved by other tribunals, and, at least in one Instance, 
by this court, and are now outstanding. The effeet of a positive 
décision adverse to the right claimed might be to unaettle, or to 
raise a doubt with respect to, other transactions, the parties to 
which are not before the court. I therefore décline to pronounce 
judgment as to the existence or nonexistence of the power of this 
compa,ny to become surety as proposed. It is not, I think, necessary 
that ï should do so. The présent application may be disposed of. 
and rightly, as I think, without the détermination of that matter. 
If the objection to the proposed surety were based — as it is not — 
upon an àVerment of its flnancial irresponsibUity, it might be rejected 
without deciding that it is, or is likely to become, insolvent; a reason- 
able doubt of its sufflciency to adequately secure the plaintlff would 
be enaugh. So, hère, I need only say that the plaintiff has satisfied 
me that there is fair ground for questioning the power of this Com- 
pany t» bind itself as p-oijosed, and that I think a bondsman should 
be tendered, where demanded, as to whom no such question can rea- 
sonably be suggested. I hâve not overlooked the facts that the act 
of 1889 contains a provision for certification of its acceptance by the 
directors of the company, and that this certification was made; 
but in my opinion the question to which I hâve referred is not re- 
moved by thèse facts. A question — a substantial question — still 
remains; and that, as I hâve said, requires the withholding of my ap- 
proval. There is, too, at least room to doubt whether the power con- 
ferred, in terms, by the act of 1889, "to become security upon any 
writ of error or appeaJ," extends to cases in this court. The lan- 
guage, "any court of this commonwealth," may be understood to re- 
strict the power to cases in the courts of Pennsylvania. This sub- 
ject, however, was not discussed by counsel, and I express no opinion 
with respect to it. The motion to approve surety is denied. 
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BIDGELT T. CONEWAGO IBON 00. 

(Oircuit Court, E. D. Pennsylvaida. January 31, 1893.) 

No. 22. 

Mmss AND Mramo— Lbase— CoNSTEuonoir— KoTALTT. 

A mlniiif lease requirliiK thé lessee to mine 4,000 tons ,of ore annually, 
and to pay theréfor a flxed sum per ton, or, falling to t^e out such quan- 
tlty, to pay thérefor, Imposes no obligation on the lessee to pay for such 
stipulated <}iiaiitlty after the ore In the demlsed premlses has become ex- 
hausted. 

At Law. Action by Margaretta S. Ridgely againsi the Conewago 
Iron Company f or breach of a mining lease. Eule for judgment for 
want of a sufflcient affldavit of défense. Discharged. 

S. S. Hollingsworth and Henry N. Paul, for rule. 
H. M. Nortà, for défendant. 

DALLAS, Cirôuit Judgé. This action is brouglit by the lessor 
against the Jesgee, upon a lease nnder seal, dated December 24, 1885, 
of "the exclnsive right to mine iron ore" on a tract of land in the 
state of Maryland for the term of ten years. The lease contains this 
covenant: 

"The party of the second part [ipe, lessee] agrées to p^y flfty-flve cents per 
ton for every ton of 2,240 pounds of iron, ore mined and takén away imder this 
leasë, accounts 'to be renderëd and pàj^naênts to be madë monthly, on the 15th 
day 6t each inonth; and the party of tbe second part agrées and guàranties 
to take ont at least 4,000 .tons per ye^, or, faillug totake out that quantity, 
to pay for the same, wlth the understandlng, howevesc, thp,t If , In any one 
yeajr, the party of the second part shàU hâve pald for îriore ore than it has 
taken out during that year, it shall hâve the privilège of ïnaking up the 
ambunt in any subséquent yéar of this lease." 

' The breach assigned is that, during the flve years last past, the 
défendant hias f ailed to take out and pay for at least 4,000 tons of 
iron ore per year. The afladavit admits this, but avers that the de- 
fendant has taken eut and paid for ail the ore which was in the 
demised premises, and that by reason of its exhaustion it has not 
bèen possible, during the said fiye years, to take out any greater 
quantity than has in f act been taken out and fuUy paid for. 

Mining leases commonly include, in addition to the usual under- 
taking to pay for what may be actually mined, a covenant that some 
âxied or ascertainable sum, at least, shall be annually paid. Thèse 
coyenants are not ail the same, or to the same effect. They may be 
divided into two classes: First, those, which require the payment of 
rent irrespectiye of produce; second, those which require that, upon 
failure to take out a stipulated quantity, royalty with respect 
thereto shall nevertheless be paid. Wbere the covenant is of the 
flrst class the tenant is liable for the rent, even if nothing could be 
got by mining. Marquis of Bute v. Thompson, 13 Mees. & W. 487 ; 
Phillips V. Jones, 9 Sim. 519; Jervis v. Toinkinson, 1 Hurl. & N. 195; 
Bamford v. Lehigh Co., 33 Fed. Eep. 677. Where the covenant is 
of the second class his obligation is to pay for the stipulated quantity. 
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wkethep mined or not; not whether it exista or not. He contracta 
for promptitude and thoroughnesB in mining; not for the productive- 
nesB of tlie mine. Lord CMord v. Watts, L. E. 5 0. P. 577; MnhJen- 
berg V. Henning, 116 Pa. St 138, 9 Atl. Eep. 144. This covenant is 
(rf the second dass. The rule for judgment is discharged. 



COATES V. UNITED STATBa 

(Olrcnlt Court of Appeals, Fourth Circuit. February T, 1893.) 

No. 26. 

Clad» AOAiirsT THE United Statks— Matebiai. Man'b Claim. 

Certain oontractors agreed to bulld for the lightliouse board a steamer 
for $66,900, payable in Installments at specifled stages in the worli, the con- 
traot and ail moneys due thereunder to be forfelted for breach. Material 
men, who had been promlsed payment of their clalms out of certain in- 
BtallmentB, obtalned from the oontractors a power of attorney authoriztng 
them to collect $6,000 out of the last Installment, and placed It on file with 
the naval secretary of the llghthouse board, who promlsed that if they 
wouïd continue the deUvery of materials the govemment would pay their 
daim to the amount of $6,000. At this tlme the govemment had the riprht 
to annul the contract for breach. In a correspondence wlth the naval 
secretary, who was In doubt whether the money could be thus pald under 
Bev. St. Il 3477, 3737, the secretary of the treasury stated that the clalm 
could be pald only on condition that the aocount for the money when due 
under the contract should be stated In the name of the contractors, and 
recelpted for by them before payment to the material men. Several 
montbs later the contract was forfeited for breach. The last InstaUment 
never beçame due to the contractons, and the vessel was completed by the 
board at a cost, not Includlng this clalm, of $726.10 less than the contract 
prlce. Bdd, that the material man coidd recover from the govemment only 
the snm of $726.10. Hughes, J., dissenting. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

At Law. Action by L. EobertB Coates, trading as Coates & Co., 
against the United States, to recover for materials used in the con- 
struction of a steamer. Judgment for défendant Plaintifl brings 
error. Beversed. 

Frank P. Clark, for plaintiff in error. 
John T. Ensor, U. S. Atty. 

Before GOFF, Circuit Judge, and HUGHES and SIMONTON, Dis- 
trict Jiidges. 

SIMONTON, District Judge. The facts of this case are thèse: 
Eamsay & Son were under contract to build for the lighthouse board 
a twin screw steamer, afterwards known as the "Zizanla." The con- 
tract price was $66,900, to be paid as foUows: One flfth, less 10 per 
cent, when the vessel was framed and up; one flfth, less 10 per cent, 
when she was fuUy plated and keelson fltted and fastened in place; 
one fifth, less 10 per cent, when ail the decks are laid, masts set up 
and fastened in place; one flfth, less 10 per cent., when vessel is 
launched, and boUer and engine in place; the remainder, with the re- 
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gér'teà'.tèrcéutaàéilS, when the stéaùièr is completefly PéÇMvedj and 
accepte^. It 'i^àB, alsd provided thât, in case of nônconîi^iiafièe wîtti. 
the côntract on 'thé patt of the Raiiisays, the lighthotise board cotild 
declafèthe côntract forfeited atid aimulled, witii iio àpj^ëal f rôm ité 
décision, whereupon aH money due under the côntract would also he 
forfeited. Seven months was the time limited for completion of 
the work. The côntract was entered into 5th October, 1887. On 
8th June, 1888, it was declared forfeited. The lighthouse board com- 
pleted the vessel at a cost, aJl told, of $66,173. Eamsay & Son pur- 
chased from Goates & Co., appellants her^ steel plates to be used in 
constructing the vessel, and owed tlie money. Goates & Go. had had 
previous dealings with the Bamsays, and had received from them one 
of the installnïehts paid by the government They had been prom- 
ised paymènt ont of others, but the second and third installments had 
been diverted by the Bainsays to other creditors. In February, 
1888, a part of the plates having been delivered, Goates & Go. became 
ufleasy, amd obtained from Ramsay & Son a power of attorney author- 
izîng them "tp collect from the lighthouse board, ont of the last pay- 
mènt that wilï be due to us on account of our côntract with the light- 
house boiard to construçt the steamer Zizania, the sum of $6,000." 
At that tiiaie Bi^nsay & Son produced and showed to Goates & Go. 
their côntract Goates & Go. took this power of attorney, with a 
letter from iCam^ay & Sop, to the head of the board, requesting that 
it be held, and tiiie amount paid according to its terms, and delivered 
them to Gominander Evans, the naval secretary, who received the 
power of attorney, and put it on file. They continued the delivery, 
but, again béooming uneasy, one of them went to Washington, and 
saw Gommander Evans. He says that Gommander Evans told him 
to go on with the delivery, and that the government would pay the 
bill or order amounting to $6,000. This was the latter part of Feb- 
ruary, 1888. The record shows that on 21st February, 1888, Com- 
mander Evans wrote to the secretary of the treasury, inclosing the 
côntract with the Bamsays, their letter, and the power of attorney, 
and asking if tiie request therein contained could be complied with, 
Whether thé pàyment could be made to Goates & Co., in considéra- 
tion of sections 3477, 3737, Bev. St. U. S., and whether the instrument 
incloeed was in such form as to thoroughly secure the interests of 
the government The secretary . replied tihat the request of the 
Bamsays could only be complied witii upon the condition "that the 
account for the payment of the money in question, when due under the 
provisions of the côntract, be stated in the name of Messrs. Eamsay 
& Son, and that they be required to sign a receipt for the same before 
it is paid over to Goates & Go." The letters of Mr. Beeve, act- 
ing solicitor of the treasury, of 24th February, X88§, and of lOth 
January, 1891, speak of this power of attorney; the flrst of thèse 
letters as a request for the payment "of $6,000 due oji the final pay- 
inent for said vessel under their côntract;" the second, for the pay- 
ment of the sum of $6,000 out of any money withheld by the depart- 
ment in the settlement with the contractors." From the record it 
is clear that Goates & Co., the lighthouse board, the acting jolicitor, 
and the secretary of the treasury dealt with this power of attorney 
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witli full knowledge of, and with. référence t», the contract; that ail 
of them understood th.at the money was to be paid ont of the last 
moneys coming to thé cohtractor under the contract, and that the 
stringent provisions as to forfeiture were known to them ail. It 
is alSo cleai that the questions which embarrassed Commander 
Evans were whether such a power of attorney could be received by 
Mm in vie-w pf sections 3477, 3737, Eev. St, the one of which forbade 
the asgigunient of a claim agaiost the government untU the claim 
had beén allowcd, the amount due ascertained, and a warrant issned 
therefor; the olher forbidding the assignment of any claim or order 
on the United States; and also whether the power of attorney im- 
paired the secmity of the interests of the government. The stcretary 
penniltôd hiw to recognize the power of attorney to a certain ex- 
tent, bnt he required the account to be stated in the name of 
Eàmsày & Son, and to be receipted by them, before CoaLes & Co. 
got the money. In thîs way ail set-off agaimt Eamsay & Son was 
secured to the government, the contract with them was not im- 
paired, iind ail idea of a new contract with Cîoates & Co. was for- 
bidden. AU that Commander Evans conld hâve intended vfas this. 
Coalos & Co. had been disappointed in the receipt of other money 
due to Bamsay & Son and paid on this account, althougù it had 
been promised to them. They now présent a power of attorney 
auttorizing Ihem to receive the last amounts which should become 
due imder the contract. Conmiander Evans assured them th'it, 
in despite of the provisions of the sections of the Bevised Statutes, 
and without fm^her appréhension from Eamsay & Son, they would 
get the money which, under the contract, would become due to the 
Earasays. K he intended anything more than this, his action was 
void, and Coates & Co. knew that it was void. He could not make 
a new contract with Coates & Co. He could not amend that already 
made with Eamsay, and waive any forfeiture. He could not promise 
absolutely and at ail events to pay Eamsay $6,000 through Coates & 
Co. Now, Bamsay & Son forfeited their contract. The sum of 
$6,000 never was due to them on the last installaient, or on any 
installment after the third. As Coates & Co. held a power of at- 
torney for the payment of the money ont of this last installment 
only, their right never came into existence, as there was nothing for 
it to operate on. They hâve no right in law and none in equity 
agaînst the TJnited States which a court can enforce for the $6,000. 

The jurisdiction of this court is concurrent with that of the court 
of claims. The court of claims has jurisdiction of ail claims founded 
upon the constitution of the United States or any law of congress 
except for pensions, or upon any régulation of an executive depart- 
ment, ot upon any contract, expressed or implied, with the govern- 
ment of the United States, or for damages, liquidated or unliquidated, 
in cases nOt sounding in tort, in respect of which claim the party 
would be entitled to redress against the United States either in a 
court of law, equity, or admiralty, if the United States were suable. 
24 St. at Large, p. 505. "The United States can be sued for such 
causes, and such causes only, as they hâve by act of congress per- 
initted. Neither the court of claims nor this court can hear and 
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détemîne aiiy ClaM agàiùst the IJliitea States except ia casés aûd 
under the ciiiiailiiojis detthed by cotlgréss." U. S. r. CHëèson, 124 
"D. S. 258, 8 Sup. Ct. Eep. 502. It is very clear that lii tMs case 
there was ao conttact, éxpressed or im^lied, with COatès & 06, tliat 
th,ey shoiild furnish. plates to the govènmieiit, and sliôiild be paid 
for them at ^1 evènts. The contract was with Eamsa^ & Son, and 
remained with. them. When the last payment tô Rkinsay & Son 
should hâve bëcome due tinda- the tenns of the contract, the account 
was to hâve been niade ont in their name, and receipted by them; 
and when this was dohe it was promised by the disbursing offlcer 
that he would turn over the money to Ooates & Co. The conditions 
then were that the contract with Eainsay & Son should continue un- 
clianged, and should bè fulfllled; that when uhder ît any money 
became due as the last payment to Ramsay & Son, they should 
receipt f or it, and tiiat then, recognizing the wish of Eamsay & Son 
that Coates & Co. should receive it, it would be paid to them. Coates 
& Oo., with full knowledge of the contract, assented to be reimbursed 
out of the last payment which should become due to Eamsay & Son, 
of course With the understanding if any should become due. Thls 
is the full estent of any contract with them. It is only a contract 
authorized by law that the court of claims can consider. Bonner v. 
U. S., 9 Wall. 160. An(l for the same reasons there are no dam- 
ages, liquidated or unliquîdated, to which Coates & Co. are entitled 
against the United States. They could not hâve been misléd. They 
knew the contract, that it was liable to forfeiture, and that no one 
had the right. to change its terms. In this connection it must be 
borne in mind that ^e whole appropriation for this vessel was 
168,230. 24 St. at Large, p. 225. Her cost was |66,193, not includ- 
ing the biU of Coates & Co. If congress had consîdered this claim, 
had recognizëâ an obligation, and had referred it to the court of 
claims or to this court, as in Roberts v. U. S., '92 U. S. 46, and in 
Vigo's Case, 21 Wall. 648, the court might perhaps hâve gone outside 
the rules of law, and hâve considered the hardship of Coates' case. 
But treating it as we would a case between natural persons, we are 
bound to hold that a principal cannot be held liable for any dealings 
between his servant and a third party who had ftill knowledge of 
the limitations of the authority of the servant with whom he dealt. 
They hâve a claim for a part of this money, which we can allow. 
The contract prioe was $66,900; the actual cost, $66,173; leaving 
$726.10. In the contract it is provided that in case of noncompli- 
ance the contract may be forfeited, but even in case of forfeiture 
the contracter would be liable to the govemment for ail damages 
occasioned by the noncompliance. It appears that no damages hâve 
accrued, and that, on the contrary, the government is better off by 
$726.10. As the contractors would hâve suffered the resuit if it 
occasioned loss, they should enjoy the resuit as it has been a gain. 
Thé maxim "qui sentit commodum sentire débet et onus" is true 
when reversed. He who bears the burden should enjoy ail ad- 
vantage acoruing fram it. A decree should be entered for ap- 
peUant for this sum of $726.10. With regard to the remainder 
«f the claim, it appears that they furuished the plates, and that the 
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plates went into the vessel, and that they hâve not been paid. As 
we hâve seen, they hâve no right in law or eqùity to hold the 
govemment responsible. But they hâve a strong claim upon the gen- 
e*osity of the govemment. This is withia the province, not Of the 
coiu^, but of congress. 

The décree of the circuit court is reversed and the case remanded, 
with instructions to enter judgment for the plainttff in the sum of 
$726.10 and costs. 

HUGHES, District Judge, (dissenting.) Jurisdiction in this case 
is derived from the judiciary act of March 3, 1887, which au- 
thorizes ttie suit to be in the form of pétition, and to be insti- 
tuted in cases where the petitioner would be entitled to redress 
against the United States, either in a court of law, equity, or 
admiralty, if the United States were suable. Such pétition is an 
action at common law, or a bill in chancery, or a libel in admiralty, 
according as the redress sought and nature of the claim may 
détermine. In the présent case the proceeding is clearly one for 
relief in equity. The petitioner, whjle he had redress by attachment 
in his own power, was assured by the agent of the défendant that 
his claim would be paid, and that the défendant would not take 
steps apprehended by petitioner that would defeat its payment. 
Kelying upon the good faith of the défendant in giving thèse 
assurances, petitioner allowed property which he could hâve replev- 
ied to be used by the défendant, only to flnd the payment of his claim 
defeated by the defendanfs resort to the very steps which he had 
been assured would not be taken. This pétition is therefore in the 
nature of a bO in chancery for équitable relief. Yet we can give no 
effectuai redress. Our decree can be but a mère recommendation 
to congress for an appropriation. The case in détail is as follows: 

The naval secretary of the lighthouse board of the United States 
oontracted on the 12th of February, 1887, with Eamsay & Son, of 
Baltimore, for the construction of a steel twin screw steamer, which 
was afterwards named the Zizania. The vessel was to be built ac- 
cording to spécifications and drawings which were made part of the 
contract. The amount agreed to be paid and received was |66,900. 
This sum was to be paid in five installments respectively as the 
work should reach stages specifically deflned in the contract. The 
contract was to be liable to forfeiture by the secretary of the treas- 
ury if the work should not be completed at the end of seven 
months from the date of its approval hy the secretary, and |35 was 
to be forfeited by Eamsay & Son for each day's delay beyond that 
period in completing the steamer. 

Eamsay & Son made poor progress with the work. The ship was 
not completed by October, 1887. They fell behind not only with 
their work, but in their payments to men and flrms from whom they 
obtained material. One of the flrms to which they became indebted 
was that of Ooates & Co. of Baltimore, for steel plates and other 
material. On the 18th of February, 1888, — 12 months after the 
contract had been made, and 5 months after the steamer had be- 
come liable to forfeiture by the United States at thetr discrétion,— 
v.53F.no.lO— 63 
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Eamsïty & Boa gave to Çoates & Oo. a power of attor»ey to coUect 
from tke ligiiliiouse board, at Washington city, thjQ s»m,of $6,000 
iSxen dueto Ooates ACo. for plates, etc., whioli had been supplied 
to Bamsay & Son for this ressel, most of them still lying in the ship 
yard, and not yet put into the steamer. 

A letter from Ramsay & Son, addressed to tihe cliairman of tlie 
boardj accopipanled this pjow«" pf. attpmey, stating that the |6,000 
was for value received in steel plates furnished for the steamer by 
Ooates & Co. The power of attorney and the letter both stated 
expressly that tbis moaey wasito beipaid ont of the final payment 
that might be due, to Ramsay.&^n on aocount of the steamer 
Zizania, and the letter reque^tedi that the board should hold this 
order, and: pay the amonat wheïi it might be due. The power of 
attorney and the letter were prompiliy presented by L. R Coates, of 
the flrm of Coat<es & Co., to Commander E. D. Evans, at Washing- 
t(Hii then in. charge of the busipeas of the lighthouse board, who was 
iiiformed that, .TPless tiie awonnt, due was paid, the firm would at- 
tâtài the mateiial in the ship yardj. and prevent its being put into the 
Vïe^el. L. R, Coates testifles tiiat Commander Evans took posses- 
sion of thèse papers, andplaced them on file, and assured him that 
he would see the claim paid. 

.Commander Evans stated to this witness that the government 
did not care to déclare the contract forfeitpd, and that, while he 
did not believe his firm could sustain a mechanic's lien against the 
engine, boil^s, etc., yet he did not care about the government being 
put to the delay which the attaphment would entaU, nor désire that 
Coates & Co. ehould cease fïwnishing material for the ship, and 
thereby cause further delay. On the faith of what oceurred in this 
interview, Coates & Co. allowed their material to be put into the 
Zizania. Afterwards, to wiif, on the 8th of June, 1888, the govern- 
ment found it necessary to f orf eit its contract with Ramsay & Son, 
and to complète the vesselitself. The final payment, therefore, did 
not become due nor become payable to Ramsay & Son. The cost of 
completing the vessel consuiped the residue of the contract price of 
its construction» except about $726 ;« and this cost of completion did 
not embrace any payment tp Coates & Co. for the material which, 
on the assurance of Commander Evans, which has been stated, they 
had allowed to be built into the Zizania. 

The record shows that a few days aïter the interview between L. 
R. Coates and Commander Evans the payment of thç claim of Coates 
& Co. was lie Sflbject of ofacial çorrespondence among officers of the 
treasury. Acting Soliciter of the "JCreasury F. A. Reeve, in a letter 
to the secretary of the 24th of February, 1888, advises that the 
daim of Coates & Co. for $6,000 should be paid put of the sum that 
^hould be flnally due to Ramsay; & Son, but that thè, account should 
bei stated in the name of iRanj^ay & Son, who should be required to 
réceipt for the draft issued f oi; ,i1^ before its delivery to Coates & Co. 
A letter of March 5, 1888,,Jfrpm Hugh S. Thompson, assistant 
secretary of the treasury, ifferring to and approving of the letter 
of the acting soliciter, and addressed to the chairman of the light- 
house board, informs the chairman that "authority is; granted to the 
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board for the payment of tlie amount nâmed in thé manner suggested 
in tlie letter of the acting solicitor." 

î^early tbree years after the date of the two lettérs just alluded 
to, tô wit, on the lOth of January, 1891, the acting solicitor of the 
treas^ry, P. A. Keevé, addressing the secretary of the treasnry, says, 
among othef things: 

"Assumlng tiiat the power of attomey dated February 18, 1888, for $6,000, 
referred to by Commander Evans, is the same power of attomey executed to 
Coates & Co. by Bamsay & Son, I am of opinion that the sum of $6,000 should 
be paid to Coates & Co. ont of any moneys withheld by the department in the 
settlement with the contractors. H, howerer, the money has been dlsbursed 
to the contractors or other parties, then I should recommend that upon appli- 
cation of Coates & Co. the case be sent to the court of clalms, as suggestpd by 
Commander Evans Ih hls letter of January llth, 1889." 

Tbis opinion was written, as appears upon its face, apropos of a 
letter received by the secretary of the treasury from Commander 
Evans, suggesting his inability to adjudicate "as to what amounts 
should be paid by the lighthouse board for smns due to creditors 
of Eamsay & Son for materials fumished and actually built into the 
Zizania^ and for money loaned them, ostensibly for the proseoution 
of the work." Coates & Co. adopted the recommendation of the 
solicitor of the treasury, except that they brought their suit in the 
circuit cotu^ of the United States for Maryland, under the option 
given in section 2 of the judiciary act of March 3, 1887, (24 St. at 
Large, p. 505,) of suing in such cases as the one at bar, either in the 
court of claims at Washington, or a circuit court of the United 
States. This suit of Coates & Co., petitioners below, was dismissed 
by that court with costs, and is hère by writ of error. 

If technicalities could be held to defeat équitable claims, this 
case would be clearly with the défendant. The power of attomey 
from Eamsay & Son to Coates & Co. expressly provided for its 
payment out of the final or fifth installment of money that should 
be due to Eamsay & Son; and the fifth installment never fell due. 
Promises and pledges by individual oflQcers of the government do 
not, in gênerai, bind the govenunent, and cannot be enforced by 
suit. Hence siuts brought on such promises and pledges against 
the government cannot and should not be maintained; and so the 
mère assurances given by Commander Evans to Coates & Co. that 
his claim should be paid cannot be recognized as biading upon 
the government. But this is not équivalent to saying that équi- 
table claims cannot arise against the government, just and binding 
upon its conscience, under any circumstances whatever. 

In the case before us the plaintiffs supplied a large quantity of 
material necessary in the construction of the ship which contractors 
were building for the government. They had been promised pay- 
ment out of the third and f ourth installments of money that should 
accrue to the contractera, and had found their claim postponed to 
more exacting creditors. They consented to accept a power of at- 
tomey, pledging payment out of the final installment to become 
due to lie contractors. Most of the material for which this claim 
was due was in the yard, but not put upon or built into the ship. It 
was their right to reclaim this material unless payment for it were 
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assured. They accordingly went to Washington city to présent 
their pbwer of attorney, and leam whather or not it would be paid. 
There was one contingency in whlch it certainly would not be paid, 
to wit, the forfeitnre by âe government of its contract with. Bam- 
say & Son- For five months it had been optional with. the govern- 
ment to déclare this forfeiture. It was material for Ooates & Oo. to 
know whether it intended to exercise this option, an act which 
woTild nullify their claim; and this was a chief poiat of solicitude 
with the hoîders of the power bf attorney, and tiieir chief subject 
of inqniry at Washington. 

There sèems to hâve been a very full conversation on the sub- 
ject bétween Commander Evans and L. E. Coatesi the resuit of 
wiilch was that Coates became confident that the forfeiture would 
not be declared, and that the final installment of construction money 
would accrue to the contractôrs, and would be available for the pay- 
ment of hîs claim. Believing froiîi what Commander Evans said to 
hlm that there would be no forteiture, and that their claim would 
be protectèd and honored by the authorities at Washington, Coates 
& Co. allowed their material to be put into thé ship, but only to flnd 
in a few nionths that their confidence in the assurance which had 
been given tiiéin had beèeii mi^placed. 

There is no prêteuse that the ofQcers of the government did not 
act in the utmost good faitL It became necessary ia dealing with 
thèse contracter? to déclare a forfeiture in June, -tt^hich they had 
no intention ofdéclariûg in tiîie preceding Febrùary. Throughout, 
theîp action was takeri in the utmost good faith; aind it is one of 
the chief meilits of this clàiiii that it is due upon equities not in 
the, least tainted with fraijd or misconduct. Thè authorities in 
chàTge oif the Inatter hâve ajready adjudicated thi^ claim in favor 
of Coates '& Co., aiid I can disçover no reason why the court shoidd 
réfusé to do likewise. , 

The soliciter of the treasury, in his letter of lOth of Janiiaiy, 
1891, already referred to, Says: 

"H. A. Kamsay & Son, of Baltimore, the contractôrs for bùtldlng the Zizania 
fôr the lighthotise libard, behig indebted to Coates & Company In a largo 
amount for mateïfals, etc., execUted a power of attorney for $6,000. It was 
optional with the government torecognlze or not this power of attorney. It 
appears that Commander Bvans^ th^ pavai secretary of the lighthouse board, 
dld recognlze It, and that Coates & Company understood they wére to be paid 
this sum. Grbod faith and talr dealing -would requlre that thè arrangement be 
carrled eut. There can be but little doubt that the then secretary of the board 
not only recognlzed the claim of Coates & Company, but accepted the power 
of attorney with ttie Intention of paying them $6,000 of the balance due to 
Bamsay & Son, In a letter addressed to Henry Williams EUiott under date of 
May 28th, 1888, (ten days before the forfeiture,) Commander Evans says: 'As 
It is possible that some mlsapprehenslon exists as to the amount due to Messrs. 
Ramsay & Son, it is thought proper to call your attention to the f act that there 
aire now due under the contract two payments,— the fourth, amonnting to 
$12,042, and the flfth, ainounting to $18,732. The entlre fourth payment is 
pledged under. power of attorney given by Mr. Bamsay. Under the last pay- 
ment there were $6,000 pledged, ùnder a power of attorney granted Febrùary 
18, 1888, leaving but $12,732 to meet any further clalms.' " 

After quoting the above from Commander Evans, the solicitor 
continues: 
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"I am ol the opinion that the sum of $6,000 shoiUd be paid to Coates & Com- 
pany ont of any moneys wlthheld by the department in the settlement wlth 
the contractera." 

I think that decree ought to be entered hère in favor of the plain- 
tif in error, and tliat the decree of the coiui; below should be re- 
versed. 



BBYANT V. CHICAGO, ST. P., M. & O. RT. CO. 

(arcult Court of Appeals, Eighth Circuit. February 6, 1893.> 

No. 175. 

Caheiehs of PASSBNaBBS— Who are Passengebs. 

The englneer of a railroad switch engine, whlle iinder pay for extra 
hours' labor, went, under the direction of the yard master, to the com- 
pany's shops, a distance of about two mUes, belng entirely wlthln the com- 
pany's yards, and drew a passenger coach full of the company's employés 
to the dépôt, where they attended a meeting. Atter the meeting was 
over, about 10 o'dock at nlght, the employés agaln got into the coach, the 
yard master acting as conductor, and started on the retum trip. A col- 
lision shortly ensued, in which plaintltt's Intestate received injuries caus- 
ing his death. The Intestate had come in from the shops on the coach, 
but there was no évidence that he or any of the others paid fare. Eé.d, 
that in view of the presumption that one riding in a passenger coach is 
lawfully there, by invitation or permission of the carrier's employés, and 
that thèse employés hâve authorlty to bind the carrier by such invitation 
or permission, there was some évidence that the relation of passenger 
ànd carrier existed; and it was error to direct a verdict for défendant on 
the ground that there was no évidence of such relation. 

In Error to the Circuit Coxtrt of the United States for the District 
of Minnesota. 

Action by Foorest E. Bryant, administrator of the estate of James 
Davidson, deceased, against the Chicago, St. Paul, Minneapolis & 
Omaha Badlway Company, to recover damages for alleged négligence 
causing the death of said Davidson. A verdict was directed for de- 
fendant, and, from the judgment entered thereon, plaintiff brings 
eiTor. Beversed. 

Statement by Sanbom, Circuit Judge: 

ïhe plaintiff in error brought an action for damages for the négligence 
of the défendant In error, causing the death of James Davidson. The com- 
plaint alleged that the défendant was a common carrier between the Union 
Depot in St. Paul, and a point near its railroad shops, about a mile and a 
half westerly from the dépôt, and that whUe in the course of hls transpor- 
tation by the défendant, as a passenger between thèse points, the deceased was 
killed by its négligence. The answer admitted that the défendant was a com- 
mon carrier, but denied that at the tiiie oi tlie accident it was a carrier of 
passengers between the points named, and denied that tlie deceased was a 
passenger at that time on any car operated by H. There was evideno* that 
the .nccldent was caused by the négligence of ïhe defendant's employés in 
the management of certain frelght cars that stood on its passenger tracii, with 
whlch the train on which the deceased waa riding coUided. At the close of 
the plaintiff's évidence the court instructed the jury to retum a verdict for the 
défendant, on the ground that there was no évidence tending to show that 
the relation of passenger and carrier existed between the deceased and the 
défendant at the time of the accident, and it Is This instruction of which com- 
plaint is DOW made. The évidence discioses the foUowing facts: Defendant's 
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rattroàd yard èxtended froiii the Union Depot In St. Paul 'Wèsteiiy about two 
miles to Itsishops, and the two points toétween which the complalnt allèges 
the deceased was being carried at the time ol the accident are withln this 
yard. Onp Flannagan, who was killed 1» the accident, w^ the defendant'.s 
gênerai yàrd màster. Hla dutles, as subh,' were to InStruct the switchmen 
■\vhat to'do, to receive order» from <Jie shlpplug agents, ahdito^tell the fore- 
mon of the crewa what they should do. He acted as conductor upon, and 
had charge of, the train on which the accident occurred, and it oociirred 
within the Umlts of the yard. The train oonsisted of a switch engiae and 
one passenger coach, which belonged to the défendant. The engine was oper- 
ated by one of'Its engineers,— 'Who was paid by it, for extra hours, for runuing 
this train on the evening of the accident,— and by one of defendant's flremen, 
under Flannàgan's ordera^ On the eveniiïg of the accident: thte engineer, by 
the dlreciion of Flannagan, went to the shops of the company, and, with the 
switch englue, drew the passenger coadh, filled with employés of the de- 
fendant, from the shops to the Union Depot, where they held a meeting. The 
deceased rode from a point nëar the shopS to the dépôt là this coach. After 
Uie meeting, and at about 10 o'clock in the erenhig, this coach stood opposite 
the platform at the de^ot on the out-going, west-bound tracli of the de- 
fendîint, in front of thi? strttch engine. Many persons who came to the 
dépôt la the bar boarded It, pnd among others the decea,sed. Some were tn- 
vltied to do so by Plannagaii,' but ihere was no évidence tïiat the deceased re- 
celved any spécial invitatiton to ride upon It. He seated hlmself In the 
coach. Flannagan stood on the step, a,t Ita forward end, and signaUed the 
engtaieér to push the train out tpwards the shops. He dld so, aud after stop- 
plng at an intermedlate staltion, and starting agaln, In obédience to Flannagan's 
signais, the train Colllded with the frelght cars on the track, and so Injured 
the plalntlflCs Intestate that he dled. There was no évidence that the de- 
ceased, or àny other person in this coach, pald any fare. 

M. D. Munn' and P. B. Eellogg, (Munn, Boyeson & Thygeeon, 0. K. 
Davis, and C. A. Severance, on the brief,) for plaintiÉ in érror. 

Thomas Wilson, (S. L. Perrin, on the brief,) for défendant in error. 

Before CALDWELL and SANBOÉN, Circuit Judges, and SHIEAS, 
District Judge. 

SANBOEN, Circuit Judge, (after Btating the facts.) If the défend- 
ant undertook to carry the deceased without the payment of fare, it 
was bound to the exercise of due care in perfonning the obligation 
it voluntarUy assumed. Eailway Co. v. Derby, 14 How. 468; The 
New World v. King, 16 How. 469; Waterbury v. Bailroad Co., 17 
Fed. Rep. 671, 673. 

Whatever the rule may be when one is riding for his own conven- 
ience on a freight train, an engine, a hand car, or any other carriage 
of a common carrier thait is evidently not designed for the trans- 
portation of passengers, (Powers v. Kailroad Ce, 153 Mass. 188, 190, 
26 N. E. Eep. 446; Eaton t. Eailroad Co., 57 N. Y. 382; Files t. 
Eailroad Co., 149 Mass. 204, 21 N. E. Eep. 311; Hoar v. Eailroad Co., 
70 Me. 65, 72, 73; Gardner v. Eaih-oad Co., 51 Conn. 143; Graham 
V. Eailway Co., 23 U. C. C. P. 541; Sheerman v, Eailway Co., 34 U. 
0. Q. B. 451; Eailroad Co. v. Michie, 83 El. 427,) the presumption is 
that one riding in a passenger coach, an omnibus, or any other car- 
riage of a common carrier, that is palijably designed for the trans- 
portation of passengers, is lawfully âiere, by invitation or 
permission of the employés of the carrier in charge of the vehicle, 
and that thèse employés hâve authdrity to bind the carrier by such 
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invitation or permission. Eailway Co. v. Bocks, 57 Pa. St. 339, 346 ; 
EaUroad Co. v. Derby, supra; The New World v. King, supra; 
Eailway Co. v. Thompson, 8 N. E. Eq». 18, 9 N. E. Eep. 357; Hutcîi. 
Carr. § 334. The reason of the rule is tiiat the carrier offers its 
passenger trains and coaches for the transportation of persons, and 
in their opération confldes to its servants in charge of thera the 
business of inviting and accepting persons thereon as passengers. 
Whenever one enters a passenger coach on such an invitation, or 
under such a permission, and the transportation conmiençes, a con- 
tract between the passenger and carrier is implied. The carrier, by 
holding out its passenger train or coach for the carriage of passen- 
gers, oËem to carry them. with due care; and the passenger, by 
entering the coach, and allowing himself to be transported, accepta 
the offer, and impliedly agrées to pay his fare, and thus the con- 
tract becomes complète. -The presumptions referred to are nbt con- 
clusive. Proper évidence or countervailing circumstances may rebut 
them. But, in the absence of thèse, they are wise and salutary, and 
should hâve proper considération. They are but the application of 
the established rules of agency to the business of the common 
carrier. That the servant Of a carrier, in charge of a passenger 
coach and angine which are carrying persons over its raUroad, should 
be presumed to hâve the authority from the carrier to accept such 
persons as passengers, is but the application of the familiar rule 
that the master is bound by the acts of the servant, within the scope 
of the usual business conflded to Mm, because the master is pre- 
sumed to authorize and approve the known acts that are incident to 
such an employment. Story, Ag. (9th Ed.) § 56. 

In view of this presumption, and the further presumption that the 
deceased was laAvfully riding, which arises from the fact that he was 
riding over def endant's railroad, through its yard, in one of its passen- 
ger coaches, which had brought hliVi and others to the dépôt a few 
hours before, drawn by one of its engines, operated by one of its en- 
gineers, and conducted by its gênerai yard master, we are of the 
opinion that there was some évidence in this case tending to show 
that the relation of carrier and passenger existed between the de- 
fendant and the deceased, and that the question whether this relation 
did exist should hâve been submitted to the jury. The judgment is 
accordingly reversed, and the cause remanded for further proceed- 
ings not inconsistent with this opinion- 



UNITED STATES v. PEACE et al. 

(Carcult CJourt ol Appeals, Foiirth Circuit. February 7, 1893.) 

No. 25. 

Intbbnai. Rbvbntjb — Tax on Spirits— Distillbky Wakbhotisbs. 

Rev. St § 3293, as amended by Act May 28, 1880, § 4, (21 St. at Large, 
p. 146,) requlres distillers to give a bond conditioned to pay the tax on 
spirits stoùed tn dlstiUery warehouses, before removal therefrom, or -with- 
in tliree years from the date of the bond. Héld, that the destruction of 
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stich splrfts by flre whlle lu the Warebotfse conatitUted a "removal," so as 
to make the tax payable bef ore the éxplratloii of the three years. 48 Fed. 
Kep. 714, ceversea. 

In Error té tàe Circuit Court àt the United States for the Eastern 
District of Nôrth Carolina. 

■ At Law. Action agàinst James C. Peace, Simeon Tippett, and 
Williain J. Parker, upon aidistUlery warehouse bond. Juâgment for 
défendants. 48 Fed. Eep. 714 Plaintiff brings error. Bevoi-sod. 

:ô:A,pook,lT. S. Atty. 

J. T. Strayhorn, for défendants in error. 

Before BOND and GGFF, Circuit Judges, and HUGHES, Dis- 
trict Judge. 

1 HUGHES, District Judge, This is an action to recover the tax 
imposed by law upon certain spirits which was destroyed by flre 
in the distiUery warehouse in which it was stored, while it was 
under bond executed in pursuance of section 3293 of the Eevised 
Statutes and its amendments. The question in the case is whether 
suit wUl lie îop the tax before the lapse of three years from the 
date of the entry of the spirits in the bonded warehouse; or, more 
particularly, whether thé tax becomes due on the removal of the 
spirits, wheh that removal is the resuit of destruction by flre. 
The pénal clause of the bond provides that the tax shall be paid 
"before the spirits shall be removed from such warehouse, and 
wlthin three years from the date of the entry" of the spirits in the 
bonded warehouse. That date was the ll(h of October, 1889, and 
the suit was brought on the 19th of October, 1891. The destruction 
by flre occurred in the interval betwéen the two dates. 

Assuming that destruction by flre is such à removal as the law 
requiring the bond contemplâtes, it can hardly bë denied that the 
suit could be maîntained. Under the express tenus of the bond, two 
contingencies must coexifet in order to stay the suit, — ^the spirits must 
not be removed, and thé period of three years must not hâve elapsed 
since the deposit of the spirits in the distillery warehouse. If either 
evènt occurs, the suit raay be maintained. If three years elapse then 
suit may be brbught thoilgh the spirits remain; and, if the spirits 
be removed, then suit will lie, although a period of three years shall 
not hâve expired. This is plain, and the only question that can be 
raised is whether the accident of destruction by flre is such a re- 
moval of the spirits as was contemplated by the statute which re- 
quired the bond to be given, and was therefore in the minds of the 
obligors and obligées of the bond. 

It is contended in behalf of the défendants in error that the re- 
moval contemplated by the fourth section of the act of May 28, 1880, 
{see supplément to Eev. St. [2d Ed.] pp. 265, 266,) under which the 
bond in this case was given, is interpreted by those clauses of that 
act in which the term "withdraw" is used as synonymous with the 
term "remove," uséd in other clauses; that therefore the word "re- 
move" in the bond means "withdraw;" and that, inasmuch as de- 
struction by flre cannot be contended to be a withdrawal of the 



UNITED STATES V. PAGLIANO. lOOl 

spii'its from thé bonded warehouse, therefore the spirits cannot bé 
held to hâve been removed by the fire. If this contention does not 
involve a non sequitur, it hardly changes the question under consid- 
ération; for it is not much more difflcult to conceive that a com- 
bustible substance may be withdrawn from. a place of deposit by fire 
than that it may be removed by fire. The real question is whether 
the disappearance of the spirits from the place of deposit was not 
the real contingency which the statute contemplated, and whether 
the fact of fire being the means or agent of disappearance was in the 
contemplation of congress in enacting the law. 

The act of May, 1880, was an amendment of section 3293 of the 
Eevised Statutes; and sections 3293 and 3221 of the révisai must 
be oonstrued together as parts of the same statute. Congress was 
at pains in section 3221 to provide relief to the owners of spirits de- 
posited in distUlery warehouses and under bond for the payment of 
a tax on remôval thence, in ail cases of their destruction by fire, It 
provides that the secretary of the treasury, on satisfactory proof of 
destruction of spirits by accidentai fire or other casualty without 
fraud, collusion, or négligence on the part of the owner, before the 
tax has been paid, may abate the tax in whole or in part, and may 
cancel the warehouse bond given by the owner. Such a provision 
would hâve bèen whoUy useless if the removal contemplated in sec- 
tion 3293 did not embrace the accident or casualty of destruction by 
fire. It is a. necessary implication from the fact of the insertion of 
section 3221 in the law which embraced section 3293 that destruc- 
tion by fire was one of the modes of removal contemplated by 
congress in enacting the latter section. We think, theref ore, that 
the court below erred in setting aside the verdict which was found 
by the jury in favor of the plaintiiï at the trial, and in holding that 
destruction by fire of spirits deposited in a distillery warehouse was 
not such a removal as is contemplated by section 3293 of the Revised 
Statutes and the acts amending it. The judgment of the court be- 
low is therefore reversed, and the cause must be remanded for fur- 
ther proceedings in accordance with this decisioiL 



UNITED STATES v. PAGLIANO et al 
{Circuit Court, S. D. New York. .Tanuai-y 27, 1893.) 

IMMIGKATION — iMPOKTATtONS FOIÎ PURPOSES OF PROSTITUTION — InDTCTMEÎÎT. 

An indictment cliarging that défendants âid knowingly and willfuUy im- 
port and bring into tlie southem district of New Yoi-k, from Naples, Italy, 
six women, named, for the purposes of in-ostitution vvitliin the Uuitwl 
States, suificiently charges the ofCense proseribed by Act March 3, 1875, 
§ 3, (18 St. p. 477,) forbiddùig the lœowtng and willful importation of 
women into the United States for the purposes of prostitution. 
Same — Indictment. 

Such an indictment need not set ont the facts constituting the ultimate 
f acts of Importation. 

Same. 

Nor need the Indictment specify the kind of prostitution referred to; 
the Word "prostitution," as used therein, belng sufflciently deflnlte. 
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i. Samb.. .... ^ ^ 

Not le It necessary to state the place wlthln the United States at whlch 
the wbmen were to be used for the purposes of prostitutloii. 

5. Samé. " 

The todlotment waa not objectlonable in alleging that défendants did 
"Impprt and brlng," etc., whereas the statute merely uses "import;" for, 
whe^i used in ttils connection, the words are synonymous. 

6. Samb. 

Such Indlctment need not allège that the importation was In pursuance 
of an agreement made prior theTeto. 

7. Samb— Verdict— Motion for New Trial. 

The verdict on trial of sueh an Indlctment will not be disturbed on mo- 
tion for a new trial on the groinid that the court was wlthout jurisdiction, 
the évidence renderlng it doûbtful whether the importation was into 
anotber district, where no such objection was taken at the trial or pre- 
sentëd by the record. 

8. SAlitH-^EVÏDBNOK— ADMISSIBIMTY. 

On trial of the indlctment, testlmony tendJng to show that défendants 
kept à (house of prostitution in New York city for three years prlor to 
the Jndlétment is admissible to prove défendants' occupation, and the in- 
teht 6f the Importation. 

9. SaiIb. 

Thé contents of the baggage of the women so Imported being material 
on flie question of thelr character> évidence that one défendant had posses- 
sion of the checks for ail such baggage was compétent to show his con- 
nection with the Importation, aniî. In the absence of explanation, justlfied 
the cohclùsion that he coinmitteâ the offense chargea. 

10. Samb- Impeaohing 'Witiiess. 

On trlâl of an indlctment chàrglng a violation of Act March S, 1875, § 3, 
(18 St. p. 477.) forbiddlng the importation of women for purposes of 
prostitution, three of the women aUeged to hâve been imported for such 
purppse, , being called on behalf of the govemment, testifled that they 
were not pi«stitutes. Hdd, that affldavit» of such persons, taken before 
the commlssioner of Immigration, and thelr testlmony on an examination 
befOre thé United States eommisslonér, wherein they swore they were 
prostltutes, Imported for purposes of prostitution, were admissible In 
évidence, opportunity baving been giyen them to explaln thelr affldavits. 

11. Samb— Inbtkdctions. 

There was no error iii ref using to charge that, if the jury believed that 
the women cbmmltted pei^lury by s^earlng they were not prostltutes, then 
they were not worthy of beUef, and the case was devold Of évidence that 
they were. 

At Law. Trial of an indictment against Clementino Pagliano 
and Francesco Ifagliano, for violatioB of the act of March 3, 1875, 
{section 3,) forbidding the importation of women for purposes of pros- 
titution. Judginent of conviction. Défendants moTe in arrest of 
judgment, and for a new trial. Denied. 

The section ia question reads as follows: 

"Sec. 3. That the Importation into the United States of women for the pur- 
poses of prostitution Is herèby forbidden; and ail contracts and agreements in 
relation thereto, niàde In advance or In "pursuance of such illégal importation 
and purposes, are hereby declared vold;' -and whoevér shall knowingly and 
wlUfully Import, or cause any Importation of, women into the United States 
for the purposes of prostitution, or shail icnowingly and wUlfully hold, or at- 
tempt to hold, any woman to such purposes, in pursuance of such illégal Impor- 
tation and contract or agreement, shall be deemed gullty of a felony, and, on 
conviction thereof , shall be imprisoned not eKce^dlng flve years, and pay a une 
not exceeiding Lflyç; thousand dollars." 
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Edward Mitchell, U. S. Atty., and John O. Mott, Asst U. S. Atty, 
Daniel O'Çîonnell, for défendants. 

BEISTEDICT, District Judge. The défendants were indicted for a 
violation of the act of March 3, 1875, and, having been convicted, now 
move in arrest of judgment, and for a new trial. The indlctment 
contained a single count, which charged that the défendants "did 
unlawfuUy and felonioùsly, knowingly and wiUfully, import and 
bring into the United States, to wit, into the sonthern district of ISTew 
York, f rom a foreign place and country, to wit, from Naples, in the 
kingdom of Italy, six certain women, named, for the purposes of 
prostitution within the United States, against the peace," etc. 

The ârst point made is that the facts constituting the importation 
are not stated in the indictment. It is said the indictment should 
State whether the importation was by steamer or over land, and 
where from, and that the importation was into the port of New 
York. The statement of the indictment is that the défendants im- 
ported into tie United States, to wit, into the southem district of 
New York, from Naples, in the kingdom of Italy, the women named. 
This is, in my opinion, sufficient It was not necessary to state the 
facts constituting the ultimate fact of importation; and the descrip- 
tion of the importation as being from Naples into the southem dis- 
trict of New York was suCacient to inf orm the défendants of the na- 
ture of the charge. 

It is next contended that the word "prostitution" as used in the in- 
dictment is not sufSciently definite; that the indictment shoidd hâve 
specifled the kind of prostitution referred to. In my opinion, to use 
the word "prostitution," as that word is used in connection with 
the other allégations of the indictment, was sufficient. There could 
be no mistake as to its meaning. 

The next point is that the place in the United States at which 
the women were to be used for the purposes of prostitution is not 
stated. It is unnecessary, in an indictment under this statute, to 
state the place at which the women are to be used for the purposes 
of prostitution. 

It is next obiected that the indictment is fatally defective, because 
it uses the words "did import and bring," whereas the statute uses 
the word "tmport" only. This objection is without force. No 
distinction can be made in the law between the "importations" of 
persons and "bringing in" of persons. When the subject is persons, 
"importing" and "bringing" are synonymous tenus. 

It is further contended that the indictment should hâve alleged 
that the importation was io pursuance of an agreement made prier 
to the importation. The statute contains no such requirement. 

The next point to be considered is whether the motion for a new 
trial should be granted, upon the ground that an importation into 
the southem district of New York was not proved. There was évi- 
dence tending to show that the women were brought from Naples 
in a steamer, which came from Naples to New York harbor, and 
there anchored. The défendants and the women left the steamer 
and went to Ellis island, on their way to New York city, and were 
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there detamedbythe émigration comini^sîolier. EUis island was 
within the state of New York, and withinthesouthem district 
of New York; but it is said that by the agreement of 1892 (Laws 
N. Y. 1892) it became part of the state of New Jersey, and the point 
is made that upon the évidence the women were imported either into 
the eastem district of New York or into the district of New Jersey, 
and that this cwirt had no jurisdiction because of the provisions of 
article 6 of the amendments to the constitution, which déclares that 
"in ail criminal prosecutions the accused shall enjoy the right to a 
speedy and publie trial by an impartial jury of the state and district 
where the crime shall hâve been committed, which district shall be 
previously ascertained by law." 

It has been suggested that the effect of section 542 of the Kevised 
Statutes, which gives to the district courts of the southern and east- 
em districts of New York concurrent jurisdiction over the waters 
within the counties of New York and Kings, etc., is to make thèse 
waters within the southern district of New York, as well as withia 
the eastern district of New York, for ttie purposes of a prosecution 
like the présent. If such an effect can be given to section 542 it 
wduld be deshrable to do so, but this case does not require a consid- 
ération of that point, for the reason that the objection under consid- 
ération was not in any way raised at the trial. If such a point had 
been raiâedat tiie trial it might havè been met by testimony show- 
ing an importation of the women within the city and county of 
New York; but no such question was called to the attention of the 
court at the trial, and no détermination of the question was then 
made. Undèr such circumstances, it is too late to raise the ques- 
tion; The record, as it stands, shows the jurisdiction of the court, 
foi" the rndictment charges the importation to hâve been within the 
southern district of New York, and the jury has found the charge 
laniCi The verdict should not now be disturbed upon a question not 
taken at the trial, nor presented by the record. 

It is next contended that error was made in admitting testimony 
tending to show that the défendants kept a house of prostitution in 
the city of New York three years before the présent indictment 
Where the charge is of such a character as the one ia question, in 
my opinion, the fact that the défendants had at any time kept or 
béen connected with or lived in a house of prostitution may be shown 
for the purpose of proving the intent with which the girls in question 
were imported by the défendants. The testimony was not admitted 
for the purpose of showing, and did not show, a distinct offense on 
liie part of the défendants, but only for the purpose of showing the 
occupation of the défendants; and for that purpose it was com- 
pétent 

It is neït objected that the court erred in admitting in évidence 
twoi photographs fourid in the possession of one of the défendants 
at the time of their arrest; If the photographs were considered by 
thé; jury to be portraits of any of the • women named in the indict- 
ment, the possession of the photographs by the défendants was com- 
pétent as testimony to shovv the connection of the défendant with 
the. women. If the jury did not consider the pictures to be portraits 
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of any of tlie women, it is not seen how tlie admission of the photo- 
graplis could préjudice the défendants. 

It is next contended that tlie court erred in admitting évidence 
as to baggage checks, and as to tlie contents of tlie baggage repre- 
sented by the checks. The checks were found in the possession of 
the maie défendant, and were for baggage of steerage passengers. 
It was also proved that the girls had no baggage checks, and came 
in the steerage, while the défendants came in the cabin. The con- 
tents of the baggage was material on the question of the character 
of the women, and the possession by the défendant of the checks for 
ail their baggage was compétent to show his connection with the im- 
portation of the women. 

It is further contended that the court erred in refusing to charge 
the jury that, if the jury believed that the women committed perjury 
on the trial by swearing that they were not prostitutes, then they 
were not wosrthy of belief, and the case is devoid of évidence that 
they were prostitutes. But, in my opinion, aside from the testimony 
of the women, there was sufflcient testimony to carry to the jury the 
question whether the women were prostitutes or not. Moreover, if 
the jury found that the testimony of the women upon the stand that 
they were not prostitutes was false, the fact that the women swore 
falsely upon that point might properly be considered by the jury in 
connection with the other évidence in determining the issues of fact 
presented by the pleadings. 

It is next contended that there is no évidence in the case that the 
maie défendant, Francesco, committed the offense charged in the in- 
dictment. In my opiniom, the possession by the défendant of the 
checks for ail the baggage of the party tended to connect the défend- 
ant with the importation, and, in the absence of any explanation, 
would justify the conclusion that he was engaged in the importation. 

On the trial, after three of the women named in tiie indictment 
were called by the govemment to prove that they were prostitutes, 
and had been imported by the défendants, and each for herself testi- 
fled that she was not a prostitute, the district attomey was there- 
upon permitted to put ta évidence an afftdavit made by the witnesses 
in the inquiry before the commissioner of émigration, and the tes- 
timony of the witnesses given before the United States commis- 
sioner on the proceedings before him upon the preceding examina- 
tion, in which the witness had distinctly sworn that she was a prosti- 
tute, brought from Naples by the défendants for the purposes of 
prostitution. Thèse affldavits, and the testimony before the com- 
missioner, were admitted in pursuance of the rule as stated in 1 
Oreenl. Ev. 443, 444. Full opportunity was given to the witnesses 
to explain their affldavits, and they did explain the same, and showed 
that they knew of their existence, and the contents; and (whether 
correctly or not I do not say) the jury were charged that the afflda- 
vits could not be taken as proof of the facts stated therein. I am 
of the opinion that no error was committed by admitting the afflda- 
vits nnder such circumstances. The motions are denied. 
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" InreDÀVIS PPLLAMOEBetaik 

î ' • (Cànmlt Court, S; D. New York. Janùary 9, 1893.) 

CUBTOMS DtJTIES— pAINTINOp ON PopCELAIN— AcT OCT, 1, 1890. 

AUlStlo palntings Ifi oil upon à plain slab of iJbrcêlain, Intended and 
iised solely for omamental purposés, and not susceptible to any other use, 
and, jWiliose valuable and dlstlnctlve feature Is the paintlng, and not the 
porodain, are dutiable as "paintlugs in oU or Watér color" at 15 per cent. 
ad valorem, under paragraph 465, and not as ''porcelain ware, paJnted," 
liader paragr^pli lOO, of the act of October 1, 1890. 

At Lalv. Appeal from décision of United States gênerai apprais- 
ers. 

ïho Importation In this suit conastëd of fivô articles Inrolced as "porcelaiu 
palntings," valued at £26. 10s. sterling, from Stoké-on-Trent, Eng., whlch were 
assessea fb^ duty by the coJlector of customs at New York at 60 per cent, ad 
valorem, uider the following panigraph of the act of October 1, 1890: 

"Par, iÏK). China, porcelain, pàîlan, bisque, earthen, stone, and crockery 
ware, Incltidlng placques, omamènts, toys, channs, vases, and statuettes, 
palnteâk tinted, stalned, enameled* printed, gilded, or otherwise decorated or 
ornampnited in any manner, six<i^.per centum ad valorem; if plein white, and 
not oraamented or decorated ip any manner, flfty-flve per centum ad 
valorem;" 

The Importers duly protested,'claImlng the same to be dutiable at 15 per 
cent ad val^renj, as "palntings In oji or water oolors," wlthln paragraph 465 of 
sajd! act. The United States gpaeral appraisers foimd the articles were not 
placques, but were well executed oU palntings donc by hand on flat pièces of 
porcelahi, and sustalned the protest of the Importers, holding the same to be 
propeWy classlfled imder paragraph 465. The coUeotor appealed from their 
dec^dn to the United States circuit coiut Under the provisions of the act of 
Jujje HO, 1890. It yvaa oonténded on behalf of the coUector that the articles 
came wlthln the description 84d enumeratlMi of paragraph 100, which In- 
clilded, eo noinine, "porcelain wa^-e • * * painted," and, If they were 
palntings, they were thus prôvided for; that paragraph 465 only covered 
palntings that were "not othèrwlsé provlded for." Thè Importers contended 
that an Inspection. of the sampleshowed that it was a work of art; the por- 
celalji^ Is an inslgn^flcant élément ot cost, and the paintlng Is the valuable and 
distihctlve féature. It Is not porcelain ware, but the porcelain slab was used 
mèrely as a grotind for the paliithlg, and thé article Is not susceptible of use 
otherWlse than as a paintlng. 

Edward Mtchell, XJ. S. Atty., and Henry 0. Platt, Asst. U. S. 
Àtty., for collecter. 
Edward BTartley, for importerai 

COXE, District Judge, (oraÛy.) I think the imported articles are 
cleàrly palntings, and are. not porcelain ware or placques. The 
décision of the hoard is affirmed, and it is directed that the articles 
be classiàeid for duty under paragraph 465. 



In rp HIBZEIL et aL 
,1 ? (Circuit Court, Si'Dj New York. Januaty 6, 1893.) 

OéJtt'bMS DUTIBS— CLASSIMfcATION— CbUDE COCAINK. 

Orude cocaïne, being' an alkalôld derived from the leâves of the coca 
plant, in the extraction or purification whereof alcohol was used, but 
whIch contalned, as imported, from 10 to 20 per cent, of impurlties, and 
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was used chlefly la the mamifactupe of oleates, cocaïne salis, hydrochlorate 
of cocaïne, cocaïne wlnes, etc., although occaslonally tised for extemal 
applications as a cheap substltute lor the pure article, is dutiable as a 
Chemical compoimd or alkalold at 25 ^er cent, ad valorem, nnâer the pro- 
visions of Schedule A, par. 76, of the tarife act of October 1, 1800; not as 
a médicinal préparation, in the préparation of vehich alcohol Is used, as 
provided for in paragraph 74 of said schedule and act 

At Law. 

This was an appeal by the Importers from a décision of the board of United 
States gênerai appraisers affirmîng the décision of the collector of customs at 
the port of Nevr York In the classiflcation for duty of certain crade cocaïne 
Imported into said port at différent dates dnring the year 1891, and whlch 
was assessed for duty by the collector as a chemlcal compound at 25 per cent. 
ad valorem, under the rrovMons of Schedule A, par. 7â, of the tariff axst of 
October 1, 1890, -which is as follows: "76. Products or préparations knovra 
as 'alkalles,' 'alkalolds,' 'distilled oll?,' 'essential oils,' 'expressed oils,' 'rendered 
cils,' and ail combmatlons of the foregoing, and ail Chemical compounds and 
salts not specially provided for in this act, 25 per centmn ad valorem." The 
iuiporters protested In the case of each of the entrles that the merchandise 
waB a médicinal préparation, in the préparation of whlch alcohol is used, and 
dutiable at 50 cents per poimd, under paragraph 74 of said schedule and act, 
which Is as follows: "74 AU médicinal préparations, Including médicinal pro- 
prletary préparations, of which alcohol is a component part, or in the prépara- 
tion of whlch alcohol is used, not specially provided for in this act, 50 cents 
per pound." The importers appealed to the board of United States gênerai 
appraisers, and a great deal of testimony was taken before said board, from 
whlch It appeared that the article was an alkaloid extracted frOm the leaves 
of thé coca plant, and that alcohol was used in the production of this material 
.either as ia solvent or a purifler. It also appeared that the article as imported 
contained from 10 to 20 per cent, of impurities. From the testimony of one 
expert witness it was shown that the substance in question was not sultable 
for médicinal use, but was usQd almost, if not entirely, lu the manufacture of 
certain- oleates and cocaïne salts and préparations of reflned cocaïne, and that 
it could not be used as a medielne in the condition as Imported. There was 
also some testimony, whlch was uncontradlcted by the importers, that ail 
alkalolds were medielne alkalolds. The testimony of one expert wltness was 
taken on behalf of the importers, from which it was shown that this substance 
was crude. and was an alkaloid. In tlie préparation of which alcohol was com- 
monly. If not universally, used, and always was used in the purlflcation of 
focaine after it had been got out of the leaves; that large quantities of this 
crude cocaïne were used by the makers of cocaïne wlaes, the wine havlag a 
solving power over the cocaïne, and making it a cocaïne wlne; that it mlght 
be used in the préparation of oleates without further purification, although 
the witnéss always made oleates from the pure article; that this crude cocaiue 
was used in a very small degree as a médical article in its présent condition, 
and sometlmes for external applications, to be appUed to félons or boils, or 
by déntists as an anaesthetic, as a cheap substltute for the purer article. The 
testimony of two well-known dnigglsts of long expérience was produced on 
behalf of the govemment, who testified that they did not usé this crude 
cocaïne pharmaceutically, nor in flUing physiclans' prescriptions, and that they 
did not deal in it. 

The board of gênerai appraisers found as facts "(1) that the cocaïne In ques- 
tion is a crude alkaloid, in the extraction of which alcohol was used; (2) that 
it is known as 'crude cocaïne,' and is handled exclusively by manufacturing 
pharmacists; (3) that It is not offered, bought, sold, used, or known as a 
medichial préparation; (4) that it is not a médicinal préparation." 

As a conclusion of law the board of appraisers overruled the protests of the 
Importera, and afBrmed the décision of the collector. The importers thereupou 
appealed the case into the circuit court, under the provisions of the so-called 
"Administrative Act of Jmie 10, 1890;" and, no further évidence belng taken 
by either slde, the case came on for trial in the circuit coui-t upon the return 
of the board of gênerai appraisers as filed. After argument by the United 
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States attoïijey In behalf of the colleetor and govemment, an.d by connsel for 
the Importevs^ the circuit court delivered the foUowlng décision. 

Stanley, Clarke & Smitli, (Stephen Q-. Clarke, of coiinsel,) for 
importers. . 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst. 
U. S. Atty, for collecter and the United States. 

COXE, District Judge, (orally.) The question at issue in this 
cause, is whether or not the importation should he.classified as an 
"alkàloid"' iin^er paràgraph 76 of the.act of 1890, as classifled by the 
coUeotor, ôr as a "médicinal préparation" under paragraph 74 as the 
imïHWter insiste it should hare been classiûed. It is conceded on 
aU sidéë that the importation is an "alkaloid." The burden, there- 
f ore, is iipoii the importer to establish two propositions: First, that 
the importation is a médicinal préparation; and second, that the term 
"médicinal préparation" is m(ffe spécifie than the term "alkaloid." 
It seems to me that the «itiestion flrst stated is one of fact, which, 
upoiQ thé testimony, the apçraisers might 'çv^ell hâve detejmiiaed as 
théy did, namely, that the ù^iportation was not a "medicnial prép- 
aration." Geïtainly withia the established rule, the court wUl 
not be justiflèd in settîng àsidetheir ânding as against the weight 
of évidence.' Biit irrespecti^e of this suggestion, it appears in proof, 
i^icôntradicted,, that aHalkaloids are médicinal; and that aU 
médicinal préparations are not alkaloids. Therefore, on the proof, 
the term "alkaloid" wduld be a more spécifie désignation than the 
ohe contendèd for by the importer. In other words, if it were 
established that both sections Ôf the statute describe the importa- 
tion, the colleetor has chosën the more spécifie of the two upon 
the évidence now presented to the court. 
The décision of the board is afQrmed. 



iNGBBSOLIi et al v. MAGONB. 
(Circuit Court of Appeals, Second Circuit. February 7, 1893.) 

CUSTOMS DuTIB8-i-TBAVBLIN0 RUGS. 

Traveling nigs Imported durlng the year 1888, were dutlable at 40 per 
cent, ad valorem, as rugs, undèr paragraph 378, Schedule K, of the tariff 
act of March 3, 1883, (22 St at Large, p. 510,) and not at 35 cents per 
pound and 40 per cent, ad valorem, as manufactures of wool not speclally 
enumerated, under paragi-aph 362, Schedule K, of that act 48 Fed. Rep. 
159, reversed. 

In Ërror to the Circuit (Jourt ôf the United States for the Southern 
'District of New York. 

At Law. Action by David B. Ingersoll and William P. Glenney 
against Daniel Magone to recover an alleged excess of customs duties 
levied by défendait as colleetor of the port of New York. The 
circuit court directed a verdict for défendant 48 Fed- Bep. 159. 
Plaintiffs bring error. Reversed. 
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Edward Hartiey, for plaintififs. 

Thomas Greenwood, Asst. U. S. Atty., for défendant. 

Before WALLACE and SHIPMA2Sr, Circuit Judges. 

STTTPMAN, Circuit Judge. This is an action at law for tte 
recovery of $60^67, the amount alleged to hâve been paid, 
under protest, as an excess of duties upon a certain importation 
made into the port of New York. In September, 1888, the plain- 
tiffs imported certain goods, described in the inroice which was 
presented on entry as "rugs," which the défendant classifled for 
duty as woolen shawls, upon which he, as collector of the port, col- 
lected duty under paragraph 362 of Schedule K of the act of 
March 3, 1883, (22 St. at Large, p. 508.) The paragraph is as folio ws : 

"Woolen clpths, woolen shawls, and ail manufactures of wool of every de- 
scription, made wlioUy or in part of wool, not specially enumerated or pro- 
vlded for In thls act, valued at not exceeding eighty cents per pound, thlrty-five 
cents per pound, and thirty-five per centum ad valorem; valued at above 
eighty cents per pound, thirty-five cents per pound, and, in addition thereto, 
forty per centum ad valorem." 

The importers protested upon the ground that the goods were 
bought and sold as rugs, and were used as rugs cff robes for the 
protection of the persôn in carriages, and for house purposes, and 
were dutiable only under paragraph 378 in Schedule K of the 
act of March 3, 1883, which paragraph is as foUows: 

"378. Carpets and carpetings of wool, flax, or cotton, or parts of either or 
other material, not otherwise herein speclfied, forty per centum ad valorem; 
and mats, nigs, screens, covers, hassocks, bedsides, and other portions of car- 
pets or carpetings, shall be subjected to the rate of duty herein Imposed on 
carpets or carpeting of Uke character or description; and the duty on ail other 
mats not exclusively of vegetable material, screens, hassoclis, and rugs, shall 
be forty per centum ad valorem." 

The goods were made of wool, and were of the same gênerai 
character as the two samples, which were described as follows: 

"One was 5 feet long by 5 feet and 2 inches wide, weighing 4 pounds 12 
ouneea, with fringe at each of the two ends, and presentlng on one side a 
bright-colored, striped appearance, and on the reveree side a twiUed appear- 
ance, in two colors. The other was feet and 2 inches long by 5 feet and 2 
inches wide, weighing 3 pounds and 6 ounces, without fringe, bound on ail its 
edges with a binding, and presentiag a dull appearance, alike, or nearly aUke, 
on both sides." 

The record shows that this class of goods is used for wrapping 
about the legs or the body of a person when traveling, and as cover- 
ings for lounges or beds, and for throwing over the body of a person 
when lying on a lounge or bed, and that thèse articles are, and were 
prior to March, 1883, bought and sold by the name of "traveling 
rugs." At the close of the plaintiffs' testimony the défendant 
moved the circuit court to direct the jury to find a verdict for the 
défendant, upon the ground that the articles in suit are not the 
rugs mentioned in the paragraph which bas been quoted. This 
motion was granted by the court, and a verdict for the défendant was 
rendered. The platntiff having excepted to the ruling, the question 
as to its propriety cornes to this court by writ of error. 
v.53F.no.lO— 64 
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The provisions already quoted, of thètariff act of 1883, in regard 
to mats, screens, aùd rùgs, hâve existed,' in sttbstantially the same 
language, with the e:^ception of the Jimitation respeqting mats not 
exclusively of vegetable material, and in the same connection with 
provisions for cgjpeting, sipce the açt oî ÏÏajrch 2, 1861, (12 St. 
U. S. p. 184,) and hâve been repeatéd in the acts of July, 1862, 
(12 St. U. S. j). 552,) of June 30, l864, (13 St. Ù. ê. p. 207,) and of 
Maroh 2, iSeï^ (M St. U. S. p. 562.| 

Since 1859, when the question aïosé in regard to the classification 
of traveling rugs, as between "blankets" and "manufactures of wool," 
the proper classification of thèse articles has been occasiônally the 
siibject of discussion in the treasiu:y department. In 1866 and 1869 
tïie department decided that thjey should be classiâëd as manufac- 
tures of wopl not otherwiseï provîded for. A similar décision 
sèeins to hâve been madë in ISTO. In 188fii the departinént decided 
to modify its previous ruUngs, land to concède that tiiese articles 
should be classed as rugs, upon the ground that they were such both 
ùiider the compréhension àrid thé commercial significations of the 
word. The only testimony in the record in regard to commercial 
dfesignàtion, and which was givèn for thîe pui^pose of distinguishing 
(àô imfmrtations from shàvi^ls, was from a witness who said that 
tiiey were always and prior to March, 1883, bought and sold by the 
nJEUne of "travieling rugs," and that he had never heard them called 
"shawls." - 

The word^'pug" is defined in Webster's Dictionary (Ed. 1875) to be 
"a coarsé, nàppy, woolen f abric usfed for varions purposes, as (a) for 
jCOver of a b^d; (b) for protéçtinë thé carpet b6fpi*e a fire; (c) for 
prptecting the legs against the cold in riding, as, a railway rug." The 
testimony in the record that the importations were used both for 
the coverings of a bed, and for the protection of the person when 
ïtraveling, çpincides with the définitions of the word "rug" in this 
édition 0^ the dictionary. The ;!(eading argument tn favor of the 
çollector's classification, and which met the approval of the circuit 
judge, îs that tte fact that rugs having been unif ormly placed in 
the tarilff acts since 1861, in connection with provisions for carpets 
and carpeting and articles used on floors, a;nd the principle of 
nloscitur a sociis, show thé Jihtent of congress to limit the mean- 
iiig of the tenu "rug" to articles of a character àkin tp carpets or 
mats; but it must be observed that screens, which are not used as 
à'tîovering, and which are not atin to carpeting, were also included 
în the same paragraph. Inasmuçh as the word "irug" had graduaUy 
come to acquire a meaning which included a woplôn f abric, either 
X^l^en used for protecting a carpet or for protecting thé person, so that 
thé authors of a standard dictionary published inthis country in 
1875 defined the word accordingly, and the article "W^as in commom 
uise under the distinguishing namé pf "traveling^ rug," we think the 
(aip inference to be that congfe^s, in 1883, intended to use the 
irord in the meaning which It had previously fully attained. 

The judgment of the circuit CPiirt is rèversed. 
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lù re SCHBFBK et aL 
(Circuit Court of Appeals, Second Circuit. Pebruary 7, 1893.) 

1. CUSTOMS DuTIES — CLASSItlCATIOIî— "WOBSTED ShATVLS BmBBOIDBKED. 

TVorsted shawls embroldered with sUk, and worth over 40 cents per 
pound, are dutiable at 44 cents per pound and 50 per cent, ad valorem, 
as worsted shawls, under paragraph 392, of the act of October 1, 1890, 
and not at 60 cents per pound and 60 per cent, ad valorem, as embrolderies 
made of worsted, under paragraph 398 and the provlso of paragraph 373 of 
sald act. 49 Fed. Rep. 826, affirmed. 

2. Same. 

The main object of the provlso of paragraph S73 of the tarlfC act of Octo- 
ber 1, 1890, waa to prevent the classiflcatlon by thelr spécifie names of 
articles embroldered vrtth some material, whlch classification would render 
them dutiable at a lower rate than embroideries of that mateilal; but such 
articles may be dutiable at a greater rate, beeause a hlgher duty may be 
imposed upon articles of that spécifie description. 

Appeal from tlie Circuit Court of the Uoited States for the 
Southern District of New York. 

Prooeeding by Schefer, Schramm & Vogel to review a décision 
of the board of gênerai appraisers, aifirming the décision of the 
collectqr of the port of New York in assessiug duties upon worsted 
shawls embroldered with sUk, and worth over 40 cents per pound. 
The circuit court reversed the décision. 49 Fed. Eep. 826. The 
United States appeal. Afarmed. 

James T. Van Rensselaer, Asst. U. S. Atty., for appellant. 
W. Wickham Smith, for appeUee. 

Before WALLACE and SHIPMAN, Cu-cuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for the southem district of New York, which re- 
versed the décision of the board of United States gênerai appraisers, 
which afflrmed the décision of the coUector of the port of New 
York respecting the classification for duty of certain mer- 
chandise imported in April, 1891. The importations were worsted 
shawls embroldered with sUk. Worsted shawls of the value of those 
in question are dutiable, under paragraph 392 of the act of Octo- 
ber 1, 1890, at 44 cents per pound, and, in addition thereto, 50 per 
cent, ad valorem. The coUector imposed a duty of 60 cents per 
pound and 60 per centum ad valorem, under paragraph 398 of the 
said act, which placed that duty upon embroideries made of worsted, 
and under the gênerai provlso contained in paragraph 373 of the 
same act, which is as foUows: 

"Provided, that articles of wearlng apparel and textile fabrlcs, when em- 
broldered by hand or maohinery, and whether speclally or otherwlse provided 
for in thls act, shaU not pay a less rate of duty than that fixed by the respec- 
tive paragraphs and schedulés of this act upon embroideries of the materials 
of which they are respectively composed." 

Silk embroideries are dutiable under the act of 1890 at 60 per 
cent, ad valorem, — a less rate of duty than that upon worsted shawls. 
Max, jute, and cotton embroideries are also dutiable. at 60 per 
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cent, ad valorem. The ÎBiporters' protçst was upon the theory that, 
as the shawla did not cOûtain worsted embroideries, they were not 
dutiable uûdeï paragraph 398, and, as a less duty was imposed upon 
silk embroideries thaji upon worsted shawls, the importations 
were properly dutiable imder paragraph 392. The question dé- 
pends upon the proper construction of the quoted proviso con- 
tained in paragraph 373. 

The govèrnment contends that embroid^ed articles shall not 
pay a less rate of duty than that flxed upon embroideries of any of 
the materials of which the articles are composed j for example, a 
worsted shawl, with silk or cotton or jute embroidery, shall not 
pay less than the rate imposed upon worsted embroideries. This 
construction is grammatically consistent with the language of the 
proviso, but is inconsistent with its apparent object. The entire 
wool and worsted schedule shows that it was the intention of 
congress to place a very high rate of duties upon articles manufac- 
tured from wéol or worsted, and this intent is as plainly manifested 
in the worsted embroidery section as in any other clause. Very 
plain language is required to màke it manlfest that the further 
intent of Congress was that a worsted fabric, when embroidered with 
cotton, should liay the same rate of duty that is iinposed upon 
worsted embroideries. The proviso by no means requires or com- 
pels such a construction. The main object of the proviso was to pre- 
vent a classification, by their spécifie names, of articles embroidered 
with some material, which classification might enable them to be 
dutiable at a lower rate of duty than is imposed upon embroideries 
of that material. The proviso therefore prescribes that such ar- 
ticles shall not pay a less rate of duty than is imposed upon embroid- 
eries of that material, but they may be dutiable at a greater rate, be- 
cause a higher duty may be imposed upon articles of that spécifie 
description, Thus, an article of wearing apparel, of whatever ma- 
terial composed, which is embroidered with sUk, shall not pay a less 
rate of duty than that imposed upon silk embroideries. The pro- 
viso guarded against the itiiportation of embroideries at a lower rate 
of duty than was imposed uppn them, under the claim that the ar- 
ticle was not embroidery, but a textile fabric or wearing apparel. 
The intent was to préserve the rates of duty which the statute im- 
poses upon the embroideries specified therein, but it was not to make 
articles not embroidered with a material pay the same rate as if 
they had been embroidered' with that material. 

It is said by the government' that, inasmuch as no duty has been 
plâced upon métal embroideries, this construction prevents this pro- 
viso from having an effect upon worsted fabrics ornamented with 
gold or silver embroidery. We do not perceive that this resuit fur- 
nishes an argument agaiûst the construction. The fact that con- 
grus has not imposed a duty upon métal embroideries eo nomine 
suggests no reason that a coiistruction should be given to this pro- 
viso which woUld impose upon a worsted fabric embroidered with 
métal the duty tipon worsted embroidery, unless the statute clearly 
requires that construction. 

The decree of the circuit court iS affîrmed. 
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In re GAEDINER et ai. 
(Circuit Cîourt pt Appeals, Second Circuit. February 7, 1893.) 

1. CnSTOMS DUTIES— ACT OCT. 1, 1890, § 50. 

Goods arriving in port ol entry on October 4, 1890, but not entered until 
October 6, 1890, pay tlie duty prescribed by tiie act of October 1, 1890, 
and not the duty under the prior act of March 3, 1883. 

2. SaMB— CONSTBDCTION DP SECTION 50. 

ïlie words, "no otber duty," in sald section, mean "tlie same duty." 

3. Same. 

Ttie date wlien tlie new act went Into effect for duty purposes was 
October 6, 1890. 

Appeal from the Circuit Court of the United States for the South- 
ern District of IiJew York. 

Proceeding to review the décision of the board of gênerai appraisers. 
The importers A. K. Gardiner & Bro. imported 50 bags of glue by 
the steamer City of Chicago from Liverpool, which vessel arrived in 
the port of New York, on Saturday, October 4, 1890. The master ôf 
the Tessel reported her arrivai to the coUector, and made oath to 
his manifest in the usual form on that day. The goods were entered 
for consumption on October 6, 1890. Under the tariff act of 1883, 
the rate of duty on glue of the kind imported was 20 per cent, 
ad valorem; under the act of 1890 it was 1^ cents per pound. The 
coUector exaeted duty at the latter rate, against which the import- 
ers duly protested. The board of United States gênerai appraisers 
afflrmed the décision of the coUector, but on appeal to the United 
States circuit court their décision was reversed, and the goods held 
to be dutiable under the old act Appeal was duly taken to this 
court. Eeversed. 

Henry C. Platt, Asst U. S. Atty., for appellant. 
Edwin B. Smith, for appeUee. 

Before WALLACE, LACOMBE, and SHU'MAN, Cu-cuit Judges. 

LACOMBE, Circuit Judge. The tariff act of 1890 was approved 
by the président October Ist. It is a long act, containing upwards 
of 50 sections, not only providing for rates of duty on imported arti- 
cles, but legislating also as to internai revenue taxes, and as to 
many détails of administration connected with the collection of such 
duties and taxes. The flrst section provides as foUows : 

•'On and after ttie sixtb day ol October, 1890, unless otherwise specially 
provided for in this act, ttiere shall be levied, collected, and pald upon ail 
articles imported from foreign coun tries, and mentioned in the scliedulea 
berein contained, the rates of duty ivlùcbi are, by tlie scliedules and pani- 
graplis, respectiveLy prescribed." 

Then follows a long enumeration of articles. As to some of 
thèse articles it is provided in ili„ same section that the prescribed 
duty is not to be levied untU some other date named therein, e. g. 
July 1, 1891, (paragraph 143,) October 1, 1897, (paragraph 143,) July 
1, 1893, (paragraph 209,) March 1, 1891, (paragraph 219,) April 1, 
1891, (paragraph 241,) etc. The second section provides as follows: 



lj)14i FEDERAL ICE^OBIKB , : VOL 53. 

"On and after the slxth day of Octoher, 1890, unless otherwlse speclally pro- 
vlded for In thls act, the foUowlng arlides!, wlien iœported, shall be exempt 
froni duty." 

— ^And then follows a long enumeratiôù. 

The flftieth section provides as follows: 

"On ahd after tlie day when thls act sHall go Into efCect, ail goods, wares, 
and raerchaudlse prevlously Imported^ for whlch no entry has been made, and 
ail goods, wares, and merchandise previotely entered wlthont payment of duty 
and undeifi bond, for warehousmg, trailsportatlon, or any other purpose, for 
whlch no permit of dellvery to the Importer or hls agent has been Issued, shall 
be 8ubject«d tp no other duty upoa ttie entry or wlthdrawal thereof than If 
the same were Imported respectlvely after that day: provided, that any ini- 
ported merchandise deposited in bond In any public or private bonded ware- 
house, hairing been so deposited prlor to the flrst day of October, 1890, may be 
wlthdrawn for consumption at any tlme prior to February Ist, 1891, upou. 
payment of duties at the rates In force prior to the passage of thls act." 

The contention of the appeUee that. the so-called "entry of the ves- 
sel" and flling of her manifest was an entry within the meaning of 
this section ià unsôuliâi It is an entry of the "goods, wares, and 
merchandise" that is provided for, and none such had been even com- 
menced by the ' présentation in the collector's office of the written 
entry requiredby section 2785, ReV. St. U. S., prior to October 6, 1890. 
The circuit court so held, finding the goods to be in the class covered 
by the first part of section 50, but holding further that the phrase, 
"shall be subjected to no other duty than if the same were imported 
afterithat day," was not intended by congress to require the payment 
of duty at the Mgher rate prèscribed by the new act for goods im- 
ported on and aftCT October 6, 1890. We are unable to concur in thi» 
construction, in tiew of the plata language of the statute. To pro- 
vide that goods iu one category shall pay "no other duty" than goods 
in another category is but the statement that they shaU pay "the 
same duty," and any différent construction does violence to the lan- 
guage in which congress has expressed its intention. It has undoubt- 
edly been held (Church of Holy -Trinity v. U. S., 143 U. S. 457, 
12 Sup. Ot. Eep. 511) that words may be thus wrenched from their 
obvions meaning, when a court is satisfled by sufacient évidence that 
th^ framers of the act meant, not what they said, but its opposite; 
but juch an extrême application of the doctrine of construction 
is not to be made, whçre, as in this case, there is no such évi- 
dente. 

The respondent, however, seeks to sustain the décision of the cir- 
cuit court upon another ground. The date named in the fiftieth 
section, (above quoted,) relative to which the merchandise therein 
referred to is to be liable to duty, is "the day when this act shall go 
into effect." Inasmuch as the act was passed October 1, 1890, re- 
spondent confonds that the section should be so construed as not to 
cOva* goods imported subséquent to October Ist. Only in a gênerai 
sensé, however, may the act be said tb go into effect on the day of its 
paasage. As to the levying, collecting, and payment of duties upon 
imported merchandise; it did not go into effect until October 6th, and^ 
as to some kinds of merchandise not untU even later dates. Inas- 
much as the flftieth section deals exclusively with the levying, collect- 
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îng, and payment of duties, a naturel construction of the language 
used would détermine the précise date expressed by the phrase, "the 
day when this act shall go into effect," by the going into effect of the 
act touching the subject-matter with which thé section is wholly 
concemed. 

An analysis of the section lends support to this construction. If 
interpreted as the appellee contends, the act would (by that and 
other sections) provide for duty as follows: (1) On goods imported 
and entered prier to October 6th, the old rate; (2) on goods imported 
and entered after October 6th, the new rate; (3) on goods imported 
prier to October Ist, but not entered prior to October 6th, the new 
rate; (4) on goods imported subséquent to October Ist, but prior to 
October 6th, and not entered prior to October 6th, the old rate. It is 
diflQcult to see why merchandise included in the fourth of thèse 
catégories should be privîleged over merchandise included in the 
third. 

The judgment of the circuit court should be reversed, and case 
remanded to that count, with instructions to afQrm the décision of 
the board of United States gênerai appraisers. 



In re GOLDBERG. 

(Circuit Court, S. D. New York. January 23, 1893.) 

CusTOMS Duties— Ci/AS8iPicATi0N—"GiiAssHBAt)ED- PrNs. " 

PiBs ol différent sizes, having iron or steel shanks from VA to 6 inches 
In length, with more or less omamental glass heads, some pollshed and 
some of a dull black, the articles belng commercially known as "lace pins," 
"hat pins," and "bonnet pins," the glass heads of somé of the bonnet pins 
belng In the form of sprays or sprigs, are dutiable as manufactures of glass 
at 60 per cent, ad valorem, under paragraph 108 of the tarifC act of October 
1, 1890, and not as "pins, metalllc," under paragraph 206 of the same act. 

At Law. 

This was an appeal by the Importer pursuant to the provisions of the so- 
called "Administrative Act" of June 10, 1890, from the décision of the col- 
lecter of customs at the port of New York in relation to the classification for 
duty of certain merchandise imported Into said port in August, 1891, and 
whlch was assessed for duty by the coUeotor as manufactures of glass at 60 
per cent, ad valorem under Schedule B, par. 108, of the tartff act of October 1, 
1890, whlch is as follows: 

"108. ïhln-blown glass, blown with or without a mold, Includlng glass chlm- 
neys and ail other manufactures of glass, or of which glass shall be the com- 
ponent material of chief value, not specially provided for in this act, stxty per 
ceutum ad valorem." 

The Importer protested that the merchandise was "pins," and was dutiable 
only at 30 per cent, ad valorem, under Schedule C, par. 206, of said tarlfE act, 
which is as follows: 

"206. Pins, metalllc, solid-head, or other, including halrpins, safety pins, and 
hat, bonnet, shawl, and belt pins, thirty per centum ad valorem." 

Tlie case comlng before the board of United States gênerai appraisers, pur- 
suant to the statute, évidence was taken in behalf of the importer, from which 
it appeared that the articles were pins of various sizes having Iron or steel 
shanks, vuvyiag in length from 1% to 6 inches, and ail having more or less 
omamental heads made of glass, some polished and sdme of a duU black, and 
that ail of the articles were commercially known as "pins." ïhe board of 
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appi:aîsers pTçmiled the Importer's protest, and afflrmed the colleotor's 
assessmerit 6t flufy. The importer àppealed to the circuit court under the pro- 
visions of thfe àbpve-mentioned administrative act, and procured f rom the 
court an order to take further testimony before one of the gênerai appraisers 
as référée. TJpos such référence a number of trade witnesses were produced 
In behalf of the importer, and from their évidence It appeared that the mer- 
chandise vras commerclally known in trade and commerce as "lace pins," "hat 
pins," or "bonnet plus," and that somé 6f the bonnet pins— those with elaborate 
and omamentkl ^ajss heads In the form of sprays or sprigs— were sometimes 
used for hat omaments as well as for fastenhig the hat upon the head, but 
that they were always included tn the trade among the class or group known 
as "pins." Thls trade testlmony was not oontradicted by any évidence pro- 
duced. on the part of the coUector or the govemment; and after the return of 
the testlmony to the circuit court the case came on for hearing upcm the return 
of tlie board of tJnlted States gênerai , appraisers, and the further évidence 
taken a.s above., T^he United States attomey relied solely upon the point of 
law that in the. tarifé act of March 3, 1883, Sctedule C, (Tarife Ind., New, par. 
209,) the provision for pins, was in the folio ;<vihg terms: "Pins, solld-head or 
other, thirty pér ceiltumàd 'valorem ;''%lièrëàs in thé tarife act of October 1, 
1890, (Schedule 0, par. 206,) the provision Is for "pins, metaUic, solid-head, or 
other," etc.; and contended that the important word "metallic," introduced 
after the nqxm "pins" (n paragraph 205 of the latter tariflf act, must be glven 
the signiflcànce which It naturaUy conveyed as limiting the pins covered by the 
provision to pins entlrely et inètal. '■''■■■'.■■ 
After argument, the circuit court dellvered the following décision. 

Comstock & Brown, for importer. 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst. 
U. S. Atty., for collector and the govemment. 

LACOMBE, Circuit Judge. In the tariff act of March 3, 1883, 
Schedule C, (Taa^iff Ind. par. 209,) tiie iH-ovision as to pins is as follows: 
"Pins, solid-head or other, thirty per centum ad valorem." In the 
tariflf of October 1, 1890, in Schedule 0, "Metals and Manufactures of," 
(Tariflf Ind. par. 206,) it is found amplifled so as to read: "Pins, 
metallic, solid-head, or other, including hairpins, safety pins, aïid hat, 
bonnet, shawl, and belt pins, thirty per centum ad valorem." The 
United States attorney contends on behalf of the collector and the 
govemment that the word "metallic," inserted by congi'ess into the 
présent tariflf provision, must be given some signiflcànce, and that it 
should be held to qualify the noun "pins" so as to cover only pins 
consisting entirely of métal, whereas the imported articles in this 
case are, according to uncontradicted testimony, pins having more 
or lèss ornamental glass heads. Upon that one point I am inclined 
to sustain the view of the board. The word "metallic" is certainly 
put there for some purpose, and I cannot see any other meaning to 
givé it hère than the one It would naturaUy hâve. 

The décision of the board of gênerai appraisers is aflQrmed. 



In re KBAFT. 

(Circuit Court, S. D. New York. January 23, 1893.) 

Cdstoms Dtjtibs — Dybd Moss — Act of October 1, 1890 — Consïbuction op 
paragraph 24. 

Dyed moss, used by florists, Md to be dutiable at 10 per cent, ad 
valorem, under paragraph 24 of the act of October 1, 1890, as "Mosses 



IN RE KRAFT.: 1P17 

* * ♦ not etllble, but whlch hâve been advanced in value or condition by 
reflning or grinding, or by other process of manufacture," and not ,at 20 
per cent ad valorem, under section 4 of said act, as a nonenumerated 
manuf actured article. . , , , 

At Law. Appeal from décision of United States gênerai apprais- 
ers. Eeversed. 

The Imported merchandlse In this case conslsted ôf inoss, deaned, dyed, 
sorted, and boxed, chiefly used by florlsts, and not used as a drug, nor for 
Chemical purposes. The coUector of customs at New York aSsessed duty 
thereon at the rate of 20 per cent, ad valorem, as a nonenumerated manuf ac- 
tured article, under section 4 of the tarlfl act of October 1, 1890. 

The importer duly protested, claimïng the same to be dutiable at 10 per 
cent, ad valorem, under language of the foUowiftg paragraph of said act: 
Paragraph 24: "Drugs, such as barks, beans, berriee, balsams, buds, bulbs, 
and bulbous roots, and excrescences, such as nutgaUs, fruits, flowers, dried 
fibers, grains, gums, and gum restas, herbs, leaves, lichens, mosses, nuts, 
roots, and stems, splces, vegetables, seeds, (aromatlc, not garden seeds,) 
and seeds of morbid growth, v^eeds, woods used expressly for dyehig, and 
drled Insects, any of the foregoing whlch are not edible, but whlch hâve been 
advanced la value or condition by reflning or grinding, or by other process of 
manufacture, and not speciaUy provided for la this act, ten per centum ad 
valorem." The United States gênerai appraisers declded agalnst the Importer, 
afflrmed the décision of the coUector, and held that paragraph 24 dld not 
cover the merchandlse, because it was not a drug, nor used as a drug. The 
importer appealed to the United States circuit court, under the provisions 
of the act of Jime 10, 1890. 

It was contended on behalf of the coUector that the first three words of par- 
agraph 24, to wit, "Drugs, such as," qualified, restricted, and covered aÛ of 
the articles mentioned therein, and that the act of October 1, 1890, had 
altered the language of the correspondmg paragraph of the prevlous tarifC act 
of March 3, 1883, (paragraph 94 of the act of 1883,) by the Insertion of the 
above three words; that there had also been a simUar altération of paragraph 
636 of the act of 1883, in paragi-aph .560 of the act of 1890, thus dcnoting an 
latention of congress to include la said paragraphs 24 and 560 of the lat^^r 
act only such articles therela named as were drugs, or used as drugs. On be- 
half of the Importer it was argued that the words, "Drugs, such as," ta para- 
graph 24, only covered and quaJifled the succeedlag words, "barks, beans, ber- 
ries, balsams, buds, bulbs, and bulbous roots," and did not cover the other 
articles named therein, such as "mosses," etc. 

Edward MitcheU, U. S. Atty., and Henry 0. Platt, Asst U. S. Atty., 
for collecter. 

Stephen G. Clarke, for importer. 

LACOMBE, Circuit Judge. The alleged intention of congress to 
include in paragraph 24 only such articles as are drugs is not shown 
by ihe language of that paragraph. As "mosses » • • advanced 
in value or condition by any process of manufacture" are therein 
speciflcally designated, the décision of the board is reversed, and it 
is directed that the articles be classified under paragraph 24. 
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H0TÇHfel§3 y. ëiiaUËL CtIPPtBJS WOODEN^WARB CO. 
(District Court, E. D. Mlssoiiri, B. D. NoveûlTJër 28, 1891.) 

" ''■■ ■"■■• ^"'"i ■■"" •■•< 'y No. 3,465.'' 

1. Patents fob IjsfiçKiiîTxpift— Offenses a^ainst Patent Lawb— Mabking Un- 

-, FATEBTËD 4-RT|tCl«ES'.'\ I,': .. 

In an aôtlôn finder ^V. Si. § 4901, to 'rfecoTer pénaltles for marking un- 
patented artîiçles, as "patèlàtéd," the juiy ean only oonaider cases in which 
thë maflilng w^'dblie wlthin rive years beforè the commencement of tlie 
suit, and witl^ thfe jtidiéial district iii wliitfli It Is brouglit. 

2. BaibBh-Irtent— Itidkhob. 

?:>ICfcïender defwd£^nti^lflble for the penalty, the marking niust hâve been 
«toneïor the pnrposç ojT, decelvlng (he public, and In détermining the ex- 
latence of such purpQ^ the jury may ^oiislder tliaV ajthough the article» 
!were(la fact unpaten^ed, they were cifliméd to hâve beën manufactured 
rui^lljili! a certain. patent) and.that the question whether tl^ey were covered 
l^ sncb patent was epe sUpon whlch persons skilled lu the patent law 
i^gbt.ireasonably enteirt^ différent opinions. The fact that défendant 
' masr.have become convlnced, some tjme after the marking was done, that 
the; fliifticles were not coviçred by the pateht, would hpt rènder it liable. 

3. SAitiMliIABIIilTT OF CÔBPOBATIONS— InTBNT OP OfFICBBS. 

' A -ÔOTlwration may be held liable under thls section when the wrongful 
aétâ 'â!it« "liroVen to hâve been committed by some offloer or agent thereof 
açting wlthin the scope of his authority, knowtug that the articles were 
Ml^ifeited, and wlth iiitènt to decëive the public. 

4. âAigferiSiN&LB Offense.! , 

flïi^ inavking of a number of separate articles -with Intent to deceive the 
publijQjdpés net constituté separate offenses when it Is ail done on the same 
day and at the same tUhe, so that the marking is practically a continuous 
ac^ sîhd in such case but one offense Is committed, and one penalty is re- 
coTieirable. 

At ;La#. Action by Cllàrles A. Hotchkiss, for limself and to the 
use of the United Stateç, agaùist the Samuel Cupplès Wooden-Ware 
Compaày to recover penaities under Eev. St. § 4901, for marking cer- 
tain unpatented articles with the word 'Tatented," for the purpose 
of deceiving the pnblic. 

Wm. Ecoles, for plainttff. 
Geo. A. MadUl, for défendant 

THAYBE, District Judge. As you are aware, this is a suit 
brought by the plaintifl in his own behalf and in behalf of the 
United States, to recoyei^ penaities imposed by the laws of the 
United States for marking an unpatçnted article with the word 
"Patented." and doing^q.with intent to deceive Vtlie public. The 
motive that inspired cdngress to enact such à law was fâirly 
stated to you by Mr. Eccles, in opening the case, and nothing fur- 
ther need be said by me upon that subject. The complaint in this 
case charges that défendant marked the words "Patented, September 
28, 1880," on 1,420 rope réels manufactured between July 1, 1885, 
and April 5, 1890. But as the case stands at the conclusion of the 
trial, the évidence wîU not warrant yon in ûnding that more than 
400 rope réels were so marked in this district between the dates 
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itientioned. ïlie answer admits that 200 rope réels were marked 
with the words in question during the montli of August, 1885, and 
that 200 were so marked in March, 1887, thèse being the réels 
made by the Whitman Agricultural Company, hère in St. Louis. 
There is no évidence before you that any other réels were so marked 
at the city of St Louis, or within this judicial district, witliin âve 
years before this suit was begun; hence the questions that you hâve 
to détermine are thèse: First. Were the rope réels manufactured 
by tiie Whitman Agricjiltural Company in August, 1885, and Mg^rch, 
1887, unpatented articles? Second. If unpatented, did the défend- 
ant cause the words "Patented, September 28, 1880," to be marked 
thereon for the purpose of deceiving the public? 

As to the first of thèse questions, the court has determined to 
instruct you as a matter of law that the rope réels in question 
were not covered by the Le Boy patent of date September 28, 1880, 
or by his subséquent patent; but in doing so it is proper that I 
should say for your information, in view of the character of the 
suit and tte nature of the testimony, that the patent taken out by 
Mr. Le Eoy, dated September 28, 1880, contains four claims. The 
patentée points out four différent mechanical combinations, each of 
which he claims to be patentable, and ail of which the patent office 
eventually allowed. Now, if the réels made by the Whitman 
Agricultural Company embodied any one of the four combinations 
described in the spécification and covered by the claims, then the 
défendant had an undoubted right to mark the réels "Patented, 
September 28, 1880," although they were not so constructed as to 
embody ail of the patentable combinations. To entitle it to brand 
iJie réels 'Tatented, September 28, 1880," it was not essential to 
construct the réels so as to contain ail of the mechanical combioa- 
tions covered by the patent It is very clear that the réels as made 
did not contain the combination covered either by the first», the sec- 
ond, or the third claims of the Le Koy patent of date September 
28, 1880; and the court is of the opinion, and so instructs you, 
that they do not contain the combination covered by the fourth 
claim, and for that reason the réels must be regarded as unpatented 
articles, so far as the Le Eoy patents are concemed. And in this 
connection I wûl add that the Le Eoy patents are the only patents 
in évidence under which it is claimed that the réels are or were 
patented articles. 

Now, while I express the opinion last stated, that the réels were 
not covered in any respect by the Le Eoy patents, yet it is fair to 
say that this is a matter which is not entirely free from doubt 
and diflàculty. Différent persons skilled in the patent law might 
reasonably entertain différent opinions as to whether the combina- 
tion covered by the fourth claim of the Le Roy patent is embodied 
in thèse réels. The question is one, I think, that fairly admits of 
controversy among persons skilled in the construction and applica- 
tion of the patent laws, and it is proper for you to take that fact 
into considération in a case of this character, when you come to 
détermine whether the défendant was actuated by a fraudulent 
purpose in marking the réels patented. I wiU make no further corn- 
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ments concerning the patentability of the réels, but wUl instruct 
you to regard tàern as ia f act unpatented articles. 

Ab I hâve already instructed you that the évidence only showB 
the marking of 400 réels in this district, and as I hâve aiso chargea 
you, as a matter of law, that they were not covered by Le Eoy's 
patents, or either of them, it foUows that lie main question which 
you will hâve to consider and détermine is whether the défendant 
marked the réels as it did for the purpose of deceiving the public, 
as tiié plaintijff allèges. That is the vital question in this case, as 
connsél on both Bides practically concède. The offense does not 
consisfi mêrely in marMng an unpatented article "Patented," or 
in selling an unpatented article that has been marked "Patented." 
The mère sale of an article so marjied is not an offense. The 
offense^ under the statute, consists in marking an unpatented article 
'Tatented," and in doing so with an intent, entertained at the time, 
of deceiving the public. Hence, if the marking complained of was 
donc by the ddPendant, not with intent to deceive the public, but 
in good faith, on the supposition that the réel, or some part thereof, 
wâs patented, no offense was committed, and the défendant is not 
liable on any of the c6unts. On the other hand, if it caused the 
reek to be marMed "Patented, September 28, 1880," at a time 
when tt either kriew, believèd, or supposed that as constructed they 
were not covered' by the Le Roy patents, or either of them, and 
were in f act uipatenteâ articles, then you hâve the right to infer 
that thé defendaot's purpose in so marking them was to deceive 
jthe piiblic, and in that event an offense was committed, and the 
jdefendjMtis liable tôt the penalty imposed by liie statute. 
I In «ensidering the question of intent, your inqiiiry must be di- 
reoted to tiie time when the marking was done; that is to say, to 
the monta of August, 1885, and the month of March, 1887. If at 
those dates, when the réels are said to hâve been made, and the 
marking thereoni is said' to hâve been done, the défendant, its 
offlcers and agents, supposed the réels to be covered by the Le 
Eoy iJateiit, then it is not liable in this action;» al though you may 
be of the 'Opinion that the défendant or its agents, or some of them, 
at a subséquent date, came to a différent conclusion. In other 
words, to Tender the défendant liable for the penalty sued for, it 
must appear that défendant entertained the purpose of deceiving 
the public when the marking was done, or when it was caused to be 
done. 

Now, as you know, the défendant in this case is a corporation, 
not a private individual, and, being a corporation, it can only be 
held liable for such wrongful and unlawful acts as are complained 
of in this suit when they are proven to hâve been committed by 
some offlcer or agent of the corporation, while acting for the cor- 
poration, and within the scope of his authority as such oflScer or 
agent. And you will hâve to détermine, among other things, 
whether the wrongful acts in this instance alleged to hâve been 
committed by the défendant compainy were done or committed by an 
agent or oflacer in its employ, for whose acts in such matters the 
corporation was and is responsible. Bearing on this question, the 
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Cûiirt gives you the foïïowing directions: If you believe that 
Mr. A- W, Benedict was in charge of defendant's purchasing depart- 
ment in the years 1885 and 1887, and that it was a part of his 
duty, as the head or chief of that department, to give orders for the 
manufacture of rope réels, and to direct after what models or 
samples they should be made, and what brands or marks should 
be stencUed thereon, and that it was also his duty to give orders 
on the defendant's cashier to pay for such réels as were manufac- 
tured pursuant to his direction; and if you further flnd that, while 
so actrug as the head of the purchastug department, Mr. Benedict 
caused or proctu-ed the réels made in August, 1885, and March. 
1887, to be made and marked with the words now complained of, — 
Ihen the acts of said Benedict in that behalf are the acts of the 
défendant, and the kaowledge possessed by said Benedict as to 
whether the réels were patented, and the purpose by him enter- 
tained in causing them to be marked with the words complained 
of, are to be regarded by you as the knowledge and purpose of the 
défendant for ail of the purposes of this case. 

With référence to the burden of proof, I instruct you that the bur- 
den rests upon the plaintiff. To warrant a verdict in favor of the 
plaintifl on any particular count in the complaint, it must be made 
to appear by a clear prépondérance of évidence that on or about 
the date aJleged in such count, some agent or officer of the défend- 
ant compahy, axîting at the time for the company, and within the 
Bcope of his authority, as I hâve heretofore explained, caused the 
woffds "Patented, September 28, 1880," to be marked upon an 
nnpatented rope réel within this judicial district of the state of 
Missouri, and did so, for the purpose of deceiving the public. You 
hâve nothîng to do with réels that were manuf actured and marked, 
as the évidence shows, in the state of Ohio, outside of the limits of 
this judicial district. And I will also say that you hâve nothiug to 
do with such réels as may hâve been manufactured and marked 
prlor to the Ist day of July, 1885. You can ûnd a verdict in plain- 
tiff's favor on some counts, and against him on other counts, accord- 
ing as the proof may be; that is to say, you are not bound to 
render the same verdict on ail of the counts of the complaint. As 
before stated, there are 1,420 counts in ail, and, as there is no évi- 
dence that more than 400 réels were marked in this district within 
the ûve years preceding the commencement of the suit, you must, 
in any event, return a verdict for the défendant on at least 1,020 
counts contained in the complaint. 

In conclusion I will say that, where several unpatented articles 
are falsely marked "Patented," and the marklng or branding is al! 
doue on the same day and at the same time, so that the act of 
marking is practically a single, continuons act, but one offense is 
committed under this statute, and only a single penalty is recover- 
able, although more than one article may hâve been marked. 
Tharefore, if you believe that the rope réels manufactured by the 
Whitman Agricultural Company were branded in lots of some 25 
or ~>^ at a time. as some witnesses hâve testified, then you will re- 
gard the branding of such a lot of 25 or 50 réels, ail at one time. 
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M the iIiMfiiei*<des6ribed,:aB coMtitating but' à' siïigle offense, for 
wMôh oflly 'â' llngle penalty 'df $100 can be ïeboTerèû. Taft v. 
lâ'th.itf^àpîng €0., 38 Ped. Itep/ 2§j ând 39 Fed,:Rep^78i. 

"Tdiii^aî^'tliê Sbiô judges Of the Wélgiit of thé tèstimoiiy aJid of the 
CrediblHtî^ ot M of the witnessefe Vfho hare tèstified in your pres- 
eûttë, and'if thé évidence in fii€J ëakse satisfies yoa that any of the 
wltnèsseë have Jaaowingly testtfifed falsely as to any material fact 
in cofitttJversy, you are at libôrtty to reject the entire testlmony of 
aiiy auch wiiatesâ or witnesses; ahd, inasmuch aâ you hâve to déter- 
mine tîié pnrpoèé which actuated thé defêndant'B agents in branding 
cè*tâM rope reéas with the Words «Patented, Sôptëmber 28, 1880," 
it #111 bô yonr duty, in detenrlinlng that issue, to'cOnsidér aU the 
faets aitd cironnistances in evideûce, and to draw such inferences 
as you déêiil justiflable and prôper. The casèis left with you, you 
having heàrd aJl the testimony, to be dealt with as you see fit in 
vieW ôf- the évidence and in vlew ôf the laW as I hâve explained 
aïid declared it 
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MTBJBS et al. T. THE QUBENSMORBi 

(Circuit Court of Appeals, Foiirth Circuit. FebruAry 7, 1893.) 

'■■:, No. 32, 

1. 8hipping---F«b1oht— ShipMb's CoktBact— Guahajitt. 

A contract for tà« sUpinent; of battle gujirtolled the payment of 
frelght by the sblppeifl, wl^ether or not the cattle were "lost In any rnanner 
Whatsoevër," aûd aJso provlded that the freight shoùld bé payable on the 
arrivai of t}ie shlp at Llverpool. Bdd, that me làttér provision dld not 
relleve thè shljçers from UabUity on thelr absblute guaranty, though 
the cattle were lost throUgh fire and subséquent wreck of tlie vessel, whlch 
falled to reaoh, Its port pf destination. 
3. Samb— Biu, QF Ladinc(> 

Such UaWlity was aot affected by any question as to whether the blll of 
ladlng provldlng, "Freight payable, ship lost or not lost," was or was not 
In harmony with the shl^plng contract 

Appeal from tiie District Court of the United States for the Dis- 
trict of Maryland. 

In Admirally. Libel to recover freight Decree for libelants. 
51 Fed. Kep. 250. Bespondents appeal. Aliinned. 

Thomas W. Hall, for appellants. 

Arthur George Brown and Fred^ick Brune, for, appellee. 

Before GOFF, Circuit Judge, and HUGHES and SIMONTON, 
District Judges. 

HUGHES, District Jndge. This suit relates to a shipment of 
517 cattle from Baltimore for Liverpool, in OctobOT, 1889, on the 
British steamship Qneensmore. The shipment was made under 
the provisions of a gênerai coniract entered into July 12, 1889, 
between Mya-s & Houseman, cattle shippere of Baltimore, and the 
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agents of the Johjiston Line of océan steamers, of which the 
Queensmore was one. ^J^^'^S 1^© pro^^^iis of this gênerai contract 
is the foilowing clause: 

"The freight is payable up(>ii sald cattle at the rate of elghty shillings BritlSh 
sterling per bead on the number shipped at Baltimore, whether delivered allve 
or not delivered at ail, arid Ifl payable in Llverpool on the arrivai of the steam- 
ahlps." 

According to the custom of merchants the gênerai contract was 
signed only by the shippers, Myers & Houseman, and the bills of lad- 
ing deliY^red under it only by Patterson, Kamsay & Co., agents of 
the ship. The conti-act of July contemplâtes the delivery of such 
bills of lading. There were two parcels of cattie, and two bills of 
lading identical in terms. Another provision of the gênerai contract 
of Ji^ly wîas that the ship should be f'free from ail responsibility for 
moptality or accident of any kind to the cattle, or any of thejn; and 
if any of them die, or are thrown overboard or are washed overboard, 
or are lost in any manner whatsoever, the freight is neverthelees 
to be paid, and is hereby guarantied to be paid, by the shippere," — 
nothing being said in this clause limiting the liability of the shippers 
to payment only upon the arrivai of the ship in Liverpool. A clause 
in the bUl of lading signed by agents of the ship is simUar to the 
foregoing, except that it relates to the loss of the ship. It pro- 
vides that "freight is payable, ship lost or not, upon the number of 
animais embarked, without regard to and irre^péctive of the number 
landed; and the shippers hereby guaranty payment of such freight 
if not paid by consignées." 

The steamer sailed from Baltimore on the 27th of October, 1889, 
with a large quantity of compressed cotton and other gênerai mer- 
chandise on board, and v^ith nearly a thousand cattle on the decks, 
the 517 shipped by Myers & Houseman being included. A few days 
after the ship got ont to sea, fire was discovered in the cotton. It is 
not charged that this accident or any subséquent misfortune that 
befell the ship was due to négligence of those in charge of her. 
Every effort was made to extinguish the fire, to protect and pré- 
serve the cattlej and save the ship, but in vain. The cattle were 
suffocated or necessarily thrown overboard, only eight or ten in 
the bow being saved. Five days after the fire had been in progrès, 
and after the ship, in conséquence of the burning of her machinery, 
had become unmanageable, the ship herself was lost, and became 
a total wreck, from having struck a rock on the southwest coast of 
Ireland. The libelants claim the freight as due on the cattle, under 
the terms of the gênerai contract and on the bUl of lading, making 
them due, "ship lost or not lost." 

Action for the freight was brought in the district court of the 
United States for Maryland, sitting in admiralty, by which a decree 
was rendered in favor of the libelants for |10,172.43, the amount 
claimed. This appeal is from that decree. No other question was 
raised in the court below, or is presented hère, but the simple one 
whether the clause which has been quoted from the gênerai con- 
tract of July, 1889, providing that the freight should be "payable 
in Liverpool on the arrivai" of the ship there, releases the ship- 
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jfei^ 'fi-dùi' l&bilit;?' 'M' tte freight, in cdnsèqiience' of 'tlïèfl6«s 
oî iM éîiîpkt-sèa ànd'ÏÏdi^ï^ival at LiverpBol. Cm the cdn^ary, thé 
liability U virtually admitted to exist, but for tliis làkigriagé in the 
contrâct ODf-itihere was no other clause in the responaénts' con- 
tract of;j;uïirl^j 1889, except that maKing the frëigm payable on 
the arrivai of the ship at I^iverpool, theré mîght bë soiûè difflcultjF 
in holding pespondents liable under it- By that contract the freiglit 
was notmadeîpajable at Baltimore by the shippejis, but was made 
payable at Liverpool by the consignées; and Ôie shippers gave an 
absolnte guaranty that it should be paid, the guaranty being limited 
by no conditièn of arrivai at the port of destination; In tMs suit 
it ia not tihe consignées iJa Liverpool that are sued, under their obli- 
gation as Bucà, fOT it may be easily conceired that théy are under 
no obligation In respect to cattie tiat never "arrived at Liverpool" 
or came into their custody; but it is the shippera who are sued on 
their guaiFîcnty >of the fréight*— a guaranty absolute and unlimited 
in its tenns, thàt the freîght should be paid whether the cattle 
should die, op be thrown overboard or washed overboard, or lost in 
any manner iwhatever. That guaranty of the shippers is absolut© 
and unlimited jn its tenus, and cannot be construed to dépend upon 
a clause relating to paymeiit in Liverpool by consignées, who would, 
as merchants, feé bound to pay only when the cattle should corne 
into their hands. This latter clause contemplâtes the arrivai of 
thé ship, and the obligation of the consignées in that contingency. 
The preceding clause contemplâtes the loss of the cattle at sea, 
and the obligation of the shippers in that contingency. It is the 
guarantying dàuse that we are called upon to deol with, and not 
the other. We think the shippers are liable on their guaranty for 
the freight. 

It is useless to discuss the eflect of the clause in the bill of lading 
providing that "freight is payable, ship lost or not lost, upon the 
nuînber of animais embarked." As already shown, the gênerai con- 
tract signed by the shippers fixes their liability, without référence 
tè the loss of the ship; and this Uabîlity cannot be affected by the 
question whether the clause, "ship losti or not lost," ia the bUl of 
làding, was or was not in harmony with the gênerai contract of July, 
and binding. The decree below is afflrmed. 
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